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ADVERTISEMENT 


The  matter  oonUined  in  the  four  following  Letters,  indading  the  two  sheets  of  Tables*  suh* 
joined  to  them,  was  written,  it  will  be  observed,  at  different  dmes  in  the  course  of  the  years  1806 
and  1807. 

In  the  mean  time,  a  varietj  of  incidents  hai  Uken  place,  and  the  face  of  the  whole  bniinesa,  as 
laid  before  Parliament,  has  undergone  a  variety  of  changes.  But,  as  to  the  matter  of  the  ensuing 
Letters,  if  there  be  anything  in  it  that  presents  a  prospect  of  being  of  use,  that  use  wOl  not  be 
found  to  have  received  any  diminution  from  any  of  those  changes. 

A  continuation  is  in  the  press,  comprising  the  originally  proposed  Chamber  of  Review;  the  two 
arrangemena  proposed,  one  or  other  of  them,  to  serve  instead  of  it,  by  the  Lord  President  and  ten 
others  out  of  the  fifteen  Lords  of  Session ;  and  the  Bill  said  to  have  been  laid  upon  the  table  of  the 
House  by  the  Lord  Chancellor  (Lord  Eldon,)  and  printed  by  order,  dated  10th  August  1807. 

In  a  separate  work,  is  intended  to  be  humbly  submitted  to  Parliament,  and  in  particular  to  the 
House  of  Lords,  a  plan  for  enaUing  the  House  lo  render,  to  suitors  of  all  the  three  kingdoms, 
that  justice,  its  inability  of  rendering  which,  has  now  for  so  many  years  been  so  severely  Mi  by  the 
public,  and  so  explicitly  acknowledged  in  the  House. 

A  Summary  View  of  the  plan  is  already  begun  to  be  put  into  drcnlation. 

*  JVrol«._Four  additional  Tables  accompanied  the  seeond  Edition,  which  contained  no  other 
alteration  on  the  first,  except  the  addition  or  Letter  V« 
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CIVIL  JUSTICE  IN  SCOTLAND. 


LETTER  L 

Ht  Loed,  —  In  the  account  given  in  the 
pubtic  prints,  of  a  speech  of  your  Lordship's, 
on  the  occasion  of  the  proposed  refonn,  **  re- 
lative to  the  administration  of  civil  justice  in 
Scotland,"  I  observed  a  passage  inviting  sug- 
gestions from  withottt-doors.  Should  these 
my  humble  endeavours  be  found  productive 
of  any  useful  lights,  it  is  to  that  invitation 
that  the  subject  will  be  indebted  for  them. 

If  Scotland  feels,  as  no  doubt  she  will,  and 
docs  already,  her  obligations  to  your  Lord- 
ship for  the  proposition  itself  so  ought  the 
ibiee  kingdoms,  with  their  dependencies,  for 
the  invitation  coupled  with  it.  In  this  they 
may  behold  a  constitutional  comment  on  the 
primitive  text,  de  minoribus  prmcipeM  conm^ 
hmt,  de  wutjaribui  onuus ;  in  this,  the  consti- 
tutional and  only  rational  application  of  the 
principle  of  universal  suffrage :  information 
accepted  from  every  source ;  suggestion,  the 
work  of  the  understanding,  open  to  all ;  de- 
cision, the  work  of  the  w^,  confined  to  the 
comparatively  few,  among  whom,  without 
Polish  confusion,  it  can  possibly  be  shared. 

According  to  the  terms  of  the  speech,  as 
atated  in  the  ^vpet  that  lies  before  me,  in  the 
designation  nwde  of  the  persons  from  whom 
communications  were  called  for,  the  members 
of  the  Scottish  Bar  were  the  only  persons 
particularly  mentioned.  If,  from  the  letter 
of  the  invitation,  any  such  limitation  could 
with  propriety  be  deduced,  it  was  doubtless 
because,  at  the  moment,  the  situation  so  de- 
ugnated  presented  itself  to  vour  Lordship's 
notice,  as  the  only  source  from  which,  on 
such  a  subject,  any  useful  information  could 
naturally  be  expected.  Deviations  from  the 
ordinary  state  of  things  could  not,  in  so  ge- 
neral a  survey,  have  naturally  been  taken  into 
the  account.  But  as  Africa  of  old  was  noted 
for  physical,  so  have  the  British  islands  been 
in  modem  times  for  psychological  singulari- 
ties. Hence  it  is,  that,  so  far  as  the  habit  of 
contemplating  the  field  of  law  in  the  point 
of  view  in  question,  that  of  a  field  of  refor- 
mation and  improvement  (the  very  point  of 
view,  in  which,  on  the  present  occasion,  it 
fell  in  your  Lordship's  way  to  bestow  a  glance 
upon  it^-»  I  mean,  so  far  as  the  length  of  that 


habit  can  be  regarded  as  capable  of  aidiiig  tha 
effect,  or  supplying  the  deficiency,  of  other 
qualifications — neither  the  Scottish  bar,  nor 
any  other  description  of  persons,  could  pro- 
bably afford  a  pen,  the  suggestions  of  whidi 
would  be  less  exposed  to  Uie  imputation  of 
temerity,  than  these^  how  small  soever  may 
be  their  value,  whidi  are  now  courting  the 
honour  of  your  Lordshio's  notice. 

Two  noble  and  leamea  lords,  in  whose  wis- 
dom and  experience  your  Lordship  finds,  day 
by  day,  an  ever-increasing  treasure,  wait  on 
this  occasion,  as  on  all  others,  your  Lord- 
ship's signal  for  pouring  out  the  stores  of  it. 
Some  time  before  those  illustrious  persona 
had,  either  of  them,  begun  to  make  his  profit 
of  Uie  imperfections,  or,  as  some  would  say, 
the  abuses,  with  which  the  regular  system  of 
procedure  is  spotted,  or  of  which,  as  soma 
would  say,  it  is  composed,  the  obscure  inter- 
loper, whose  bow  is  now  making  to  your  Lord- 
ship, had  made  it  the  business  of  his  life  to 
inquire  into  the  means  of  remedying  them. 

As  to  the  measure  itself,  via.  that  of  en* 
deavouring  to  infuse  the  spirit  of  reform  into 
Scottish  judicature,  preceding  administrationa 
reckoned  this,  it  seeaos,  in  the  number  of  their 
velleities :  what  they  had  been  thinking  of  do* 
ing,  your  Lordahip  has  done. 

In  the  sort  of  relation  your  Lordship  bean 
to  the  measure,  I  find  a  relief  from  an  un* 
pleasant  difficulty.  In  your  Lordship  it  be-* 
holds  its  patron  and  introducer ;  the  author, 
it  is  matter  of  ease  to  me  not  to  know.  To 
the  Athenians  their  legislator  presented  (such 
was  his  plea)  the  best  of  all  plans  that  would 
have  been  borne  with :  to  SooUand,  under  • 
most  crying  urgency.  Lord  Grenville  presents 
the  best,  or  perhaps  the  only  plan  that  was  to 
be  had. 

As  to  the  general  complexion  of  the  plao, 
to  prevent  temporary  misconceptions,  permit 
me,  my  Lord,  to  submit  to  your  Lordship,  al 
this  early  period,  the  general  result  of  my 
researches,  in  two  very  simple  propositions : 
that  in  point  of  utility,  there  is  enough  in  it 
to  afford  an  ample  justification  to  the  pro- 
visional acceptance  your  Lordship  has  becai 
pleased  to  give  to  it :  that  at  the  same  time, 
when  minutely  sifted  by  a  not  unexercised 
hand,  and  with  that  continuity  of  attcntioa 
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which  it  was  impossible,  in  your  Lordship's 
place,  to  spare  for  k,  it  will  be  found  to  tall 
extremely  short  of  the  professions,  and  per- 
haps expectations,  of  the  learned  author,  not 
to  speak  of  your  Lordship's  indubitably  sin- 
cere and  generous  wishes  and  intentions. 

In  the  track  of  improvement,  by  a  rare 
coincidence,  for  a  certain  part  of  the  way,  the 
interest  of  the  suitor^  that  is,  of  the  commu* 
nity  at  large,  and  the  interest  of  the  lawyer, 
happened  to  go  hand  in  hand :  — just  so  &r 
I  observe  the  interests  of  the  community 
really  pursued.  But,  a  little  further,  the  in- 
tOTesta  divide :  and  there  it  is  that  I  see  that 
separation  taking  place,  which,  in  my  view 
int  the  matter,  could  not  but  take  place,  the 
interest  of  the  community  pursued  in  demon- 
stration only — the  opposite  interest  of  the 
lawyer  being  carefully  protected,  and  even 
advanced,  in  reaHtv  and*  effect. 

Before  I  proceed  any  further,  I  find  my- 
self under  the  necessity  of  stating  a  little 
personal  incident,  the  mention  of  which  would 
not  have  been  thus  obtruded  on  your  Lord- 
ship's patience,  but  for  its  indissoluble  con- 
nexion with  the  present  enterprise.  Your 
Lordship's  invitation  found  me  employed  in 
putting,  as  I  had  flattered  myself,  the  last 
hand  to  a  work  of  a  somewhat  new  complexion 
on  the  subject  of  Evidence  ;  a  work  which, 
though  of  greater  bulk  than  I  could  have 
wished,  was  itself  but  an  off-set  of  a  still 
larger  one,  not  wanting  much  of  its  comple- 
tion, and  designed  to  give  a  comprehensive 
view  of  what,  in  that  extensive  subject, 
taken  in  all  its  branches,  appeared  fit  to  be 
done  in  the  way  of  law.  Of  that  off-set,  the 
object  was  —  to  bring  to  view  the  reasons, 
by  which  I  had  been  satisfied  that  whether 
the  Roman,  the  English,  or  any  other  sys- 
tem, were  resorted  to,  the  established  rules 
of  evidence,  occupied  principally  in  putting 
Exclusions  upon  the  light  of  evidence,  were, 
almost  without  exception,  adverse  to  the  ends 
of  justice ;  a  conclusion  fiidlitated,  in  no 
small  degree,  by  the  observation,  that  there 
is  not  one  of  them,  in  English  practice  at 
least,  that  is  not  departed  firom,  and,  without 
inconvenience  or  suspicion  of  inconvenience, 
•et  at  naught,  and  that  for  reasons  that  can 
have  no  weight  or  truth  in  them,  on  any  other 
supposition  than  that  of  the  impropriety  of 
the  rule,  in  every  instance  in  which  it  is  ob- 
served. 

In  looking  for  the  causes  of  this  inconsis- 
tency (for  where,  in  the  department  of  legis- 
lation, a  full  light  has  been  thrown  upon  a 
subject,  causes  are  a  topic  that  can  never  have 
been  passed  by,}  I  saw  reason  to  suspect  — 
and  tiiat  reason  gaining  strength  at  every 
step  — that  what  at  first  view  had  presented 
itself  as  the  result  of  primeval  blindness  and 
imbecility,  was  referable,  perhaps,  in  a  certain 
degree,  to  those  causes,  but  probably  in  a 


much  higher  degree  to  sharp-sighted  artifice ; 
that  to  enable  themselves  to  extract  firom  it 
that  profit  which  constituted  their  recompense 
and  inducement  for  taking  their  part  in  it,  and 
that  with  as  much  ease  to  themselves  as  the 
task  of  gathering  in  the  profit  admitted  of,  it 
was  necessary  for  the  founders,  and  successive 
supporters  of  the  system,  to  give  to  it  a  di- 
rection, opposite  at  every  turn  to  the  ends  of 
justice;  that  among  the  leading  features  or 
main  pillars  of  this  system,  were  the  exclu- 
sions put  upon  the  most  instructive  and  in- 
dispensable sources  of  evidence ;  and  in  regard 
to  such  information  as  was  not  in  itself  ex- 
cluded, th^  preference  given  to  a  variety  of 
artificial  and  less  trustworthy  shapes,  in  which 
they  found  means  to  clothe  it,  to  tiie  exclu- 
sion of  the  more  natural  and  more  trust- 
worthy ;  but  that  these  were  but  a  part  of  a 
numerous  and  complicated  system  ot  devices, 
all  tending  to  the  same  altogether  natural, 
but  not  the  less  sinister  end :  and  that,  in  a 
word,  on  these  points,  as  on  all  others,  the 
reason  why  the  system  was  and  is  so  bad  as 
men  feel  it  rather  than  see  it  to  be,  is,  that 
the  power  found  itself  in  company  with  the 
interest,  and  consequently  the  wiu,  to  pro- 
duce as  bad  a  system  as  the  people,  with 
the  legislature  at  their  head,  could  in  their 
primeval,  and  as  yet  but  little  ameliorated, 
state  of  relative  ignorance  and  helplessness, 
be  brought,  by  the  utmost  stretch  of  artifice, 
to  endure. 

Thus  it  was,  that  the  delineation  of  tiie 
instruments  employed  in  the  planting  and 
culture  of  the  predominant  system  (I  say  pre- 
dominant— for  there  exists  another  of  very 
different  complexion,  of  which  presently,  and 
which,  howsoever  overpowered,  has  nowhere 
been  altogether  killed  by  it,)  constituted  a 
sort  of  episode,  though,  for  liie  full  compre- 
hension of  the  subject,  not  an  unnecessary 
episode,  to  the  work  having  for  its  main  sub- 
ject the  exclusions  put  upon  evidence.  Find- 
ing, then,  in  the  system  of  reform  put  into 
your  Lordship's  hands,  what  I  could  not  but 
expect  to  find  in  it  as  a  matter  of  course  — 
that  the  profit  and  ease  of  the  man  of  law 
were  as  carefully  provided  for  as  ever,  the 
interests  of  the  people,  in  their  character  of 
suitors,  as  completely  sacrificed  as  ever  to 
those  orignml,  and,  with  reference  to  the  man 
of  law,  so  much  nearer  objects — and  that  all 
the  advantage  given  to  Uie  suitor  was  that 
comparatively  small,  though  in  itself  not  in- 
considerable portion,  in  which  the  licensed 
plunderer  would  be  a  sharer  with  him  :  find- 
ing, in  a  word,  that  of  aU  the  devices  above 
spoken  of,  there  vras  not  one,  the  full  mis- 
diief  of  whidi  was  not  reserved  to  the  suitor, 
the  full  benefit,  to  say  no  more,  reserved  to 
the  man  of  law,  it  was  my  original  intention, 
for  the  more  complete  elucidation  of  the  pro- 
posed plan  of  reform,  and  the  resolutions  by 
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tvbicli  the  oatline  of  it  is  delineated,  to  have 
subjoined  the  episode  above  mentioned  —  a 
sort  of  picture  of  the  law  of  procedure  —  by 
vny  of  appendix  to  this  address.  But  this 
picture  not  being  yet  in  a  state  of  complete 
readiness  for  the  press,  and  at  the  same  time 
the  bulk  of  it  (according  to  the  measure  taken 
of  it  by  my  fears)  too  large  for  the  proportion 
of  your  Lordship's  time,  which,  even  upon  the 
most  sanguine  calculation,  could  be  expected 
for  it ;  the  only  feasible  course  seemed  to  be 
to  submit  to  your  Lordship,  instead  of  the 
picture  itself,  a  sort  of  table  of  the  contents 
of  it ;  a  table  bearing  about  the  same  relation 
to  the  work  at  large,  as  in  the  case  of  those 
rude  sketches,  which,  according  to  panoramic 
custom,  are  distributed  for  the  accommodation 
of  the  curious,  whose  visits  are  received  or 
expected,  for  the  picture  of  the  chief  seat  of 
Scottish  judicature  as  exhibited  in  Leicester- 
square,  for  the  purpose  of  assisting  their  re- 
collections or  anticipations. 

In  Scothmd,  as  in  England,  and  elsewhere, 
the  system  of  judicial  procedure  has  been,  in 
the  main,  the  work,  not  of  legislators  but  of 
judges:  manufactured,  chiefly  in  the  form  — 
not  of  real  statutory  law — but  of  jurispru- 
dential law: — imaginary  law,  consisting  of 
general  inferences  deduced  from  particular 
decisions.  By  primeval  indigence,  and  inex- 
perience on  the  part  of  the  sovereign,  judges 
left  without  salaries,  but  left  with  power 
to  pay  themselves  by  fees.  Hence,  as  will 
be  seen,  a  constant  opposition  between  the 
ends  otju$Hce,  and  the  ends  (the  original,  and 
thence  the  actual  ends)  of  Judicature. 

Proper  direct  end  or  object  of  the  system 
of  procedure  (or  adjective  branch  of  the  law,) 
giving  execution  and  effect  to  the  predictions 
delivered,  to  the  engagements  taken,  by  the 
other  branch,  the  main  or  substtatiive  branch 
of  the  law:  viz.  by  decisions  pronounced  in 
conformity  to  it.  ^—  Direct  ends  of  justice, 
prevention  of  nUsdecision  (decision  uncon- 
formable to  the  regulations  and  arrangements 
l>elonging  to  the  substantive  branch  of  the 
law,)  and  failure  of  justice.  Failure  of  jus- 
tice the  same  thing  in  effect  as  misdedsion  to 
the  prejudice  of  the  plaintiff's  side,  but  taking 
place  without  decision,  and,  for  want  of  it, 
frequently  without  legal  demand  made,  and 
for  want  of  it.  —  Collateral  ends  of  justice, 
prevention  of  delay,  vexation,  and  expense, 
in  so  fiir  as  superfluous,  or  preponderant  T  viz. 
over  the  mischief  from  misdecision  or  nrom 
failure  of  justice.)  Misdecision,  when  to 
.the  prejudice  of  the  defendant's  side,  may  be 
considered  either  as  comprised  under  the  head 
of  vexation,  or  as  constituting  a  separate  head 
of  ooUatersd  inconvenience,  and  the  preven- 
tion of  it  as  constituting  a  separate  end  of 
justice. 

Interest  of  the  people,  in  the  character  of 
suitors,  perpetual  and  complete  fulfilment  of 


the  ordinances  of  the  substantive  branch  of 
the  law  (the  utility  of  which  must,  on  this 
occasion,  be  assumed,)  and  thence  of  the  di« 
rect  ends  of  justice.  Interest  of  the  judges 
(the  authors  of  the  system  of  procedure,) 
maximum  of  profit  and  ease  ;  profit,  as  much 
as  could  be  extracted,  with  as  much  ease  as 
was  consistent  with  the  extraction  of  it. 

Pn^t  and  ease  increased  by  the  same  cause 
— the  increase  of  the  aggregate  quantity  of 
fees.  Justice  thus  denied  to  the  poor,  to  the 
labouring  classes,  to  the  great  majority  of 
the  people,  as  being  unable  to  pay  the  fees ; 
thence  the  trouble  of  administering  justice  to 
them  saved. 

Limits  set  by  various  causes  to  the  quan- 
tum of  the  fees  exigible  on  each  occasion : 
aggregate  of  fees  thence  not  otherwise  in- 
creasable,  than  by  increasing  the  number  of 
the  occasions  on  which  fees  were  exacted : 
fectitious  delay,  vexation,  and  expense,  the 
results  or  accompaniments  of  the  inaease  so 
given  to  the  number  of  those  occasions.  Ag« 
gregate  mass  of  judges'  profit,  increasing  witii 
the  aggregate  mass  of  delay,  vexation,  and 
expense ;  hence  the  actual  ends  of  judicature, 
the  interests,  and  consequently  the  exertions 
of  judges,  maintained  in  a  state  of  constant 
opposition  to  the  interests  of  the  people,  and 
the  ends,  viz.  thus  fer  only  the  collateral  ends, 
of  justice.  But,  from  delay,  vexation,  and 
expense,  result,  in  various  ways,  feilure  of 
justice,  and  misdecision,  to  the  prejudice 
either  of  the  plaintiffs  side  or  the  defendant's, 
whichever  be  in  the  right :  hence  a  complete 
and  constant  opposition  between  the  ends  of 
judicature,  and  the  aggregate  of  the  several 
ends  of  justice. 

Multiplication  of  the  occasions  of  extract- 
ing fees,  the  cause  of  fiictitious  complication, 
intricscy,  obscurity,  unintelligibility,  uneog- 
nosdbility,  in  the  system  of  procedure.  By 
this  complication  a  sort  of  sham  science  pro* 
duced,  and  with  it,  on  the  part  of  the  suitors, 
the  necessity  of  having  recourse  to  the  mem- 
bers of  adistinct  dassor  fraternity  thus  rabed 
up,  sole  professors  of  that  sdence,  and  of  the 
arts  belonging  to  it.  Profit  of  these  profes* 
sional,  as  well  as  of  the  offidal,  lawyers,  arising 
out  of  the  mass  of  fectitious  deby^  vexation, 
and  expense,  and  increasing  along  with  it,  the 
profit  of  the  one  class  going  hand  in  hand  with 
that  of  the  other.  Hence  the  dosest  comma* 
nity  and  general  identity  of  interests; — a 
virtual  partnership,  which  maj  be  called  the 
law  partnership  —  with  the  judges,  as  ma- 
naging partners,  at  the  head  of  it. 

On  the  part  of  mold  fide  suitors  on  both  sides 
(suitors  consdotts  of  being  in  the  wrong,)  an 
interest  in  increasing  the  quantity  of  fecti- 
tious  delay,  vexation,  and  expense:  this  mass 
of  abuse  their  only  instrument  to  work  with ; 
employed  by  nuddjide  defendants  for  staving 
off,  and  oftentimes  finally  eluding,  complianco 
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until  the  juflt  demandg  on  the  other  side :  by 
mmUt  fide  plamtifit  for  fordng  oomplianoe 
with  unjost  demands,  or,  on  the  occasion  of 
some  trifling  demand,  gratifying  enmity,  by 
the  distress  or  ruin  of  die  object.  Commu- 
nity of  interests  thus  effected,  between  mold 
fide  suitors,  t.  e,  dishonest  men  in  general, 
and  the  members,  official  and  professional, 
of  the  law  partnership. 

MalA  fide  cause,  a  cause  in  which  a  party 
on  either  side  is  in  maid  fide.  Proportion  of 
mold  fide  to  bond  fide  causes,  in  some  instances 
as  great  as  that  of  89  to  1.  In  England,  the 
Exchequer  Chamber  an  authoritatively  re- 
ported and  notorious  example. 

Truth,  the  handmaid  of  justice;  menda- 
city, of  injustice.  Interest  which  the  judges 
had  and  hare,  in  encouraging  to  the  utmost 
the  yices  of  mendacity  on  the  part  of  suitors, 
that  is,  of  the  body  of  the  people.  Propensity 
to  injustice  being  the  source  of  maid  fide  suits, 
and  maid  fide  suits  still  more  profitable  than 
bond  fide  suits,  hence  the  interest  which  the 
partnership  has,  in  placing  and  keeping  in  a 
state  of  corruption  this  the  most  important 
part  of  the  morals  of  the  people.  Injustice 
being  the  great  source  of  lawyera'  profit,  hence 
love  of  injustice,  hatred  of  justice,  passions 
unnatural  to  all  other  men,  natural  to  lawyers 
of  all  classes.  The  lawyer,  but  more  par- 
ticularly the  judge,  being  under  the  constant 
necessity  of  concealing  his  passions  and  vices, 
as  well  as  the  interests  by  which  they  are 
generated — of  cloaking  the  vices  under  the 
semblance  of  the  opposite  virtues — hence, 
under  the  influence  of  the  still-existing  mode 
of  remuneration,  insincerity,  hypocrisy,  and 
lawyercraft,  become  natural,  and  in  a  manner 
necessary,  to  the  appointed  guardians  of  the 
public  morals. 

A  man  being  the  better  qualified  for  con- 
cealing his  own  vices  firom  others,  the  more 
perfectly  he  has  succeeded  in  concealing  them 
fi-om  himself,  hence  a  sort  of  imbecility — a 
relative  and  partial  imbecility  —  a  disease  of 
the  understanding: — another  vice  endemial 
among  lawyers.  Hence  a  general  propensity 
and  aptitude,  to  mistake  for  justice  the  injus- 
tice by  which  they  profit. 

Fee*  thus  rendered  the  matter  of  corrup- 
tion. Various  channels,  some  open,  some 
more  or  less  disguised,  through  which  this 
matter  has  been  taught  to  flow,  into  the  pocket 
and  bosom  of  die  judge.  Examples :  —  Re- 
ceipt proprid  wumu ;  —  Sale  of  a  fee-yielding 
offlioe  for  foU  value;  —  Fine  or  bomm  on  ad- 
mission ;  —  Fee-yielding  office  given  in  lieu, 
•ad  to  the  saving  of  the  expense,  of  other 
provision  for  a  son,  or  other  near  relation,  or 
dependent,  be  doing  the  duty  —  or  else  not 
doing  the  daty,  but  paying  a  deputy ;  —  Fee- 
yiel&ig  office  given,  or  the  profit  of  it  made 
payidde,  to  persons  standing  as  trustees  for 
a  principal,  declared  or  undeclared ;  if  unde- 


clared, supposed  of  course  to  be  the  ju4ge 
himself. 

Under  this  state  of  things,  the  members 
of  the  law  partnership,  natural  and  irresis- 
tible enemies  of  the  rest  of  the  community. 
Judges,  and  the  other  official  members,  re- 
concilable enemies :  reconcilable,  viz.  by  the 
substitution  of  salaries  to  fees ;  but  not  unlesa 
the  conversion  extends,  without  exception, 
through  all  the  offices :  on  these  terms,  and 
on  these  alone,  would  the  partnership  be  dis- 
solved. The  professional  members,  enemies 
absolutely  irreconcilable ;  because  professional 
profit  admits  not  of  any  such  compensation. 
The  moral  diseases  endemial  to  this  branch  of 
the  partnership,  not,  like  those  of  the  other, 
capable  of  a  complete  cure :  — but  yet  of  a 
very  considerable  remission ;  viz.  by  cancel- 
ling the  mendacityMcenae,  granted  at  present 
to  them  and  their  clients,  in  the  manner  ex- 
plained below. 

Were  the  mass  of  suffering,  inflicted  on  the 
people  by  delay,  vexation,  expense,  and  con- 
sequent misdecision,  as  above,  no  more  than 
equal  to  the  mass  of  enjoyment  accruing  to 
the  law  partnership  by  profit  gained,  there 
would  be  no  use  in  the  substitution  of  salaries 
to  fees ;  no  use  in  rescuing  non-lawyers  firom 
oppression  and  pilUige  under  lawyers.  But, 
besides  that  the  sum  being  given,  and  circum- 
stances on  both  sides  equal,  enjoyment  fiom 
gain  is  never  equal  to  suffering  fi*om  loss ;  and 
that  the  portion  which,  being  added,  converts 
affluence  into  opulence  in  tiie  hands  of  the 
lawyer,  being  taken  awav,  converts,  as  to  the 
greatest  part  of  it,  indigence  into  absolute 
ruin,  in  the  person  of  the  distressed  debtor, 
and  his  frequently  no  less  distressed  creditor ; 
that  part  of  the  fectitious  expense  which  goes 
to  the  account  of  lawyers'  profit,  is  but  a  part, 
and  that  commonly  but  a  small  part,  ot  the 
whole  loss,  exclusive  of  the  other  evils  that 
accompany  it.  Hence,  although  (which  is  im- 
possible) professional  lawyers'  profit  were  to 
be  done  away  altogether,  the  welfive  of  the 
whole  community,  lawyers  and  non-lawyera 
included,  would  in  a  prodigious  degree  be 
promoted  by  the  change. 

Separately  taken,  so  minute  in  many  ia* 
stances  are  the  parcels  in  which  the  matter 
of  corruption,  in  the  shape  of  fees,  flows  into 
the  pocket  of  the  judge,  as  to  be,  to  appear- 
ance, incapable  of  creating  any  efficient  sinister 
interest,  in  a  bosom  so  strongly  strengthened 
against  its  influence  by  remuneration  in  the 
shape  of  salary :  but,  the  degree  of  seductive 
force,  being  as  the  quantity  of  the  aggregate 
mass,  and  not  affected  by  the  minutenese  of 
the  conqtonent  parts,  this  minuteness  serves 
but  to  disguise  the  force  of  the  seduction, 
without  diminishing  it. 

System  of  procedure  generated  by  the  in* 
fluence  of  this  sinister  interest,  the  teckmcai 
ot  fise-gathering  system :  technical,  firom  its 
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periodical  seasions,  but  acting  Bummarily  un- 
der the  name  attmaU-debt  courtB :  in  d^vtmt 
France,  the  comtular  oovrts,  courts  composed 
of  mercantile  men,  sitting  on  causes  of  a 
mercantile  nature :  in  the  Danish  dominions, 
the  recently  established,  more  extensively 
operating,  and  justly  celebrated  reeonciHoHon 

With  us,  again,  in  a  higher  sphere,  the 
committees  of  either  House  of  Parliament, 
sitting  in  the  character  of  courts  of  inquiry : 
the  several  courts  instituted  of  late  years  by 
tiie  legislature  (m  such  a  variety  of  purposes; 
— settlement  of  public  accounts  —  liquida- 
tion of  claims — investigation  of  abuses,  or 
other  objects  of  reform; — and,  though  last 
mentioned,  yet  not  least,  that  noble  and  ne- 
cessary bulwark  of  the  constitution,  which 
owes  to  your  Lordship's  illustrious  father  its 
existence  and  ita  name. 

Were  it  on  thisoccasion  worth  while,  other 
cases  might  be  found,  in  which  justice  has 
broke  loose  from  the  shackles  forged  for  her^ 
in  the  cavern  of  chicane ;  but  these  may,  I 
should  hqw,  suffice  to  prove,  and  to  the 
conviction  of  all  but  those  who,  by  interest 
or  interest-begotten  prejudice,  stwid  bound 
never  to  be  convinced,  Uiat  in  no  sphere  of 
judicial  inquiry,  from  the  lowest  to  the 
highest,  can  the  charge,  either  of  impracti- 
cability or  dangerousness,  attach  upon  the 
honest  pursuit  of  the  ends  of  justice,  by  the 
light  of  common  sense. 

But  the  further  this  only  honest  system  is 
from  being  either  dangerous  or  impracticable, 
the  more  complete  (as  I  flatter  myself  your 
Lordship  will  perceive)  the  moral  impossibi- 
lity that  any  further  extension  of  it  should 
meet  the  wishes,  or  so  much  as  the  endu- 
rance, of  the  man  of  law :  —  a  system  under 
which  there  is  no  factitious  delay ^  vexation,  or 
expense  ;  nor  consequently  factitious  profit^ 
parcel  of  that  expense ;  in  which  misdecision 
is  but  an  accident,  instead  of  being,  as  under 
the  hitherto  predominant  system,  a  frequent 
and  probable,  not  to  say  predominantly  pro- 
baUe  result,  prepared  by  the  operation  of  a 
variety  of  assignable,  and  peculiarly  appro- 
priate causes :  a  system  under  which  failure 
of  justice  can  scarcely  find  a  place,  instead 
of  being,  as  under  the  predominant  system, 
in  virtue  of  the  arrangements  taken  for  the 
reconciliation  of  ease  with  profit,  the  inevi- 
table lot  of  the  great  body  of  the  people. 

Demces,  a  denomination  that  may  serve  to. 
characterize  the  several  arrangements,  prin- 
dples,  and  practices,  peculiar  to  the  technical 
system,  in  contradistinction  to  the  natural ; 
all  of  them  being  so.  many  modes  of  action, 
conducive  at  any  rate  to  the  ends  ofjudiea-' 
tare ;  and  therefore,  upon  the  fiioe  of  them, 
contrivances  suggested  by  the  desire  of  giving, 
to  the  greatest  practicable  extent,  fulfilment 
to  those  sinister  ends. 


e ;  fee-gathering,  from  ita  object  and  its 
Cowts  in  which  this  system  is  acted 
npon,  etmrts  of  teehnieal  procedure,  Tech- 
mctX  procedure,  styled  at  present  regular: 
coorta  in  which  it  is  acted  upon,  amrte  of 
regular  procedure. 

System  of  procedure,  which  has  for  its 
oibject  the  ends  of  justice,  and  fer  its  model 
the  coarse  naturally  pursued  for  the  disco- 
very of  tfutfa  and  administration  of  justice,  as 
towards  children,  servants,  or  other  depen- 
dants, in  the  bosom  of  a  private  fiunily,  the 
domestic  or  natwral  system  of  procedure; 
requiring  nothing  but  appropriate  powers  for 
the  extension  of  it,  with  its  benefits,  over  the 
whole  field  of  political  judicature :  to  which 
head  belong,  in  some,  but  not  in  all  instances, 
the  modes  ^  {vocedure,  which  at  present,  in 
contradistinction  to  regular ,  are  designated 
by  the  name  of  summary.  Courts  in  which 
this  system  is  pursued.  Courts  of  Natural 
Procedure* 

System  of  <ecAiiiea/ procedure,  the  work  of 
judges,  executed  by  them  in  the  form  — 
nartly  of  statutory  law  (as  in  the  case  of  Eng- 
liah  rules  and  orders^  Scotch  acts  of  sederunt, 
tic.)  partly  of  jurisprudential  law  — with  or 
without  occasional  patches  in  the  form  of 
statutory  law,  stuck  on  by  the  hand  of  the 
legislator,  but  mosUy  under  the  guidance  of 
the  members  of  the  law  partnership,  official 
and  professional,  co-operating  in  concert; 
eonsequentiy  under  the  influence  of  the  si- 
nister  interest,  opposite,  as  above  explained, 
to  the  interests  of  the  community  and  the 
ends  of  justice. 

System  of  natural  procedure,  the  work  of 
tiie  legislator,  the  legitimate  and  acknow- 
ledged legislator,  acting  in  pursuit  of  the 
interests  of  the  conununity,  and  the  ends  of 
justice. 

Courts  in  which  the  system  of  natural  pnw 
eedure  is  exclusively  or  principally  pursued 
— In  criminali,  the  courts  martial  and  prepa- 
ratory coiirte  of  inquiry,  in  both  branches,  limd 
and  maritime,  oi  the  military  service :  in  cri- 
mamaUmmori^  courts  composed  respectively  of 
commaskm/ers  in  matters  of  excise,  customs, 
stampa,  assessed  taxes,  hawkers  and  pedlars, 
London  barney  coaches :  in  criminali  minori 
et  ctcifi,  the  courts  composed  of  justices  of 
peace^  acting  singly  or  in  numbers,  disengaged 
frt>m  the  tedmical  trammels  which  await  them 
in  their  periodical  great  sessions :  in  dmU,  the 
courts  of  requests  called  courts  of  conscience, 
the  courts  composed  of  commistioners  in  mat- 
ters of  hmnkruptey  ;  the  courts,  primary  and 
of  appeal,  recentiy  instituted  for  the  coUee- 
tion  of  taxes  on  property  and  income ;  the 
arUtrataon  courts,  composed  of  judges  nomi- 
nated  by  tiie  parties,  but  acting  under  powers 
given  to  them  by  regular  courts,  by  authority 

from  statute-law In  Scotland,  the  courts 

\  oi  justices  of  the  peaeCf  sitting  in 
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Follows  a  list  of  those  devices.  For  greater 
perspicuity,  two  columns  are  placed  side  by 
side,  one  containing  a  brief  designation  of  the 
device,  the  instrument  of  techniod  procedure ; 
the  other,  the  correspondent  state  of  things 
under  the  natural  system  of  procedure. 

Logically  speaking,  the  quality  of  the  na- 
tural system  will  be  seen  to  be  diiefly  of  the 
-negative  cast ;  constituted  by  the  absence  of 
those  deviceif  which  constitute  so  many  cha- 
racteristic features  of  the  technical  system. 

The  arrangements  here  referred  to  the  na- 
tural system,  are — partly  so  many  arrange- 
ments actually  in  use  and  practice  in  the 
courts  of  natural  procedure,  in  some,  in  most, 
or  in  all  of  them,  —  partly  so  many  ulterior 
arrangements,  sudi  as,  being  conducive  to  the 
ends  of  the  natural  system,  that  is,  to  the 
ends  of  justice,  would  be  necessary,  to  the 
purpose  of  giving,  to  the  power  and  benefi** 
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cial  influence  of  the  natural  system,  an  extent 
commensurate  with  that  of  tiie  whole  field  of 
•judicature. 

In  the  work  at  large,  under  the  head  of 
eadi  device,  explanations  are  given,  where 
they  appeared  necessary,  under  four  tubordi* 
nate  heads :  —  nature  and  description  of  the 
device ;  examples  of  the  emplojrment  given 
to  it  in  the  established  system ;  its  repugnancy 
to  the  ends  of  justice ;  its  subservience  to  thie 
ends  of  judicature.  These  elucidations,  all 
of  them  applicable  to  the  EngUsh,  most  of 
them  (but,  happily  for  Scotland,  not  all  of 
them)  applicable  to  the  Scottish,  modification 
of  the  technical  S3rstem,  pruned  and  sheltered 
by  your  Lordship's  learned  adviser,  would 
occupy  too  much  room  here,  but  remain, 
upon  occasion,  at  your  Lordship's  command 
at  any  time. 


I 


1,  ArtangemetUs  of  Natural  Procedure, 

1.  At  the  outset  of  the  cause,  and  after- 
wards, where  necessary,  the  parties,  willing 
or  unwilling,  heard  in  the  character  of  wit- 
nesses as  we^  as  parties,  fiu:e  to  &ce ;  except 
in  so  fiir  as,  by  reason  of  distance  or  otherwise, 
such  confrontation  and  mutual  explanation 
is,  physieaUy  or  prudentialfy,  impracticable ; 
prudentiaUy,  t.  e.  without  preponderant  mis- 
chief in  the  shape  of  delay,  vexation,  and  ex- 
pense :  preponderant,  viz.  over  the  mischief  in 
the  shape  of  increased  danger  of  misdedsion, 
for  want  of  the  security  against  deception, 
afforded  by  such  personal  appearance,  and 
consequent  explanations  and  examinations; 
such  conjunct  appearance,  preceded  or  not 
by  ex  parte  appeuance  of  the  plaintiff,  ac- 
cording to  the  nature  of  the  case. 

2.  By  or  in  the  name  of  a  party,  no  writing 
except  in  the  character  of  evidence;  nor  in 
that  character,  except  in  the  shape  of  minutes 
taken  of  the  vivd  voce  testimony,  delivered 
by  the  parties  respectively  on  such  their  per- 
sonal appearance  as  above,  when  either  party 
thinks  fit  provisiomdly  to  take  upon  himself 
the  necessary  expense :  or  where  testimony 
in  the  ready- written  form  becomes  necessary, 
either  in  the  character  of  a  wpplement  or  that 
of  a  suecedaneum  to  vivi  voce  testimony,  as 
per  article  3.  For  the  use  of  printing  as  a 
ivccedaneum  to  voriting  in  the  case  of  the  in- 
strument o^  demand,  see  article  11. 

3.  Testimony  received  in  none  but  the  best 
Mhape:  viz.  vivA  voce  testification,  subject 
to  counter-interrogation,  ex  adverw  and  per 
judicem:  except  in  so  far  as  the  necessity 
of  time  for  recollection,  arrangement,  inves- 
tigation, perusal  of  written  documents,  &c., 
requires  a  supplement  in  the  form  of  ready- 
written  testimony;  or. the  impracticalnlity 


II.  CorreBponding  Demcet  of  Technical 
Procedure, 

1.  Parties  excluded,  fi-om  first  to  last,  as 
effectually  as  possible,  fit»m  the  presence  of 
the  judge :  in  English  practice,  not  admitted 
till  the  trial  or  other  ultimate  hearing :  nor 
then,  but  because  the  court  being  open  to 
individuals  in  general,  parties  may,  if  they 
please,  come  in  with  the  rest :  — an  exclusion 
thus  put  upon  that  species  of  evidence,  whidi, 
in  respect  of  its  source,  is  in  general  most 
instructive,  and  would  most  firequentiy  super- 
sede the  necessity  of  having  recourse  to  other 
evidence,  putting  an  end  to  the  suit  within 
the  same  day  that  gave  commencement  to 
it.  Uses  of  this  initial  meeting,  as  well  for 
prevention  of  delay,  vexation,  and  expense, 
as  for  security  against  mis-dedsion,  stated  ia 
detail. 

2.  Abuse  of  writing,  pushed  to  the  greatest 
endurable  length :  —  in  English  practice,  in 
respect  of  discourses,  delivered  in  the  name 
of  the  parties  (see  articles  10  and  11 ;)  in 
Scotch  practice,  in  respect  of  additional  dis- 
courses, delivered  (as  in  case  of  decree)  in 
the  name  of  the  court,  containing  useless  re- 
petitions, in  tenor  or  purport,  of  discourses 
already  delivered  in  the  name  of  the  parties: 
the  abuse  always  carried  to  the  same  exoesa, 
without  regard  either  to  the  importance  of 
the  cause,  or  the  capacity  of  the  parties  to 
bear  the  expense. 

3.  Testimony  received,  in  some  cases, 
when  it  could  not  be  helped,  in  the  best 
shape,  as  on  jury-trial,  in  English  practice : 
but  in  othere,  in  various  inferior,  but  (to  the 
partnership)  profitable  shapes,  to  the  exdu- 
sion  of  the  best  shape ;  ex.  gr,  1.  AneuferB 
(in  English  equity)  ready- written  testimony, 
extracted  ^m  a  defendant,  by, interrogation 
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(pbyneal  or  prudential)  of  personal  appear- 
ance produces  a  demand  for  testimony  in  Uiat 
written  form,  in  the  character  of  a  suece- 
dmeum;  subject  always  to  counter-interro- 
gation,  in  the  written  form  and  mode  (the 
epiatoiarff  mode,}  in  the  first  instance,  and 
eyentually  in  the  vivA  voce  form  besides. 


4.  Tribunals  within  reach;  consequently 
distributed  over  the  country  as  equally  as 
possible,  regard  being  had  to  geographical 
circumstances,  and  to  the  state  of  the  popu- 
lation at  the  time: — object  to  be  aimed  at, 
&cility  of  repairing  to  the  seat  of  justice  (for 
ihe  purpose  of  appearance  coram  jwUce  as 
above,  article  1 ,)  and  returning  the  same  day, 
on  the  part  of  those  whose  abode  is  most  dis- 
tant from  it 


5.  After  the  first  meeting,  if  the  suit  be 
fiot  then  terminated,  as  under  natural  proce- 
dure it  actually  is  in  the  majority  of  individual 
instances,  time  or  times  for  subsequent  ap- 
pearances and  operations,  settled  pro  re  nata, 
regard  being  had  to  the  disposable  time  of 
the  court,  and  the  convenience  of  all  parties. 


6.  ^Mn^uniMerrupttd ;  as  at  the  London 
potice  offices :  or  at  short  and  equal  intervals ; 
as  in  the  courts  of  conscience. 


TECHNICAL  PEOCEDUEE. 

administered  by  the  plaintiff's  lawyer,  in  the 
epistolary  mode  alone,  when  in  the  viviL  voce 
mode  it  might  have  been  extracted  with  in- 
comparably less  delay,  vexation,  and  expense, 
as  well  as  better  security  against  deception 
and  consequent  misdecision.  2.  Depoeitione, 
t.  e.  testimony  collected  in  the  Roman  mode 
(pursued  in  English  equity,  ecclesiastical,  and 
admiralty  practice ;  in  Scotdi  practice,  as  well 
as  that  of  the  continent  of  Europe,  as  the 
ordinary  mode ;)  collected  vivd  voce,  per  ju^ 
dicem  ad  hoc,  in  eecretojudicis,  without  coun- 
ter-interrogation ex  advereo  ;  and  thereupon 
the  tenor,  or  purport,  real  or  pretended,  entire 
or  castrated,  pure  or  interpolated,  consigned 
to  minutes,  with  lawyers'  profit,  increasing 
with  their  length.  3.  Affidavit  evidence,  t.  e. 
testimony  ready-written,  not  subjectible  to 
counter-interrogation,  from  any  quarter  or  in 
any  shape:  in  English  practice,  received,  to 
the  exdusion  of  every  better  shape,  in  every 
instance  in  which  it  was  in  the  power  of 
judges  to  receive  it  in  this  bad  shape;  viz,  in 
bankruptcy  petition  causes  before  the  chan- 
cellor, and  in  motioH  causes,  principal  and 
incidental  (see  article  15,)  in  all  the  courts: 
with  lawyers'  profit,  as  above. 

4.  Tribunals  put  out  of  reach;  viz.  by  the 
immoderate  extent  given  (and  in  great  mea- 
sure by  powers  usurped  by  the  metropolitan 
judges  themselves)  to  the  geographical  field 
of  jurisdiction  of  the  metropolitan  courts; 
partly  for  the  purpose  of  rendering  the  bur- 
then of  attendance  intolerable,  and  thereby 
forcing  suitors  into  the  hands  of  the  profes- 
sional members  of  the  partnership,  partly  for 
giving  in  this  way  a  forced  increase  to.  the 
multitude  of  profit -yielding  suits.  Instru- 
ments of  usurpation,  in  EngUsh  practice,  pon^ 
and  certiorari ;  in  Scottish,  hUls  of  advocation* 
In  both  countries,  prinmry  jurisdiction  thus 
usurped,  in  direct  contempt  of  still  existing 
acts  of  the  legislature. 

5.  BUnd  fixation  of  times  by  general  rules, 
excluding  sdl  regard  to  individual  exigencies, 
in  respect  of  nature  and  quantity  of  business 
to  be  performed,  diversities  of  distance,  &c ; 
—  of  times,  not  for  personal  appearance  of 
parties  (that  being  excluded,)  but  for  exhibi- 
tion of  written  instruments,  and  performance 
of  other  operations,  by  hireling  representa- 
tives, connected  by  a  common  interest  with 
the  judges.  Sinister  use  and  objects  of  the 
fixation ;  necessitating  applications  for  dispen- 
sation  (as  per  article  15,)  making  business  in 
that  shape ;  creating  occasions  and  pretences 
for  nulUJication,  as  per  article  9. 

6.  Sittings  B.t  long  intervals;  ex,gr.:  terms^ 
with  intervals  of  from  a  few  weeks,  to  almost 
five  months:  circuits,  with  intervals  of  six 
or  twelve  months;  with  no  more  than  a  few 
days,  or  a  single  day,  allowed  to  a  place, 
whatever  may  be  the  quantity  of  business.  — . 
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7.  The  cause  beard  from  beginning  to  end 
by  the  same  judge :  be,  by  wbom  the  evidence 
has  been  collected,  deciding  upon  it  the  in- 
atant  the  collection  is  completed.  Division 
of  jurisdiction  (a  few  cases  excepted  for  spe- 
cial reasons)  performed  purely  on  the  geogra- 
phictU,  not  on  the  metiq^t/mcal  (or  say  logical) 
principle.  No  such  distinction,  as  between 
pleas  of  the  crown  and  common  pleas;  be- 
tween law  and  equity. 


8.  No  decifion,  but  upon  appropriate 
grounds;  via.  on  the  joint  omuderatum  of 
the  law  (the  article  of  substantive  law  in 
question)  and  of  the  evidence :  — of  the  tenor 
of  the  law,  where  it  has  a  tenor,  as  in  the 
ease  of  red,  t.  e,  statutory  law:  of  the  pur- 
forty  t.  e.  supposed  purport,  as  in  the  case  of 
miaginary,  sham,  fictitious,  i.  e,J¥riMpntdendal 
law. 


TECHinCAL  PE0CBDI7EB. 

Sinister  uses  —  creating  delay,  to  sell  to  the 
mah  fide  suitor;  giving  him  an  interest  in 
availing  himself  of  the  principle  of  nullifica- 
tion, &c ;  affording  ease  and  hoUday-time  for 
htwyers;  necessitating  trials  at  subsequent 
times,  in  different  modes,  with  fresh  fees. 

7.  Bandying  the  cause  from  court  to  court, 
on  a  variety  of  pretences,  before  the  dedsion 
is  given ;  one  judge  to  collect  the  evidence 
— to  hear  and  receive  the  testimony — with* 
out  power  to  decide  on  it ;  another  judge  to 
decide  on  it  without  having  heard  it.  Sinis- 
ter uses — making  business,  t.  e,  occasion  for 
fees;  making  complication,  thence  confusion, 
uncertainty,  uncognoscibility,  materials  for 
sham  science,  &c.  &c.  Examples:  —  In  Eqg- 
lish  common  law,  causes  sent  from  King's 
Bench,  Common  Pleas,  or  Exchequer,  to  Nisi 
Prius,  or  Assizes,  and  back  again :  in  Equity, 
from  Chancery,  or  Exchequer,  to  town  exa- 
miners' office,  or  country  commissioners,  and 
back  again :  and  from  the  superior  to  a  subor- 
dinate judge:  —  In  Scottish  practice,  vibra- 
tions between  the  provincial  courts  and  the 
metropolitan ;  and  in  the  metropolitan,  be- 
tween outer  and  inner  house:  in  both,  as 
well  as  in  the  provincial  courts,  between  the 
deciding  and  some  evidence-eoUecting  judge. 

8.  Decision  without  thought^  and  upon  mm* 
chanical principles :  a  consequence,  and  sinis- 
ter use,  of  blind  fixation  of  times ;  the  judge 
Imowing  nothing  of  the  cause,  nor  of  the 
grounds  of  the  decision  to  which  he  lends  his 
authority :  tiie  party  ruined,  because  his  law* 
yer  feiled  to  comply  with  an  intimation  \m*> 
possible  to  be  oompUed  with,  or  never  made  t 
pretence,  the  presumption  that  the  party  tm. 
whose  side  the  fidlure  is,  is  in  the  vrrong : 
whereas,  under  the  load  of  fruHitious  expense, 
compared  with  the  pecuniary  feculties  of  the 
bulk  of  the  people,  inability  through  indigence 
is  a  cause  much  more  probable.  Imprison* 
ment  for  debt,  on  mesne  process^  that  is,  be- 
fore judgment,  for  an  unlimited  tame,  perhaps 
for  l&fe,  one  of  the  exemplifications  of  media* 
nical  judicature :  the  judge,  with  his  profit 
upon  the  jail,  and  upon  the  instrument  of 
arrestation,  sanctioning  it  by  his  signature ; 
refusing  to  see  either  party,  for  fear  of  being 
obliged  to  see,  either  that  tiiere  is  no  ground 
for  tiiis  affliction,  or  no  necessity  for  it :  while, 
under  natural  procedure,  a  justice  of  peace, 
having  no  profit  on  any  jail,  never  subjects 
a  man  to  any  such  affliction,  but  for  a  limited 
time,  nor  without  seeing  both  parties,  and 
thence  satisfying  himself  on  both  these  points. 
Outlawry,  another  instance :  any  man,  who 
is  abroad,  consignable  to  ruin,  for  non-com- 
pliance with  a  demand,  of  whidi  it  has  been 
rendered  impossible  for  him  to  be  apprised: 
his  property  a  prey  to  professional  and  offi- 
dal  men,  to  the  number  of  a  score  and  up- 
wards. 
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9.  No  dectnon,  but  t^nm  the  mentis  as 
above. 


10.  Not  a  syllable  ever  reeetved  from  tny 
person,  witness  or  party,  viva  voce  or  in  wri- 
ting, without  a  setitnty  for  veracity,  eqiiiva* 
lent  to  that  which  has  been  attached  to  the 
ceremony  of  an  oaih^  or  to  whatever  is  pro- 
vided in  the  case  of  aa  extraaeoiii  witness. 


11.  The  general  nature  of  the  plaintiff's 
demandy  and  of  the  grounds  on  which  it 
rests,  in  respect  of  title,  in  point  of  fiict  as 
well  as  law,  consigned,  aa  far  aa  consignable, 
to  pruUed  fornu;  and  so  in  regard  to  the 
defence:  the  allegations  individualised,  by 
names,  places,  times,  &&,  inserted  in  the 
blanks :  aa  in  the  fiuins  provided  by  divers 
statutes,  and  those  given  in  Bum's  Justice : 
the  denumd,  viz.  the  payment  or  other  ser- 
vice demanded  at  the  charge  of  the  defendant 
through  the  intervention  of  the  judge,  and 
the  jfroimd  or  grounds  of  the  demand,  in  re- 
spect of  title  (events  or  situations,  eoUative  of 
the  right)  on  the  one  hand,  and  (the  defence 
not  consisting  in  mere  denial)  the  grounds  of 
the  defence  in  respect  of  counter-title  (events 
or  situations,  coBtutioe  of  the  defendant's  right) 
bearing  reference  to  corresponding  artides  of 


TBCBNICAL  PBOCKDI7B8. 

9.  Principle  of  nul^icationi  decision  on 
grounds  avowedly  foreign  to  the  merits :  ^. 
a  mere  doak  for  iniquity,  and  that  a  thread- 
bare one,  in  every  application  made  of  it .  the 
suitor  punished  for  the  fiulure,  real  or  imagi- 
nary, of  his  lawyer.  Sinister  uses,  making 
two  causes  out  of  one : — encouragement  to 
mold  fide  suitors,  never  to  re^d  the  worst 
cause  as  desperate : — arming  judges  with  an 
instrument  of  arbitrary  power :  sufficient  of 
itself  to  render  the  supposed  diecks  illu- 
sory : .~.  keeping  up  complication,  ooofusion« 
uncertainty,  uncognoscibility,  matter  of  sham 
sdence,  &e.  fcc 

N.  B The  use  and  benefit  of  this  device 

carried,  under  the  English  brandi  of  the  tedi* 
nical  system,  to  an  extent  altogether  without 
example  in  any  other,  and  in  particular  in  tho 
Scottish. 

10.  Meitdaeity  Kcenee  : — to  parties  on  both 
sides,  a  general  permission  of  ftlsehood,  grant- 
ed by  the  judge,  to  extend  so  fiur  forth  aa  may 
be  necessary  to  the  giving  birth  and  conti- 
nuance to  mala  fide  demands  and  defences : 
—  for  this  purpose,  by  a  distinction  purely 
fectitious,  all^tiona  distinguished  into 
pleading,  and  evidence:  the  Uoenoe  granted  to 
pleadings,  denied  to  evidence :  — in  EngUsh 
equity  practice,  the  licence  withdrawn,  but 
from  the  defendant's  side  alone,  for  the  pur- 
pose of  giving  birth  to  such  suits  aa  eould 
not  have  been  instituted,  but  on  the  prospect 
of  his  evidence :  the  permission  of  mendacit^« 
backed  to  a  great  extent  by  compulsion,  m 
both  branches  (law  and  equity)  of  Engliih 
practice :  — in  taat,  and  to  a  greater  extent 
than  in  an^  other,  the  licence  granted,  more- 
over, by  judges  to  themselves;  and  acted 
under  (as  in  judicial  writs  and  records),  and 
to  a  vast  extent,  by  assertions  which,  when 
they  cease  to  work  deceit  and  injury,  do  so 
by  acddent  only,  and  in  so  fiur  aa  their  felsity 
has  become  too  notorious  to  be  any  Imger 
productive  of  this  effect. 

11.  Pleadings,  in  writing,  at  common  law, 
called  tpedal  pleadings,  whenever  the  reply, 
called  for  by  the  plaintiff's  declaration,  is  not 
understood  to  be  comprisable  under  one  or 
other  of  the  four  or  five  excessively  abridged 
expressions,  called  general  issuea  ;  altogether 
void  of  meaning,  but  by  reference  to  demands, 
grounds  of  demand,  defences  and  grounds  of 
defence,  never  indicated :  expressions  imper- 
fectly and  discordantly  understood  by  lawyers 
themselves,  rendered  completely  and  mani- 
festly unintelligible  to  everybody  else.  Under 
fevour  of  the  mendadty-Ucence,  the  instru- 
ments so  contrived,  as  to  give  little  or  no 
information,  or  worse  than  none :  prindpal 
ingredients,  felsehood,  nonsense,  and  sur- 
plusage. 

In  defeult  of  the  information,  which  the 
plaintiff's  declaration  and  the  defendant's  plea 
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the  substantive  branch  of  the  body  of  the  Uw, 
by  which  such  effects  are  given  to  such  events 
and  situations  as  above:  the  substantive 
branch  of  the  body  of  the  law  being  so  or- 
ganized, as  to  qualify  it  for  being  made  the 
subject  of  such  reference.  — N,  B.  Reference 
thus  made  to  the  tenor  of  the  law,  supposes 
the  rule  of  action  to  exist  in  the  shape  of 
real,  not  of  sham  law. 

12.  Means  of  securing  forthcomingness,  on 
the  part  o£  persons  and  things,  for  legal  pur- 
poses, provided  on  an  uniform  and  compre- 
hensive plan,  adapted  to  the  advances  made 
by  the  age  and  country  in  the  arts  of  life :  of 
persons,  whether  in  the  character  of  parties 
or  witnesses :  of  things,  whether  in  the  cha- 
racter of  subjects  of  property,  and  as  such 
portions  of  the  matter  of  satisfaction,  as  for 
injury,  &c  or  sources  of  evidence:  -with  di- 
versities, adapted  to  the  condition  of  the  per- 
son, the  nature  of  the  thing,  the  purposes  for 
which,  in  each  instance,  the  forthcomingness 
is  requisite. 

13.  The  parties  once  met  in  the  face  of  the 
judge,  a  plan  of  intercourse  settled  between 
them,  to  continue  so  long  as  the  suit  con- 
tinues:— the  intercourse  to  be  carried  on, 
in  the  promptest,  least  expensive,  and  most 
certain  mode,  that  the  state  of  society  at  the 
time  affords:  the  arrangements  of  the  letter^ 
post  accordingly  adapted  to  judicial,  as  already 
they  are  so  conveniently  adapted  to  commer- 
cial purposes. 

In  regard  to  notice,  sole  question,  received 
or  not  received?  If  not  received,  the  &il- 
ure,  is  it  the  result  of  pure  misfortune,  or  of 
blame?  If  of  blame,  on  the  part  of  whom? 
—  of  him  from  whom,  or  of  him  through 
whom,  it  should  have  been  received? 

'  14.  Neither  time  nor  place  exempt  from  the 
remedial  power  of  justice : — exemption  none, 
on  any  other  ground  than  this ;  viz.  that,  in 
the  individual  case  in  question,  the  vexation, 
necessary  to  secure  forthcomingness,  would 
be  an  evil,  preponderant  over  the  evil  attadied 
to  the  failure  of  justice. 


15.  No  incidental  application  to  the  judge, 
but  by  the  party  himself  on  whose  behalf  it 
is  made :  —  the  testimony  on  which  it  is 
grounded,  being  delivered,  as  in  other  cases, 
vivi  voce,  to  the  judge,  or  in  the  form  of  affi" 
davit  evidence :  but  in  this  form,  only  where 
the  ground  of  the  application  comes  within 
some  case  in  frequent  occurrence,  and  as  such 
provided  for  by  printed  forms : — the  afKdavit- 
maker(deponent)  remaining  subject  to  exami- 
nation in  the  vivd  voce  mode,  with  or  without 
the  previous  intervention  of  the  epistolary 
mode  (as  per  article  3.)    The  demand  for  in* 


TECHNICAL  PEOCEDURS. 

thus  profiess  and  &il  to  give,  a  supplemental 
set  c£  pleadings,  invented  within  the  last  half* 
century,  and  employed,  though  not  to  an  ex- 
tent equal  to  that  of  the  deficiency,  under  the 
name  of  particulars :  —  adding  of  course  to 
delay,  and  profit-yielding  expense. 


12.  Means  of  secanngforthcomingnessg  sub- 
ject to  endless  diversifications,  drawn  from 
the  style  and  title  of  the  court,  and  other 
irrelevant  sources: — in  detail,  frequently 
oppressive ;  in  the  aggregate,  scanty  and  in« 
adequate: — forthcomingness  of  written  evi- 
dence, for  example,  vainly  aimed  at,  through 
a  course  of  months  or  years  (as  by  a  suit  in 
equity,}  when  it  might  be  effectually  secured 
in  as  many  hours,  by  a  warrant  from  a  jus- 
tice of  the  peace. 


13.  Chicaneries  about  notice,  —  In  regard 
to  notice,  two  olijects :  —  viz.  that  he  who 
should  have  received  it,  may  not  receive  it, 
and  thereupon  suffer  as  if  he  had  received 
it :  and  that,  when  conveyed  and  received,  he 
who  conveyed  it  may  suffer  as  if  he  had  not 
conveyed  it.  Ineffectual  modes  of  convey- 
ing notice  prescribed  in  the  first  instance, 
that  business  may  be  made  by  application  for 
effectual  ones.  Modes  of  conveying,  or  pre- 
tending to  convey  notice,  diversified  ad  tn/!- 
nitum,  mostly  on  irrelevant  grounds,  such  as 
the  style  and  title  of  the  court,  and  so  forth. 
Question,  not  whether  received  or  not,  but 
whether  good  or  bad :  — not  the  less  good  for 
not  having  been  received ;  not  the  less  bad 
for  having  been  received. 

14.  Aoflums,  local  and  chronological;  with 
diversifications,  grounded  on  the  diversity  of 
courtt  and  other  irrelevant  drcumstances :  — 
the  power  of  securing  obedience  to  justice, 
confined  in  this  case  to  the  dii^-time ;  ex- 
tended in  that  case  to  the  night-ixme :  oon<- 
fined  in  thu  case  to  weeh^days ;  extended  in 
that  case  to  Sundays :  one  part  of  the  empire 
rendered  a  place  of  security  and  triumph,  to 
the  delinquents  of  another. 

15.  Motion  business ;  —  all  made-business  : 
— business  made  by  and  for  Judge  and  Co.^ 
by  the  exclusion  of  parties  fr(Hn  the  presence 
of  the  judge. 

Money  received  for  motions  of  course^  so 
much  money  received  on  false  pretences. 

Occasions  for  motions  not  of  course,  made 
by  defaults,  real  or  pretended,  the  result  of 
the  blind  fixation  of  times,  seconded  by  the 
principle  of  nullification. 

Motions  not  of  course,  always  grounded 
on  testimony,  delivered  in  no  other  than  the 
affidavit  shape,  and  when  opposed,  and  mith 
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ddeDtal  appUcatioiis,  being  mostly  factitious, 
&bricated  under  the  technical  syBtem,  by  blind 
Jmtion  of  day$,  and  so  forth,  will  mostly  be 
anticipated,  by  the  explanations,  produced  of 
course,  by  the  initial  meetiBg  coram  judice, 

16.  Ltmffttage  of  the  instruments  as  familiar 
as  possible :  composed,  as  far  as  possible,  of 
words  in  ordinary  use :  terms  not  m-  ordinary 
use,  employed  as  sparingly  as  possible,  and  then 
never  without  explanations  composed  of  terms 
inordinary  use. 


17.  Truth,  unremittingly  and  exclusively 
aought  for :  —  truth,  the  whole  truth,  and  no- 
thing but  the  truth.  Falsehood,  from  no  per- 
son, on  no  occasion,  wilfully  endured,  much 
less  uttered,  by  the  judge. 


TECHNICAL  PROCEDURE. 

counter-evidence,  opposed  by  evidence  in  that 
same  and  no  other  shape.  Motion  business, 
including  incidental  motions  and  motion 
causes,  almost  peculiar  to  English  practice. 

16.  Use  of  jargon;  principle  and  practice  of 
jargonizatum.  Jargon,  its  shapes :  —  foreign 
language,  obsolete  language,  technical  lui- 
guage  undefined,  nonsense,  fiction,  ordinary 
language  perverted :  —  its  uses,  to  produce — 
1.  On  the  part  of  the  law,  uncertainty,  un- 
cognosdbility,  matter  of  sham  science;  2. 
On  the  part  of  the  non-iawyer,  conscious  igno- 
rance, thence  consultation  and  advicefoptmoa- 
tradej  or  misconception,  thence  misconduct, 
litigation,  lawyers'  assistance  or  vicarious  ser- 
vice, with  advice  at  every  step ;  3.  On  the 
part  of  the  legislator,  conscious  ignorance  or 
experienced  misconception,  thence  disgust,  or 
groundless  awe,  propensity  to  regard  r^orm  as 
hopeless,  or  undesirable ;  4.  In  &vour  of  the 
professional  lawjrer,  monopoly  of  the  &culty 
of  succeeding  to  judicial  offices :  —  as  if  a  mo- 
nopoly of  the  fiiculty  of  serving  as  boarding- 
schools  to  girls,  were  secured  to  brothels ;  or, 
of  carrying  on  wholesale  trade,  to  swind- 
lers.—  Analogy  between  jurisprudential  and 
other  jargona-_  astrology,  palmistry,  alchemy, 
thieves'  cant,  kc 

17.  Use  of  fictions:  in  the  character  of 
grounds  and  reasons.  Fiction  (in  law)  a  wilful 
falsehood,  uttered  by  a  judge,  for  the  purpose 
of  giving  to  injustice  the  colour  of  justice. 
General  uses  of  fiction  to  the  partnership, 
(whether  the  decision  grounded  on  it  be  other- 
wise lawful  or  unlawful)  its  uses  in  the  cha- 
racter €/f  jargon  (as  per  article  16,)  and  (by 
holding  up  the  vice  of  mendacity  in  an  honour- 
able light,  in  the  character  of  a  necessary  in- 
strument of  justice)  its  efficacy,  in  the  way 
of  example,  in  corrupting  the  morals  and  un- 
derstanding of  the  people.  Special  uses,  the 
particular  advantage,  compassed  on  each  par- 
ticular occasion,  by  the  injustice  of  whidi  it 
is  made  the  instrument.  —  Ex.  gr,  stealing 
conveyancing  business,  as,  under  English  law, 
in  the  case  of  common  recoveries;  stealing 
jurisdiction,  as  in  the  case  of  the  battle  royid 
among  the  Westminster-Hall  courts.  English 
judicature  polluted  with  this  vice;  io  a  degree 
altogether  without  example  in  the  judicature 
of  Scotland,  or  any  other  country  upon  earth. 

18.  Magnification  of  jurisprudential  law, 
the  work  of  judges,  pursuing  the  partnership 
interest: — this  imaginary  law,  represented 
as  entitled  to  more  respect  than  real  law,  the 
work  of  the  legitimate  legislator,  pursuing, 
after  appropriate  and  comprehensive  inquiry, 
the  interest  of  the  people.  Blackstone's  at- 
tempt to  pass  oflf  upon  the  people  this  sham 
law,  as  their  work,  sanctioned  by  their  con- 
sent. 

19.  Contempt  manifested,  on  all  favourable 
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occasions,  towards  real  law :  —  sometimes  by 
downright  disobedience ;  sometimes  by  dis- 
courses, undervaluing  it,  and  speaking  of  it 
as  if  less  entitled  to  popular  attachment  and 
respect  (as  per  article  18)  than  jurisprudential 
law. 

20«  Dauble^/hnntmn  principle ;  —  a  contri- 
vance for  exercising  arbitrary  power,  by  ens- 
ploying  or  rejecting,  ad  Ubiitm^  this  or  that 
one  of  the  instruments  of  injustice  abore 
mentioned.  Ex,  gr.  excluding  the  parties 
(as  per  article  1,)  or  admitting  them :  —  re- 
ceiving testimony  in  a  bad  shape  (as  per  ar- 
ticle 3,)  or  in  a  good  one :  — under  the  notion 
of  atare  deans,  applying  the  principle  of 
nullification  (as  per  article  9,)  or,  under  the 
notion  of  liberality,  refusbg  to  apply  it:  — 
pursuing  the  fiction  (as  per  article  17,)  or 
refusing  to  pursue  it :  —  in  the  case  of  an 
article  of  statute  law  habitually  disobeyed, 
(as  per  procedure  of  the  Scottish  Court  of 
Session  pauim)  continuing  or  ceasing  to  dis- 
obey it. 


Should  the  following  sheets  be  found  to 
present  any  claim  to  attention,  it  may  per- 
haps be  matter  of  convenience  to  your  Lord- 
ship to  see,  at  this  early  stage,  and  at  one 
glance,  the  general  result  of  the  inquiry :  — 
My  Lord,  it  is  this  — 

1.  That,  so  far  as  concerns  the  breaking 
down  of  the  court  into  iections  (as  per  reso- 
lutions 1,  2,  3,  4,)  the  result,  in  respect  of 
the  ends  of  justice,  and  the  interest  of  the 
people  in  the  character  of  suitors,  is  all  pure 
benefit : — but  so  is  it  to  the  law-partnership. 

2.  That  what  concerns  the  mode  of  plead- 
ing (as  per  resolution  5,)  being  nothing  more 
than  a  repetition  in  terminis  of  what  has  been 
law  these  twenty  years,  as  fiir  as  an  act  of 
the  Court  of  Session  could  make  it  so,  pro- 
mises no  better  fruit ;  and  that  the  profes- 
sion, if  they  have  not  much  to  hope,  have 
quite  as  littie  to  apprehend  from  it. 

3.  That,  in  Scotland,  of  the  proposed  in- 
troduction of  jury  trial  in  civil  cases  (as  per 
resolutions  6, 7, 8, 9,)  the  probable  mischief, 
in  the  shape  of  increase  of  delay,  vexation, 
and  expense,  seems  greater  than  its  probable 
good  effect  in  the  shape  of  a  security  against 
misdedsion :  that  the  proper  stage  for  that 
species  of  judicature  is  that  of  appeal,  after 
a  vivA  voce  explanation,  upon  oath,  between 
the  parties,  and  decision  thereupon ;  and  not 
after  a  series  of  written  pleadings,  not  upon 
oath,  in  the  first  instance :  always  under  the 
supposition — (learned  lords  and  gentlemen — 
but,  good  my  lord,  do  not  join  them  —  will 
smile  at  the  rimpUcity  of  it) — that,  on  the 
demesne,  hitherto,  on  account  of  the  richness 
of  the  soil,  reserved  for  the  chace  of  lawyers* 


profit,  the  interest  of  the  whole  community 
may  be  thought  fit  to  be  cultivated,  in  pre- 
ference to  the  interest  of  that  small  but  do- 
mineering part  of  it,  and  the  ends  of  justice 
pursued,  in  preference  to  the  ends  of  judic»* 
ture. 

4.  That  the  other  arrangements  proposed* 
apparently  in  the  character  of  remedies  against 
delay,  vexation,  and  expense  (as  per  resolu- 
tions 10,  11, 12, 13, 14, 15,)— vis.  (optional 
substitution  of  appeals  to  advocations  and 
suspensions,  interposition  of  a  Chamber  of 
Review  between  the  Court  of  Session  and 
the  Lords,  prohibition  of  appeals  against  in- 
terlocutors, allowance  of  penal  costs  in  the 
House  of  Lords,  and  retrenchment  of  super- 
fluous judicial  writings,  —  bid  fiurer,  when 
taken  together,  for  increasing  than  diminish- 
ing the  aggregate  mass  of  that  fund  of  suitors* 
misery  and  lawyers*  profit :  and  that  the  spe- 
cific remedies,  which  could  scarce  have  &iled 
to  present  themselves  to  an  experienced  eye, 
have  with  congenial  delicacy  been  put  aside, 
in  consideration  of  their  too  extensive  and 
too  drastic  efficacy. 

5.  That  of  the  system  of  disorder,  to  which 
the  plan  upon  the  carpet  applies  its  powder 
of  post,  there  is  not  any  part  that  does  not 
admit  of  a  perfect  cure :  which  cure  consists 
in  nothing  more  than  an  extended  application 
of  remedies  that,  as  already  submitted  in  the 
preceding  pages,  have  over  and  over  again 
received  the  sanction  of  the  legislature:  and 
that,  in  that  part  of  the  field  of  procedure, 
to  which  those  efficient  remedies  have  not  yet 
been  applied,  there  is  nothing  that  can  ren- 
der them  less  applicable  to  it,  than  to  thost 


Digitized  by 


Google 


Letter  L]       GENERAL  COMPLEXION  OP  THE  PROPOSED  PLAN. 


15 


to  wbidi,  with  BO  complete  though  untrum* 
peted  a  success,  they  have  heen  applied  al* 
feady. 

Before  I  dose  this  introductory  letter,  I 
will  h^  leave  just  to  hint  at  a  circumstance, 
which,  to  a  statesman  of  your  Lordship's  dis- 
eemment  and  experience,  cannot,  I  think, 
but  have  suggested  a  suspicion  at  least,  not 
un£svourable  to  the  conceptions  above  sub- 
mitted. Among  so  large  an  assemblage  of 
acute  and  vigilant  minds,  whose  interests  are 
so  materially  concerned,  your  Lordship  has 
received  marks  of  satis&ction  from  many  — 
of  dissatisfiiction,  I  believe,  from  none.  Now, 
that  Tititts  or  Sempronius  should  originate, 
or  even,  without  the  merit  of  origination, 
support  a  measure,  by  which,  to  a  Kmited 
amount,  his  own  interest,  in  the  gross  sense 
of  the  word  interest^  would  be  prejudiced,  is 
by  no  means  without  example :  and  that  per- 
sons of  this  generous  frame  of  mind  are  even 
now  to  be  found  at  no  great  distance  from 
your  Lordship,  the  present  parliament  has 
already  testified.  But  that  any  body  of  men, 
especially  so  large  and  domineering  a  body, 
should,  without  the  pressure  of  necessity, 
manifest  either  active  approbation,  or  so  much 
as  anything  like  patient  acquiescence,  under 
any  measure,  which  by  such  acceptance  would 
be  converted  into  a  teif-denying  ordinance^  is, 
I  am  inclined  to  think,  absolutely  without 
example,  certainly  out  of  the  ordinary  course 
of  human  nature.  Yet  the  plan  has  been 
in  their  hands  these  six  months,  and  such  is 
the  countenance  generally,  if  not  universally, 
turned  to  it  by  learned  gentlemen :  they  ad- 
mire, though  as  yet  in  the  air,  the  beauties 
of  tins  New  Jerusalem:  they  congratulate 
one  another,  and  even  in  print,  on  the  fresh 
prospects  opened  to  them :  and,  under  these 
circunistances,  no  wonder  that  the  spirit  of 
the  union,  that  younger  brother  to  the  ort- 
giiud  contract,  remains  still  inviolate.  But, 
should  any  plan  present  itself,  pursuing,  upon 
tiie  only  terms  on  which,  to  any  considerable 
extent,  it  could  be  pursued,  the  interest  of 
the  whole  community  —  I  mean,  at  the  ex- 
pense of  this  predatory  part  of  it — no  sooner 
would  any  such  plan  excite  an  apprehension 
of  its  acceptance,  than  the  union  would  be 
no  less  in  danger  than  the  church  at  one  time 
used  to  be.  Such  is  the  discovery  a  man 
might  venture  to  predict  without  the  gift  of 
prophecy:  and  tluit  without  any  other  re- 
serve than  this,  vis.  that  as  there  are  some 
predictions  which  by  invitation  will  some- 
times produce,  so  there  are  others  which  by 
shame  will  sometimes  prevent,  their  own  ac- 
complishment. 

To  place  their  system  under  the  protection, 
and  the  country  beyond  redemption,  under 
the  tyranny  of  dead  men,  legislating  on  a  state 
of  things,  of  which  no  conception  had  ever 
presented  iieelf  to  their  minds,  is  among  the 


standing  resources  of  all  those  intestine  tor- 
mentors of  the  body  politic,  whose  prosperity 
depends  upon  the  preservation  of  abuse,  in 
all  or  any  of  its  forms,  against  the  attacks 
of  the  probe,  or  the  incision-knife,  in  there- 
forming  hand. 

Would  your  Lordship  wish  to  see,  and  in 
a  still  dearer  and  stronger  pcnnt  of  view,  the 
signiflcation  and  value  of  this  ^atefimf  Com- 
pare it,  my  Lord — contrast  it  with  the  sort  of 
countenance  shown  to  the  act  (4  O.  II.  e.  26) 
for  consigning  to  the  language  of  the  people 
the  tenor  and  history  of  those  proceedings  by 
which  their  lives  and  fortunes  are  disposed  of. 
My  Lord,  the  opposition  it  underwent  from 
learned  lords  and  gentlemen, — underwent 
in  both  houses,  was  %autmmou».  So,  at  least. 
Chandler  in  his  account  of  the  debates  as- 
sures us:  Chandler  tn  femtnif;  and  with 
Timberland  for  his  support. 

By  the  English  pi^cians  of  those  days, 
the  same  sense  of  injury  was  felt,  as  was  felt 
at  Rome  by  the  learned  lords  and  gentlemen 
of  that  time,  when  the  book  of  procedure, 
so  religiously  kept  under  lock  and  key,  was 
stolen  and  published  by  the  ardi-thief  Fla- 
vins,* in  sudi  sort  as  forced  them  to  compose 
another,  placing  it  under  better  guard :  in  the 
one  case,  the  rule  of  action  was  locked  up 
bodily  in  a  box,  in  the  other,  it  was  locked 
up  spiritually  in  a  dead  language :  —  the  sune 
sense  of  injury,  that  is  felt  by  the  same  learned 
persons,  and  as  constantly,  howsoever  co- 
vertly, testified,  by  some  of  them,  as  often 
as,  by  a  wicked  and  jury-less  court  of  oon* 
sdenceact,  the  possibility  of  obtaining  jua* 
tiee  in  certain  cases  has  been  extended  to 
this  or  that  other  minute  portion  of  the  peo- 
ple:  — the  same  sense  of  injury,  in  a  word, 
as  was  felt  by  the  shark,  who  carried  off  one 
of  Sir  Brook  Watson's  legs,  at  the  thooghti 
of  being  obliged  to  leave  the  other  in  ita 
place.  A  shark  is  still  a  shark,  in  Britain  at 
at  Rome,  after  the  Christian  era  m  before* 
The  ocean  breeds  them  with  triple  rows  of 
teeth ;  the  tedinical  system  with  teeth  not 
less  duup»  and  bushy  manes  like  sea-lions. 
My  Lord,  when  a  shark  is  seen  wagging  hia 
tail  in  the  wake  of  a  ship,  it  is  a  sign  (so  the 
sailors  say)  that  there  is  prey  in  preparstkm 
for  him  in  the  belly  of  it^ 

By  means  of  the  above  hmf,  compressed  and 
imperfect  as  it  is,  should  the  execution  have 
folfilled  in  any  degree  the  wishes  and  humble 
endeavours  of  the  workman,  your  Lordship 
may  perhaps  find  it  rather  easier  than  at  first, 
to  come  at  the  real  tendency  and  probable 
efiects,  of  the  plan  already  put  into  your 
hands  by  the  learned  reformer  :•  such  at  leaal 
is  the  object  of  the  attempt  I  am  thus  making 
upon  your  Lordship's  time. 

In  the  sequel  of  these  pages  I  propose  to 
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myself,  in  tlie  distribution  of  the  parts,  to 
pursue  the  following  order : — 

Part  I.  The  proposed  plan,  as  delineated 
in  the  resolutions,  examined,  —  t.  e,  con- 
fronted with  the  ends  of  justice.  Title  used 
for  shortness,  Propoata, 

Put  II.  Indication  of  a  few  of  the  most 
prominent  abuses^  and  other  imperfections, 
observed  on  the  &ce  of  the  existing  system ; 
being  such  as  appeared  capable  of  b^ng  re- 
medied without  any  material  change  in  its 
technical  character,  but  are  not  noticed  in 
the  resobttians —  OnUsaa, 

Pftrt  III.  Outline  of  a  different  plan  of  re- 
form, grounded  on  the  natural  system :  fol- 
lowed by  observations,  designed  to  operate 
in  support  of  it,  and  an  indication  of  certain 
auxiUary  measures,  designed  principally  to 
promote  the  efficiency  of  the  natural  system, 
as  above  applied,  but  not  altogether  inappli- 
cable to  the  existing  system,  in  its  present 
technical  state.  Title,  used  for  shortness,  and 
for  the  mere  purpose  of  reference,  casting  it- 
self upon  your  Lordship's  indulgence,  for  its 
unintentionally  dictatorial  garb,  Fadtnda,'* 


LETTER  IL 

'    PROPOSED  DIVISION  OV  THE  COURT  OF 
SESSION. 

The  explanations  in  my  former  letter  being 
premised,  I  proceed  to  submit  to  your  Lord- 
ship in  detail  my  remarks  on  the  plan,  as 
delineated  in  the  seventeen  resolutions  passed 
in  the  House  of  Lords. 
.^  In  the  present  letter,  I  propose  to  consider 
in  one  group,  the  four  first,  the  sMhject  of 
which  is  the  division  of  the  one  existing  Court 
of  Session  into  several  courts — and  the  object, 
the  providing  at  any  rate  a  remedy  against  de^ 
lay ;  and  perhaps  an  additional  remedy  against 
msdedsion,  in  so  fiir  as  these  mischiefe  may 
respectively  have  the  multiplicity  of  judges 
for  their  cause.  I  repeat  the  resolutions  here, 
to  save  the  trouble  of  reference :  — 
.  **  Resolved,  _  1.  That  it  appears  to  this 
committee,  that  the  increase  of  manu&ctures, 
extension  of  trade,  improvements  of  agricul- 
ture, and  consequent  multiplication  of  trans- 
actions, have  varied  the  nature,  and  greatly 
increased  the  number  of  suits  brought  before 
the  courts  of  law  in  Scotland,  and  thence  by 
appeal  into  this  house; 

"  And  that  it  has  therefore  become  neoe»> 
sary  that  some  alterations  should  be  made  in 
the  establishnnent  of  the  courts  of  law  in  that 
part  of  the  united  kingdom,  adhering  as  much 
as  possible  to  the  forms  and  principles  of  the 
laws  of  Scotland,  and  maintaining  invariably 


*  The  design  seems  not  to  have  been  fol- 
lowed out  farther  than  to  the  extent  of  exhaustinff 
PartL     Fide  Letter  V.  p.  47.— -Ed. 


the  true  meaning  and  spirit  of  the  articles  of 
union. 

**  2.  That  it  will  greatly  conduce  to  th^ 
better  administration  of  justice  in  the  Court 
of  Session,  and  will  be  for  the  evident  utility 
of  Scotland,  that  the  said  court,  instead  of 
sitting  in  one  collective  body  of  fifteen  judges, 
shall  sit  in  such  number  of  separate  chambers 
as  may  be  found  most  convenient ;  and  that 
the  Lords  sittmg  in  such  chambers  respec- 
tively, shall  exercise  the  same  functions,  and 
shall  enjoy  the  same  authority  and  privileges, 
as  are  now  exercised  and  enjoyed  by  the 
whole  Lords  sitting  together. 

"  3.  That  in  each  of  the  said  chambers, 
one  of  the  judges  belonging  to  such  chambers 
shall  preside,  such  presiding  judge  to  be  ap- 
pointed by  his  Majesty  to  ike  said  office, 
during  good  behaviour. 

**  4.  That  causes  coming  in  the  first  in- 
stance into  court  as  Inner-house  causes,  may 
be  brought  before  any  one  of  the  chambers, 
at  the  choice  of  the  party  instituting  the  suit ; 
and  that  causes  coming  into  the  Outer-house, 
before  any  one  of  the  Ordinary  Lords  of  Ses- 
sion, and  there  decided,  may  be  removed  by 
reclaiming  petition,  or  otherwise,  into  tha^ 
chamber  only  of  which  such  Lord  Ordinary 
shall  be  a  member." 

Substance  of  the  proposed  arrangements 
as  follows : — The  existing  court  divided  into 
several  chambers,  number  not  yet  fixed,  each 
possessing  the  authority  of  the  whole ;  — pre- 
sident in  each,  not  removable  at  pleasure; — 
plaintiff  to  choose  his  chamber. 

So  fiur,  so  good,  my  Lord.  —  Reasons  un- 
controvertible— 

1 .  Benefit  of  dispatch — Degree  of  dispatch 
increasing  in  certain  respects  with  the  num- 
ber of  the  chambers. 

In  how  many  different  ways  delay  increases 
with  the  number  of  judges  —  at  least  whoi 
the^  are  understood  to  Ue  all  under  an  equal 
obligation  to  take  an  efficient  part — (for 
your  Lordships,  vnih  respect  be  it  spoken, 
know  how  to  make  these  things  easy  to  you) 
it  were  almost  superfluous  to  inquire. 

Time  for  settling  the  opinion  of  each — 
thence  of  the  slowest  and  most  accomplished 
in  the  science  of  dubitation :  for  in  a  court, 
as  in  a  convoy,  the  pace  of  the  whole  is  re- 
gulated by  tiuit  of  the  slowest  vesseL  Think 

of ,  my  Lord :  and  if  the  whole  world 

could  furnish  them,  conceive  fifteen a. 

Decorum  forbids,  notoriety  renders  unnecea- 
sary,  the  filling  up  of  these  blanks.  —  Time 
spent  in  discussions — in  bolting  out  miscon- 
ceptions, and  clearing  them  up,  not  to  speak 
of  wanderings,  and  in  supporting  opposite  opi- 
nions. This,  even  where  everything  is  purity, 
and  6oRa  fides.  But  should  a  malAfide  suitor 
have  need  of  delay,  and  a  single  judge  out 
of  the  fifteen  be  disposed  to  give  it  him,  then 
,  wMt  end  of  doubts  and  misgivings,  and  new 
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points  started,  and  adjournments  ?  But,  my 
Lord,  I  am  trespassing  all  this  while  upon 
vour  Lordship's  time,  and,  like  the  £at  man 
m  the  crowd,  constituting  the  very  nuisance 
I  am  denouncing.  —  I  conclude.  Benefit  of 
dispatch  produced:  —  Ends  of  justice  served, 
the  collateral  ends — prevention  of  super- 
fluous delay,  vexation  and  expense. 

2.  Benefit  of  economy:  —  saving  of  delay 
and  expense,  by  expense  of  printing  struck 
off: — viz.  printing  pleadings:  for,  to  the 
abuse  made  in  this  way  in  England  and  else- 
where of  the  art  of  writing,  in  Scotland  they 
have  found  means  to  add  the  abuse  of  print- 
ing. Tes,  law-presses  broken  up :  at  least  if 
the  number  of  chambers  (as  your  Lordship 
has  been  stated  as  inclining  to  propose)  be  as 
great  as  three.  Three  chambers  give  five 
judges  to  a  chamber :  only  one  more  than 
in  our  Westminster-Hall  common  law  courts 
at  present ;  not  one  more  than  we  had  in 
them  in  former  times :  no  printing  of  plead- 
ings in  England,  por  the  want  of  it  ever  felt 
or  imagined. 

But,  my  Lord,  I  am  running  wild  again, 
and  outstripping  your  learned  Reformer  in 
the  career  of  reformation.  For,  upon  look- 
ing once  more,  I  find  this  economy  is  my  own 
imagination  all  the  while,  not  his  proposition. 
The  printing  trade  he  has  indeed  noticed,  but 
for  what  purpose  ?  —  for  the  purpose  of  en- 
couraging it,  not  cramping  it.  For  in  reso- 
lution the  12th,  for  the  use  of  the  proposed 
new  court  of  appeal  at  Edinburgh,  printing 
is  enacted :  nowhere  is  it  repealed. 

8.  Benefit  of  competition:  viz.  as  between 
chamber  and  chamber,  among  all  these  cham- 
bers. Ends  of  justice  served,  all  together, 
collateral  and  direct.  Saving  of  delay,  vexa- 
tion, and  expense ;  security  against  misdeci- 

sion  likewise Oh  my  Lord  1  how  straight 

and  how  pleasant,  when  once  a  man  has  letfnt 
to  travel  in  them,  are  the  ways  of  justice  I 

On  the  field  here  in  question,  in  the  be- 
nefit of  competition,  my  eyes,  weak  as  they 
are,  have  served  me  for  distinguishing  two 
branches.  One  consists  in  the  multiplica- 
tion of  the  shope,  and  the  choice  given  to  the 
customer,  that  is,  to  the  plaintiff,  as  between 
shop  and  shop :  the  plaintiff,  if  he  is  bona  fide 
— if  his  wishes  are  honest,  as,  in  the  ordinary 
state  of  things  those  of  the  plaintiff  are,  for 
bis  own  sake  picking  out  the  best.  So  &r  as 
this  branch  of  the  benefit  is  concerned,  to  be 
satisfied  of  the  reality,  and  at  the  same  time 
to  understand  the  value  of  it,  I  see  no  need 
to  look  further,  my  Lord,  than  to  Cocker's 
Arithmetic. 

The  other  branch  of  the  benefit  consists 
in  the  influence  of  this  multiplicity  on  the 
disposition  and  conduct  of  the  dealers.  In 
ordinary  trades — in  trades  not  subject  to  a 
monopoly,  the  nature  and  efficacy  of  this 
branch  likewise  is  clear  enough.  But  in  the 
Vol.  V. 


very  particular  sort  of  trade  here  in  question, 
the  great  law-partnership  —  the  competition 
so  nearly  resembling  that  between  the  two 
shops  kept  by  the  same  cabinetmaker,  one 
in  the  city,  the  other  in  Bond-street  —  the 
process  for  extracting  the  true  value  of  this 
branch  of  the  benefit  does  not  appear  quite 
so  simple.  In  some.instances,  udeed,  I  think 
I  see  a  positive  value.  But  in  others,  if  my 
calculation  be  correct,  the  value  of  it  is  what 
the  value  of  x  is  so  apt  to  be,  negative.  Think, 
my  Lord,  of  the  competition  between  B.  R. 
and  C.  B.  and  the  Iruit  of  it  —  imprisonment 
for  debt  on  mesne  process;  upon  the  me- 
chanical principle  above  explained,  the  judge 
taking  care  to  see  neither  party,  and  to  know 
nothing  about  the  matter,  for  fear  of  being 
obliged  to  stop  a  man  in  his  way  to  jail,  and 
so  losing  his  profit  upon  the  jail,  besides  so 
much  time,  and  so  many  other  of  his  fees. 

On  this  part  of  the  problem,  therefore,  the 
calculation  being  somewhat  intricate,  and 
running  up  into  the  higher  algebra,  I  will  not 
attempt  to  trespass  on  the  time  of  Cssar  with 
so  long  a  sermon.  Agreed  about  the  measure, 
I  see  no  practical  use  in  rummaging  among 
the  reasons  for  points  of  difference.  But, 
should  any  occasion  present  itself,  in  which 
the  benefit  looked  for  from  this  source  should 
be  proposed,  in  opposition,  and  in  the  cha- 
racter of  a  substitute,  to  any  arrangement, 
promising  benefits,  to  my  view  of  a  less 
equivocal  and  more  substantial  texture,  then 
would  be  the  time  for  weighing  the  value  of 
this  part  of  the  acknowledged  benefit  in  dia- 
mond scales.  Such  as  they  are,  I  have  a  pair 
for  the  purpose,  and  they  are  at  your  Lord- 
ship's oonunand  at  any  time. 

But,  my  Lord,  as  in  some  companies  the 
more  the  merrier,  so  in  aU  competitions,  the 
more  the  brisker.  Setting  down  this  benefit 
at  whatever  it  may  be  worth,  this  and  the 
first  together  (I  mean  dispatch,)  from  three, 
do  they  not  bnng  us  on  to  fifteen  9 

But  at  number  15,  or  before,  if  any  ine- 
quality of  numbers  be  admitted,  comes  single- 
seated  judicature,  and  with  it  a  new,  and  in 
my  view,  in  comparison  of  either,  I  must 
confess,  a  still  more  important  benefit ;  viz. 
individual  responsibilitg, 

A  board,  my  Lord,  is  a  screen.  The 
lustre  of  good  desert  is  obscured  by  it ;  ill- 
desert,  slinking  behind,  eludes  the  eye  of 
censure :  wrong  is  covered  by  it  with  a  pre- 
sumption of  right,  stronger  and  stronger  in 
proportion  to  the  number  of  the  folds :  and, 
each  member  having  his  circle  of  partial 
friends,  wrong,  in  proportion  again  to  the 
number,  multiplies  its  protectors. 

Of  the  several  branches  of  the  public  ser- 
vice, I  would  not  positively  undertake  to  say 
that  judicature  is,  without  exception,  the  one 
in  which  the  advantages  of  individual  respon- 
sibility operate  in  the  strongest  force:  bu;t 
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where  this  force  is  at  its  least  dimension,  it 
can  never  be  too  inconsiderable  for  regard. 

Other  departments,  for  aught  I  know, 
there  may  be — the  treasury,  for  example — in 
which,  emulation  finding  no  place,  and  the 
scene  lying  necessarily  in  a  closet,  board  ma- 
nagement may  upon  the  whole  be  preferable. 
In  Lord  Coke's  time,  the  treasure  being  in  a 
angle  hand,  and  that  armed  with  a  staff,  Lord 
Coke  finds  a  use  for  the  staff:  and  says  it  is 
for  keeping  off  sturdy  beggars.  But,  under 
the  softer  manners  of  modern  times,  the  screen 
may  be  found,  for  aught  t  know,  (but  your 
lordship  knows  exactly)  the  more  convenient 
implement  Imagine  a  commander-in-chief 
stidking  in  to  the  treasury,  in  full  costume  — 
coat  of  mail  and  helmet  —  crying  out.  Your 
money t  or  your  place  f  Coming  to  close  quar- 
ters, a  Lord  Treasurer  might  find  the  staff 
break,  sooner  than  the  helmet:  —  but  the 

screen  might  have  its  uses But,  my  Lord, 

what  has  all  this  to  do  with  law  and  justice  ? 

««  Oh  but,  sir,  this  is  all  theory."— Well 
then,  my  Lord,  let  us  refer  the  matter  to 
experience. 

In  Westminster  Hall,  two  courts  of  Equity : 
i— one,  the  Exchequer,  with  four  judges  in  it : 
the  other  the  Chancery,  with  but  one.  Thus 
to  outside  appearance ;  but  in  fiict  the  Chan- 
cery includes  two  courts :  sometimes  both  on 
a  level,  sometimes  one  above  the  other :  aa 
the  plaintiff's  attorney  thinks  fit  to  place  them : 
in  the  one  the  Chancellor :  in  the  other  the 
Master  of  the  Rolls.  Now  should  this,  my 
Lord — should  it,  in  your  liOrdship's  opinion, 
be  among  the  "  secrets  worth  knowing?"  Call 
(for  your  Lordship  has  power)  call  for  the 
number  ot  suits  instituted  in  a  year  in  each 
of  the  three  respective  courts.  Mean  time, 
one  thing  I  can  take  upon  roe  to  certify  to 
your  Lordship —  I  who  have  no  power — viz. 
that,  of  the  two  single-seated  courts,  the  one 
which  has  fewest  causes,  has  more  by  a  great 
many — and  not  only  now  has,  but  always 
had  —  (and  I  speak  of  those  suits  alone,  in 
relation  to  which  the  competence  stands  on 
an  equal  footing)  more,  by  a  great  many,  than 
the  many-seated  court. 

In  the  English  court  of  Chancery,  the 
authority  has  from  time  to  time  been  vested 
in  three  judges,  under  the  name  of  ConmUs* 
sioners  of  the  Great  Seal.  But,  so  often  as 
this  treble-seated  tribunal  has  been  set  up, 
so  often  has  it  been  recognised  as  no  better 
than  a  makeshift ;  and  still  the  many-seated 
has  given  place  to  single-seated  judicature. 

So  miscellaneous  are  the  functions  of  the 
Lord  Chancellor,  that,  to  the  maintaining  of 
this  constant  recurrence  to  simplicity,  odier 
considerations  may  have  lent  their  influence, 
besides  that  of  its  subserviency  to  the  ends 
of  justice.  But  from  this  surmise  of  other 
possible  concurrent  causes,  no  dear  inference 
can  be  deduced:  the  effect,  for  which  the 


advantage  in  respect  of  judicature  is  of  itself 
capable  of  accounting,  remains  certain :  and 
thus  much  may  at  any  rate  be  inferred,  that, 
from  this  so-often-repeated  experiment,  no 
indications  were  ever  afforded,  sufficient  to 
produce  a  tendency  anywhere  to  call,  in  that 
instance,  for  the  permanent  substitution  of 
treble-seated,  or  in  any  other  degree  many- 
seated,  to  single-seated  judicature.  Of  any 
such  tendency,  I,  for  my  own  part  at  least, 
never  met  with  any  trace. 

But,  without  crossing  the  Tweed,  the 
home-bought  stock  of  experience  might,  in 
Scotland,  one  should  have  thought,  have  af- 
forded indications  sufficiently  condusive  in 
fiivour  of  the  proposition,  that  no  superior 
prospect  of  advantage  to  justice  is  held  out 
by  many-seated,  in  comparison  of  single-seated 
judicature. 

Eight-and-twenty  sheriff's  courts,  next  in 
authority  to  the  Court  of  Session,  and  in  the 
aggregate  covering  the  whole  extent  of  the 
kingdom,  all  single-seated  courts.  Even  in 
the  Court  of  Session  itself,  everything,  with- 
out any  limitation  worth  adverting  to,  comes 
in  the  first  instance  under  single-seated  judi- 
cature :  and  what  advantage  has  been  derived, 
or  so  much  as  been  thought  to  be  derived, 
from  the  transference  to  many- seated  judi- 
cature, let  experience  testify.  On  this  head, 
whatever  has  been  done,  has  been  done  in 
the  way  of  reduction :  —  I  speak  of  the  rid- 
dance made  of  the  Lords  Extraordinary  in 
George  the  First's  time. 

In  Edinburgh  itself,  dose  under  the  eye 
of  the  same  public  that  calls  so  loudly  for 
the  decomposition  of  the  many-seated  court, 
there  exists  one  of  these  single-seated  sberifiTs 
courts.  No  call  has  ever  been  made  for  the 
substitution  of  complication  to  simplidty  in 
this  instance  :  and  how  should  this  be,  if  any 
inconvenience  were  felt  for  want  of  it 

Ever  since  the  Union,  indeed — almost  these 
hundred  years— Scotland,  as  well  as  England, 
has  had  a  court  of  Exchequer ;  in  England, 
a  four-seated  court ;  in  Scotland  a  five-seat- 
ed :  * — and  of  this  experiment,  too,  as  Su  as 
it  goes,  the  result  is  in  favour  of  simplicity. 
Compared  with  the  fifteen-seated  court,  ge- 
neral suflFrage  appears  to  be  in  its  fiivour: 
for  no  comphiints  against  it  have  ever  been 
heard,  and  now  a  slice  of  jurisdiction  (I 
mean  that  which  regards  the  teinds,  Anglic^ 
tithes)  is  proposed  to  be  cut  off  from  the 
many-seated  court,  and  given  to  the  few- 
seated  one.  Many-seated,  to  be  sure,  it  is, 
in  comparison  of  the  single-seated  courts. 


•  By  2  &  3  Will.  IV.  c.  54  (23d  June  183S,) 
the  court  of  Exchequer  in  Scotland  was  pro- 
spectively abolished;  the  duties,  on  the  death  or 
resignation  of  any  of  the  judges,  being  appointed 
to  be  performed  by  those  remaining,  amd  after 
the  death  or  resignation  of  the  last  femaininc 
judge,  by  a  judge  of  the  Court  of  Sesfim.— ^£ 
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Bat  tlus  proves  nothing  a^^ainst  nrnplicity: 
for  in  Scotch  Exchequer  judicature,  there 
has  heen  no  single-seated  court  to  try  against 
the  many-seated  one,  as  there  has  been,  and 
is,  in  English  equity. 

There  are  indeed  the  fourteen  single-seated 
courts,  with  a  Lord  Ordinary  in  each  :  but 
audi  IS  the  mode  of  being  of  these  courts — 
sometimes  detadied  from  the  fifteen-seated 
court,  sometimes  absorbed  into  it — ^that  the 
distinctness  necessary  for  comparison  is  not 
there  to  be  found. 

Out  of  five  causes  brought  before  the  Lord 
Ordinary,  he  does  not,  it  is  said,  pronounce  a 
decision  on  more  than  one :  the  four  others 
being,  for  mere  want  of  time,  handed  up  by 
him  to  the  Inner  House,  before  any  consider- 
able portion  of  his  labour  has  been  expended 
upon  them. 

At  its  institution,  anno  1532,  why  was  the 
court  so  crowded  as  we  see  it?  Because 
France  was  the  model  for  everything,  and 
in  France,  judicature  was  thus  crowded.  In 
France,  how  came  judicature  to  be  thus 
crowded  ?  Because  the  sale  of  the  seats  was 
an  olject  of  finance.  From  this  sinister  in- 
terest came  the  custom :  from  the  custom, 
the  prejudice:  and  that  prejudice  so  strong, 
that  it  became  a  sort  of  axiom  —  that  if  in 
any  instance  the  ends  of  judicature  failed  of 
being  fulfilled,  it  was  for  want  of  a  sufficiently 
great  multitude  of  judp^es.  We  have  a  book, 
my  Lord,  on  this  subject,  by  Condorcet :  a 
ifmrto  v^ome  with  460  well-filled  pages  in 
it :  all  algebra,  all  demonstration ;  and  this 
axiom  (prefiuie,  p.  24)  a  basis  of  it. 

Sieyes,  in  one  of  his  plans,  improved  upon 
this:  and,  to  combine  learning  with  popula- 
rity, and  compose  a  substitute  for  reason  out 
of  two  blind  prejudices,  he  set  up  in  every 
little  town,  down  to  I  fbrget  what  degree  of 
minuteness,  a  jury-box  stuiSfed  with  lawyers : 
but,  to  feed  this  receptacle,  and  keep  it  con- 
stantly filled,  after  tiie  requisite  allowance 
for  rotations,  and  radiations,  and  challenges, 
the  quantity  of  learning  (not  to  speak  of 
probity)  with  which  he  proposed  to  enridi 
the  territory  of  the  republic,  and  by  what 
means  the  learning  itself  was  to  find  the 
necessary  pabubtm,  must  be  left  for  imagina- 
tion to  conceive. 

Now  then,  my  Lord,  supposing  that,  by 
the  evidence  of  experience,  or,  in  a  word, 
by  evidence  of  all  sorts  put  together,  single- 
seated  judicature  were  proved  to  stand  no 
higher  than  upon  a  par  with  many-seated 
judicature,  would  not  its  title  to  preference 
be  complete ?  **  line  faut pa»  muUipUer  les 
Urea  eatu  necesnti,**  says  a  good  French  pro- 
verb :  Is  not  this,  my  Lord,  among  the  cases 
that  &I1  within  it? 

If,  in  such  a  multitude  of  shops,  there 
should  chance  to  be  here  and  there  one  that 
should  find  itself  without  customers,  even  in  | 


this  case  there  would  be  no  harm  done.  The 
judge  whose  learned  leisure  remained  thus 
undisturbed,  would  be  virtually  in  the  condi- 
tion of  one  to  whom  his  salary  is  continued 
in  the  character  of  a  pension  of  retreat : — and 
to  form  an  anomaly,  not  altogether  devoid  of 
curiosity,  in  the  natural  history  of  pensions, 
here  would  be  so  many  of  these  articles  of 
expenditure,  the  propriety  of  which  would 
find  itself  attested  by  universal  suffrage. 

Another  thing: — Two  additional  many- 
seated  courts  require  each  a  president :  and 
the  Scotch  as  well  as  English  of  prendent  is, 
if  my  dictionary  inform  me  right,  additional 
salary.  Thb  additional  salary,  your  Lord- 
ship, in  your  quality  of  presiding  guardian 
of  the  public  purse,  would  find  a  delight  in 
saving :  besides  the  correspondent  burthen  of 
patronage,  which,  by  right  honourable  persons 
m  your  Lordship's  high  and  highly  respon- 
siUe  station,  has  always  been  felt  to  gravitate 
with  so  severe  a  pressure.  But  a  single  judge 
would  no  more  admit  a  president,  than,  after 
a  critical  examination,  the  largest  elephant  in 
the  world  was  found  to  admit  of  either  a 
superior,  or  a  rival,  in  himself. 

I  dwell  on  this  topic  the  more  distinctly, 
because  in  the  succedaneous  or  supplemental 
plan,  which  I  propose  to  myself  the  honour 
of  submitting  to  your  Lordship  among  my 
Fadenda,  additional  salaries  are  so  unhappily 
and  inevitably  abundant :  I  mean  for  the  ex- 
isting local  judges,  to  draw  them  off  from  the 
service  of  tiie  technical  Mammon,  and  pur- 
chase the  whole  of  their  time,  for  the  service 
and  benefit  of  justice:  provincial  judges, 
obscure  but  useful  drudges — 28  (if  I  do  not 
miscount)  in  number — who,  from  so  high  an 
observatory  as  your  Lordship's,  being  too  far 
distant  to  be  viewed  without  a  telescope, 
such  as  your  Lordship's  learned  assistant  has 
not  presented  you  with,  found  no  one  to 
endeavour  to  bring  them  under  your  Lord- 
ship's notice,  but  a  drudge  still  obscurer  than 
themselves. 

But  to  return  fit>m  this  digression.  If 
England  be  so  fit  a  model  for  Scotland,  in 
respect  of  multiplication  of  juries,  why  not 
in  respect  of  reduction  of  judges,  and  reduc- 
tion, or  rather  avoidance  of  increase,  of  sa- 
laries? 

The  argument  might  be  pushed  further,  by 
observing,  that  in  the  many-seated  courts, 
almost  the  whole  of  the  efficient  and  honest 
part  of  the  business —  I  mean  the  conduct  of 
the  trial — is  performed  by  single  judges ; — 
that,  of  the  business  done  in  full  court,  by 
fitf  the  greater  part  is  made  butiness,  business 
that,  had  the  ends  of  justice  been  the  ends 
of  judicature,  would  never  have  come  to  be 
done :  and  that,  out  of  every  three  of  the  four 
judges,  the  best  that  can  at  any  time  be  said, 
and  more  than  can  at  all  times  be  said,  is-». 
that  they  do  no  harm. 
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Take  a  man  of  commanding  eloquence  and 
character  (such,  for  instance,  as  Lord  Man9' 
field  was) ;  give  him  conceits  (such  as  Lord 
Mansfield  was  said  to  have  had)  of  putting 
himself  in  the  place  of  King,  Lords,  and 
Commons,  and  then  see  whether  there  may 
not  be  a  convenience  to  such  a  chief,  in  having 
for  his  supporters  a  train  of  ever-obsequious 
puisne  judges.  Then  comes  Sir  James  Bur- 
row's triumphant  unanimity, — an  unanimity 
not  so  flagitious  indeed,  but  in  other  respects 
not  much  dissimilar,  to  the  unanimity  so  regit- 
larly,  and  with  so  little  expense,  in  addi- 
tion to  that  of  perjury,  produced  by  torture, 
among  juries. 

To  speak  plainly,  my  Lord,  I  really  see 
\>ut  two  reasons,  if  reasons  they  are  to  be 
called,  for  the  putting  of  so  many  judges  in 
each  chamber : — one  is,  that  there  is  a  stock 
of  learned  materials  that  somehow  or  other 
must  be  disposed  of :  the  other  is,  that  here 
are  so  many  situations,  which  may  be  con- 
tinued without  complaint,  because  they  exist 
already,  and  which  it  would  be  so  delightful 
for  a  multitude  of  learned  persons  to  look  up 
to,  and  for  some  one  learned  person  to  have, 
as  at  present,  the  disposal  of. 

As  to  the  first  reason,  I  feel  what  is  due 
t<o  public  decorum,  combined  with  individual 
sensibilities.  But,  amidst  such  a  number  of 
persons  at  such  a  time  of  life,  if  there  are  not 
already,  in  the  nature  of  things  there  cannot 
but  soon  be  several,  to  whom  repose  would 
be  more  acceptable  than  labour,  especially 
labour  so  unremitted  as  theirs  is  universally 
described  to  be:  and,  without  insisting  on 
their  being  kiUed  off,  at  any  rate  the  supernu- 
meraries may  be  suffered  to  tUe  off. 

As  to  the  other  reason,  unfortunately  it  is 
not  the  less  persuasive,  for  being  incapable  of 
being  avowed :  and  to  this,  I  must  confess,  I 
have  no  better  reply  to  make,  than  what  is 
contained  in  that  project  of  my  own,  for 
improving  the  condition,  and  increasing  the 
dignity  and  utility,  of  the  provincial  Sheriffs 
Courts. 

If  what  has  been  said  in  behalf  of  indivi- 
dual  responsibility  and  single-seated  judica- 
ture, should  not  yet  be  found  conclusive, 
materials  are  not  wanting  for  ulterior  and  di- 
versified appeals  to  experience ;  none  of  them 
without  a  precedent  already  in  existence — all 
of  them  w^ithout  addition  to  expense. 

1 .  In  one  court,  five  learned  lords,  as  in 
the  existing  court  of  Exchequer — the  court 
which,  in  respect  of  the  number  of  the  seats, 
seems  to  have  been  taken  as  the  model  for 
the  three  proposed  chambers. 

2.  In  another  court,  /bicr  learned  lords,  as 
in  each  of  the  three  common-law  courts  in 
Westminster  Hall. 

3.  In  another  court  —  or,  in  one  of  the 
above,  instead  of  the  number  above  proposed, 
two  learned  lords,  neither  more  nor  less,  as  in 


the  Welsh  courts,  each  of  them  serving,  upoir 
occasion,  to  prevent  the  other  from  doing 
anything :  a  result  that  has  now  and  then 
manifested  itself  in  the  other  courts  having 
seats,  as  above,  in  even  numbers. 

4.  Moreover,  if  number  three  were  r^;arded 
as  possessing  any  properties  peculiar  to  itself 
— number  three,  tiiough  unsanctioned  by  any 
particular  precedent  that  I  know  of  (unless 
the  three  seats  occasionally  substituted,  in 
the  character  of  a  temporary  makeshift,  to 
the  higher  single  seat  in  the  court  of  Chan- 
cery, be  considered  in  that  light)  might  find 
its  exemplification  along  with  any  two  of  the 
numbers  already  mentioned. 

In  each  case,  there  would  still  be  learned 
materials  enough  left  for  courts  more  than 
one,  with  single  seats  in  them:  and  foras- 
much as  a  course  of  experimental  judicature 
is  intended  to  be  delivered,  it  were  a  pity 
that,  if  the  joint  evidence  of  theory  and  ex- 
perience in  fikvour  of  single-seated  judicature 
be  not  accepted  as  conclusive,  the  experiment 
should  not  be  diversified  under  as  many  forma 
as  it  is  susceptible  of. 

Thinking  three  degrees  of  jurisdiction^ 
whereof  two  of  appeal,  niunerous  enough ; — 
sheriff's  courts  and  others  in  the  provincial 
towns,  metropolitan  courts  in  Edinburgh,, 
with  concurrent  jurisdiction  as  proposed,  and 
House  of  Lords  in  the  imperial  metropolis 
(one  more  than  in  ordinary  cases  we  have  in 
England)  quite  sufficient ; — the  existing  In- 
ner House,  therefore,  at  the  best  a  superfluity  ; 
which,  in  degrees  of  jurisdiction,  eadi  swarm- 
ing with  delays,  vexations,  and  expenses,  ia 
as  much  as  to  say  a  nuisance  —  your  Lordship 
sees  already  what  my  conceptions  cannot  but 
be,  of  the  proposed  5th  degree  of  jurisdiction 
—  the  chamber  of  review. 

But  of  this  in  its  place :  after  which,  and 
after  I  have  hiunbly  represented  to  your  Lord- 
ship what  representations  are,  I  propose  to 
myself  (I  believe  it  will  be  in  the  Omissa)  to 
submit  to  your  Lordship  by  how  many  points 
the  existing  Inner  House  always  has  been» 
and,  in  whatever  number  of  chambers  it  were 
to  come  to  be  divided,  still  would  be  worse 
than  useless. 

Meantime,  at  the  bare  idea  of  such  a  dis- 
solution, I  see  their  whole  Lordships  up  in 
arms.  Actually  existing  Inner  House,  three 
projected  Inner  Houses  —  all  vanished !  No 
bouses  left  but  Out-houses  1  —  each  learned 
lord  reduced  to  the  condition  of  a  mere  Lord 
Ordinary  I  the  Lord  President  left  with  no- 
body to  preside  over  but  himself  1  the  two 
bonuses,  the  use  and  function  of  whidi  was, 
to  produce,  on  the  part  of  the  two  leaders 
among  their  learned  lordships,  a  conviction 
of  the  utility  of  the  plan,  an  utility  so  tran- 
scendent as  to  outweigh  even  the  mischief  of 
innovation  —  these  two  all-composing 
dynes  both  gone  I 
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So  redundant  iBthe  population  of  thelnner 
House  found  to  be,  when  once  any  principle 
of  reason  or  experience  comes  to  be  applied 
to  it — so  large  the  proportion  of  the  mass 
that  runs  into  Korue,  when  once  put  into  this 
test — so  raging  the  disease,  so  urgent  the 
pressure,  that  even  Mr.  Malthus,  with  his  in- 
Hezibility,  and  his  bitter  remedy,  might  find 
himself  at  a  loss  to  cope  with  it.  Submitting 
nine,  I  submit  it  rather  for  illustration,  than 
for  any  serious  hope  of  seeing  it  carried  into 
practice.  To  give  reception  to  it,  the  interest 
of  suitors  would  be  to  be  preferred  to  the 
amour propre  of  so  many  judges:  the  whole 
interest  of  1,500,000  unlearned,  to  that  deli- 
cate  and  tender  part  of  the  interest  of  fifteen 
pre-eminently  learned  persons :  the  ends  of 
justice  to  the  ends  of  judicature:  —  and,  in 
Scotland  in  particular,  not  to  speak  of  other 
ix)untries,  was  ever  any  such  preference,  to 
any  extent  worth  speaking  of,  so  completely 
without  a  precedent  ? 

As  to  the  persuading  a  learned  lord  .to  sit 
in  a  court  in  which  be  would  be  sole  judge, 
instead  of  sitting  in  a  court  of  no  wider  nor 
higher  an  extent  of  jurisdiction,  in  which  he 
would  be  but  one  out  of  five,  it  is  not  there, 
if  that  were  all,  that  I  should  be  apprehensive 
■of  much  difficulty. 

The  misfortune  is,  that  of  the  jurisdiction 
«t  present  exercised  by  the  Court  of  Session, 
a  great  part,  and,  if  1  apprehend  it  right,  by 
for  the  greatest,  is  jurisdiction  in  the  Jirst  m- 
stance;  so  small  being  the  proportion  of  the 
number  of  causes  that  receive  a  decision  from 
the  Lords  Ordinary :  and  the  busmess  of  the 
Bill.Chamber,  it  is  to  be  hoped,  not  being 
-sufficient,  when  added,  to  place  the  majority 
xm  that  side. 

At  present,  the  population  of  this  upper 
•story  of  the  College  of  Justice,  with  the  ex- 
ception of  the  Loi^  President,  standing,  the 
whole  of  it,  upon  one  level,  here  would  be  a 
necessity  for  disturbing  the  equilibrium,  and 
fixing  it  on  two  difi!erent  levels,  dividing  it 
between  an  upper  and  an  under  school:  and 
here  it  is  not,  as  in  the  case  of  the  two 
"additional  proposed  chambers,  in  which  two 
learned  persons  are  to  gain,  each  a  remove, 
ihenfeliowt  remaining  as  they  were ;  but  a 
-sort  of  turning  down  or  degradation  would  be 
to  be  effected,  of  those  who  at  present  do 
tipper  as  well  as  under-school  exercise,  some 
being  abased,  and  confined  to  under-school 
exercise  alone,  seeing  their  fellows  at  the 
same  time  exalted,  and  set  for  ever  above 
'such  inferior  exercise. 

Here,  then,  would  be  the  rub.  In  some 
"schools,  where  a  pill  of  the  bitter  kind  has 
been  to  be  swallowed,  lots  have  been  cast  to 
know  to  what  part  out  of  the  whole  number 
it  shall  be  administered.  But  that  has  been 
propter  delictum ;  which  takes  it  out  of  the 
iwescnt-xase,  and  unfits  it  for  a  precedent 


In  our  spiritual  courts,  the  same  learned 
person  is  found,  I  have  heard  it  remarked,  to 
act  alternately  the  part  of  judge  and  advocate, 
coming  upon  the  theatre  of  justice  sometimes 
in  the  one  character,  sometimes  in  the  other, 
with  the  most  amiable  condescension,  and 
with  that  facility  and  promptitude  which  is 
acquired  by  practice.  But  that,  on  that  or 
any  other  theatre  of  justice,  any  such  cus- 
tom has  ever  prevailed,  as  that  of  a  judge  a<f , 
(jfuem  descending  and  coming  on  in  the  charac- 
ter of  a  judge  ^  quo,  is  more  than  1  recollect 
an  instance  of:  especially  where  the  descent 
has  not  been  occasional,  alternating  with  re- 
ascent,  but  permanent  and  definitive. 

The  misfortune  is — it  is  impossible  to 
disguise  it  —  that,  not  only  on  the  exist- 
ing plan,  but  on  my  plan,  jurisdiction  in  the 
first  instance  is  sheriff-depute* e  [substitute's] 
work;  and,  while  any  one  of  their  lordships 
had  appellate-jurisdiction  work  to  do,  and 
that  alone,  to  expect  that  any  other  of  their 
equally  learned  lordships  should  set  his  hand 
to  sherifi-depute's  [substitute's]  work,  would 
be  an  expectation  about  as  extravagant,  as 
that  the  housekeeper  of  any  of  their  lordships 
should  set  her  hand  to  kitchen-maid's  work, 
and  undertake  to  wash  the  dishes. 

In  the  military  department,  indeed,  how 
often  have  we  not  seen,  in  histories  at  least, 
one  general  serving  as  volunteer  under  an- 
other, a  senior  even  under  a  junior  ?  But  how 
different  —  how  opposite,  or  rather  disparate, 
in  every  point — are  the  two  lines  of  service! 
In  the  one,  a  man  hazarding  his  own  life,  to 
save  life  and  everything  to  his  fellow-sub- 
jects :  in  the  other,  sitting  upon  a  cushion  to 
dispose  of  theirs ;  not  forgetting  to  secure  a 
few  pickings  out  of  their  fortunes  to  his  own 
use.  Honour  the  endowment  of  the  soldier, 
learning  that  of  the  man  of  law.  Are  south 
and  north  more  opposite  than  honour  and 
law-learning  —  law-leaming,  with  falsehood 
for  the  basis  of  it  ? 

This,  then,  being  hopeless — and  whatever 
else  may  savour  of  self-denial,  or  sacrifice 
of  personal  profit  or  vulgar  pride,  to  public 
good,  or  to  more  refined  and  sublimated  pride, 
from  members  of  a  body  so  placed,  and  so 
habituated,  aUke  hopeless —  (your  Lordship 
will  comprehend  without  difficulty  with  how 
much  greater  satisfaction  I  should  see  any 
such  conception  confut«d  than  confirmed)  — 
it  remains,  that,  for  doing  sheriff's  work,  we 
should  be  reduced  to  men  as  yet  unlorded, 
to  men  upon  no  higher  a  level  than  that  of 
sheriffs-depute  [substitute.] 

Yet  a  time  there  was  —  and  that  at  no 
great  distance  —  at  which  a  Curtius  of  this 
stamp  might  not  improbably  have  been  to  be 
found.  There  lived  an  honest  man  once,  even 
among  their  learned  lordships,  whom  they 
called  Swinton  —  Lord  Swinton  — the  same 
whom,  on  a  pilgrimage  made  by  him  to  En^- 
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land  —  like  that  of  Herodotus  to  Egypt,  or 
the  fiibled  one  of  Anacharsis  to  Greece — to 
England,  as  to  the  seat  of  more  antique  and 
mysterious  learning,  Judge  Buller,  perceiving 
in  the  man  a  sort  of  an  excrescence  like  your 
love  of  justice,  and  looking  upon  him  for  it  as 
an  oddity,  a  species  of  Howard,  like  a  man 
with  two  thumbs,  or  a  calf  with  five  legs, 
took  upon  himself  to  quiu :  telling  of  him 
a  good  story,  which  I  choose  rather  to  leave 
for  a  BuUeriana,  or  Kin^s-Benchiana^  than 
to  entertain  your  Lordship  with  it. 

In  this  man,  judging  of  him  from  his  pam- 
phlet, which  perhaps  your  Lordship  may  have 
seen,  and  which  is  aJl  I  have  to  judge  him 
from,  except  the  smaU-4ebt  act,  for  wMch,  if 
it  be  his,  as  it  is  said  to  be,  thousands  and 
tens  of  thousands,  bom  and  unborn,  are  bound 
to  bless  his  name — in  this  man  I  should  have 
expected  to  find  a  sort  of  Scrub,  a  judge-<^> 
all- work,  ready  to  serve  justice  in  any  capa- 
city in  which  he  could  be  made  useful  to  her ; 
and  (like  another  honest  man  far  beneath 
him,  whom,  for  different  odd  jobs,  I  may,  in 
the  course  of  these  letters,  have  occasion  to 
present  to  your  Lordship's  notice)  without 
scratching  his  head  for  something  to  drink, 
or  calling  for  increase  of  wages. 

Not  but  that — could  the  plan  of  so  unqua- 
lified a  reformer,  as  he  who  thus  presumes  to 
obtrude  himself  upon  your  Lordship's  notice, 
present  any  title  to  acceptance — work,  and 
that  of  a  kmd  not  to  be  disdained  by  any  hand, 
would  be  to  be  found,  for  one  at  least  of  these 
indubitably  learned,  and  supposed  superfluous 
distributors  of  justice :  work,  in  its  nature 
somewhat  different  from  their  present  occu- 
pation, but  in  dignity  not  inferior,  and  with 
an  appropriate  title.  I  mean  that  of  inspee- 
tor-gen^al —  say,  hrd  inspector — of  Scotch 
iaw :  but  of  him  and  his  functions,  in  my 
short  list  of  facienda. 

Moreover,  if  another  of  them  would  con- 
descend to  take  English,  and  another  again 
Irish  judicative  under  his  care,  they  would 
neither  of  them,  I  would  venture  to  say,  find 
in  either  field  any  want  of  matter  meet  for 
observation. 

1  have  already  ventured  to  confess  to  your 
Lordship,  that,  under  the  existing  fee-gather- 
ing  sjrstem,  my  expectations  from  the  benefit 
of  competition,  so  far  as  concerns  one  branch 
of  that  benefit,  are  &r  from  sanguine.  But, 
my  Lord,  since  upon  my  plan  we  have  so  many 
pre-eminently  learned  persons,  each  of  himself 
a  court,  and  in  the  habit  of  being  one,  upon 
our  hands,  I  will  venture  so  mudb  further  as 
to  submit  to  your  Lordship  one  experiment, 
which,  although  there  could  be  no  sort  of  com- 
petition in  it,  would  be  but  the  more  instruc- 
tive. And,  in  proposing  the  experiment^  so 
bold  am  I  for  this  once,  that  without  any  sort 
of  pretension  to  the  gift  of  prophecy,  I  wfll 
moreover  venture  to  predict  the  result. 


Let  any  number  of  courts  be  set  to  pro- 
ceed in  the  vray  of  natural  procedure.  Lei 
any  other  number  (for  shortness,  let  us  speak 
as  if  in  each  case  were  were  but  one)  be  left 
to  proceed  in  the  way  of  technical  procedure, 
according  to  the  existing  practice. 

Such  being  the  experiment,  now  as  to  the 
result.  The  result  will  be,  my  Lord,  a  se- 
paration of  plaintiffs  into  two  groupes — 

Bond  fide  plaintiffs  —  every  one  of  them, 
without  exception,  vrill  go  to  the  court  ofna^ 
tural  procedure. 

Maid  fide  plaintiffs  —  every  one  of  them, 
without  exception,  will  go  to  the  court  «^ 
technical  procedure. 

Every  one  of  them  —  that  is,  if  there  be 
any : — i^  with  his  motives  upon  his  forehead, 
any  lawyer  *>  advocate,  writer  to  the  signet, 
agent  —  whatever  be  his  nature,  or  his  name 
—  should  be  to  be  found,  hardy  enough  to 
lend  himself  to  a  procedure,  of  which,  where 
there  is  any  other  to  be  had,  the  oppresskm 
of  the  defendant  will  be  the  sole  object,  as 
well  as  manifest  result. 

To  the  court  of  natural  procedure  will  be- 
take himself  every  man  who,  wishing  to  have 
his  due  with  as  little  delay,  vexation,  and  ex- 
pense  as  possible,  is  content,  for  the  benefit 
of  seeing  the  obligation  of  veracity  imposed 
upon  his  adversary,  to  fiice  him  before  the 
judge,  and  take  that  same  obligation  i^km 
himself. 

To  the  court  of  technical  procedure  will 
betake  himself  every  man  who,  having  a  de- 
mand for  the  power  of  imposing  upon  his 
adversary  a  quantity  of  expense  and  vexation, 
and  wanting  delay  as  an  instrument  for  letting 
in  and  laying  on  the  vexation  and  expense-— 
whether  it  be  for  the  simple  purpose  of  in- 
flicting torment,  or  for  the  purpose  of  com- 
pelling, by  the  terrors  of  such  torment,  or  the 
inability  of  enduring  it  longer,  a  surrender 
of  the  Naboth*s  vineyard,  by  which  his  ooo- 
cupiscence  has  been  provoked; — having  an 
efiectual  demand,  I  say,  for  this^M  nodndi, 
and  being  content  to  torment  himself  fi»  the 
advantage  of  applying  corresponding  torment 
to  his  adversary,  goes  of  course  to  the  only  q^ 
cma  justiciiB  where  ^110  nocendi  is  to  be  sold. 

As  to  the  court  of  natural  procedure,  and 
the  destiny  that  will  await  the  causes  intro- 
duced into  it,  I  can  venture  to  submit  an 
estimate,  not  unworthy  of  your  LcM-dship's 
notice. 

A  little  less  than  a  third,  or  some  other 
such  large  proportion  of  the  whole  number 
of  causes,  will  receive  their  decision  on  the 
first  day,  and  after  one  appearance  on  both 
sides: — a  little  less  than  another  thirds  00 
the  next  day,  the  defendant  having  made  de- 
hxlt  the  first ;  but  still  with  but  one  app€wr» 
amee  on  each  side,  or  with  but  one  appearance, 
and  that  on  the  plaintiff's  side : — a  little  less 
than  the  rerouning  third,  still  on  the  second 
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day;  thoogfa,  in  this  caie,  by  adjournment ; — 
end  thus  with  two  appearanceB  on  each  side. 

I  speak  from  a  twenty  years*  experience, 
acquired  in  a  etmrt  ofconMcience,  of  which  in 
another  place :  and  presently  your  Lordship 
shall  see — if  not  an  estimate,  an  expectation 
—  from  much  higher,  indeed  from  the  yery 
highest  authority,  and  still  more  iaYOurable. 

Other  suits  there  doubtless  are,  to  the  de- 
lay and  expense  of  which,  as  resulting  from 
some  assignable  cause  or  causes  of  compKco' 
Hon,  a  table  of  which  is  hereto  subjoined,  even 
under  natural  procedure,  no  such  limits  as  the 
above,  nor  even  any  determinate  limits,  can 
be  assigned.  But  these  would  most  assuredly 
not  amount  to  a  tenth  part  of  the  whole  num- 
ber of  civil  causes  of  all  sorts,  those  included 
which  cannot  now  come,  as  well  as  those 
which  can  and  do  come,  under  the  jurisdic- 
tion of  the  courtM  of  conscience,  or  say  of  the 
tmaU-deht  emtrts. 

Among  these  suits,  there  are  some  in  which 
the  use  of  writing,  in  the  first  instance,  will 
be  necessitated  by  the  circumstance  of  dis^ 
tanee.  But  that  tiie  exercise  of  the  Jus  men~ 
tiendi  is  not  necessarily  attached  to  that  of 
the  art  of  writing,  is  known  even  to  English 
equity.  For  all  these  extraordinary  cases  (for 
such  they  are,  in  comparison  of  the  bulk  of 
causes  that  would  come  for  justice,  if  it  were 
to  be  had,)  full  provision  is  accordingly  made 
in  the  plan,  the  outline  of  which  will  be  sub- 
mitted to  your  Lordship  in  the  Facitnth, 

But  here  another  difficulty  presents  itself. 
After  travelling,  and  so  much  at  their  ease, 
and  through  the  whole  course  of  the  learned 
part  of  their  lives,  in  the  road  that  leads  to 
the  ends  of  judicature,  their  Lordships  would 
be  apt  to  find  themselves  a  little  awkward,  it 
may  be  feared,  when  set  to  travel  in  so  new 
and  strange  a  road,  as  that  which  leads  by  the 
shortest  cut  to  the  ends  of  justice. 

My  Lord,  I  feel  the  force  of  the  difficulty ; 
but  nothing  but  absolute  necessity  shall  make 
me  regard  it  as  insuperable. 

Various  expedients  present  themselves : — 
There  are  schools  in  which  grown  gentlemen 
may  learn  to  dance :  there  are  schools  in  which 
grown  judges  might  learn  to  do  justice. 

Each  learned  lord  has  servants :  most  of 
their  learned  lordships  have  or  have  had  chil- 
dren :  to  whom,  in  case  of  any  little  trans- 
gressions or  disputes,  such  as  will  sometimes 
present  themselves  in  all  families — to  whom, 
at  any  rate  (I  speak  of  the  children,)  if  not 
to  the  servants,  he  will  have  been  desirous  to 
do,  and  will  accordingly  have  done,  justice. 

Each  learned  lord,  or  at  any  rate  almost 
every  learned  lord,  has  or  has  had  a  latfy, 
whose  learning,  let  us  hope,  if  she  has  any, 
bears  no  resemblance  to  his  own.  If  in  that 
domestic  tribunal  he  has  not  been  in  the  habit 
of  exercising  the  judicial  office  himself,  or 
even  if  he  has,  let  him  put  himself  under  her 
tuition  for  a  while :  behold  in  her  rules  and 


orders  a  set  of  acts  ofuderunt,  to  which  I  will 
not  do  any  such  injustice  as  not  to  suppose 
them  better  than  his  own,  and  read  in  her 
fair  hands  his  improved  book  of  practice. 

Should  that  course  of  schooling,  in  the  in- 
stance of  this  or  that  learned  tyro,  fail,  or  be 
found  insufficient,  let  him  follow  the  prece- 
dent, though  not  literally,  set  as  above  by  the 
good  Lord  Swinton.  Let  him  betake  himself 
—  not  to  h  jury-box,  as  Lord  Swinton  did — 
he  will  not  find  there  exactly  what  he  stands 
in  need  of — but  to  the  nearest  Scotch  small- 
debt  court :  —  or  if,  looking  upon  a  visit  to 
any  such  neighbouring  school,  as  a  sort  of 
remedy  for  his  leprosy,  too  near  akin  to  a  dip 
in  the  river  Jordan,  he  does  not,  anymore  than 
Lord  Swinton,  grudge  crossing  the  Tweed» 
let  him  repur  to  Birmingham,  and  put  him- 
self under  the  tuition  of  Mr.  Hutton,  whose 
amusing'  as  well  as  instructive  account  of  the 
proceedings  of  the  court  of  conscience  there, 
as  carried  on  under  his  presidence,  is  lying 
on  the  table  before  me ;  and  who,  if  applied 
to  by  any  man  in  that  elevated  station,  will, 
I  am  certain,  not  refuse  that  information, 
which  in  my  obscure  and  humble  station  he 
has  granted  to  me. 

But,  not  to  impose  on  every  one  of  their 
learned  lordships  the  necessity  of  any  of  these 
wild  pilgrimages,  there  exists  (if  on  a  hasty- 
glance  I  comprehend  this  part  of  the  carte 
du  pays  right) — there  exists  in  that  spacious 
mansion  cdled  the  Outer  House,  including  in 
itself  so  many  mansions,  one  in  which  there 
sits  a  learned  lord,  called  the  Lord  Ordinary 
on  Oaths  and  Witnesses,  On  him  is  imposed, 
I  see,  on  particular  occarions,  the  degrading 
fimction  of  sitting  to  receive,  in  their  own  pro- 
per, or  rather  improper  persons,  the  canaille 
of  suitors.*  There  he  finds  himself  now  and 
then  obliged — for  I  believe  he  finds  it  im- 
possible to  escape  from  them  altogether- —  to 
hear  them  and  examine  them,  and  thus  to  get 
from  them  the  truth,  in  its  native  crude  and 
impure  state,  without  having  it  refined,  and 
double- refined,  and  treble -refined,  by  being 
percohited  through  the  lips  and  pens  of  com- 
missioners and  commissioners'  clerks,  and 
agents,  and  writers  to  the  signet,  and  advo- 
cates, and  Court -of -Session  clerks  of  so 
many  sorts  and  sizes.  In  this  ergasterium,  if 
I  understand  the  matter  right,  it  fJEills  to  the 
lot  of  each  of  their  lordships  (the  president 
excepted)  in  his  turn  to  drudge.  If,  then, 
after  drawing  the  truth,  or  whatever  is  given 
for  truth,  in  this  crude  state,  and  firom  what- 
ever sources  it  is  to  be  had  from,  and  that  at 
the  very  outset  of  the  cause,  and  from  both 
parties  at  once,  and  without  a  syllable  pre- 
viously written  by  professional  lawyers  of 
either  side,  or  at  any  other  time,  unless  it  be 
worth  while,  as  the  parties  and  witnesses,  if 

•  Bell's  Forms  of  Deeds,  1st  Ed. ;  Ed.  1797. 
1804;  vi  107. 
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•ny,  speak,  to  set  down  what  they  say, — if, 
with  these  little  variations,  he  can  prevail 
upon  himself  to  decide  upon  the  evidence  at 
once,  instead  of  setting  it,  or  something  that 
passes  fin-  it,  to  be  committed  to  writing,  to 
be  decided  upon  by  some  other  judge,  who  has 
heard  nobody,  seen  nobody,  and  knows  no- 
thing about  the  matter,  he  will  have  judged, 
under  the  system  of  natural  procedure^  whe- 
ther he  knows  it  or  not,  as  truly  and  scien- 
tifically as  it  ever  happened  to  Monsteur 
Jordan  to  talk  prose. 

Can  the  utility  or  the  practicability  of  the 
natuFsl  system  admit  of  doubt?  Let  us  caU 
authority  then  to  solve  it,  my  Lord,  and  let  us 
look  up  at  once  to  the  highest  in  this  line : — 

Even  Mr.  Hutchinson* —  I  should  have  said 
his  right  honourable  corrector  of  the  press  — 
(p.  xiv.)  —  the  Lord  President — speaking 
{p.  116)  of  the  Scotch  small -debt  courts 
(courts  of  natural  procedure,)  admits,  that 
the  mode  of  procedure  there  pursued,  parties 
present,  no  mendacity-licence^  is  "  most  ex- 
cellent'' (pp.  116, 120, 123, 125;)  meaning 
for  a  debt  of  £5 :  —  of  course  for  a  debt  of 
£50,  if  incurred  at  ten  different  times.  The 
same  learned  gentlemen  are  indeed  equally 
dear,  tiiat  the  sdf-same  mode  of  procedure, 
or  at  any  rate  that  the  self -same  courts,  are 
stark  naught  for  a  debt  of  £5:  Is.  — «  It  is 
plain,"  say  they,  p.  129,  **  that  in  this  country 
the  sum  could  not  at  present,  with  propriety, 
be  raised  above  £5  sterling.*'!  Add  a  shilling 
to  the  £5,  thereupon  comes  the  necessity  of  a 
determination  on  the  part  of  the  judge  never 
to  set  eyes  on  the  parties,  coupled  with  a  de- 
termination to  read  or  pretend  to  have  read 
lawyers'  scribble,  heaped  together  in  volumes, 
printed  with  the  benefit  of  the  mendadty- 
licence.  As  to  the  distinction  itself,  nothing 
tan  be  clearer:  but  as  to  any  ground  for  it, 
relation  being  had  to  the  ends  of  justice, 
nothing  of  this  sort  is  attempted  to  be  given, 
nor  ever  will,  the  task  being  upon  the  fiice  of 
it  an  impossible  one. 

In  vain  would  it  be  to  say,  when  you  get 
«bove  £5,  learning  is  necessary,  and  learning 
is  not  to  be  found  among  non-lawyers,  the 
noblemen  and  gentlemen,  who  sit  and  act  as 
justieeB  of  peace  in  these  small-debt  courts. 
This  bemg  admitted  —  (not  that  the  con- 
nexion between  height  of  value  and  demand 
for  learning  has  place  in  so  many  as  a  fifth 
part  even  of  the  causes  above  that  value)  — 
this  however  being  admitted,  still  the  ground 
would  be  never  the  stronger :  draw  the  boun- 
dary line  where  you  will,  still  it  would  remain 
to  be  proved,  that  while  truth  is  sufficient  to 

*  Hfctchinson's  Justice  of  Peace,  1  Ed. ;  Ed. 
ISOfi. 

j-  By  10  Oea  IV.  c.  ft5  (repealed  by  1  Vic- 
toria, c.  41,  which  consolidated  the  law  on  the 
subject,)  jurisdiction  was  given  to  sheriffs  to  de- 
ride summarily  in  debts  not  fTtcccding  £8: 6 : 8, 
Cvis.  £100  Scots.)— JEdL 


justice  below  the  line,  mendacity  is  neeea- 
sary  above  it.  The  mode  of  inquuy  punued 
in  the  system  of  procedure,  is  one  thing;  the 
description  of  the  hands,  by  or  under  whidi 
the  inquiry  is  conducted,  and  justice  or  some- 
thing that  is  called  justice  is  administered 
under  that  system,  is  another.  Whatsoever 
repugnancy  learned  minds  may  feel  at  the  idea 
of  pursuing,  with  truth  befin-e  them,  the  only 
course  leading  to  the  discovery  of  it,  the  bar 
is  of  their  own  making:  learned  feet,  could 
they  be  prevailed  on,  are  no  less  capable  of 
pursuing  that  track  than  unlearned  ones. 

So  in  regard  to  space  and  time.  In  the  one 
case,  there  is  a  straight  road  of  a  mile  long, 
and  without  a  turnpike  in  it :  in  the  other 
case,  you  may  go  to,  or  at  least  towards, 
the  same  place  by  a  road  of  a  hundred  miles 
in  length — full,  accordingly,  of  turnings  and 
windings— fidl,  moreover,  of  quicksands  and 
pit-fidls,  and  equally  full  of  tumpikea.  In 
conducting  the  traveller,  nothing  obliges  the 
conductors  to  avoid  the  straight  road,  and 
drag  him  along  the  crooked  one :  nor  would 
they  ever  have  given  themselves  any  such 
trouble,  had  it  not  been  fi>r  the  turnpikes* 
the  tolls  of  which  are  so  regularly  settled, 
and  the  tills.in  such  good  keeping: — learned 
feet,  could  they  be  prevailed  on,  are  no  lem 
capable  of  treading  the  short  road  than  un- 
learned ones. 

As  to  our  learned  author,  so  long  as  the 
travellers  are  "  low  people"  and  unable  to 
pay  turnpikes,  he  is  content  that  they  shall 
be  let  into  the  one-mile  road,  where  there 
are  no  turnpikes.  But,  as  everything  that 
begins  must  begin  somewhere,  his  calc^tion 
is — that  where  the  value  of  the  article  to  be 
travelled  in  quest  of,  begins  to  rise  above  £5, 
there  begins  the  influx  of  your  respectable 
sort  of  people,  who  are  able  to  pay  the  turn- 
pikes. Then  accordingly  comes  the  time  for 
shutting  up  the  bowling-green  one-mile  road, 
which  U  without  turnpikes,  and  opening  the 
bone-setting  or  bone-breaking  hundred-mUe 
road,  crowded  all  the  way  with  turnpikes. 

*'  It  is  not,"  says  he,  p.  137,  *'  without  eome 
very  good  reaeon  assigned,  that  the  court  is  to 
be  delayed  from  one  day  to  another,  but  each 
day's  roll  ought  to  be  determined,  if  possible, 
at  one  sederunt :  as  the  loss  of  time,  besidea 
the  injury  to  the  community,  is  a  very  se- 
rious evil  to  persons  in  the  lower  ranks  of  life, 
for  whose  ben^t  this  act  was  principal^  tit- 
tended,** 

Every  day,  every  mile,  beyond  the  first, 
is  grudged  (your  Lordship  sees)  by  the  huma- 
nity and  justice  of  these  learned  gentlemen, 
where  the  persons  detained  are  low  people, 
out  of  whom  nothing,  or  at  least  nothing 
worth  stooping  for,  is  to  be  got,  and  the  per- 
sons c^efaiain^,  are  unlearned  people,  6y  whom 
nothing  is  ever  got,  and  for  whom  nothing  ia 
intended.  But  no  sooner  do  your  respectMle 
people  come  up  —  bang  goes  the  gate  of  tjie 
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t>ne-inile  road  in  tbeir  faces,  and  they  find 
themselyes  thrust  into  the  hundred-mile  road 
Ywith  more  propriety  I  might  have  called  it 
The  500,  or  1000  mile  rood,)  while  humanity 
and  justice  are  as  fiist  asleep  as  ever  London 
Tvatchman  was  at  his  stand.  In  the  one 
case,  not  a  single  day's  delay  will  learned 
gentlemen  endure  to  hear  of,  **  without  some 
very  good  reason  assigned:" — in  the  other 
case,  days  of  delay  by  hundreds,  not  to  say 
hy  thousands,  insisted  for,  and  not  an  attempt 
to  assign  so  much  as  the  shadow  of  a  reason. 
—  But  nemo  dat  quod  non  habet. 

Thus  it  is,  that,  till  that  explanation  shall 
come,  of  which  your  Lordship  will  judge  whe- 
ther it  can  ever  come,  your  Lordship  has  not 
only  reasoning,  which  (being  my  reasoning, 
and  without  any  intrinsic  authority  for  its 
support,)  is  worth  so  little,  but  authority, 
which  (including,  as  it  does,  the  authority  of 
the  right  honourable  president,)  is  beyond  all 
price,  for  being  persuaded,  that  the  natural 
system  of  procedure  is  '*  most  excellent,"  and 
even  for  causes  of  all  sorts  and  sizes :  at  any 
rate,  if  administered  with  the  benefit  of  that 
learning,  which,  if  properly  t;ommissioned, 
nothing  but  its  own  diffidence,  (shall  1  say  ?) 
at  any  rate  its  own  reluctance,  \an  prevent 
from  administering  justice  in  this  **  most  ex- 
cellent" mode,  in  which  unlearned  gentlemen 
administer  it  without  difficulty,  and  so  much 
to  the  satisfaction  of  their  learned  superor^ 
dinates. 

Their  satisfiiction  — yes,  my  Lord,  and  their 
delight.  For  it  would  do  your  Lordship  good 
to  turn  to  Mr.  Hutchinson's  book,  and  see 
with  what  energy  these  learned  persons,  over 
and  over  again,  plead  the  cause  of  Natural 
Procedure,  as  personified  in  these  small-debt 
courts,  always  supposing  that  at  the  exact 
sum  of  £5  she  makes  a  fiill  stop :  by  how 
rich  a  fund  of  virtue,  in  the  shape  of  candour, 
disinterestedness,  devotion  to  the  laws,  love 
of  justice,  and  I  know  not  how  many  other 
shapes,  all  that  eloquence  has  been  fed.  But, 
until  that  explanation  shall  come,  which  can 
never  come,  it  may  be  worth  your  Lordship's 
while  to  consider,  lest  the  force  of  such  high 
authority  should  act  in  a  wrong  direction, 
whether  necessity  was  not  the  material  of 
which  all  that  virtue  was  composed,  and 
whether  the  real  object  were  not  (seeing 
that  what  was  done  could  not  be  undone,)  to 
stop  the  unprofitable  system  from  going  fur- 
ther ;  and,  for  that  purpose,  upon  the  strength 
of  so  much  virtue,  to  obtain  credit  for  the  in- 
superability of  that  inestimable  bar,  of  which 
no  description  was  given,  because  it  was  not 
to  be  found. 

A  circumstance  which  does  not  tend  to 
weaken  this  suspicion,  is  the  care  tAken  to 
bolster  up  this  bar,  by  the  back  epigram,  made 
by  Montesquieu,  and  retailed  by  Blackstone, 
in  which  the  idea  of  incompatibility  as  be- 


tween justice  and  liberty  is  insinuated :  a  piece 
of  sophistry  which,  whether  in  design  or  no, 
may  be  set  down  as  being,  in  tendency,  one 
of  the  most  mischievous  that  wit  was  ever 
employed  in  varnishing ;  and  which,  before 
I  close  this  address,  I  feel  myself  strongly 
tempted  to  strip  of  its  varnish,  that  lawyers 
in  general,  and  especially  lawyers  to  whose 
authority  height  gives  weight,  may,  by  shame, 
and  fear  of  public  indignation,  find  themselves 
estopped  from  using  it. 

Four -and -twenty  thousand  six  hundred 
causes  in  little  more  than  eight  years,  making 
3,075  causes  in  a  year,  is  the  number  stated 
by  the  Mr.  Hutchinson  and  his  right  honour- 
able collaborator  (i.  144,)  as  determined  in 
one  alone  of  two  small-debt  courts  "  in  the 
Edinburgh  districts  alone  of  the  county  of 
Edinburgh,  exclusive  of  the  two  other  coun- 
try districts  : " —  population  82,500,  as  per 
returns  printed  by  the  House  of  Commons ; 
viz.  if  my  concepHon  of  the  districts  meant 
to  be  designated  by  him  be  right,  of  which  I 
can  form  no  assurance ;  but,  take  it  in  any 
way,  to  the  purpose  of  the  conclusion,  there 
will  be  little  difference : — 

Number  of  causes  of  the  same  description 
afforded  by  the  whole  population  of  Scot- 
land, setting  down  at  0  the  causes  deter- 
mined by  the  other  Edinburgh  small-debt 
court,  but  supposing  the  whole  population 
of  Scotland  equally  fertile  in  suits    59,540 

Numbers  of  **  new  causes  introduced 
per  week  into  the  Court  of  Ses- 
sion," (as  per  Edinburgh  Review, 
January  1807,  p.  469)  '*  about  150 
or  200,"  (say  then)       -        -       -       17& 

Making,per  year,  supposing  26  of  these 
weeks  in  a  year  (vacation  times  ex- 
cluded,) ....        4,550 

Now  then,  my  Lord,  if  the  mode  of  pro- 
cedure pronounced  **  most  excellent,"  by  that 
right  honourable  and  most  competent  judge, 
be  not  to  his  belief  most  excellent,  bow  can 
he  justify  himself  (ask  him,  my  Lord)  in  cer- 
tifying it  to  be  most  excellent  in  these  59,540 
cases?  But  if  it  be  so  excellent  ^always  saving 
and  reserving  to  him  tbe  benent  of  that  dis- 
tinction which  will  never  come,)  how  can  he 
justify  himself  in  opposing  the  ineffable  and 
unsurmountAble  bar  to  the  extension  of  this 
most  excellent  mode  to  the  4,550  causes  ? 

One  observation  more,  my  Lord,  to  save 
learned  gentlemen  the  trouble  of  seeking  sup- 
port in  a  straw,  which  would  break  in  their 
hands  as  soon  as  touched.  In  vain  would  it 
be  to  plead  in  bar  to  the  personal  appearance 
of  parties,  tbe  vexation  it  would  be  attended 
with. 

1.  The  vexation  which  you  grudge  not  to 
impose  on  59,540  persons,  shall  you  grudge 
the  imposing  it  on  4,550  ? 

2.  The  vexation  which  does  not  prepon* 


Digitized  by 


Google 


20 


LETTERS  ON  SCOTCH  BEFORM. 


[Li 


IL 


derate  against  the  advantage  in  so  many  other 
shapes  where  the  vahte  at  stake  is  no  wore 
than  £5,  shall  it  preponderate  where  the  value 
at  stake  is  10,  100,  1000-times  as  much? 

3.  The  vexation  which  you  never  grudge 
imposing  upon  a  man  where  the  cause  he  is  to 
attend  upon  is  one  in  which  he  has  no  con- 
cern (I  speak  of  ex<raii«otcs  witnesses,)  shall 
you  grudge  the  imposing  it  upon  him  where 
the  cause  is  his  own  t 

4.  Thus  the  matter  would  stand,  as  between 
OJM  man  in  the  character  of  a  party,  and  an- 
other man  in  the  character  of  a  witness.  But, 
my  Lord,  who  does  not  know,  that  frequently 
the  appearance  of  a  single  man  in  the  charac- 
ter of  aparfy,  will  save  the  appearance  of  any 
number  of  men  in  the  character  oiuntnestesf 

5.  The  vexation  attached,  under  natural  pro- 
cedure, to  the  personal  attendmce  of  a  party 
before  the  judge^  u  less  than  that  portion 
alone,  of  the  vexation  attached  to  technical 
procedure,  which  consists  in  the  attendance 
necessary  to  be  paid  to  kU  own  lawyers. 

6.  Vain  and  groundless  will  be  seen  to  be 
every  use  that  can  be  made  of  the  article  of 
vexation^  in  the  character  of  an  objection  to 
natural,  as  opposed  to  technical  procedure, 
when  it  is  considered,  that  of  the  vexation 
attached  to  litigation  in  general,  and  in  parti- 
cular of  the  portion  attached  to  attendance 
of  parties,  little  less  than  the  whole  was  fac- 
titiout — the  produce  of  the  industry  of  the 
predecessors  of  learned  judges,  made  by  them 
in  conjunction  with  one  set  of  their  partners, 
viz.  maid  fide  suitors ;  who,  ibr  the  part  borne 
by  them  in  it,  get  payment  —  plaintiffs,  as 
above  —  defendants,  also  as  above,  besides 
the  benefit  of  deUy :  — factitious  mischief, 
made  by  the  managing  partners  on  purpose, 
in  order  to  force  men,  as  they  did,  injured 
and  injurers  together,  into  the  hands  of  an- 
other division  of  the  partnership,  — the  hire- 
ling and  naturally  treacherous  assutants  aiul 
snfaatitutes  of  the  parties. 

The  effect  was  produced — partly  by  swal- 
lowing up  the  local  judicatures,  and  thus 
enhancing  the  vexation  and  expense  oi  jour- 
neys ;  — partly  by  encouraging  sham  excuses 
for  non-appearance,  called  essoigns,  and  multi- 
plying inddents  ad  infinitum,  and  so  enhancing 
the  vexation  and  expense  of  demurrage: — aU 
this  in  a  state  of  society  which  afforded  nei- 
ther roads,  nor  carriages,  nor  lodging-places, 
nor  safety  anywhere. 

In  my  first  letter,  in  hanging  up  the  two 
oompamon-sketches  of  natural  and  technical 
procedure,  I  had  occasion  to  state  this ;  — 
and  now,  to  prove  it,  I  call  the  right  hon- 
ourable the  Lord  President. 

But,  my  Lord,  his  evidence  (your  Lordship 
sees)  is  already  half  given :  —  a  single  dag, 
▼is.  a  few  minutes  in  that  day,  is  all  the  time 
he  says  (as  above)  that  a  cause  ought  to  last 
in  general,  and  setting  aside  the  extraordi- 


nary cases.  There  is  the  Aajf  that  has  been 
already  given :  the  other  half,  that  remaina 
to  be  given,  consists  in  an  estimate  of  tlie 
mon^fr  of  days,  minimum,  maximum,  and  tm^ 
dium,  which  the  same  individual  cause,  that 
ought  to  be,  and  commonly  b,  dispatched  in 
a  small  part  of  a  day,  by  unlearned  judges 
(parties  being  present  at  the  outset,)  would 
be  drawn  through,  in  the  hands  of  thoae 
learned  persons  over  whom  he  presides :  — 
be  drawn  through  —  I  mean,  in  the  several 
cases  of  its  visiting  the  Ist,  the  2d,  the  3d» 
and  the  4th,  of  those  degrees  ofjurisdicOon^ 
to  the  number  of  which,  as  not  being  yet 
sufficient,  it  is  now  proposed  to  add  a  jlJ^A. 

It  is  not  without  pain,  believe  me,  my  Lordy 
that  I  feel  myself  obliged  to  come  to  such 
close  quarters  with  my  learned  adversariea, 
if  such  they  are  to  be,  and  to  apply  a  scrutiny 
of  so  rough  a  texture  to  a  book  which  com- 
mands my  admiration  by  so  many  titles.  Bat, 
if  I  thus  treat  them  as  adversaries,  it  is  fior 
the  purpose  of  converting  them  into  allies: 
— and,  labouring  under  such  a  load  of  disad- 
vantage, contending  against  principalities  and 
against  powers,  having  a  great  battle  to  fight* 
and  but  one  pair  of  hands,  and  those  very 
weak,  to  fight  it  with,  prudence  will  not  suf- 
fer me  to  neglect  an  advantage  so  emineni 
and  so  rare. 

Nothing,  my  Lord,  do  I  impute  to  these 
two  learned  persons,  or  either  of  them,  that 
I  do  not  find  myself  equally  obliged  to  im- 
pute as  the  effect  of  the  original  sin  of  the 
whole  race,  to  all  the  Inns,  whether  of  Court 
or  Chancery,  as  well  as  to  the  whole  CoUegt 
of  Justice, 

Ah,  my  Lord  I  —  if  your  Lordship  could 
but  prevail  on  the  Lord  High  Chancellor,  or 
the  Lord  Chief-Justice  of  all  England,  to 
write  a  book,  or,  what  comes  to  the  same 
thing,  to  give  a  **  regular  revisal  '*  to  one, 
**  sheet  by  sheet,  without  one  exception," — 
to  a  book,  I  mean,  showing  how  everything 
is  as  it  should  be,  and,  in  particular,  how 
jury-trial,  placed  and  ordered  as  it  is,  is  a 
boon  so  perfect  as  to  **  excite  aetonishmeKt  at 
the  blindness  that  can  hesitate  about  accept' 
once ;" — could  your  Lordship,  by  any  entreaty, 
obtain  Cor  England  a  lecture  ex  cathedrA, 
correspondent  to  that  which  has  been  so 
generously  and  spontaneously  bestowed  upon 
Scotland  —  ah,  my  Lord,  what  sport  should 
you  then  see  I 

But  to  return  to  my  experiment ;  — a  coai- 
petition,  if  such  it  must  be  called —  not  be- 
tween/M<2^e  9Jkd  judge,  both  under  the  same 
system,  but  between  ofitem  and  system^  tech- 
nical procedure  and  natural  procedure.  Hera 
would  be  an  experiment  indeed,  my  Lord :  — 
a  true  experimentum  crude.  Has  your  Lord- 
ship nerves  for  it  ?  **JFiat  experimentum  "  was 
the  fiivourite  dictum  of  that  Chancellor,  who^ 
I  presume,  had  his  seat  in  the  cabinet  of  that 
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day,  and  wlio  was  at  onoe  the  father  of  philo- 
aophy  and  the  legislator  of  legislators.  **  Itat 
experiMenhtm**  was  the  language  of  Lord 
Chancellor  Baoon :  would  it  he  the  language 
of  liord  Chancellor  Ersldne  ? 


LETTER  IIL 

PR0V08BD  SYSTEM  Ot  PLBADlirO. 

In  the  present  letter  I  propose  to  say  what 
little  there  seems  at  present  any  use  in  saying 
on  the  little  that,  on  the  subject  of  Plsad- 
i*^,  I  find  said  in  resolution  the  5th,  —  the 
resolution  which  takes  that  subject  for  its 
theme. 

**  R£80LTED,  ~  5.  That  in  all  causes, 
whether  originally  brought  before  the  Lord 
Ordinary,  or  before  the  Chambers  as  Inner- 
House  Causes,  the  defender  shall,  in  his  de- 
fence, distinct^  admit  or  deny  all  relevant 
fiicts  alleged  in  the  summons,  or  other  writ 
by  which  the  cause  is  brought  into  court." 

Further  on,  my  Lord,  I  observe  profession 
ample,  and  yet  performance  scanty :  —  but 
where  what  is  professed  is  nothing,  what  can 
be  expected  of  performance  ? 

Of  this  profession,  the  manifestly  pro- 
fessed object  is  diminution  of  factitious  delay, 
vexation,  and  expense :  viz.  in  so  far  as  the 
defendant's  share  in  the  process  called,  in 
English  law,  pUadmg,  is  concerned. 

Now,  my  Lord,  were  it  really  an  object  to 
do  away,  or  diminish,  the  &ctitious  part  of 
that  aggregate  mass  of  inconvenience,  learned 
gentlemen  would  not,  could  not,  be  at  a  loss. 
Admit,  compel  even,  both  parties,  in  the  first 
instance,  into  the  presence  of  the  judge: 
sending  them,  however,  not  firom  the  Orkneys 
to  Edinburgh,  but  fi-om  the  Orkneys  to  Kirk- 
wall. Scotland  has  the  happiness  of  possess- 
ing already  a  set  of  local  courts,  by  which  the 
Scotch  metropolitan  courts  stand  divested  of 
the  pretence,  which  the  English  ones  have 
made  to  themselves,  for  turning  a  deaf  ear  to 
that  first  principle  of  justice.  Admit  them ; 
-*but  under  that  security  for  veracity  which 
is  never  refused,  in  the  case  where  tempta- 
tions to  the  opposite  vice  have  no  existence : 
—  which  is  never  refused  in  the  case  of  the 
most  unexceptionable  extraneous  witness : — 
take  away,  in  a  word,  themendacity-Ucence,  as 
it  is  alread;^  taken  away  in  those  civil  courts 
where  justice,  in  all  its  shapes,  is  real^  the 
object  —  in  the  English  courts  of  conscience, 
and  in  the  Scotch  snudl^debt  courts. 

Do  this,  and  all  "  relevant  fiicts "  will 
really  be  either  "  admitted  or  denied :"  and 
on  each  occasion,  with  whatever  "  distinct- 
ness^' the  ends  of  justice,  in  the  opinion  of 
the  judge,  require :  if  the  first  word  is  not 
distinct  enough,  he  calls  for  a  second :  and 
so  on,  till  he  gets  one  that  he  looks  upon  as 
adequate  to  the  purpose :  being  exactly  what  | 


happens  where  a  man  is  heard  and  examined, 
and  cross-examined,  in  the  character  of  an 
extraneous  witness :  —  and  (what  is  more,) 
along  with  the  distinctness  you  will  get  truth : 
at  least  as  surely  as  you  could  expect  to  get 
it  fi-om  an  extraneous  witness ;  —  that  truth 
which  would  so  ill  accord  with  the  interest 
of  the  learned  framer  of  the  resolution,  and 
his  learned  partners,  and  which  accordingly 
he  does  not  so  much  as  profess  to  aim  at. 
What  I  — put  an  end  to  written  pleadinys  f 

—  rob  us  of  our  business  ?  —  knock  up  our 
profession  ?  —  substitute  Turkish  to  Scotch 
and  English  justice?  Whence  comes  this 
man  ?  —  fit>m  the  Jacobin  Club,  or  fi'om  St. 
Luke's  ?  Loud  laughter  among  learned  lords 
and  gentlemen :  —  but  will  Lord  Grenville 
join  in  it  ? 

The  defendant  shall  (says  the  learned  re- 
former) be  **  distinct "  in  his  '*  admissions 
and  denials."  What  1  does  it  depend  upon 
him,  then,  my  Lord,  to  give  distinctness  to 
the  language  of  a  man  he  never  hears  ?  and, 
in  a  word,  of  every  man  ?  Yes,  if  he  were  a 
judge,  with  the  defendant  before  him :  — but 
that  is  the  very  thing  which  no  learned  lord 
or  gentleman  can  ever  bear  to  think  of.  And 
yet  he  commands,  and,  in  commanding,  un- 
dertakes for,  and  predicts  distinctness.  Now 
then,  my  Lord,  let  us  see  what  are  the  chances 
his  prediction  has  of  finding  itself  fulfilled. 
As  often  as  the  defendant  is  in  maid  fide^ 
which  in  the  most  common  sort  of  cause 
(debt)  is  most  commonly  the  case,  it  is  the 
interest  of  that  one  of  the  parties  that  there 
shall  be  no  such  distinctness :  be  he  in  maid  or 
in  bond  fide,  such,  at  any  rate,  is  the  interest 
of  his  lawyer :  and  on  these  two  it  is  —  but 
in  an  infinitely  greater  proportion  (taking  the 
suitors  in  the  aggregate)  upon  the  lawyer, 
that  distinctness  depends.  Now  then,  as  to 
the  chance  of  fiilfilment,  how  stands  the  mat- 
ter at  present  9     No  distinctness  at  present ; 

—  for  it  is  the  want  of  it  that  is  the  very 
grievance  to  be  remedied :  —  how  as  to  the 
jftUure  9  —  though  distinctness  is  the  sole  ob- 
ject, nothing  is  so  much  as  proposed  for  pro- 
moting it  in  future: — and  yet  the  learned 
refi>rmer,  with  his  prophetic  as  well  as  im* 
perative  shall,  makes  sure  of  it. 

The  learned  gentleman,  who  has  distinct- 
ness at  his  command,  had  he  begun  with 
giving  it  to  his  own  conceptions  and  expec* 
tations,  might  it  not  have  been  of  use  ? 

On  occasions  of  this  sort,  my  Lord,  there 
is  a  something,  which,  without  the  aid  of 
learning,  common  sense  is  pretty  much  in  the 
habit  of  doing,  towards  securing  distinctness 
in  respect  of  admissions  and  denials  -  and  that 
IB  —  whatever,  having  been  asserted  on  one 
side,  is  not  denied  on  the  other,  to  set  down 
as  admitted:  and  whatsoever,  being  attempt- 
ed to  be  denied,  is  not  denied  with  sufficient 
distinctness,  to  set  down  that  too,  upon  occa- 
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non,  as  not  denied  but  admitted.  Such  is  the 
practice,  my  Lord ;  and  that  not  only  where 
common  sense  is  happy  enough  to  continue 
unoppressed  by  learning,  but  even  in  the 
midst  of  learning,  and  in  spite  of  it :  —  for 
example,  in  all  reciprocating  affidavit-work^ 
not  to  mention  other  instances. 

Had  he  gone  thus  far,  and  said  — Whatso- 
ever relevant  &cts,  being  alleged  in  the 
(plaintiff's)  summons,  &c.  are  not  denied  (or 
are  not  distinctly  denied)  by  the  defendant 
in  his  defence,  shall  be  regarded  as  admitted 
— by  so  doing,  something  might  perhaps  have 
been  done :  done,  I  mean,  towards  the  appa- 
rently professed  object  —  the  abridgment  of 
these  written  pleadings,  with  their  to,  mto, 
and  arrio  of  delay,  vexation,  and  expense :  — 
and  this,  too,  though  perhaps  not  altoge- 
ther without  cramping,  yet  certainly  without 
knocking  up,  the  learned  trade. 

I  speak,  my  Lord,  taking  the  matter  upon 
the  footing  of  the  French  chevalier  d'indus- 
tne*t  position  —  "  Monseignevr,  U  faut  que 
je  vive :"  and  setting  aside,  as  surplusage,  the 
Heutenant  de  police* t  reply —  **  Monsieur,  Je 
n^en  vois  pas  trop  la  necessite.** 

The  case  is,  my  Lord  —  as,  I  hope,  I  may 
now  say  your  Lordship  sees — that,  so  long 
as  written  pleadings,  especially  in  the  Scotch 
style,  continue  to  be  received  —  without  oath 
or  equivalent  security,  or  faculty  of  counter- 
interrogation —  it  is  the  interest  of  those  on 
whom  it  depends,  and  it  depends  on  those 
-whose  interest  it  is,  that  there  shall  be  no 
end  to  them  on  either  side,  nor  therefore  any 
distinctness  in  them  or  truth :  — and  it  is  in 
this  state  of  things  that  the  learned  reformer 
undertakes,  by  hii  fiat,  to  infuse  distinctness 
into  all  conceptions  and  all  pens. 

My  Lord,  on  this  subject  there  is  a  sup- 
position which  I  really  know  not  how  to  get 
rid  of,  and  which  is — that  in  presenting  to 
your  Lordship  this  his  recipe  for  the  cure  of 
indistinctness,  the  learned  practitioner  must 
have  represented  himself  as  doing  something 
which  had  not  been  done  before.  Never, 
surely,  could  he  have  said  to  your  Lordship 

—  this  my  nostrum  is  one  of  the  powder-of- 
posts  which  the  Pharmacopctia  Jurtdica  Edin- 
burgensis  is  full  of —  which  we  have  been 
administering  every  day  for  these  twenty 
years,  and  which  has  never  yet  been  found  to 
have  any  more  effect  than  it  was  desired  to 
have.  No,  my  Lord ;  this  could  never  have 
been  his  language :  —  what  he  must  have  said, 
is  —  this  is  a  new  preparation,  which  will 
now  come  to  be  tried  for  the  first  time,  along 
with  the  other  novelties. 

Such  was  the  character  I  had  of  course  as- 
cribed  to  it.  Judge,  my  Lord,  of  my  surprise 

—  a  surprise  in  which  I  should  expect  your 
Lordship  would  not  be  altogether  without  a 
share  —  when,  in  rummaging  among  the  Acts 
of  Sederunt,  I  found  a  part  of  one,  and  of  so 


recent  a  date  as  11th  August  1787,  in  these 
terms :  —  "  When  the  defendant  receives  the 
summons,  he  shall  therewith  return,  upon  a 
separate  paper,  his  whole  defences,  both  di- 
latory and  peremptory,  stating  the  facts  he 
is  to  insist  upon,  and  explicitly  admitting  or 
denying  the  several  fiicts  set  forth  in  the  pur- 
suer's libel." 

To  be  sure,  the  tenor  is  not  precisely  the 
same:  —  anno  1787,  explicitly;  anno  1806, 
distinctly :  —  but  whether,  in  purport,  there 
be  any  material  variance,  your  Lordship  will 
judge. 

Now  then,  my  Lord,  this  law  of  the  Scotch 
judges,  is  it  acted  upon,  or  not?  If  acted 
upon,  your  Lordship  sees  what  has  come  of 
it :  if  not  acted  upon,  but  neglected,  what 
security  does  the  resolution  give  —  what  se- 
curity is  it  in  the  power  of  the  learned  author 
to  give  —  that  the  neglect  will  not  continue? 
As  to  neglect,  your  Lordship  will  please  to 
observe,  that  it  is  no  more  than  has  happened 
to  many  and  many  a  law,  of  more  substantial 
texture.  For,  my  Lord,  in  the  Court  of  Ses- 
sion, the  very  carpet  they  tread  upon  is  made 
of  shreds  of  laws,  enacted,  broken  to  shivers, 
lying  one  upon  another  in  heaps,  unabrogated, 
unremoved :  —  a  carpet,  than  which  none  was 
ever  softer,  to  the  foot  of  a  corrupt  or  partial 
judge.     But  of  this  among  the  Omissa, 

All  this  while,  if  by  pleadings  are  to  be 
understood  demand,  with  particulars  and 
grounds  of  demand,  on  one  ride  —  admissions 
or  defences,  with  grounds  of  defence  on  the 
other  —  think  not,  my  Lord,  that  if  it  de- 
pended upon  me,  written  pleadings  would  be 
no  more.  On  the  contrary,  printing,  where 
properly  managed,  being  a  cheaper  mode  of 
writing,  great  and  constant  use  would  be  made 
of  them :  though,  unfortunately  for  their  re- 
ception, upon  such  terms  as  would  be  of  little 
use  to  pleaders. 

But,  my  Lord,  without  a  body  of  substan* 
tive  law  to  stand  upon,  a  system  of  pleading  » 
a  superstructure  without  a  foundation.  With- 
out this  basis,  an  edifice  fit  for  any  better 
purpose  than  that  of  a  labyrinth,  for  harpies 
to  burrow  and  fatten  in  upon  the  blood  of 
suitors,  is  an  impossible  work:  —  on  this 
basis,  foundation  and  superstructure  together, 
comparatively  an  easy  one :  —  but  of  this  in 
the  Facienda. 

Yes,  my  Lord :  speak  the  word,  and  a  body 
of  law,  with  a  system  of  pleading  raised  upon 
it,  you  shall  have.  Comyns,  title  pleader, 
shall  be  taken  into  the  laboratory.  It  shall 
be  thrown  into  the  roasting  furnace ;  the  ar- 
senic, 60  per  cent.,  will  fly  off  in  fimie:  — it 
shall  be  consigned  to  the  cupel;  the  lead, 
30  per  cent.,  will  exude  out,  and  repose  for 
everlasting  in  the  powder  of  dead  men's 
bones.  The  golden  button,  10  per  cent., 
shall  be  gathered  up,  my  Lord,  and  made 
the  most  of. 
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On  the  present  occasion,  with  the  benefit 
of  second  thoughts,  I  spsre  your  Lordship*s 
indulgence  no  light  load,  which,  under  a  first 
impulse,  I  had  destined  for  it,  about  issues, 
general  and  epecial,  iummonus  in  the  Scotch 
style  with  UheU  in  the  belly  of  them,  and 
Scotch />efilums,  and  English  declarations  and 
pleas,  and  English  assun^sii^  trover,  and  ejects 
ment,  and  Scotch  ranking  and  sale :  and  the 
existence  in  Scotland  of  the  equivalent  of 
English  declarations,  and  the  non-existence 
of  the  equivalent  of  English  pleas : — and  the 
original  old  English  Castle  of  Chicane,  and 
the  new  wing  added  to  it  in  Lord  Mansfield's 
time  (for  in  business,  addition  is  as  welcome 
as  eubtraetion  is  invidious,)  to  wit,  under  the 
name  of  **  particulars,**  and  so  forth.  How 
fortunate  is  it,  for  one  of  us  at  least,  that 
the  discovered  nihility  of  this  part  of  the 
learned  improver's  basis,  saves  me  from  the 
task  of  seeking  to  load  it  with  any  such  su- 
perstructure 1 


LETTER  IV. 

FE0P08ED  TRIAL  BT  JURY. 

Written  pleadings,  my  Lord,  with  the  be- 
nefit of  the  mendadty-licence  —  the  assumed 
necessary  foundation  of  jury-trial — being  thus 
provided  for,  we  come  to  the  superstructure. 

**  Resolved,  — 6.  That  if  the  defendant 
shall,  in  whole  or  in  part,  deny  the  fiicts  stated 
hy  the  pursuer,  or  shall  in  his  defence  make 
mny  averments,  in  point  of  fiict,  which  shall 
subsequently  be  denied  by  the  pursuer,  the 
Court  or  Lord  Ordinary  respectively,  on  the 
requisition  of  either  party,  or  the  Court  at 
their  own  discretion,  shall  order  that  the  issue 
of  fiM:t  shall  be  tried  by  a  jury,  except  in  such 
cases  as  it  shall  be  found  proper  to  except 
from  this  rule. 

**  7.  That  when  it  appears  to  the  chamber, 
or  to  the  Lord  Ordinary,  reasonable  that  such 
issue  so  directed  shall  be  tried  in  that  part 
of  the  country  where  the  evidence  can  be 
most  easily  obtained,  it  shall  be  competent 
to  remit  the  cause  to  the  nearest  circuit,  to 
be  there  tried  by  a  jury. 

*'  8.  That  whenever,  in  the  inferior  courts, 
proofii  shall  have  been  allowed,  it  shall  be  in 
the  option  of  either  party  to  apply  to  the 
Court  of  Session,  in  order  that  the  issue  may 
be  tried  by  a  jury,  if  the  court  shall  so  think 
fit  But  if  neither  party  apply  for  the  trial 
by  jury,  the  cause  may  be  decided  by  the  in- 
ferior courts,  according  to  the  forms  now  in 
use,  and  afterwards  in  review  by  the  Court 
of  Session  by  jury,  or  otherwise,  as  the  court 
ahaU  think  fit. 

'*  9.  That  it  shall  be  competent  to  parties 
to  complain  against  verdicts  of  juries,  that 
the  same  were  given  contrary  to  evidence,  or 
by  misdirection  of  the  judge  sitting  as  Ordi- 


nary, or  on  the  circuit,  or  presiding  in  the 
chambers."* 

Before  I  proceed  upon  the  learned  Refor- 
mer's plan  about  jury  trial,  permit  me,  my 
Lord,  to  submit  in  the  first  place,  and  — 
Scotland,  not  England,  being  the  proposed 
scene  of  action — without  reserve,  the  use 
which,  on  my  plan,  would  be  made  of  that 
security,  in  civil  suits. 

In  the  second  instance,  or  degree  —  call  it 
new  trial,  as  being  after  a  former  one,  though 
before  another  judicature  —  call  it  appeal,  as 
being  from  the  decision  pronounced  by  my 
single  judge,  on  the  trial  carried  on  by  and 
before  himself  alone — I  woidd  have  «// causes, 
so  frur  at  least  as  concerns  the  question  of 
fact,  capable  of  being  brought  before  this 
species  of  tribunal :  the  first  trial  being,  of 
course,  supposed  to  have  been  carried  on  in 
the  natural  mode ;  as  in  the  English  courts 
of  conscience,  the  Scotch  small-debt  courts, 
the  courts  in  both  countries  composed  of  jus- 
tices of  the  peace,  acting  on  civil  occasions 
(as  in  some  instances  they  do)  out  of  general 
sessions  —  and  so  forth. 

In  the  first  instance,  I  would  not  have  anjf 
civil  cause  ever  brought  before  a  jury :  either 
of  course,  or,  as  proposed  in  the  resolutions, 
at  the  instance  of  a  party,  or  by  order  of  the 
court. 

And  now  I  will  submit  to  your  Lordship, 
as  shortly  as  I  can,  why  I  would  have  jury- 
trial  in  all  causes  in  the  second  instance,  and 
at  the  same  time  why  I  would  not  have  it  in 
any  dvil  cases,  in  the  first  instance :  it  being 
all  along  understood,  and  carefully  remem- 
bered, that  the  decision  in  the  first  instance 
has  been  come  to  in  the  natural  mode. 

1.  Trial  by  a  judge,  a  single  judge,  is  the 
original,  domestic,  natural,  most  simple  mode : 
as  such,  it  ought  not  to  be  departed  firom 
without  some  special  reason. 

2.  Trial  with  the  addition  of  a  jury  has  for 
its  inseparable  accompaniment  more  or  less 
of  additional  inconvenience,  in  the  shape  of 
delay,  vexation,  and  expense. 

3.  Jury  trial,  therefore,  cannot  be  subser- 
vient or  reconcilable  to  the  ends  of  justice, 
any  further  than  as  it  affords  an  additional  s«» 
curity  against  misdecision,  including,  what  ia 
equivalent  to  misdecision,  ybt/iire  of  justice. 

4.  That  it  is  capable  of  being  made  to  afford 
a  highly  valuable  security  against  misdecision 

^  *  Jury-trial  in  civil  causes  was  extended  to 
Scotland  in  a  limited  form  by  56  Oea  III.  c.  42. 
(2d  May  18150  appointinff  a  Chief  Commissioner 
and  two  Commissioners  of  the  Jurv-Court.  The 
operation  oi(  the  system  was  extended  by  59  Oea 
IIL  c.  35  ( I9th  May  1819,)  and  afterwards  by  6 
Geo.  IV.  c.  120  (5th  July  1825,)  which  appoint- 
ed two  additional  Commissioners.  Provision  was 
made  by  1 W.  IV.  c.  69  (23d  July  1830)  for  abo- 
lishing  the  jnry-eourt  as  a  separate  tribunal,  and 
for  umting  its  authority  to  the  ordmary  juiiadie* 
tkm  of  the  Coon  of  Se8aion.^£d. 
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I  admit,  or  rather  I  aver,  and  am  ready  upon 
occasion  to  maintain :  but,  as  this  is  admit- 
ted on  all  hands,  to  argue  it  here  would  be 
superfluous. 

5.  That  it  affords  a  general  pergutuion  of  se- 
euriiy  against  misdecinon,  is  also  admitted  on 
all  hands :  and  therefore  need  not  here  be  ar- 
gued. And  this  advantage,  though  intimately 
connected  with  the  other,  is  perfectly  distinct 
from  it,  and  abundantly  more  valuable. 

6.  Its  affording  any  additional  security,  de- 
pends upon  its  being  thought  to  do  so,  by 
one  or  other  of  the  parties:  they  being,  as 
to  this  point,  in  each  individual  instance,  the 
only  persons  competent  to  judge.  If,  in  the 
dedsion  pronounced  by  a  single  judge,  there 
be  not  in  the  opinion  of  either  party  any  mis- 
decision,  i,  e.  if  neither  of  them  be  dissatis- 
fied with  it,  no  other  person  can  have  any 
reasonable  ground  for  supposing  any:  and  if 
no  misdedsion,  no  additional  security  against 
misdedsion  can  be  of  any  value. 

But  neither  a  suitor,  nor  any  one  else,  can 
have  any  rational  ground  to  be  dissatisfied 
with  any  decision  —  with  a  decision  formed 
by  a  single  judge  —  till  he  knows  what  it  is. 

7.  Upon  the  same  causes,  will  the  general 
pernuuion  or  opinion  of  security  against  mis- 
dedsion, as  obtainable  from  jury-trul,  depend. 

8.  Therefore,  in  respect  of  security  against 
misdedsion,  jury-trial,  in  the  second  instance 
and  not  before,  is  not  U$8  good  than  jury-trial 
in  the  first  instance. 

And  now  I  will  submit  to  your  Lordship 
why,  in  respect  of  security  against  misded- 
sion, jury-trial,  in  the  second  instance  and 
not  before,  is  better  than  jury-trial  in  the  first 
instance. 

I.  In  whatever  cases,  if  any,  it  is  neither 
necessary  nor  possible  that  jury-trial  should 
eontribute  anything  in  the  way  of  security 
against  misdedsion,  in  all  such  cases  jury-trial 
in  the  first  instance  is  purely  bad :  conse- 
quently, in  all  those  cases,  jury-trial  in  the 
second  instance,  in  so  far  as  it  imports  ez- 
dusion  of  jury-trial  in  the  first  instance,  is 
preferable. 

But  cases  of  this  description  'exist,  and 
in  the  whole  to  a  very  considerable  extent: 
probably  mudi  beyond  all  the  others  put  to- 
gether. 

In  this  predicament  stand  viuftspvteif  causes. 
In  the  Report  of  the  committee  of  the 
House  of  Commons  (order  for  printing  dated 
2d  of  April  1792,)  on  imprtMonment  for  debt 
(p.  27,)  the  number  of  bailable  writs  annually 
issued  in  Bfiddlesex  alone,  is  stated  at  9,500. 
So  many  writs  issued,  so  many  actions  com- 
menced. But  the  writs  included  in  this 
enumeration  are  such  only  In  virtue  of  which 
the  defendant  is  or  may  be  arrested  and  held 
to  bail.  The  total  number  of  writs  issued, 
induding  those  in  virtue  of  which  the  de- 
fendant can  not,  as  vrell  as  those  in  virtue  of 
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which  he  can,  be  arrested  —  in  a  word,  the 
total  annual  number  of  dvil  actions  of  all 
sorts  commenced,  —  must  therefore  have  been 
much  more  considerable. 

But  in  that  same  report  (p.  30)  the  whole 
number  of  dvil  causes  of  all  sorts  anntta]]7 
tried  in  Middlesex,  in  the  King's  Bench  and 
Common  Pleas  together,  is  stated  at  750 : 
which,  adding  those  tried  in  the  Exchequer, 
would  unquestionably  not  have  amounted  to 
so  many  as  1000. 

Taking  this  for  the  proportion,  here  then  are 
for  every  disputed  cause  about  10  mufitpvlMf. 

In  the  same  page,  the  number  of  actione, 
annually  terminated  by  writ  of  inquiry  be- 
fore the  under-sheriff  of  London,  is  stated  at 
about  924.  But  in  this  number  the  London 
as  well  as  the  Middlesex  causes  are  induded : 
those  commenced  by  bailable  writs,  as  well 
as  those  commenced  by  writs  not  bailable ; 
and  the  undisputed  as  well  as  the  disputed 
ones :  these  must  therefore  be  thrown  out  of 
the  account. 

II.  In  whatever  cases,  if  in  any,  jury-trial 
in  the  second  instance,  and  not  before,  bdng 
not  only  physieaUy  but  pmdenHalfy  practi-' 
cable,  jury-tnal  in  the  first  instance  is  phfti^ 
catty  impracticable,  in  all  such  cases  jury-trial 
in  the  second  instance,  and  not  before,  is 
better  than  jury-trial  in  the  first  instance : 
meaning  by  prudentially  practicable,  practi* 
cable  without  additional  and  prepowierant 
inconvenience,  whether  in  the  shape  of  in- 
creased probability  of  misdecinon,  or  of  in- 
creased delay,  vexation,  and  expense.  But 
there  are  several  of  these  sorts  or  cases ;  and, 
in  the  whole,  to  no  inconsiderable  extent. 

III.  So  where,  bdng  in  the  second  instance 
pntdentialbf  praeticaile,  as  before,  in  the  first 
instance,  though  not  physically,  H  is  pnufe»- 
tially  impracticable.  But  there  are  also  several 
of  these  cases :  and  here,  too,  in  the  whole, 
to  no  inconsiderable  extent. 

IV.  So  where,  being  in  both  instances 
prudentiaUy  practicable,  it  is,  in  the  second 
instance,  and  not  before,  practicable  to  wunre 
advantage  than  in  the  first  instance,  whether 
in  the  way  of  saving  of  delay,  vexation,  and 
expense,  or  in  the  way  of  security  against 
misdedsion,  or  in  both  vnys. 

For  the  purpose  of  conception,  eases  where 
jury-trial  in  the  first  instance  is  pkyaiealh 
impracticable,  and  those  in  whidi  it  is  onhf 
prudentially  impracticable,  may,  as  above,  be 
considered  separately: — ^"But,  for  the  porpoae 
of  exemplification,  they  can  no  otherwise  be 
considered  than  together. 

Why?  Because  to  exhibit  the  forms  of 
jury-trial  will  in  every  case  be  phydeally 
practicable,  whatsoever  becomes  of  justice. 

In  a  dvil  case,  not  to  speak  of  criminal 
cases,  whatever  cause  is  dedded  by  a  jury, 
such  cause,  if  tried  under  that  condition  ihdth 
is  regarded,  and  justly,  as  etsential  to  jury* 
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trial — that  is,  to  wbttever  superior  seeurity, 
real  or  apparent,  against  misdeeision,  it  may 
be  capable  of  affor&ig — must  be  tried  in  tbe 
compass  of  a  nngie  sitting :  or,  wbat  comes 
to  the  same  tbing,  if  any  adjournment  take 
place,  that  adjournment  must  be  performed 
in  such  a  manner  that  the  jurors  shall  not, 
any  of  them,  have  any  communication  with 
the  world  at  large :  in  a  word,  they  must  be 
in  a  state  of  seclusion,  as  in  a  Roman  con- 
clave In  cimU,  no  instance  of  a  jury  sleeping 
before  verdict  ever  readied  my  knowledge. 
In  criminaU,  in  the  case  of  Emabeth  Can- 
ning, who  in  1754  was  convicted  of  perjury, 
the  trial  lasted  ten  daye :  during  all  whidi 
time,  if  in  this  respect  the  trial  was  properly 
conducted,  the  jury  must  have  been  kept  in 
a  state  of  sedusion :  though  in  the  account 
of  the  trial  (State  Trials,  vol.  x.)  I  see  no- 
thing mentioned  on  that  head. 

The  operations  for  which,  in  every  instance, 
time  eiUier  is,  or  eventually  may  be,  neces- 
sary, are —  1.  Delivery  of  the  evidence — whe- 
ther testimonial,  written,  real — whatsoever 
the  cause  affords.  2.  Ohaervationt  prelimi- 
nary and  subeequential,  by  or  in  behalf  of 
the  parties  on  both  sides.  3.  Charge  of  the 
jv<£^e,induding  recapitulation  of  the  evidence 
where  necessary,  and  observations.  4.  2>ts- 
ciunoiu  among  the  jtarymen,  when  withdrawn 
to  their  private  diamber  for  that  purpose. 

But  the  cases  (the  individual  cases)  in 
which  the  complete  performance  of  those  se- 
veral operations  is  physically  impossible,  are 
very  materially  numerous  —  bear  a  very  con- 
siderable  proportion  to  the  whole  number  of 
causes  destined,  in  appearance  at  least,  to 
this  mode  of  decision,  as  being  commenced 
in  a  mode  which  admits  not  of  any  other. 

Of  these  four  operations  just  mentioned, 
three  are  comparativehf  immaterial :  via.  obeer- 
vatione  by  or  on  behalf  of  the  parties,  charge 
by  the  judge,  and  discuegions  among  tiie  jury- 
men :  and  the  two  last,  either  or  botii,  are  not 
unfrequently  omitted  in  practice. 

But  the  delivery  of  the  evidence — of  what- 
soever information,  being  presented  in  that 
character  by  either  party,  is  neither  irrelevant 
nor  $iq}erJluou9^  is  essential  to  the  affording 
the  requisite  security  against  misdeeision — is 
essentul  to  justice. 

Numerous  are  ibe  causes  which  receive 
their  decision  from  arhitrator$:  —  in  some 
instances,  without  litigation  in  the  regular 
mode :  in  other  instances,  after  litigation  in 
the  regular  mode :  the  cause,  coming  on  in 
its  turn  to  be  tried  by  a  jury,  is,  in  this  case, 
instead  of  being  so  tried,  referred^  somehow 
or  other,  to  arbitration;  if  not  otherwise 
disposed  o£ 

When,  in  this  way,  instead  of  being  tried 
by  a  jury,  a  cause  is  tried  by  arbitrators,  the 
mass  of  evidence  is  not  unfrequently  of  such 
a  bulk,  as  to  be  incapable  of  being  delivered 


in  less  time  than  several  days,  perh^  even 
wedLS.  As  often  as  this  state  of  things  has 
taken  place,  the  employment  of  jury-trial  in 
the  first  instance  has  thereby  been  proved  to 
be  prudential^  impracticable. 

PhyticaUy  impracticable,  however,  if  no 
regard  be  paid  to  the  ends  of  justice,  it  can 
not  in  ang  euch  case,  it  can  not  in  any  case, 
be  said  to  be.  If,  the  mass  of  relevant  and 
not  superfluous  evidence  being  of  such  a  mag- 
nitude that  the  delivery  of  it  cannot  be  per- 
formed in  less  than  ten  dag$,  no  more  than 
ten  or  twdve  Aotcrs  be  allowed  for  the  re- 
ception of  it,  but  at  the  same  time  the  forma 
of  jury-trial  are  observed,  and  a  dedsion  — 
a  verdict — extracted  from  the  jury,  in  this 
case  jury-trial  is  not  physically  impracticable^ 
for  it  is  practised. 

In  this  case,  the  best  thing  that  can  hap- 
pen to  a  cause,  is — that  jury-trial  shall  in 
that  instance  have  been  deemed  and  allowed 
to  be  impracticable.  For  then  the  attempt 
to  try  it  in  that  mode  is  given  up,  and  it  in 
sent  off  to  a  reference,  or  otherwise  disposed 
of. 

If  this  be  not  its  &te,  a  cause  thus  incapable 
of  recdving  a  trial  by  jury,  in  the  first  in- 
stance,  in  a  manner  consistent  with  the  ends 
of  justice,  recdves  it  notwithstanding.  Aa 
often  as  this  happens,  the  party  who  is  in  tho 
right  is  divested  of  that  superior  dianoe  of 
success,  which,  if  the  cause  wefe  tried  pro- 
perly,  he  would  possess :  his  chance  of  2,  8, 
4,  or  whatever  it  be,  to  1,  is  reduced  to  a 
chance  of  1  to  1 ;  —  is  an  afl^r  of  cross  and 
pile. 

Remain  to  be  spoken  of  the  cases  in  which, 
though  when  absolutely  considered,  jury-trial 
in  the  first  instance  cannot  be  said  to  be, 
either  in  the  physical  or  prudential  sense,  na- 
practicable,  it  is  yet  ineligible:  ineligible,  to 
wit,  in  comparison  of  jury-trial  in  the  second 
instance,  and  not  before :  —  and  that  for  sp^ 
dal  reasons,  over  and  above  the  already-men- 
tioned general  ones. 

Causes  thus  drcumstanoed,  there  wiU  pre- 
sently be  found  reason  for  distributing  into 
two  classes :  both  of  them,  however,  agree- 
ing in  this  —  viz.  that,  if  (according  to  the 
standing  suppodtion)  commenced  in  the  no- 
tur€d  mode  (by  conjunct  appearance  of  the 
parties,)  they  would  be  incapable  of  receiving, 
consistently  with  the  ends  of  justice,  their 
termination  on  the  same  day  on  which  they 
thus  receive  their  commencement.  Whether 
or  no  the  cause  can  or  can  not  receive  its 
termination,  at  a  period  thus  pure  from  delay, 
vexation,  and  expense,  cannot  be  known  till 
something  in  relation  to  it  is  known,  viz. 
fi-om  the  only  authentic  source — till  the  par- 
ties, bdng  thus  met  together,  have  been  heard : 
and  as  a  oondderable  proportion  of  the  whole 
number  of  causes  may  and  do  receive  their 
termination  at  this  early  period,  the  measure 
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taken  for  the  attainment  of  the  ends  of  jus- 
tice would  be  imperfect,  jury-trial  being  em- 
ployed in  the  first  instance,  if,  at  the  very 
commencement  of  the  cause,  a  jury  were 
not  in  waiting  to  receive  it.  But,  as  before 
observed,  when  once  they  have  begun  their 
business,  a  jury,  to  remain  a  jury,  cannot  part 
till  they  have  gone  through  mth  it.  As  often, 
therefore,  as  it  turns  out,  that,  from  the  jury 
before  whom  the  cause  has  thus  been  com- 
menced, it  cannot  receive  its  termination,  this 
jury  must  be  discharged  from  it;  and,  if  de- 
cided in  the  way  of  jury-trial,  it  must  receive 
its  commencement  and  termination  together, 
before  some  other  jury,  at  some  other  time. 

Here  then,  besides  so  much  of  the  iabour  of 
twelve  men  in  the  character  o£  jurors  thrown 
away,  there  is  so  much  time  and  labour  thrown 
away  on  the  part  of  aU  other  persons  who 
bear  any  part  in  the  cause: — judge,  sub- 
judicial  officers,  parties,  and,  if  they  have  any, 
their  professioiuil  assistants,  with  the  money 
expended  in  affording  a  retribution  to  those 
assistants. 

Moreover,  of  a  cause  thus  circumstanced, 
another  jury  could  not  take  cognisance,  with- 
out further  manufacture  of  useless  delay,  vexa^ 
Hon,  and  expense.  Whatever  evidence  had 
been  submitted  to  the  first  jury  would  have 
to  be  submitted  over  again  to  the  second. 

Meantime,  for  want  of  taking  it  at  the 
earliest  period,  some  of  the  evidence,  which 
but  for  this  second  jury-trial  might  have  been 
had,  may  have  been  lost :  and  thereby  decep- 
tion and  misdectsion  generated. 

Moreover,  of  the  first  crop  of  evidence,  more 
or  less  of  the  freshness  and  instructiveness 
may  have  been  lost :  time  having  intervened 
iw premedUaiion,  opportunity  of  receiving  vji- 
due  instruction,  information  from  experience 
what  &lsehoods  stand  most  exposed  to  de- 
tection or  contradiction,  what  others  may  be 
hazarded  with  less  risk.  Then  too  comes, 
perhaps,  an  inconsistency,  real  or  supposed, 
between  the  first  edition  of  the  evidence  and 
the  second:  and  discussions  carried  on,  and 
time  consumed,  in  the  endeavour,  successful 
or  unsuccessful,  to  dear  it  up. 

These,  it  is  true,  though  not  altogether 
without  their  concomitant  advantages,  are 
inconveniences  inseparable  from  the  sort  of 
appeal  called  a  new  trial,  if  conducted  with 
that  fiill  liberty  of  confrontation  and  discus- 
sion, which  is  necessary  to  the  taking  the 
best  chance  for  the  discovery  of  truth.  But 
their  being  in  that  case  unavoidable,  is  no 
reason  for  incurring  them  where  they  may  be 
avoided. 

Many,  likewise,  are  the  instances  in  whidi 
it  would  be  impossible  to  fix  a  particular  day 
for  another  jury,  unless  it  were  at  a  venture, 
taking  the  greatest  length  of  time  that  in 
any  event  can  be  necessary.  Here,  then,  is  an 
indefinite  quantity  of  delay  produced,  that 


under  a  permanent  judge  might  be  avoided: 
for,  under  a  permanent  judge,  each  article  of 
evidence  naturally  will  be,  as  it  ought  to  be, 
received  on  the  earliest  day  on  which,  with- 
out preponderant  inconvenience,  it  can  be 
had. 

I  come  now  to  speak  of  the  two  classes  of 
cases  above  alluded  to,  both  comprisable  un- 
der the  above  description,  but,  in  a  highly 
material  point  of  view,  standing  upon  very 
different  grounds. 

One  case,  and  the  more  common  of  the 
two,  is  when  the  mass  of  the  evidence  which 
the  cause  furnishes,  having  been  delivered  in 
part,  viz.  so  much  at  least,  if  any,  as  had 
frkllen  within  the  cognizance  of  the  parties, 
or  either  of  them,  the  remainder,  though 
known  to  the  parties  by  whom  it  b  respec- 
tively to  be  produced,  is  not  frtrthcoming  at 
the  time.  *'  My  demand,*'  says  the  plaintiff^ 
"  will  be  proved  by  Oculatus :  but  he  lives 
at  a  distance,  and  it  requires  the  power  of 
the  court  to  secure  his  attendance :  or  it  will 
be  proved  by  such  or  such  a  written  document : 
but  that  is  in  the  hands  of  Custos;  and  Cms- 
tos  would  neither  bring  it  nor  trust  it  out  of 
his  hands." —  Say  then, 

Case  1.  Evidence,  all  known,  but  not  a/7 
fi>rthcoming :  — or  rather,  to  contrast  the  bet- 
ter with  the  other  case —  Evidence,  though 
not  all  forthcoming,  all  known.     Say  now. 

Case  2.  Evidence,  the  existence  of  it  more 
or  less  of  it  unknown :  requiring  to  be  brought 
to  light ;  viz.  by  investigatorial  procedure. 

Investigation  or  investigatorial  procedure-^ 
a  new  and  necessary  name,  for  a  practice  in 
common  use,  but  not  as  yet  sufficiently  dis- 
tinguished. 

Investigatorial  power  —  power  for  tracing 
out  evidence,  in  the  way  of  investigatorial 
procedure :  —  for  the  discovery  of  evidence 
ultimately  employable  (evidence  fit  to  be 
received  into  the  budget  of  evidence,  as  par- 
cel of  the  mass  on  which  the  decision  may 
with  propriety  be  grounded,)  b^  means  oi 
other  evidence,  whether  itself  ultimately  em- 
ployable or  not.  From  his  connexion  with 
one  or  other  of  the  parties,  or  from  any  cither 
relative  situation,  real  or  supposed,  A  is  sup- 
posed to  be  capable  of  fomlkhing  relevant 
evidence.  When  convened.  A,  of  his  own 
knowledge,  knows  not  anything  about  the 
matter :  but,  through  him,  the  judge  hears  of 
B,  who  does.  So,  in  regard  to  written  or  real 
evidence,  A  has  not  the  document  sought: 
but  he  indicates  B,  who  is  supposed  to  have 
it.  B,  being  convened,  if  he  has  it,  produces 
it :  if  not,  he  indicates  C,  who,  if  he  has  it, 
produces  it :  if  not,  he  indicates  D : — and  so 
on  through  the  alphabet. 

In  what  precise  shape  the  assistance  ren- 
dered to  justice  by  this  power  shall  show 
itself —  against  which  of  two  evils  opposite 
to  the  ends  of  justice  it  shall  afford  a  remedjr 
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^  fidliire  of  jiutioe  or  nuideciaoii 
in  eich  one  upon  drcumitanGes. 

Suspecting,  nay,  assured  of  the  existence 
of  the  requisite  mass  of  evidence ;  but,  for 
wut  of  this  necessary  instrument,  feeling 
his  inability  to  bring  it  to  light,  in  many  in- 
stances the  plaintiff,  despairing  of  success, 
forbears  to  present  hia  demand  to  a  system 
of  judicature,  of  whose  inability  to  give  ef- 
liect  to  it  he  is  thus  pre-apprised.  hi  these 
esses, /n/vre  of  justice  takes  place:  but  no- 
thing worse. 

In  other  cases,  assured  of  having  right  on 
his  tide,  but  not  sufficiently  attentive  to  the 
obtaining  a  timely  assurance  of  the  means  of 
giring  effect  to  it,  he  commences  his  suit, 
and  afterwards,  with  an  article  of  necessary 
evidence  in  his  view,  understands,  when  too 
late,  his  inability  to  produce  it.  In  this  case, 
the  mischief  takes  the  shape  of  mudecinan : 
misdeciaion,  to  the  prejudice  of  the  plaintiff's 
side,  for  the  want  of  necessary  evidence,  ex- 
isting but  not  producible.  And  here,  to  the 
suffering  attached  to  the  fidlure  of  justice,  is 
added  the  vexation  of  disappointment,  and 
the  expense  of  the  coats  on  both  sides. 

Thus  stands  the  matter,  where  the  mis- 
chief that  takes  place  for  want  of  this  power 
Mm  on  the  plaintijSTs  side.  But  the  de/en^ 
daxCt  side,  though  not  quite  so  much  exposed 
to  it  ss  the  plaintiff's,  is  far  from  being  ex- 
empt from  it.  When  it  falls  on  this  side,  it 
is  in  the  more  afflictive  shape  that  it  fiUls :  — 
misdecitiony  aggravated  by  burthen  of  costs. 

Be  the  case  criminal  or  civil,  your  Lordship 
sees  how  necessary  an  instrument  this  power 
is  to  the  hand  of  justice:  how  lame,  how 
paralytic,  that  sacred  hand  cannot  but  be,  if 
deprived  of  it.  A  few  pages  further,  and  your 
Lordship  shall  see  —  if  not^'iMftc^,  judicature 
—  technical  judicature  —  standing  with  her 
shrivelled  hand,  lame  of  that  palsy.  The  right 
hand«  — the  hand  by  which  justice  should  be 
distributed,  may  be  seen,  from  a  variety  of 
other  causes,  subject  to  those  fits :  while  the 
Ufi  hand — the  hand  which,  by  a  pre-esta- 
blished mechamsm,  gathers  in  and  closes  upon 
the  fees,  as  the  L^onaa  upon  flies,  is  ever 
alert  and  vigorous. 

When,  at  the  outset  of  the  cause,  any  part 
of  the  mass  of  evidence  which  it  affords  is 
unknown,  the  tracing  it  out  thus  from  hand 
to  hand  may,  considering  that  the  hands  may 
be  at  any  distance  from  each  other,  occupy 
any  length  of  time :  the  evidence  of  witness  A 
being  obtainable  on  one  day,  of  witness  B  not 
till  another  day,  week,  month,  or  even  year, 
and  so  on  without  any  certain  limit :  half  a 
dozen  witnesses  not  examinable  but  at  so 
many  different  days:  on  each  day  it  being 
uncertain  whether  the  next  day  may  not  com- 
plete the  mass  of  evidence.  That  on  each 
day  a  jury  should  be  in  waiting,  for  the  pur- 
pose of  taking  the  chance  of  being  able  to 
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give  termination  to  the  cause  on  that  day,  is 
an  arrangement,  the  impracticability  of  which 
wiU  scarcely  be  thought  to  stand  in  need  o£ 
proof. 

To  warrant  the  judge  in  causing  the  mass 
of  evidence  to  be  laid  before  a  jury,  whether 
summoned  for  that  special  purpose,  or  already 
in  waiting  for  general  purposes,  there  must 
be  a  sufficient  assurance  on  his  part,  that  all 
the  evidence  which,  in  his  judgment,  the  cause 
is  capable  of  furnishing,  or  such  part  of  it  as 
is  necessary  and  sufficient  to  ground  a  deci- 
sion on  either  side,  is  already  forthcoming,  or 
will  be  so  time  enough  for  their  taking  cog- 
nizance of  it. 

On  this  occasion,  let  it  not  be  forgotten, 
that,  till  an  article  of  evidence  has  actually 
been  received,  there  can  never  be  any  perfect 
assurance  of  its  heing  forthcoming :  to  what- 
ever dass  the  evidence  belongs,  testimonial, 
written,  or  real,  accident  or  design  —  miscon- 
ception or  right  conception — may,  when  the 
time  comes,  have  kept  it  at  a  distance :  —  and 
to  idl  these  contingencies,  tht  jury's  capacity 
of  fulfilling  the  purpose  for  which  they  are 
brought  together  remains  for  ever  subject. 

But,  in  the  case  of  the  permanent  ^ui/^e, 
if  the  whole  mass  of  the  evidence  has  thus 
been  really  j^ot  in  —  got  in  by  himself — he 
perfectly  acquainted  with  it—having  received 
it  in  its  original  and  freshest  shape  —  the 
grounds  of  the  decision  which  the  case  calls 
for  being  thus  completely  knoum  to  him  — 
the  case  in  effect  already  tried  by  him — to 
what  use  try  it  over  again,  if,  of  all  the  per- 
sons concerned,  there  is  not  one  who  desires 
to  have  it  so  ? 

To  parties,  to  witnesses,  to  juries,  to  judge, 
to  everybody,  double  trouble:  useless  and 
fiMStitious  delay,  vexation,  t^d  expense:  and 
(fee-fed  lawyers  always  excepted,  to  whom 
everybody's  suffering  brings  advantage,)  not 
a  particle  of  advantage,  in  any  shape,  to  any- 
body. 

In  every  case,  no  sooner  is  the  cause  be- 
come ripe  for  decision,  than  my  sit^le  judge, 
my  sheriff-depute,  unincumbered  with  a  jury, 
circumduces  the  proof  (as  a  Scotch  lawyer 
might  say,)  closes  the  budget,  as  I  would  say, 
and  pronounces — not  an  interlocutor  —  but 
final  judgment.  Now  from  this  decision,  pro- 
nounced without  an  atom  of  time  or  money 
wasted,  what  possible  prejudice  can  result  to 
justice  ?  The  party  to  whose  disadvantage 
it  operates,  is  he  satisfied  with  the  decision? 
Nothing  better  could  be  wished  for,  had  the 
cause  been  dragged  through  a  thousand  ^ury- 
boxes.  Is  he  dissatisfied  ?  He  has  a  jury: 
he  has  it,  in  that  case,  and  in  that  case  alone, 
in  which  he  desires  to  have  it :  —  in  which  it 
will  be  —  not  an  aggravation,  but  a  remedy. 

Supposing  jury-trial,  or  the  forms  of  it, 
forced  upon,  the  parties  in  every  case  in  the 
first  instance,  the  bad  effects  of  this  force 
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are  not  confined  to  the  hading  the  cause  with 
this  cumbrous  additament  where  it  is  worse 
than  useless ;  your  Lordship  has  seen  it  de^ 
priving  the  cause  of  the  benefit  of  this  secu- 
rity against  misdecision,  in  cases  in  which  it 
would  be  of  real  use :  —  how  frequently  these 
cases  come  to  be  exemplified  in  practice,  is 
a  point  which  I  shall  hava  occasion  to  speak 
to  presently. 

At  present,  what  I  have  to  submit  to  your 
Lordship  is  —  that  when  grafted  on  natural 
procedure^  as  above,  the  utility  and  efficacy 
of  the  proposed  postponement  is  not  more 
signal,  in  narrowing  the  application  of  this 
mode  oi  judicature  where  it  is  useless  and 
prejudicial,  than  in  extending  the  application 
of  it,  wherever  it  is  of  real  use.  For,  though 
there  are  cases,  and  to  a  very  considerable 
extent,  in  which,  in  the  first  instance,  the  use 
of  it  is  impracticable,  and  even  generally  re- 
cognised as  being  so,  there  is  no  case  in  which 
it  is  not  practicable  in  every  sense,  when  post" 
poned  as  above  to  the  second  instance. 

For  this  purpose  it  rests  with  the  judge 
(in  the  first  instance  the  same  judge,  even- 
tually, in  case  of  appeal  for  that  purpose,  the 
superior  judge)  to  decompose  the  mass  of  evi- 
dence. If  (as  wtII  generally  be  the  case)  the 
whole  of  it  (that  is,  so  much  as  one  or  other 
of  the  parties  insists  on  having  repeated)  be 
not  too  much  to  be  laid  before  one  and  the 
same  jury,  so  much  the  better :  but  if,  in  the 
whole,  there  happens  to  be  more  than  a  jury 
can  receive  on  such  terms  as  to  do  justice  to 
it — receive  in  the  com^saisoi  one  sitting — the 
cause  being  in  such  sort  and  degree  complex 
as  to  contain  at  the  same  time  (as,  when  of 
such  bulk,  it  can  scarce  fail  to  do,)  divers 
integrant  parts,  independent  of  each  other, 
it  may  in  such  case  be  distinguished  and  re- 
solved into  its  integrant  parts  and  different 
integrant  parts,  or  assemblages  of  integrant 
parts,  given  to  so  many  different  juries. 

By  integrant  part,  I  understand  so  much  of 
the  mass  as  is  delivered  by  witnesses,  whose 
testimonies  respectively  have  a  connexion  with 
each  other:  the  testimony  of  each  witness 
operating  either  in  confirmation  or  information 
of  that  of  the  rest. 

The  mode  and  degree  of  complexity  just  de- 
scribed will  frequently  be  exemplified,  where 
the  case  includes  a  number  of  &cts  (whether 
individual  or  habitual)  having,  in  respect  of 
probability  or  improbability,  no  connexion 
with  each  other :  1.  Debt,  founded  on  goods 
sold  and  delivered  at  different  times;  2.  2>«- 
mand  on  one  part,  set-off  on  the  other ;  3.  Pro- 
mise made  at  one  time,  broken  at  another 

Thus,  in  adultery: — 1.  Marriage  celebrated 
at  one  time ;  2.  Alleged  adultery  (of  course) 
at  another ;  3.  Wife*s  loose  intercourse  with 
other  men,  habit  provable  by  one  set  of  wit- 
nesses ;  4.  Husband's  loose  intercourse  with 
other  women,  habit  provable  by  another  set 


of  witnesses ;  5.  Husband's  cruelty  towards 
the  wife,  habit  provable  again,  perhaps  by 
another  set. 

But,  of  the  time  occupied  by  each  such  in- 
tegrant portion  of  the  mass  of  evidence,  mea- 
sure, complete  measure,  has  been  already 
taken ; — taken  by  everybody  concerned — by 
judge  and  partiea.  It  is  therefore  a  point 
pre-ascertained,  and  to  as  great  a  degree  of 
accuracy  as  is  material,  what  length  of  time 
the  delivery  of  the  whole  and  each  part  of 
the  mass  will  occupy,  when  repeated  before 
a  jury* 

Separating  it  into  masses  of  competent 
length,  as  many  as  the  extent  of  it  requires, 
he  distributes  it  to  so  many  juries,  giving  to 
each  jury  one  or  any  greater  number  o(  issues* 
One,  to  try  the  entrance  into  the  marriage'* 
contract,  for  example,  if  it  be  matter  of  dis* 
pute ;  as  in  Scotland,  where  the  contract  may 
be  made,  as  it  were,  by  habit :  another,  to  try 
the  fiict  of  the  adultery,  and  so  on. 

But,  after  the  evidence  has  been  once  gone 
through  —  gone  through  in  all  its  integrant 
parts  —  it  will  seldom  indeed  happen  that 
the  disagreement  in  opinion  —  I  mean  that 
between  the  losing  party  and  the  judge  — 
will  extend  over  all  the  parts.  So  many  as 
the  disagreement  does  not  extend  to,  so  many 
the  evidence  to  which  need  not  be  repeated. 
By  the  party  by  whom  the  decision  is  com* 
plained  of,  of  the  number  of  facts,  and  cor> 
responding  integrant  parts  of  the  evidence 
on  which  it  was  grounded,  a  greater  or  leas 
part  will  commonly,  if  not  before,  at  least 
after  the  delivery  of  the  evidence,  be  admit- 
ted. Thus  in  adultery,  suppose  the  &ct  of 
the  marriage  once  put  out  of  doubt,  by  the 
uncontradicted  and  unquestioned  testimony 
of  the  clergyman  or  other  person  by  whom  it 
was  celebrated,  or  by  evidence  of  cohabita- 
tion under  the  same  name  and  the  same  roof 
for  years  ; — to  what  use,  after  witnesses  onee 
heard,  and  the  matter  put  out  of  doubt,  dra^ 
them  from  their  homes,  to  put  it  out  of  doubt 
a  second  time  ? 

If,  then,  in  such  a  case,  for  the  purpose  of 
vexation,  a  party  should  insist  upon  sudi  re- 
petition of  proof  in  the  second  instance,  of 
a  fact  put  out  of  doubt  in  the  first  instance, 
let  him  do  so,  but  at  his  peril :  the  judge  Jk 
quo  marking  it  as  vexatious,  it  will  rest  with 
the  judge  ad  quern,  \iith  or  without  the  con- 
currence of  the  jury,  to  mark  it  out  for  pu- 
nishment :  to  punishment  in  the  shape,  toad 
to  the  extent  of  costs,  at  any  rate. 

Instead  of  being  distributed  among  diver* 
juries,  to  be  decided  upon,  all  at  the  same 
time,  the  integrant  and  distinct  parts  of  the 
mass  of  &ct  may  be  given  to  different  joriea, 
or  even  to  the  same  jury,  to  be  decided  upon 
at  different  times :  —  to  the  same  jury  not  so 
well,  on  account  of  the  danger  or  susjucioo  o£ 
embracery,  and  so  forth. 
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In  one  case,  the  trying  these  different  parts 
•f  the  cause  at  different  times  will  be  attended 
with  {MTticular  advantage.  This  is  where, 
pronounced  in  one  of  the  two  opposite  ways, 
a  decision  given  on  one  of  the  several  com* 
ponent  parts  of  the  cause  thus  decomposed, 
renders  the  trial  of  the  rest,  some  or  all  of 
them,  superfluous.  Thus,  no  contract,  no 
hreadi :  no  marriage,  no  adultery. 

Such  are  the  advantages  which  jury-trial, 
m  the  gecond  instance,  possesses  over  jury- 
trial  M  thefint  instance,  even  when  grafted 
on  the  best  possible  mode,  upon  the  best  and 
soundest  stcick — I  mean  natural  procedure. 

I  will  now  beg  your  Lordship's  notice  for 
the  advantages  of  jury-trial  in  the  second  in- 
stance, as  compared  with  jury- trial  in  the  first 
instance,  grafted,  as  under  the  husbandry  of 
learned  gentlemen,  upon  the  corrupt  and  can- 
kered stock  of  technical  procedure  —  stock 
and  graft  together,  the  tree  of  good  and  evil, 
not  to  say  of  evil  without  good  —  &ctitious 
delay,  vexation,  and  expense,  the  firuit  of  it. 

The  conception  entertained  by  Scotchmen, 
of  common-law  procedure  in  dvil  cases,  with 
jury-trial  in  the  English  mode,  will  be  very 
incomplete,  if,  to  excess  of  delay,  they  do  not 
add  excess  of  precipitation :  for,  in  the  com- 
position of  it,  vices  of  this  opposite  nature 
meet  and  embrace  in  the  most  perfect  har- 
mony. With  the  help  of  vacations  (that  is, 
pre-established  tknial  of  justice  for  weeks  and 
months  together,)  said  fixed  days,  and  mecha^ 
nical  judicature  (of  which  in  my  first  letter,) 
instead  of  a  small  part  of  one  day,  or  a  small 
put  of  each  oitwo  days  (for  where  the  ends  of 
justice  are  the  objects —  I  speak  of  the  courts 
of  conscience — a  great  majority  of  the  whole 
number  of  causes  actually  take  no  more,)  six 
months  or  twelve  months,  or  a  great  many  more 
months — in  a  cause  as  simple  as  any  that  ever 
came  before  a  court  of  conscience — consumed 
m  doing  nothing,  or  worse  than  nothing :  — 
delay,  the  staple  commodity  of  Judge  and  Co., 
manu&ctured  in  this  wholesale  vray,  for  the 
accommodation  of  their  best  customers,  the 
naldfide  suitors.  Then  come  circuits,  one  or 
two  in  a,  year,  according  to  the  latitude:  from 
part  of  one  day,  to  the  whole  of  three  or  four 
days,  allowed  to  a  place,  whatever  be  the 
number  of  causes  to  be  tried  at  it,  and  what- 
ever the  quantity  of  time  required  by  each : 
<^a  short  and  limited  length  of  time,  and  that 
fi^equently  short  in  the  extreme,  for  an  unli- 
mited quantity  of  business, 

Alas  I  where,  my  Lord,  is  the  wonder? — 
That  for  which  sufficient  time  cannot  in  any 
case  be  wanting,  is —  receipt  of  fees:  that  for 
which  it  matters  not  how  short  the  time,  is 
the  service  to  be  performed  in  consideration 
of  those  fees. 

Has  delay  its  profits  ?  Precipitation  is  not 
less  productive.  But  your  Lordship  will  see : — 

Of  the  whole  number  of  causes  set  down 


for  trial  in  a  year,  one  part  (who  am  ever  say 
how  large  a  part  ?)  tried  badly :  another  part, 
as  yet  unknown,  but  not  incapable  of  being 
known  (it  rests  with  your  Lordship  to  know 
it,)  and,  in  the  mean  time,  known  not  to 
be  a  small  one,  not  tried  at  all.  When  this 
is  the  result,  there  are  three  modifications, 
among  which  it  takes  its  chance,  all  of  them 
repugnant  to  justice. 

I.  One  is,  the  going  off  in  the  character  of 
a  remanet,  or  remanent :  i.  e.  to  be  tried  at 
the  next  sittings  or  assizes.  Consequence  of 
the  postponement  as  follows :  — 

1.  Delay,  Cause  (suppose)  pecuniary  — 
(plaintiff  in  the  right,  as  in  general  he  is) — 
loss  of  interest  on  the  principal  representing 
the  value  of  the  property  adjudged  by  the  ver- 
dict :  amount  of  interest,  if  at  the  sittings, 
say  three  months ;  if  at  the  assizes,  elsewhere 
than  in  one  of  the  four  northern  counties,  six 
months :  if  in  any  of  those  counties,  twelve 
months.  For  this  is  among  the  punishments 
a  man  is  loaded  with,  for  the  offence  of  living 
in  the  country,  and  the  doubly  heinous  offence 
of  living  in  the  northern  parts  of  it. 

2.  Expense.  Expense  of  trial  somewhat 
less  than  doubled,  on  the  second  —  (trial,  it 
cannot  be  called,  the  cause  not  having  been 
tried  when  it  should  have  been  tried,  but — ) 
setting  down  of  the  cause  upon  the  list  of 
causes  that  ought  to  be  tried — some  abate- 
ment, perhaps,  in  the  professional  fees:  in 
the  official,  scarcely. 

3.  Danger  of  misdecision,  or  equivalent 
failure  of  justice,  in  consequence  of  the  de- 
lay :  deperition  of  necessary  evidence,  depe- 
rition  of  the  matter  of  wealth,  in  the  hands 
of  the  adverse  party,  in  the  character  of  even- 
tual matter  of  satisfaction :  —  deperition,  viz. 
with  refisrenee  to  the  party  in  the  right  —  by 
dissipation,  by  concealment,  or  by  exporta- 
tion. 

II.  Another  mode  of  termination  is  by  what 
is  called  a  compromise :  which,  being  inter- 
preted, is  denial  of  justice. 

By  the  terrors  of  remanentcy,  as  above 
explained,  the  plaintiff  consents  to  accept  a 
part  of  what  is  his  due,  giving  up  the  rest. 
By  consent,  the  traveller  gives  up  to  the  un- 
licenced  plunderer  what  money  he  has  about 
him,  in  order  to  save  his  life.  By  consent,  the 
plaintiff  gives  up  to  the  maid  fide  defendant, 
armed  with  delay,  put  into  his  hands  by  his 
learned  partners,  value  to  any  amount,  viz.  to 
whatever  can  be  agreed  upon,  with  extortion 
on  the  one  part,  and  distress  on  the  other,  to 
settle  the  account. 

IIL  The  third  and  last  remaining  mode  of 
termination  is  by  reference.  Reference  is  ei- 
ther to  one  referee,  agreed  upon  on  both  sides, 
or  to  two  or  more  referees,  called  arbitrators, 
named,  one  or  more,  seldom  more  than  one, 
on  each  side. 

Referees  may  be  either  lawyers,  or  non- 
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laxyyers:  lawyers,  very  frequently: — ^whether 
most  frequently  or  not,  is  more  than  I  can 
take  upon  me  to  pronounce :  it  is  among  the 
thousaiid  things  in  and  about  law,  worth 
knowing  and  not  knowable. 

In  this  case,  this  is  what  a  man  gains  by 
having  recourse  to  technical  procedure;  to 
that  which  by  courtesy  passes  among  lawyers 
by  the  name  of  Justice: — the  advantage  of 
finding  himself,  at  the  end  of  the  suit,  in  the 
same  situation  as  he  was  at  the  commence- 
ment of  it,  always  excepting  what  concerns 
the  delay,  vexation,  and  expense :  —  licence 
to  obtain  justice,  if  he  can,  at  the  hands  of 
non-lawyers,  or  lawyers  —  aiter  paying  for  it, 
and  not  getting  it,  at  the  hands  of  lawyers. 

Does  your  Lordship  feel  any  such  curiosity, 
as  that  of  knowing  the  number,  absolute  and 
relative,  of  these  causes  in  which  justice  is 
paid  for,  and  not  done  ?  In  your  Lordship, 
will  is  volition^  clothed  and  armed  with  power 
— in  me,  it  is  bare  inert  re//(etQf:— -meantime 
accept  at  my  hands  what  chance  presents  to 
them:  — 

Times  Newspaper^  I6th  December  1806 

'*  Yesterday  morning,  in  the  Court  of  King's 
Bench,  Guildhall,  eight  causes  for  tpecial 
juries  appeared  on  the  list  for  trial.  They 
were  ail  referred :  in  one  only,  a  verdict  was 
taken,  proformd^  for  the  plaintiff." 

The  whole  number  without  exception — in 
all  of  them  justice  paid  for — in  all  of  them 
justice  denied!  This,  where  time  for  trying 
them,  for  pretending  to  try  some  one  of  them 
at  least,  could  not  be  wanting.  Sent  off  un- 
tried? For  what  reason?  To  all  appearance, 
because,  in  the  instance  of  each  such  cause, 
there  was  something  in  its  complexity,  and 
thence  in  its  length  or  intricacy,  that  rendered 
it  incapable  of  being  so  tried,  even  by  select 
men,  men  of  cultivated  minds,  to  any  good 
purpose.  The  causes,  London  causes,  and 
those  special  jury  causes ;  therefore  mercantile 
causes  of  the  higher  order :  —  causes  naturally 
attended  with  a  large  measure  of  complication. 

Here,  no  want  of  time :  the  causes  therefore 
capable  of  being  tried,  one  or  more  of  them, 
that  same  day,  howsoever  badly.  How  then 
must  it  beat  the  assizes? — where,  to  any 
degree  of  complication,  and  thence  of  pruden- 
tial impracticability,  is  so  frequently  added 
absolute  physical  impracticability,  through 
denial  of  necessary  time. 

In  another  case  —  the  date  of  which  I  must 
beg  to  stand  excused  from  mentioning — while 
the  pleadings  are  opening,  counsel  for  defen- 
dant proposes  a  reference,  which  the  plaintiff, 
being  present,  at  length  assents  to.  A  re- 
feree, really  above  all  exception,  and  pro  hdc 
vice  a  non-lawyer,  is  agreed  upon.  The  noble 
and  learned  judge,  having  perused  the  plead- 
ing, certifies  them  to  be  very  intricate,  highly 
approves  of  the  reference,  and  declares  that 
it  does  credit  to  the  coiauel  on  both  sides. 


[LfitTBR  IV, 

The  virtue  oi  candour — your  Lordship  sees 
(for,  if  this  be  not  the  proper  name  of  the  vir-' 
tue  thus  displayed,  I  must  confess  my  inability 
to  find  for  it  any  other)  —  the  virtue  of  cam" 
dour  (for  this  is  the  virtue  I  have  heard  named 
a  hundred  times  on  similar  occasions)  —  i» 
short,  whatever  the  virtue  displayed  on  thia 
occasion  was, — was  displayed  by  learned  gen- 
tlemen :  and,  lest  virtue  should  fail  of  its 
reward,  the  praise  of  this  virtue,  whatever  it 
was,  was,  with  accustomed  liberality  (virtue 
for  virtue,)  bestowed  upon  them  by  the  noble 
and  learned  lord. 

My  Lord,  though  of  my  own  knowledge  I 
know  nothing  respecting  the  correctness  of 
this  account,  I  should  find  no  sort  of  difficulty 
in  crediting  it.  In  the  state  of  things  in  ques- 
tion, it  is  natural  that  learned  gentlemen 
should  display  such  virtue :  it  is  natural  that 
learned  lords  should  bestow  such  praise  on  it : 
not  unfrequently  has  it  happened  to  myself^ 
to  hear  like  virtue  rewarded  with  like  praise. 
Without  any  loss  of  fees,  the  whole  body  of 
learning,  lord  and  gentlemen  together,  gains 
so  much  ease :  the  whole  body  of  learning  goes 
so  much  the  sooner  to  its  dinner.  Ever  and 
anon,  learned  gentlemen,  one  or  more  of  them, 
acquire  the  fiiculty  of  displaying  other  virtues 
in  the  character  of  referees :  the  virtue  of  jus- 
tice, in  the  award  when  made :  the  virtue  of 
patience  (for  fees  dedie  in  diem  are  no  slight 
pledge  of  patience)  by  the  care  taken  not  to 
be  precipitate  in  making  it.  The  whole  body 
of  learned  gentlemen  acquire  ulterior  chances 
for  ulterior  displays  of  virtue :  by  motions  for 
setting  aside  the  award  when  made :  by  mo- 
tions for  attachment  for  non-performance  of 
it:  —  two  species  of  motion-causes,  setting 
out  from  opposite  sides,  but  meeting  at  the 
same  point. 

Here,  then,  we  see  a  species  of  judicature, 
of  which  the  distinguishing  characteristic  is 
the  being  altogether  inapplicable  in  effiet^  in 
a  large  proportion  of  the  instances  in  whidi 
it  is  applied  in  demonstration  and  pretence:  a 
feature  of  deformity  altogether  without  par- 
allel in  the  worst  mode  of  judicature  that  can 
be  found  in  the  same  country  or  any  other. 
And  this  is  the  species  of  judicature,  which, 
in  a  plan  of  reform,  it  is  proposed  to  introduce, 
and  without  any  change,  into  a  country  as  yet 
unvexed  by  it. 

Day  by  day,  this  mode  of  judicature  is  seen 
to  stand  in  point-blank  repugnancy  to  the  ends 
of  justice :  practicable,  only  in  demonstratien 
and  grimace:  impracticable,  prudentially,  and 
even  physically,  in  effect.  In  every  such 
instance,  the  real  effect  of  the  institution  is 
to  serve  the  partnership,  and  particularly  in 
the  higher  branches,  in  the  character  of  a  fidse 
pretence  for  receiving  money  —  receiving 
without  earning  it. 

But  the  oftener  the  repugnancy  is  brouc^t 
to  view  by  experience,  the  oftener  this  pSlage 
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is  repeated,  the  more  abundant  are  the  occa- 
flons  on  which  this  meed  of  praise  is  earned 
on  one  part,  bestowed  on  the  other.  The 
murmurs  of  suitors  are  drowned  in  a  concert 
o/praues:  a  concert,  in  which  lawyers,  all 
amateurs,  are  sole  performers :  a  concert  per- 
formed by  them,  for  their  own  benefit,  and  at 
the  expense  of  justice. 

I  speak  not  here  of  the  cases,  numerous 
Vid  esctessive  as  they  are,  in  which  the  jurors 
are  mere  puppets,  their  minds  no  more  applied 
than  that  of  the  Emperor  of  Morocco  to  the 
decision  giyen  in  their  name :  —  Special  ver- 
dict found  for  them  by  learned  gentlemen, 
jurors  contributing  nothing  but  a  stare :  — 
verdict  taken  for  them  on  this  or  that  one  of 
balf-a-dozen  or  a  dozen  counts ;  said  counts 
alt  lawyers*  lies  but  one : — one  of  the  twelve 
taken  in  vision  out  of  the  jury-box,  that  the 
absence  of  the  plaintiff,  who  stands  before 
them,  may  be  recorded  by  order  of  the  judge 
— (  Aks!  I  was  confounding — though  in  per- 
fect innocence  —  lie  with  lie ; — withdrawing 
a  juror,  to  make  a  drawn  battle ;  and  calling 
the  plaintiff,  that,  by  saying  lam  not  here,  he 
may,  under  the  loss  of  that  cause,  console 
himself  with  the  prospect  of  losing  another.) 
These,  with  instances  in  plenty  that  might 
be  added — more  apposite,  more  impressive, 
if  they  were  worth  looking  for  —  would,  if 
detailed,  ntiakeit  necessary  for  me  to  attempt 
to  drag  your  Lordship's  conception,  along  with 
my  own,  through  the  filth  iji fiction :  —  and 
student  to  the  day  is  the  evil  thereof. 

To  those  whose  love  for  the  system  rests 
<on  the  imiKWture  mixed  with  it,  all  this  ap- 
pears right  and  proper :  the  appearance  of  a 
jury,  and  the  people  deluded  by  it,  which  is 
-all  that  w  wanted.  But  my  jurors,  my  Lord, 
are  not  puppets,  I  wish  not  to  trouble  them 
often ;  but  when  they  do  come,  they  come  for 
use,  and  not  for  show. 

All  that  mockery  would  vanish  of  course, 
were  the  cognizance  given  to  the  jury  re- 
served, as  proposed,  for  the  second  instance. 

On  this  occasion,  a  word  or  two  more  may 
perhaps  be  not  iU  bestowed  on  the  practice 
and  power  of  investigation.  In  natural  pro- 
cedure, there  being  no  bars  to  shut  it  out,  it 
takes  place  (your  Lordship  has  seen  how,) 
of  course. 

Without  any  special  authority  (for  there 
needs  none,)  every  justice  of  the  peace  ex- 
ercises it,  whether  sitting  out  of  general  ses- 
sions, and  thence  free  from  technical  tram- 
mels, on  matter  submitted  definitively  to  his 
cognizance,  or  carrying  on,  under  the  statute, 
a  preparatory  examination  in  a  case  of  felony. 
-Under  the  Uke  liberty,  every  committee,  and 
every  eonmisaion  of  inquiry,  pursues,  for  the 
discovery  of  truth,  the  same  necessary  course : 
—  pursues  it,  through  any  number  of  inter- 
vening links  or  channels;  regardless  ^nothing 
calling  for  regard)  of  the  difference  Between 


this  less  direct,  and  the  more  direct  or  imme- 
diate mode,  of  obtaining  ultimately-employable 
evidence. 

The  case  is — that  it  requires  art  and  con- 
trivance— science  and  regularity — to  bereave 
the  hand  of  justice,  of  an  instrument  at  once 
so  natural  and  so  necessary. 

Such  ingenuity  is  not  wanting  to  JEJn^/isA- 
6rtf</technicalism.  The  effect  is  produced  by 
confining  the  efficient  part  of  the  course  of 
procedure  within  the  compass  of  one  single 
sitting.  A,  who  knows  nothing,  indicates 
B,  who  knows  everything.  But  before  B 
can  be  so  much  as  sent  for,  the  jury-box  is 
emptied. 

As  little  is  it  wanting  to  Rome-bred  tech- 
nicalism.  A,  who  knows  nothing,  indicates 
B,  who  knows  everything.  No  want  here  of 
time :  sittings  in  any  number :  judge's  pay  — 
(for  an  examiner  or  examining  commissioner 
is  a  judge) — judge's  pay  per  diem;  other 
learned  persons'  pay  per  number  of  words ; 
words  and  sittings  consequently  not  scarce. 
—  A,  who  knows  nothing,  indicates  B,  who 
knows  everything.  But  the  scene  lies  in  the 
judge's  whispering-closet :  from  which  all  who 
have  any  interest  in  the  discovery  of  the  truth 
are  carefolly  excluded.  The  persons  to  be  exa- 
mined are  predetermined :  and,  by  the  solem- 
nity  of  an  oath,  the  seal  of  secresy  is  applied 
to  the  lips  of  the  judge.  —  A,  who  knows 
nothing,  indicates  B,  who  knows  everything. 
But  B,  who  knows  everything,  is  unknown 
to  the  persons  without  whom  he  cannot  be 
had. 

Such  being  the  imbecility  of  the  trunk  (I 
speak  of  Rome-bred  procedure,)  such  is  it 
in  four  at  least  of  its  branches :  —  Continen- 
tal law  in  general :  —  English  equity  law :  — 
English  (coinciding  in  this  point  with  conti- 
nental)  spiritual  law :  —  English  (coinciding 
with  continental)  admiralty  law. 

If  everywhere  the  hand  of  justice  labours 
under  this  palsy,  it  is  because  everywhere  she 
has  found  such  regular-bred  practitioners  to 
tie  up  the  nerves. 

An  occurrence,  that  happened  not  many 
years  ago — one  of  a  thousand  that  are  happen- 
ing every  year — may  help  to  place  in  broader 
light  the  two  companion  pictures — of  real 
justice,  in  her  native  vigour,  and  sham  justice, 
in  her  straight  waistcoat,  —  A  man  dropped 
out  of  his  pocket  bank-notes  to  the  amount 
of  about  £500.  They  were  found  by  another 
man,  who,  being  poor  and  illiterate,  was  un- 
conscious of  the  value  of  his  prize.  The  value 
opening  to  him  by  degrees,  he  fell  into  nego- 
tiations with  Jews  and  Gentiles,  and  disposed 
of  it,  or  a  part  of  it,  at  an  under  value.  It 
was  a  case  for  trover :  out  of  the  multitude  of 
instances  in  which  the  action  so  denominated 
is  brought,  one  of  the  very  few  in  which  it 
can  be  brought  without  a  lie.  No  one  to 
make  oath  of  felony,  or  cause  of  suspicion  uf 
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felony.  No  felony,  therefore  no  legal  ground 
for  examination  by  a  justice  of  the  peace. 
But  among  unlearned  judges  in  general,  and 
among  those  of  the  London  police  in  parti- 
cular, strange  as  it  may  seem  to  learned  ones, 
there  does  exist  a  sort  of  prindple  or  whim, 
whatever  be  the  proper  name  for  it,  called  the 
love  ofjuitice.  It  is  by  this  principle,  or  this 
whim,  that  they  are  led,  on  such  a  variety  of 
occasions,  to  *'  do  good  by  stealth," —  your 
Lordship  will  see  how :  and  as  they  never  find 
it  "  fame,"  that  being  a  monopoly  in  the 
hands  of  their  learned  betters,  whatever  is 
done  by  them  in  that  way,  is  without  any  ex- 
pense to  any  body  in  the  article  of  "  blushes." 
In  the  particular  instance  in  question,  at  the 
Queen-square  police-office,  Mr,  Colquhoun, 
hearing  of  the  loss,  took  the  business  in  hand : 
and,  laying  about  him,  with  his  so  well  known 
activity,  in  this  irregular  way  —  hitting  the 
mark  by  pushing  in  quarts  where  learning 
would  have  missed  it  by  pushing  in  tierce — 
got  back  for  the  loser  his  £500,  except  a 
small  part  that  had  been  spent.  From  link 
to  link,  he  followed  up  the  chain  of  informa- 
tion, as  if  it  had  been  by  an  examination, 
carried  on  under  the  statute  in  a  case  of  felony. 
Warrant  none,  there  being  no  legal  ground 
for  any  such  coercive  instrument :  no  witness 
convened  but  by  a  tummons ;  to  which,  had 
the  impotence  of  the  technical  system,  to 
this,  as  well  as  so  many  other  good  purposes, 
been  known,  no  regard  would  have  been  paid. 
Fortunately  for  justice,  poverty,  or  simpli- 
city, or  terror,  withheld  the  confederates, 
one  and  all,  from  applying  to  an  attorney.  If 
justice  be  a  friend  to  man,  the  omission  was 
fortunate  :  since  it  is  to  that  she  owes  that 
technical  judicature,  or  its  terrors,  did  not  tie 
up  her  hands. 

All  the  learning  in  Westminster  Hall,  armed 
by  all  its  power,  would  not  have  got  for  the 
jnan  a  single  farthing  oi  this  £500.  The 
finder,  with  the  money  in  his  pocket,  would 
have  moved  off,  or  spent  it,  or  shifted  it  from 
hand  to  hand.  To  the  loser,  the  best  thing 
that  could  have  happened  would  have  been, 
to  be  apprised  in  the  first  instance  of  the  im- 
possibility of  recovering  the  money,  and  so 
to  have  sitten  down  quietly  with  the  loss. 
Another  result  would  have  been,  the  com- 
mencing the  action,  and  for  want  of  that 
power  of  investigation  which  in  a  civil  case 
technical  procedure  does  not  give,  suffering  a 
nonsuit,  ot  Judgment  as  in  case  of  a  nonsuit, 
with  three  or  four  or  five  score  pound  to  pay, 
for  costs  on  both  sides.  Another,  and  still 
worse  misfortune,  would  have  been  the  get- 
ting a  verdict,  and  thereupon,  by  a  sort  of  a 
vehicle  called  a  writ  of  error,  find  himself 
set  down,  and  then  hung  up,  in  a  place  called 
the  Exchequer  chamber,  where  he  would  have 
had  a  year  to  cool  his  heels,  while  the  finder 
was  spending  or  securing  the  remainder  of  the 


£500 :  —  deducting,  inter  aUa,  for  merit 
crowned  with  learning  and  nobility,  a  slight 
retribution,  of  which  Lord  Ellenborough  can 
give  your  Lordship  a  much  more  particular 
account,  than  it  is  in  my  power  to  do  at  my 
humble  distance.  But  of  this  in  another 
letter,  in  which  your  Lordship  may  take  a 
nearer  view  of  the  difference  between  the  iost^ 
of  justice  and  the  love  of  fees. 

As  to  Scotch  judicature,  though  another 
twig  of  the  old  stock,  I  should  hope  to  find 
that,  somehow  or  other,  she  has  escaped  this 
palsy ;  or,  at  the  worst,  that  it  has  its  inter- 
missions. No  jury :  therefore  no  necessary 
compression  of  a  trial  into  a  space  of  time 
incapable  of  holding  it.  At  Edinburgh,  the 
Lord  Ordinary  —  that  is,  not  he,  but  a  ckrA, 
or  a  clerk's  assistant  (Lawrie,  p.  110,)  takea 
the  evidence ;  and,  if  he  proceeds  in  the 
manner  of  the  Lord  Ordinary  on  oaths  tasd 
witnesses,  he  admits  "  parties  and  their  ad- 
vocates "to  be  present  (ib.  105  :)  and  in  the 
country  "  before  commissioners,  the  depo«<- 
tions  are  taken  (ib,  107)  in  the  same  man- 
ner as  before  the  Lord  Ordinary."  Though 
learned  lords  know  better  than  to  allow,  to 
any  such  one  of  their  deputes  to  whom  they 
intrust  this  vital  part  of  judicature,  the  fi^ 
culty  of  pronouncing  any  decision,  on  the  evi- 
dence that  nobody  but  himself  has  heard* 
or  will  hear —  his  door  (I  see)  is  not  always 
shut  against  parties,  or  at  least  not  against 
parties'  lawyers ;  and,  seeing  no  limit  to  the 
number  of  his  sittings,  the  conclusion  I  drair 
is  —  that  when  A,  who  knows  nothing,  indi- 
cates  B,  who  knows  something,  it  may  happen 
to  B,  in  that  event,  to  be  heard. 

Diligence,  Scotico-Jargonice,  means,  inier 
alia,  an  order  to  a  man  to  appear  in  the  cha- 
racter of  a  witness :  for  among  Scotch,  as  well 
as  English  lawyers,  it  is  a  rule,  that  when  a 
word  in  use  among  the  people  is  employed^ 
it  may  be  employed  to  mean  anything  but 
what  the  people  mean  by  it.  Diligences  are 
the  nets  employed  in  Scotland  to  fish  for 
witnesses ;  and,  seeing  nothing  to  hinder  but 
that,  from  the  beginning  to  the  end  of  the 
career  of  factitious  delay,  diligence  may  fol- 
low upon  diligence,  I  see  nothing  to  hinder 
but  that  when  it  happens  to  an  ignorant  wit- 
ness to  have  pointed  out  a  knowing  one,  the 
knowing  one  may  be  heard. 

But,  under  the  management  of  your  Lord- 
ship's learned  reformer,  English  is  to  be  the 
model  of  Scotch  justice  :  —  Juries,  for  ever! 
and  in  the  true  English  style  I  And  thenoe 
comes  my  apprehension,  that,  either  for  want 
of  thought,  or  from  thought  twisting  itself 
to  the  sinister  side,  this  palsy  may  be  inocUH 
lated  into  Scotch  justice,  along  with  so  many 
others  from  the  same  source. 

Thus  stands  the  matter,  in  respect  of  the 
provision  made  for  the  discovery  of  sources 
of  evidence  as  yet  unknown.     If,  in  thu  de? 
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iidency  in  the  system,  the  sitiution  of  the 
•athors  considered,  there  appear  not  much 
tause  for  wonder,  there  will  appear  still  less, 
when  it  is  observed  how,  by  another  of  its 
▼ices,  sources  of  evidence  ah-eady  known  are 
exposed  to  perish  without  remedy.  During 
the  six  or  twelve  months,  or  any  greater 
number  of  months,  of  the  Petitions  and  nn- 
abridgeable  delay,  fortune  is  not  always  idle. 
A  necessary  witness,  whose  testimony  would, 
under  the  natural  system,  have  been  collected 
the  first  day  —  this  necessary  witness  (sup- 
pose) dies :  thereupon,  along  with  him,  pe> 
fishes  the  plaintiff's  or  the  d^endant's  right : 

—  for  in  all  that  time,  the  system  has  af- 
forded no  possible  means  of  preserving  his 
evidence. 

For  the  relief  of  this  disorder,  under  Eng- 
lish law  so  carefully  inoculated  and  nursed  by 
one  sort  of  lawyer  —  the  common  law  judge 

—  up  oomes  another  sort  of  lawyer — the 
equity  judge — with  his  sham  remedy:  bill 
in  equity  for  examination  in  perpetuam  ret 
memorianL,  or  examination  de  bene  ease. 

In  both  these  instances,  a  previous  suit 
in  equity  is  necessary: — with  its  attendant 
train  of  extra  delay,  vexation^  and  expense. 

In  both  instances,  the  evidence  is  collected 
in  the  bad  mode — put  into  the  bad  shape 

—  attached  to  that  modification  of  technical 
procedure:  —  with  its  attendant  danger  of 
tnisdecision. 

In  the  case  of  the  examination  in  perpe- 
tuam rei  Memoriam,  the  suit  has  no  other  ob- 
ject :  —  and,  admitting  of  no  decision,  ends 
when  that  object  has  been  obtained,  or  found 
imattainable. 

In  the  case  of  examination  de  bene  esse^  a 
suit  having  an  ulterior  object  being  already 
instituted,  the  effect  of  the  application  for  an 
examination  in  this  mode,  or  rather  upon  these 
terms,  is  only  to  procure  the  examination 
of  this  or  that  witness  to  be  accelerated:  — 
performed  before  the  defendant's  answer  has 
come  in,  though  not  before  he  has  appeared 
(t.  e.  without  appearing,  has  submitted  to 
employ  an  attorney  in  his  defence;) — per- 
formed at  ihaXprematwre  peri4>d,  antecedently 
to  the  stage  appointed  by  the  general  rule 
£or  the  examination  of  all  the  witnesses. 

In  both  cases,  there  is  a  chance  —  but,  on 
this  occasion,  it  were  far  too  much  to  under- 
take to  explain  what  chance  —  that  the  evi- 
dence so  collected  under  the  authority  of  a 
eourt  of  equity  may  come  to  be  employed  in 
A  trial  at  common  law,  and  laid  before  a  jury. 

But  in  neither  case  can  it  be  so  employed, 
unless  the  witness  so  examined  be,  by  death, 
or  perhaps  by  incurable  infirmity,  disabled 
from  attendiuice.  Moreover,  in  both  cases, 
besides  that  this  remedy,  even  when  admitted 
to  be  applied,  is  thus  inadequate,  and  no  less 
apt  to  afford  aggravation  than  relief,  so  scanty 
'iff  it  in  its  application  to  the  field  of  law,  as 


to  cover  but  a  small  fragment  of  the  extent 
of  the  demand. 

No  such  remedy,  where  the  peraon  of  the 
plaintiff,  or  of  any  one  else,  through  whose 
person  his  mind  is  wounded  —  none  where 
his  reputation  is  the  subject  of  the  injury. 

No  such  remedy,  where,  the  subject  of  the 
injury  being  this  or  that  individual  article  of 
specific  moveable  property,  the  injury  con- 
sists in  dettmction  or  deterioration,  the  result 
of  negligence  or  malice. 

No  such  remedy,  in  a  word,  beyond  the 
comparatively  scant v  range  of  egruify  jurisdic- 
tion ;  of  the  imperfection  of  which,  in  point 
of  extent,  this  sample  may  serve :  for,  as  to 
the  marking  out  its  limits,  a  mystery,  which 
remains  such  to  the  roost  learned  eyes,  will 
not  be  undertaken  to  be  revealed,  especially 
in  a  parenthesis,  by  this  unlearned  hand. 

But,  even  within  this  narrow  range,  it  may 
be  a  question,  whether,  upon  the  whole,  jus<> 
tioe,  so  far  as  jury-trial  is  concerned,  is  any- 
thing the  better  for  it. 

Excepting  (for  special  reasons,  too  special 
to  be  here  detailed)  the  case  of  a  will,  the 
validity  of  which  it  is  meant  to  secure  against 
dispute  —  without  some  apparent  danger  of 
death,  as  likely  to  ensue  before  the  witness 
can  be  presented  to  a  jury-box,  a  man  will 
not  be  apt,  even  where  equity  and  common 
law  join  in  allowing  it,  to  betake  himself  to 
so  expensive  a  security.  Were  such  precau- 
tion natural,  the  use  of  it  would  be  general, 
in  all  cases  in  which  the  importance  of  the 
cause  presented  a  warrant  for  the  expense. 
The  case  of  a  will  ^as  above)  excepted,  the 
use  of  this  security  is  in  a  manner  confined  to 
the  case  where  imminent  danger  is  certified 
by  old  age  or  particular  infirmity. 

The  suitor,  then  (say  the  plaintiff,)  having 
notice  of  the  indisposition  of  the  witness,  if 
so  it  be  that  he  has  law  and  reflection  enough 
to  be  aware  of  the  peril  that  awaits  him^ 
repairs  accordingly  to  his  attorney.  The 
scene  lying  most  probably  in  the  country  (the 
country  containing  seven  or  eight  times  as 
many  inhabitants  as  the  metropolis)  while  he 
is  occupied  in  procuring  an  interview  with  the 
attorney,  or  the  attorney  in  corresponding  on 
the  subject  with  his  ayent  in  town,  and  the 
one  or  the  other  in  drawing  instructions  for 
the  bill  in  equity,  and  counsel  in  town  or 
country  in  perusing  and  settling  the  bill  or 
drawiny  the  interrogatories,  or  the  agent  in 
town  in  performing  the  operations  prepara- 
tory to  the  taking  out  the  commission  for  the 
examination  of  the  witness,  or  while  the  com- 
mission or  the  commissioners  are  upon  their 
travels  —  the  patient  dies,  or  loses  his  recol- 
lection, or  does  not  choose  to  be  disturbed, 
on  the  subject  of  a  dispute  which  to  him  is 
a  matter  of  indifference  :  —  not  to  mention 
that  men  are  apt  to  die  at  short  notice,  that 
a  disorder  which  proves  mortal  is  not  always 
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at  the  outset  known  to  be  so,  and  that  it  does 
not  necessarily  follow,  that  because  it  happens 
to  me  to  stand  in  need  of  a  man's  testimony, 
his  manner  of  life,  and  the  state  of  his 
health,  lie  all  along  within  my  knowledge. 

Of  this  incidental  equity  suit,  thus  to  be 
squeezed  into  the  belly  of  a  lawtuit,  the  cer- 
tain expense  is,  in  the  greater  number  of 
instances,  greater  than  the  whole  value  in 
demand  in  the  lawsuit :  greater  not  only  in 
the  majority  of  the  suits  that  would  be  insti- 
tuted under  the  natural  system,  but  in  the 
majority  of  the  suits  that  are  instituted  under 
the  technical  system,  notwithstanding  the 
exclusion  put  by  it  upon  so  great  a  majority 
of  suits  and  suitors. 

Of  this  incidental  suit,  the  coets  on  one  or 
both  sides  are  borne  by  the  party  whose  mis- 
fortune it  is  to  stand  in  need  of  testimony 
thus  circumstanced :  and  this  not  only  in  the 
^rst  instance,  and  while  as  yet  it  is  unknown 
whether  his  demand  be  just  or  no,  but  even 
after  the  definitive  judgment  given,  and  the 
justice  of  his  demand  established  by  it. 

If  the  patient  recovers,  in  such  mamier 
that  his  testimony  is  capable  of  being  delivered 
at  the  trial,  so  much  the  worse  for  the  party 
who  stands  in  need  of  it :  for  in  that  case  the 
testimony  must  be  collected  on  this  second 
occasion  in  the  only  mode  in  which  it  ought 
to  have  been  coUec'ted  on  any  occasion,  and 
the  expense  of  collecting  it,  including  tra- 
velling expenses,  demurrage,  and  so  forth,  is 
repeated. 

All  these  considerations  laid  together,  it 
would  be  matter  of  satisfaction  rather  than 
regret,  should  it  be  found,  as  I  am  confident 
it  would,  that  in  comparison  of  the  number 
of  instances  in  which  it  might  be  employed, 
the  instances  in  which  this  insidious  remedy 
is  actually  employed  are  extremely  rare. 

In  Queen  Anne's  reign,  on  the  vccasion 
of  the  act  which  afterwards  passed  for  the 
amendment  of  the  law  (4  &  5  Ann.  ch.  16.) 
this  defect  in  jury-tiial,  as  then  and  still  con- 
stituted — a  defect  —  not  in  the  compotitum, 
of  the  tribunal,  but  in  the  course  of  proce- 
dure anterior  to  the  day  on  which  the  cause 
is  brought  before  that  tribunal — came  under 
the  view  of  pariiament,  and  was  attested  by 
the  recognition  of  both  houses.  Under  the 
guidance  of  Lord  Somers,  the  Lords  proposed 
a  palliative,  at  once  inadequate  and  dangerous : 
under  the  guidance  of  Mr.  Pulteney,  the  Com- 
mons rejected,  and  prevailed  upon  the  Lords 
to  join  in  rejecting,  this  palliative,  but  for 
reasons,  a  material  part  of  which  operates  in 
condemnation  of  the  still  subsisting  practice. 
The  proposal  of  the  Lords  (Journals,  xviii. 
69)  was,  that "  after  issue  joined,  in  any  action 
to  be  brought  in  the  courts  of  Westminster, 
upon  oath  made  that  any  witnesses  cannot 
be  present  at  the  trial,  by  reason  of  their 
being  to  go  beyond  the  seas,  or  by  reason  of 


sickness,  or  other  infirmity ;  it  shall  be  lairliil 
by  rule  of  court,  for  the  pUuntifi*  or  defondan^ 
to  exhibit  interrogatories  to  such  witnesses 
to  be  examined  thereunto,  upon  oath,  beSarm 
one  of  the  judges  of  the  said  court,  or  before 
commissioners  to  be  appointed  under  the  i 
of  the  court ;  which  depositions  may  be  i 
use  of  at  the  trial,  in  case  the  witnesses  < 
not  be  there ;  and  said  depositions  shall  be 
afterwards  entered  or  enrolled  in  the  i 
court." 

The  mischief  having  its  root  in  the  c 
of  the  technical  system,  no  remedy,  levnng 
the  basis  of  that  system  untouched  (refiiMd 
to  hear  parties  and  witnesses  at  the  outset,) 
could  operate  as  anything  better  than  a  feeUe 
palliative  :  — but  this  remedy  fell  short  even 
of  that  feeble  palliative.  A  case  to  whi<^ 
it  applied  itself,  besides  the  somewhat  leas 
exceptionable  ground  of  **  sickness  or  other 
infirmity,"  was  the  case  of  a  design,  on  the 
part  of  the  witness,  to  go  abroad:  a  case  to 
which  it  did  not  extend  was  that  of  deaths 
To  save  himself  from  the  ordeal  of  cross-ex- 
amination, a  man  engaged  by  corruption  ab 
extra  or  ab  intra  to  give  fidse  testimony,  may 
feign  (and  what  more  easy  than  to  feign,  and 
in  a  manner  not  to  be  detected  ?)  "  siekneaa 
or  other  infirmity  ?" — or,  what  is  much  more 
simple,  if  it  be  worth  his  while,  he  may  pre- 
tend obligation  to  go  abroad,  take  a  trip  frooi 
Dover  to  Calais,  and  so  go  abroad  on  purpose : 
but  to  no  such  purpose  will  a  man  either  die 
or  feign  himself  dead.  Examination,  taken  ie 
either  of  the  modes  thus  proposed  by  Lord 
Somers,  might  therefore,  If  under  condition 
of  not  being  used  but  in  case  of  death,  have, 
comparatively  speaking,  been  legalized  with 
little  danger:  and  in  this  case,  the  earlier 
taken,  the  more  effectual  the  remedy.  But 
the  stage  of  the  cause  proposed  for  taking  the 
examination  was —  not  till  o/ier  issue  joiied; 
that  is,  not  till  after  two,  three,  or  any  greater 
number  of  months  after  the  commencemeBt 
of  the  cause. 

Of  the  body  of  objections,  which  operated 
to  the  conviction  of  their  lordships  (Comm. 
Journals,  xv.  198,)  an  indisputable  part  was 
composed  of  such  as  have  no  force  but  upon 
the  supposition  of  the  radical  impropriety  of 
equity  practice :  of  an  essential  part  of  the 
practice  of  the  court,  of  which  the  noble  and 
learned  lord  their  spokesman,  the  great  Lord 
Somers,  was  sole  judge:  the  impropriety  (I 
mean)  of  employing  one  judge  to  hear  and  see 
witnesses — another,  and  without  the  first,  to 
apply  their  testimony  or  supposed  testimony, 
to  its  use :  —  an  impropriety  most  explicitly 
confessed  by  the  Lord  Chief-Baron  Gilbert 
in  the  book  called  Bacon's  Abridgment,  title 
Evidence,  voL  ii.  p.  625:  and  wMch,  I  have 
not  the  least  particle  of  doubt,  would  widi 
equal  fiankness  be  confessed,  or  rather  pro* 
claimed,  by  Lord  Somers's  noble  and  letmd 
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taoceMor,  should  it  occur  to  your  Lordship  to 
pat  the  quesdon  to  him  across  the  oonvivial 
teble. 

MesntiBie,  supposing  the  admission,  thus 
proposed  to  be  given  to  the  testimony  in  this 
mske-shift  shape,  had  been  confined  to  the 
esse  on  which,  in  the  most  perfect  shape,  tes- 
timony from  the  source  in  question  is  not  to 
be  had — on  this  supposition,  the  proposed 
amendment  (it  is  evident)  would  have  been 
a  real  improvement :  I  mean,  in  so  fiu>  as  it 
coiuisted  in  allowing  the  application  to  be 
made  in  the  common-law  court,  in  which  the 
suit  was  already  lodged.  The  use  of  it  might 
in  that  case,  and  of  course  would  have  been, 
ro-extensive,  tic  ciW  matters  at  least,  with 
the  jurisdiction  of  the  court,  in  which  the 
evidence  was  to  be  employed :  and,  except 
the  radical  inconvenience  of  committing  the 
decision  to  a  judge,  by  whom  the  witness,  at 
the  time  of  his  examination,  was  neitber  seen 
nor  heard  —  an  inconvenience  which,  how- 
ever, cannot  always  be  avoided — the  mode 
of  collection  would  have  had,  or  might  have 
had,  in  every  other  particular,  the  advantages 
which  jury-trial  possesses  in  common  with 
the  natural  mode :  —  viz.  cross-examination 
by  or  onbefaalf  of  the  adverse  party,  with  the 
benefit  of  qttestiams  arising  out  of  the  antwerSt 
and  so  forth. 

But,  in  this  proposed  amelioration  of  the 
technical  system,  whatsoever  good  there  was 
or  could  have  been,  what  is  it  but  an  approxi'^ 
motion,  and  that  a  remote  one,  made  towards 
theiurfum/naode? 

On  all  such  occasions,  what  care,  what 
tender  care  on  all  sides,  to  avoid  seeing  the 
object  ~  •  the  unexceptionable,  the  perfect 
system — all  the  while  standing  dose  under 
their  eyes! 

In  respect  of  the  oecaeion  and  the  purpose, 
^rrespondent  to  the  English  practice  of  exa- 
minations in  perpetuam  rei  memoriam,  and  de 
bene  esse,  is  tiie  Scotch  practice  of  examina- 
tion of  witnesses  to  lie  m  retentis.  But, 
whereas  the  jurisdiction  of  English  equity 
extends  over  but  a  part,  probably  the  smaller 
part,  of  the  fidd  of  what,  in  one  of  the  four 
or  five  senses  of  the  word  dvil,  is  called  civil 
law,  the  applicability  of  the  Scotch  practice 
of  taking  depositions  in  retentis  is  co-exten- 
sive (I  take  it  for  granted)  with  the  jurisdic- 
tion of  the  Court  of  Session ;  an  authority 
which,  in  one  way  or  other,  covers  the  field 
of  civil  law  in  its  whole  expanse :  —  not  to 
mention  a  considerable  portion  of  the  field  of 
criminal  Uw. 

Scotland  not  being  afflicted  by  any  such 
•distinction  as  that  between  law  and  equity  — 
'to  the  application  of  this  remedy,  such  as  it 
•is,  no  additional  suit  in  another  court  is  in 
Scotland  necessary :  but  even  there,  whether, 
.upon  the  whole,  justice  finds  most  matter  of 
«iktisMM!A  or  of  R^ret  in  the  ftdlity  of  re- 


sorting to  it,  is  matter  of  account,  the  state- 
ment of  which  is  beyond  my  competence. 

In  some  other  place,  I  propose  to  myself  ta 
submit  to  your  Lordship  some  sort  of  apperpt 
of  the  price  paid — paio  by  the  people — paid 
in  the  several  shapes  of  delay,  expense,  and 
denial  of  justice,  not  to  speak  of  misdecision 
— for  the  benefit  of  jury-trial,  at  its  present 
stage,  grafted  as  at  present  on  the  technical 
system ;  —  and  for  the  services  rendered  by 
learned  lords  and  gentlemen — to  somebody, 
doubtless,  but  to  whom  I  cannot  find,  except 
to  learned  lords  and  gentlemen — by  the 
upholding  of  that,  together  with  the  other 
branches:  — as  likewise  what  are  not,  as  well 
as  what  are,  the  considerations,  by  which 
this  popular  branch  of  the  technical  mode  of 
procedure  has  never  ceased  to  command  their 
eulogy,  any  more  than  the  natural  mode  their 
silence.  But,  fearing  to  diverge  too  hr  from 
the  more  immediate  subject  of  this  letter,  I 
dismiss  these  topics  for  the  present. 

Having  thus  submitted  to  your  Lordship 
the  only  plan,  upon  which,  in  my  view  of  the 
matter,  jury-trial  in  civil  cases  can  in  Scot- 
land  be  rendered,  in  any  considerable  decree, 
subservient,  upon  the  whole,  to  the  ends  of 
justice,  I  proceed  to  consider  so  much  of  the 
proposed  plan  on  this  subject,  as  appears  on 
the  &ce  oif  the  resolutions. 

From  the  very  little  that  is  there  stated^ 
what  I  see  distinctly  enough  is,  in  what  way 
this  supposed  remedy  against  fiurtitious  delay, 
vexation,  and  expense,  if  that  be  among  the 
objects  of  it,  presents  a  probability  of  giving 
increase  to  that  aggregate  mass  of  inconve- 
nience: what  I  am  unable  to  discover  is  — 
by  what  means  it  presents  a  probability  of 
making  any  defalcation  from  that  mass. 

No  particulars  being  given,  concerning  the 
mode  in  which  the  several  questions  of  &ct 
are  designed  to  be  brought  before  the  jurv, 
to  speak  of  this  and  that  and  t'other  mode  in 
the  character  of  possible  ones,  and  then  to  say 
—  this  wUl  not  diminish  delay,  &c.,  nor  this, 
nor  that — is  a  sort  of  exerdse  that  would  be 
little  better  than  fighting  shadows. 

What  I  see  beyond  doubt  is — that,  to  lay 
the  points  in  question  before  a  jury,  abun- 
dance of  new  formalities  must  be  introduced: 
what  I  do  not  see  any  probability  of,  is  — 
that,  upon  the  introduction  of  this  new  mass 
of  formality,  any  such  portion  of  the  existing 
mass,  as  shall  be  equal  to  it,  will  be  cleared 
away.  In  England,  a  cause  in  which  a  jury  is 
employed,  is  sooner  terminated  (it  has  been 
said,)  than,  without  a  jury,  a  cause  of  the 
same  nature  would  be  in  Scotland.  Be  it 
so :  —  but  it  does  not  follow,  that  by  the 
application  of  jury-trial,  even  in  the  best 
mode  in  which,  under  the  existing  system  of 
technical  procedure,  it  could  be  applied  in 
Scotland  to  that  same  cause,  the  cause  would 
receive  its  termination  there  sooner  than  it 
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does  now.  In  the  midsfc  of  so  much  ftcti* 
dous  delay,  what  little  abbreviation  there  is 
in  the  English  mode,  depends  upon  the  system 
of  pleading  taken  in  a  mass:  and  I  have  no 
more  apprehension  of  seeing  the  Scotch  nation 
submit  to  defile  itself  wii^b  any  such  abomi- 
nation, than  I  have  of  seeing  the  port  of  Leith 
opened,  for  the  importation  of  a  pack  of  mad 
dogs,  or  for  a  cargo  of  cotton  impregnated 
Mecundum  artem  with  the  plague. 

In  English  pleading,  what  little  abbrevia- 
tion —  defalcation  (I  mean)  from  factitious 
delay  —  what  little  abbreviation  of  that  sort 
there  is — and  that  purchased  at  the  expense 
of  intelligibiUty  and  cognosdbility,  speaking 
with  reference  to  the  body  of  the  people  — 
consists  in  the  use  of  those  general  proposi- 
tions or  forms  of  averment,  on  the  part  of  the 
defendant,  called  general  issues : — not  guilty  ; 
— non-cusumpst^,  and  four  or  five  more ;  some 
of  which  include  others,  so  logically  have 
they  been  framed.  But  these  propositions 
have  not,  any  of  them,  any  meaning,  but  in  the 
way  of  reference :  and  their  meaning  varies 
ad  infinitum,  according  to  the  object  to  which 
they  are  referred :  —  it  varies,  according  to 
the  genus  of  the  action,  as  characterized  by 
the  declaration  (the  instrument  of  demand 
exhibited  on  the  part  of  the  plainti£^)  and 
the  counts,  the  specific  demands  and  allega- 
tions contained  in  it.  Not  guilty,  for  example, 
the  most  changeable  of  all  these  Proteuses,  in- 
volves two  clusters  of  propositions,  which  are 
altogether  different,  according  as  the  action  it 
applies  to  is  an  action  of  trover  or  ejectment. 
In  one  of  the  instances  it  entitles  the  defen- 
dant to  prove,  by  way  of  defence,  one  or  more 
of  one  list  of  fiu:ts;  in  the  other,  one  or  more 
of  another  list  of  facts,  and  so  on :  lists  to- 
lerably well  settled  (viz.  among  lawyers)  for 
ordinary  purposes,  by  arbitrary,  and  absurd, 
and  inconsistent  decision,  but  altogether  un- 
discoverable  by  the  light  of  common  sense, 
and  thence  incapable  of  being  understood, 
even  by  the  enlightened  part,  of  the  body  of 
the  people. 

The  two  general  issues  here  mentioned, 
corresponding  to  three  formularies,  or  genera 
of  actions  (non-assumpsit  corresponding  to  the 
action  of  assumpsit)  are  mentioned,  because 
under  one  or  other  of  these  actions,  but  in 
bv  hi  the  largest  proportion  under  assumpsit, 
nme  tenths  at  least  of  the  whole  number  of 
causes,  commenced  in  the  regular  way  in  the 
common-law  courts,  would  be  found  to  be 
comprised. 

But  it  is  to  the  use  of  these  ahhremations, 
one  advantage  of  which  (professionally  speak- 
ing) is,  that  they  are  so  frequently  found 
to  stand  in  need  of  re-dilatations,  under  the 
name  of  papers  of  particulars  (with  fees  for 
the  same,)  that  everything  that  savours  of 
dispatch  is  confined  in  English  practice :  and 
this  jargon,  unless,  as  in  British  India,  planted 


by  the  bayonet,  being  incapable  of  taking  root 
in  any  other  than  English  ground,  along  with 
it  vanishes  all  the  advantage,  looked  for,  or 
pretended  to  be  looked  for,  on  that  score. 

But  this  prop»  in  the  character  ois^techmieal 
support  for  the  jury-box,  being  thus  found 
eaten  up  by  the  dry  rot,  there  remains  no 
other  regular  common-law  support  than  that, 
the  rottenness  of  which  is  conveyed  to  every 
ear  by  the  name  o( special  pleading:  a  mass 
of  corruption,  on  which  a  stigma  is  regularly 
imprinted —  I  will  not  undertake  to  say  ex- 
actly how  many  times — some  dozen  of  tinaes 
at  least  —  every  year,  by  the  hand  of  the 
legislature :  —  as  often,  I  mean,  as  allowance 
is  given  to  plead  the  general  issue,  and  give 
the  act  in  evidence. 

Remain  (it  may  be  thought)  for  supports 
to  the  jury-box,  the  papers  of  partieukvs 
above  aUuded  to,  or  whatever  eUe,  under  the 
name  of  **  relevant  facts  alleged  in  the  sum- 
mons or  other  writ,'*  kc,  or  "  admissions  or 
denials  thereof,"  may  be  proposed  to  be  sub- 
stituted to  them  on  Scottish  ground.  But 
these,  so  fiir  at  least  as  they  extend  on  Eng- 
lish ground — the  only  ground  on  which  they 
have  ever  been  placed — are  but  fragments  of 
a  new  system  of  special  pleading,  already  dry- 
rotted,  serving  no  other  purpose  so  aasnredly 
and  so  completely,  as  that  of  a  certificate, 
bearing  witness  to  the  rottenness  of  the  old. 

Call  them  (these  conflicting  masses  of  alle- 
gation) —  call  them  by  any  name  —  English 
or  Scottish  —  counts  and  special  pleas  —  or 
counts  on  one  side,  with  papers  o£  particulars 
on  either  or  both  sides ;  **  summon^*  (with 
the  libel  in  it)  on  one  side,  "  whole  drfenees," 
distinct  or  indistinct,  on  the  other — the  same 
religious  care  is  observable,  on  both  sides  of 
the  Tweed,  to  prevent  their  cutting  the 
thread  of  the  suit  too  soon — to  prevent  their 
answering  any  other  purposes,  to  the  preju- 
dice of  the  ends  of  judicature :  —  the  same 
effectual  care  to  shut  out  that  simultaneous, 
reciprocal,  complete,  and  correct  explanatioii, 
which  nothing  but  the  presence  of  both  par- 
ties  feeing  each  other  under  the  eye  of  the 
judge,  can  give  —  to  prevent  the  stemming 
of  that  torrent  of  learned  and  inde&tigable 
mendacity,  which  spreads  such  fertility  over 
the  ancient  demesnes,  attached  to  tins  rf 
court  and  colleges  of  justice. 

Another  support  indeed,  capable  of  being 
provided,  is  a  suit  in  equity :  as  where,  in  the 
language  of  English  equity,  an  issue  is  said 
to  be  directed.  Upon  the  hearing  of  the  causey 
on  the  ground  of  the  mass  of  evidence  already 
delivered  in  another  shape,  the  comparative 
untrustworthiness  of  which  is  thus  reoog» 
nised,  an  allegation  or  set  of  allegatioos  are 
fixed  on,  and,  by  the  help  of  a  lie,  dictated 
by  the  judge,  the  truth  of  it  is  sent  to  be 
inquired  after,  on  the  ground  of  testimoBy* 
delivered  in  that  more  trustworthy  ah^ie,  ia 
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which  alone  (except  now  and  then  in  a  case 
of  necessity)  it  is  ever  suffered  to  be  pre- 
sented to  the  jury-box. 

To  the  adoption  of  this  basis,  no  objection 
on  the  score  of  probable  repugnance  seems 
opposable.  Unfortunately,  by  the  same  causes, 
and  in  the  same  proportion,  as  the  practical 
bdity  of  it  is  increased,  the  utiiity  is  dimi- 
nished. The  cause  is  first  to  be  tried  in  some 
one  or  other  of  those  bad  modes,  to  which, 
in  consideration  of  their  acknowledged  bad- 
ness, jury-trial  is  proposed  to  be  substituted : 
under  the  name  and  notion  of  a  substitute, 
jury-trial  would,  on  this  plan,  be  erected  as 
a  superstructure,  on  an  edifice,  the  immo- 
derate bulk  of  which  is  the  very  subject  of 
complaint. 

At  the  end  of  a  course  of  special  pleading, 
in  the  original  mode,  the  points  in  question 
are  somehow  or  other  brought  to  an  issue, 
without  the  application  of  any  such  instru- 
ment as  human  reason,  on  the  part  of  the 
judge.  In  the  new-invented  mode,  by  papers 
of  particulars^  the  use  of  that  instrument,  in 
that  learned  hand,  is,  or  at  any  rate  might  (I 
should  suppose)  be,  alike  spared.  But,  in 
the  case  where  an  issue  is  directed,  nothing 
that  is  to  be  done  being  predetermined  by 
any  pre-established  forms,  whatsoever  might 
by  possibility  be  done,  in  practice  nothing 
ever  is  done,  without  a  previous  settlement 
of  the  tenor^  the  very  words,  of  the  issue, 
under  the  eye  of  a  judge.  This  function  — 
being,  like  so  many  other  of  the  most  essential 
functions  of  judicature,  beneath  the  dignity 
of  so  great  a  personage  as  the  judge  so  called 
->  is  turned  over,  that  is,  turned  daum,  to  a 
subordinate  sort  of  judge,  called  9l  master: — 
more  delay,  more  business,  and  more  fees. 

This  practice  of  directing  issues,  were  it 
imported  into  the  port  of  Leith,  the  same 
incompatibility  with  superior  judicial  dignity 
would — though  not  necessarily,  but  too  na- 
turally —  be  imported  along  witii  iL 

Meantime,  thb  operation  of  directing  an 
issue  or  issues  is  not  materially  different  from 
that  which  my  judge  would  have  to  perform, 
in  the  case  where  jury-trial  were  called  for 
by  either  party,  after  a  decision  pronounced 
in  the  character  of  a  definitive  decision,  by 
himself.  And,  unless  the  instances,  in  which, 
under  the  existing  practice,  reference  is  thus 
made  to  a  jury,  are  much  fewer  than  they 
ought  to  be  (which,  under  the  recognised 
enormity  of  the  addition  to  the  expense,  may 
not  improbably  be  the  case,)  your  Lordship 
may  conceive  by  anticipation,  how  few  the 
instances  would  be,  in  which,  on  my  plan, 
the  good  men  and  true  of  Scotland  would 
find  themselves  saddled  with  this  burden,  in 
comparison  of  the  instances  in  which  they 
would  have  to  subndt  to  this  vexation,  on 
any  plan  which  the  learned  reformer  could 
approve. 


One  actual,  and  therefore  possible,  though 
even  rarely  exemplified,  technical  substratum 
for  jury-trial  (I  am  sensible,)  still  remains; 
and  that  is  the  sort  of  cause,  to  which,  finding 
no  name  in  use  for  it,  though  in  every  techni- 
cal court  they  are  heard  every  day  in  swarms, 
I  have  been  obliged  to  make  a  name,  and  call 
it  a  motion'Cause ;  a  cause  carried  on  upon 
no  other  than  the  fiivourite  sort  of  evidence 
already  mentioned — affidavit  evidence.  Pr* 
tiiiims  to  the  Chancellor  in  matters  of  bank^ 
ruptcg  form  the  most  striking — and  probably, 
in  respect  of  average  quantity  of  value  at 
stake,  the  most  important — exemplification  c 
— petition,  a  sort  of  motion,  upon  paper.  In 
the  case  of  these  petition  causes,  an  issue  b 
now  and  then  directed  ;  and,  even  in  other 
motion-causes,  in  other  courts,  reference  has 
been  known  to  be  thus  made  to  a  jury,  though 
much  more  rarely. 

But,  to  the  working  after  this  model,  there 
are  two  objections:  one  on  the  ground  of 
justice  and  utility,  the  other  on  the  ground 
of  practical  probability  of  adoption. 

On  the  ground  of  justice  and  utility,  the 
objection  is  — ^that,  under  this  mode  of  trial, 
the  encouragement  to  perjury  is  so  great,  that 
the  facts,  capable  of  being  extracted  out  of 
the  mass  of  testimony  for  the  purpose  of  be^ 
ing  taken  for  the  subject  of  the  issue,  will  be 
liable  to  be  concealed  or  overwhelmed,  by  the 
mass  of  fidse  fiicts  advanced,  under  the  pro- 
tection afforded  by  that  mode  of  trial  against 
the  scrutinizing  power  of  cotmter^intetroga- 
tion :  not  to  speak  of  its  dilatoriness  in  com- 
parison  of  the  natural  mode,  and  its  furnishing 
no  witnesses  but  willing  ones.  It  presupposes, 
therefore,  the  universal  extension  of  a  mode 
of  conflicting  testification,  alike  favourable  to 
the  generation  of  perjury,  and  un&vourable 
to  the  direct  ends  of  justice, 

I  throw  out  this  objection,  rather  as  mat- 
ter for  consideration,  if  it  were  worth  while, 
than  as  being  assured  of  its  not  being  upon 
the  whole  an  advantageous  succedaneum  to 

the  existing  system But  what  renders  it 

not  worth  insisting  on,  is  its  feilure  on  the 
ground  of  practical  probability.  A  motions- 
cause,  though,  in  comparison  of  a  cause  carried 
on  under  the  natural  system,  enormously  Amy, 
is,  in  comparison  of  a  cause  carried  on  under 
any  other  branch  of  the  technical  system,  as 
conspicuously  short.  It  moreover  imports  a 
withdrawing  of  the  mendadty-licence,  and  a 
substitution  of  a  meagre  and  comparatively 
close  discourse,  purporting  at  least  to  be  the 
discourse  of  the  party  himself,  to  the  exu- 
berant and  inexhaustible  effusions  of  profea- 
sional  and  learned  eloquence. 

In  the  case  of  an  incidental  application, 
springing  out  of  a  cause  already  introduced 
and  carried  on  in  regular  form,  such  abbrevia- 
tion may  be  admitted.  But,  to  apply  to  the 
body  of  every  cause  any  such  short  method. 
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would  be  an  infringement  of  the  prerogative 
of  the  eoUege,  a  contempt  for  the  wiidom  of 
ages,  and  a  violation  of  the  act  of  loium,  if 
not  totidem  gyllabis^  at  any  rate  totidem  Uteris. 
Indeed,  be  the  occasion  what  it  may,  and  the 
arrangement  proposed  what  it  may,  to  be  as- 
sured of  its  being  a  vioktion  of  the  act  of 
union,  there  needs  no  more  than  the  assurance 
of  its  being  a  de^cation  from  the  mass  of 
deiay,  vexation,  and  expenae,  and  thereby  from 
the  reward  allowed  by  the  wisdom  of  ages  to 
learned  industry. 

Accordingly,  it  is  merely  in  the  character 
of  a  model  idready  existing  in  the  English  re- 
poeitory,  that  I  mention  this  possible  support 
for  jury-trial  in  Scotland — and  that  no  article, 
in  the  list  of  these  modeb,  may  be  omitted 

—  and  not  vdth  any  the  smallest  expectation, 
any  more  than  wish,  of  seeing  it  recommended 
to  your  Lordship's  notice  by  your  Lordship's 
learned  reformer,  or  any  other  learned  adviser, 
for  any  species  of  cause ;  —  meaning  always 
principai  not  incidental  causes. 

By  what  means,  therefore,  thiA  additional 
formality  is  likely  to  be  made  to  operate  in 
the  character  of  an  instrument  of  dispatch, 
passes  my  comprehension :  but  how  it  may 
be,  and  is  likely  to  be,  made  use  of  as  an  en- 
^pne  of  deiaif,  to  that  question  answers  offer 
themselves  in  abundance. 

Occasion  has  already  presented  itself —  not 
surely  of  informing,  but,  however,  of  humbly 
reminding  your  Lordship,  that  there  are  such 
sorts  of  causes  as  mold  fide  causes.  Of  the 
.existence  of  such  iniquity,  the  innocence  of 
the  learned  reformer,  if  his  language  were  to 
be  believed,  has  need  to  be  informed.  In  the 
10th  resolution  he  speaks  of  dissatiafaeticn 

—  of  a  party's  being  "  dissatisfied  with  the 
judgment  of  any  court,"  meaning  subordinate 
court :  — and  proceeds,  as  if  a  real  dissatis- 
.frKtioB  With  the  judgment  of  such  subordinate 
court  were  the  only  motive,  which,  in  his 
experience,  any  man  ever  found,  for  making 
application  to  a  super-ordinate  court. 

Supposing  Scotland  to  be  this  sort  of  Uto- 
pia—  from  the  power  which  he  gives  to 
either  party,  for  referring  the  matter  with  or 
without  reason  to  a  jury,  no  very  considerable 
mass  <^  mischief  might  arise.  But  in  Eng- 
land, as  your  Lordship  may  have  seen,  and 
will  see  a  little  more  distinctly  a  little  fur- 
ther on,  we  have  a  chamber,  in  which  the 
▼ermin  thft  spin  out  such  causes  are  bred  in 
awarms,  as  lice  and  fleas  are  said  to  have  been 
bred  in  Turkish  hospitals,  and  nurseries, 
founded  and  stocked  for  the  purpose :  and  one 
.of  his  improvements,  as  your  Lordship  will 
see  presently,  consists  in  the  building  of  just 
such  another  receptacle  at  Edinburgh,  spick 
and  span  new. 

Admitting,  then,  the  existence  of  the  breed 
of  autt  fide  suitors,  without  which  his  nur- 
sery for  them  would  be  without  inhabitants 
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— your  malAfide  defendant,  for  example,  with 
another  man*s  estate  or  money  in  his  hands 
— admitting  the  existence  of  this  best  sort 
of  customer,  observe,  my  Lord  (but  I  think 
your  Lordship  will  nothe pleased  to  observe,) 
in  how  many  shapes  nourishment  is  provided 
for  him,  by  these  four  resolutions  about  juries. 

He  forms  his  calculation ;  and,  if  mesne 
profits,  or  interest  of  money,  promise  to  out- 
weigh the  eventual  addition  of  expense — or 
without  any  such  trouble  of  calculation,  if 
hisafiairs  be  desperate — after  all  anterior 
sources  of  delay  are  exhausted,  taking  care 
to  wait  till  the  last  moment,  he  flies  to  reso^ 
buion  the  6th,  as  to  the  horns  of  the  altar, 
and  calls  for  his  share  in  this  new-imported 
stock  of  English  liberty. 

If,  as  per  resolution  7th,  "  that  part  of  the 
country  where  the  evidence  can  be  most  easily 
obtained'*  happens  fortunately  to  lie  within 
the  range  of  a  circuit,  and  the  commencement 
of  that  race  against  time  happens  to  be»  or 
can  be  made  to  be,  at  a  convenient  degree  of 
remoteness,  the  further  off  the  point  of  time, 
so  much  the  better  for  mala  fides. 

Moreover,  the  principle  of  circwmgffrating 
justice,  consisting  in  the  allotment  of  a  limited 
quantity  of  time  for  an  unlimited  quantity  of 
business,  another  chance  b^  thus  gets  into 
the  bargain  is  —  that  of  finding,  that  when 
the  cause  has  got  to  the  circuit  town,  there 
is  no  time  for  trying  it  as  it  should  be ;  where- 
by he  gets  the  benefit  of  cross  and  pile :  — 
or  there  is  no  time  for  trying  it  at  all ;  whereby 
he  gets  either  the  benefit  of  a  further  re- 
spite to  the  next  circuit,  or  that  of  finding  his 
adversary  content  to  give  up  half  his  right, 
rather  than  see  the  other  half  exposed  to  fur- 
ther perils. 

Is  it  a  cause  that  has  taken  its  commence- 
ment in  Shetland  or  the  Orkneys?  —  a  cause 
about  a  hovel,  for  example,  or  a  few  yards 
square  of  potatoe-ground  adjoining  to  it,  or 
the  boundary  between  one  such  scrap  of 
ground  and  another  ? — he  lays  hold  on  reso- 
lution the  8th,  and  up  goes  the  cause  to  Edin- 
burgh, and  there  breeds  another  cause,  the 
object  of  which  is  to  know,  whether  the 
Court  of  Session  there  shall  or  shall  not  think 
fit,  that  when  the  cause  is  got  back  again  so 
fitf  in  its  way  to  Norway,  it  shall  receive  the 
benefit  of  its  share  in  the  new  imported  atodc 
of  English  liberty. 

And  note,  that  the  power,  of  thus  giving 
exercise  to  the  &culty  of  locomotion,  vamy  be 
no  less  useful  in  the  hands  of  a  malA  fide 
suitor  on  the  plaintiff's,  than  on  the  defen- 
dant's side. 

As  for  example — in  a  situation  like  Lord 
Selkirk's,  should  it  happen  to  a  man  to  be 
actuated  by  a  disposition,  such  as  nobody  can 
be  further  than  I  am  from  meaning  to  attri- 
bute  to  that  noble  lord,  it  might  not  be  un- 
worthy of  your  Lordship's  consideration,  how 
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much  might  he  done  in  Buch  hands  towards 
ridding  the  country  of  its  superfluous  popula- 
tion, hy  actions  judiciously  introduced  into 
the  local  subordinate  court,  and  thereupon 
set  to  vibrate,  as  above,  in  an  arc  of  200  or 
300  miles  length,  between  the  subordinate 
court  and  the  super-ordinate. 

Over  and  over  again  I  have  had,  or  shall 
have,  occasion  to  confess,  that  were  there 
any  such  instrument  as  ^  speculum  mentis  that 
would  suit  the  purpose,  astutia,  rather  than 
innocence,  is  the  state  in  which  I  should 
expect  to  find  the  learned  reformer's  mind: 
should  this  conception,  on  the  other  hand,  be 
erroneous,  it  may  be  of  real  use  to  him  —  in 
his  office  or  in  his  profession — ^to  be  informed, 
what  ivicked  people  there  are,  in  this  wicked 
world. 

The  mention  made  in  resolution  the  6th 
and  resolution  the  9th,  of  the  Lord  Ordinary's 
court  (in  the  Outer-house)  and  the  court 
or  chamber  (meaning,  I  presume,  the  corre- 
spondent Inner-house,)  reminds  me  on  this 
occasion,  as  on  so  many  others  (of  which 
hereafter)  of  the  enigmatical  and  mysterious 
state  of  that  court,  which  is  at  the  same  time 
twH)  and  one.  Our  maid  fide  suitor,  when, 
with  the  help  of  one  jury  or  succession  of 
juries,  he  has  exhausted  the  stock  of  delay 
purchasable  at  the  Outer -house,  is  it  pro- 
posed that,  with  the  help  of  another  jury  or 
like  succession  of  juries,  he  shall  be  admitted 
to  the  purchase  of  a  fresh  stock  in  the  Inner- 
house?  and  this  in  the  two  cases — of  the 
causes  breaking  out  of  his  lordship's  hands 
and  getting  into  the  Inner-house  (viz.  by  re- 
claiming petition,)  whether  he  will  or  no, 
and  that  of  its  being  gently  wafted  thither 
by  his  diffidence ;  nz.  in  that  easy  sort  of 
vehicle,  called  a  great  avisandum^  in  the 
construction  of  which  his  lordship  shows  a 
degree  of  ezpertness  so  far  above  the  compre- 
hension of  any  EngUsh  judge  ?  These  are 
questions,  to  which,  from  the  first,  an  answer 
may  have  been  provided,  though,  upon  the 
&oe  of  the  resolutions,  no  trace  of  any  such 
thing  should  be  to  be  found. 

As  to  resolution  the  9th, — relative  to  causes 
brought  on  in  an  inferior  court,  including  the 
comitry  courts  at  ail  distances,  —  whether  it 
be  considered  in  itself,  or  confronted  with  re- 
solutions the  6th  and  7th,  relative  to  causes 
brought  before  the  Court  of  Session  in  the 
first  instance,  it  calls,  in  my  view,  for  ques- 
tions and  observations  more  than  one. 

When,  under  resolution  the  8th,  proofs 
having  been  allowed  in  a  court  in  the  Ork- 
neys, application  is  made  from  the  Orkneys 
to  Edinburgh,  for  trial  by  jury,  where  is  it 
supposed  that  the  trial  will  take  place  ?  —  in 
the  Orkneys,  from  whence  the  cause  came, 
and  where  most  probably  the  residences  of 
witnesses  and  parties  are  —  or  at  Edinburgh  ? 

In  the  case  where  the  cause  is  brought  be- 


fore the  Court  of  Session  at  Edinburgh  in  the 
first  instance  —  in  that  case,  by  resolution 
the  7th,  the  idea  occurs  (I  perceive)  to  the 
learned  reformer,  that  there  may  be  one  part 
of  the  country  in  whidi  "  evidence  may  be 
more  easily  obtaaued"  than  in  another;  and 
power  is  accordingly  given  to  the  Court  of 
Session,  to  place  tiie  scene  of  action  in  that 
venue.  But,  to  the  case  where  the  cause  is 
in  the  first  instance  brought  before  the  coun- 
try court  in  the  Orkneys,  this  power  is  not 
extended.  Had  resolutions  the  7th  and  8th 
changed  pUices,  this  doubt  would  have  been 
removed :  but,  whatsoever  may  have  been  the 
cause,  the  monopoly  of  this  benefit  seems  to 
have  been  intended  for  the  suits  commeneed 
at  Edinburgh:  suitors,  perverse  enough  to 
wish  to  have  justice  administered  to  them 
near  to  their  own  homes,  not  being  thought 
worthy  of  it. 

True  it  is,  that,  for  aught  I  know,  the  in* 
tention  may  have  been,  that  when  a  cause, 
which  from  the  Orkneys  has  ascendedU>Edii^ 
burgh,  has  re-descended  to  the  Orkneys,  re- 
ceives  the  benefit  of  jury-trial,  it  shall  not 
be  at  any  circuit  court,  but  at  the  stationary 
court  from  which  it  came:  I  mention  this» 
therefore,  not  as  matter  of  opinion  on  my 
part,  but  as  matter  of  doubt. 

Be  this  as  it  may,  if  I  comprehend  the  mat* 
ter  right,  my  Lord,  suitors  who  wish  to  re- 
ceive justice,  without  being  sent  200  or  800 
miles  for  it,  are  a  bad  set  of  people :  their 
wish  is  to  cheat  superior  merit,  the  exclusive 
growth  of  the  metropolis,  out  of  the  reward 
so  richly  due  to  it:  — the  practice  of  bringing 
causes  before  these  paltry  little  courts  is 
accordingly  a  bad  practice,  and  ought  to  be 
discouraged.  Else  why  is  it  that,  when  a 
cause  is  brought  in  the  first  instance  before 
one  of  those  petty  courts,  neither  party  can 
have  the  benefit  of  jury-trial,  without  trying 
the  cause  first  at  Edinburgh,  to  know  whether 
it  shall  be  tried  afterwards  in  the  jury  mode, 
in  the  Edinburgh  court,  there  or  elsewhere? 
—  to  be  tried,  viz.  in  the  court  it  came  firom, 
or  in  the  circuit  court,  or  in  God  knows — 
and  perhaps  the  learned  reformer  kno¥rs — 
what  other  court?  while,  if  the  plaintiff  has 
but  the  sense  to  commence  the  cause  in  the 
proper  place,  in  the  only  place  in  Scotland 
where  any  sort  of  cause  ought  to  be  com- 
menced, to  wit,  at  Edinburgh,  where  persona 
of  superior  learning  and  merit  may  extract 
their  due  out  of  it,  he,  as  well  as  the  defen- 
dant, may  put  themselves  in  possession  of 
this  new  and  matchless  benefit,  each  of  them 
at  his  own  will  and  pleasure,  without  bemg 
beholden  for  it  to  the  Court  of  Session,  or 
anybody  else,  and  without  being  obliged  to 
join  in  the  trial  of  a  preliminary  and  addi* 
tional  cause,  as  above. 

In  Engluid,  centuries  ago,  these  little 
country  reptiles  were  either  swallowed  up,  or 
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tucked  dry  —  nothing  left  but  a  husk  —  by 
the  great  serpents  in  Westminster- Hall:  — 
the  wisdom  which  gave  success  to  the  design 
was,  if  I  mistake  it  not,  a  prototype,  and  per- 
haps a  model,  to  this  the  learned  reformer's 
grand  scheme  of  reformation. 

All  this  while,  lest  injustice  be  done  to 
jury-tria),  and  a  mat-chless  remedy  put  upon 
the  list  of  pure  poisons,  let  it  not,  my  Lord, 
be  forgotten,  that  in  jury-trial  all  this  crab- 
bedness  is  not  innate,  but  comes  of  its  being 
grafted  upon  a  cankered  stock,  instead  of 
a  sound  one:  upon  the  technical — and,  in 
particular,  upon  the  Scotch  branch  of  the 
technical  — instead  of  the  natural  system  of 
procedure. 

And  moreover,  in  respect  to  removal  in 
general  —  removal  for  whatever  purpose,  and 
under  whatever  pretence  —  if  it  be  so  well 
adapted  as  at  present  it  appears  to  be,  to  the 
convenience  of  the  maid  fide  suitor,  it  would 
not  be  so  in  the  smallest  degree,  under  that 
modification  of  the  natural  system,  which  I 
propose  to  submit  to  your  Lordship,  in  the 
Facienda,  If  it  is  so  now,  it  is  only  because 
(as  I  proceed  to  state  in  my  next  letter) 
learned  lords  and  gentlemen  find  it  convenient 
to  have  it  so :  finding,  in  the  maid  fide  suitor, 
for  whatsoever  stock  of  delay,  vexation,  and 
expense  they  can  contrive  to  manufacture — 
in  the  maid  fide  suitor  (the  latent  though  not 
dormant  partner  in  their  firm,)  besides  a  part- 
ner, their  best  sort  of  instrument,  and  in  the 
mode  and  conditions  of  removal,  one  of  their 
best  channels  of  conveyance. 

On  this  occasion  I  know  not  whether  there 
be  any  adequate  use  in  hinting,  that,  of  the 
two  modifications,  of  which  misdedsion  on 
the  part  of  a  jury  is  alike  susceptible  —  viz. 
misdedsion  which  calls  for  reversal,  and  mis- 
dedsion which,  re8i)ecting  quantity  only,  calls 
only  for  modification  —  viz.  augmentation  or 
diminution —  (say,  misdedsion  pro  toto,  and 
misdedsion  pro  ton/o^ — ^th^  eye  of  the  learned 
reformer  seems  to  have  pitched  but  upon  one. 
A  verdict  requiring  correction — for  example, 
on  the  score  of  excessive  damages — and  given 
without  any  direction  from  the  judge,  or 
against  his  direction  —  was  it  considered,  and 
meant  to  be  included  under  the  description 
of  a  verdict  given  contrary  "  to  evidence?** 

But  the  occurrences  —  specified  as  above, 
in  the  character  of  fit  grounds  for  new  trial 
—  are  they  all  that  required  to  be  thus  spe- 
cified? 

1.  Vicious  composition  of  ihe  jury, — by  the 
admission  of  a  juror  who  had  gained  admis- 
sion by  fraud  after  his  disqualification  had 
be^n  pronounced  — 

2.  Mistake  or  misconduct  on  the  part  of  the 
jury,  — in  giving  a  verdict  contrary  to  evi- 

\  dence,  or  contrary  to  the  direction  of  the 
judge  respecting  matter  of  law  —  or  in  giving 
a  general  verdict,  the  judge  requiring  a  spe- 


cial verdict,  or  a  verdict  subject  to  the  opi- 
nion of  the  court — or  in  dedding  by  hi  — 

3.  Notofious  partiality  of  a  juror,  —  evi- 
denced, for  example,  by  previous  declarations 
on  his  part,  of  a  determination  to  cause  the 
verdict  to  be  given  in  fiivour  of  one  of  the 
parties  — 

4.  Mistake  or  misconduct  on  the  part  of  the 
judge,  —  in  excluding  evidence  that  ou^fat  to 
have  been  admitted — or  in  admitting  evidence 
that  ought  to  have  been  excluded — or  in 
giving  an  erroneous  direction  respecting  the 
matter  of  law  — 

5.  On  the  part  of  the  evidence,  a  defidency 
on  one  side  —  whether  produced  by  /raud 
on  the  opposite  side  — by  pure  accident  —  by 
misconception  or  neglect  on  the  first  side ;  viz. 
on  the  part  of  the  professional  agents  of  the 
party  on  that  same  side — 

6.  Absence  of  any  other  of  the  dramatis 
persona  whose  presence  was  regarded  as  ne- 
cessary—  as,  for  example,  of  an  advocate  on 
one  side — the  absence  produced  by  fraud  on 
the  opposite  side  — 

All  these  have,  in  English  practice,  been 
sustained  as  grounds  for  the  allowance  of  a 
neuf  trial. 

These,  in  the  course  of  about  a  century 
and  a  half  (the  time  during  which  the  prac- 
tice of  granting  new  trials  has  been  in  use,) 
have  been  brought  to  light,  by  the  fortuitous 
concourse  of  the  parent  atoms  of  litigation : 
more,  for  aught  I  know,  there  may  be,  though 
I  should  not  expect  to  find  many,  presenting 
an  equally  good  title,  but  as  yet  lying  unex- 
truded  in  the  womb  of  time.  Were  it  to  pre- 
sent any  prospect  of  being  of  use,  I  know  of 
one  hand  at  least,  by  which,  weak  as  it  is,  the 
labour  of  exploration  would  not  be  grudged. 
On  this  as  on  so  many  other  occasions,  ana- 
logy, if  properly  commissioned,  would,  in  the 
course  of  a  few  days  or  hours,  produce  in  use- 
fiil  abundance  cases  calling  for  regulation,  and 
regulations  adapted  to  those  cases. 

But  it  is  among  the  maxims  of  learned  po- 
licy, that  all  such  anticipations  are  an  injury 
to  the  profession,  and  as  such  ought  to  be 
discountenanced :  — that  the  only  fit  shape  for 
law  to  appear  in,  is  that  of  ex  post  facto  law: 
— that  providence  is  rashness :  —  that  punish- 
ment, especially  when  without  delinquency, 
is  better  than  prevention:  —  that  legislation 
is  usurpation  upon  jurisprudence:  — and  that 
to  shut  the  stable  door,  before  one  steed  at 
least  has  been  stolen,  is  defi-auding  thieves 
and  lawyers  of'their  due. 

From  this  cause  it  is,  among  others,  that 
cases — which  to  so  vast  an  extent  might,  by 
the  light  of  analogy,  be  at  once  brought  out 
and  provided  for  —  and,  by  the  hand  of  the 
legislator,  in  the  best  mode  —  are  left  to  be 
dragged  out,  one  by  one,  time  after  time,  each 
time  at  the  expense  of  many  a  pang,  by  the 
afflicted  suitor,  and  provided  for,  in  the  course 
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tfages,  by  the  hand  of  the  jvdge — proceeding 
in  lus  e?er  imperfect  and  insufficient  mode. 

But  to  return  to  the  gr&tauU  for  new  trial. 
Ofthe  above,  upon  which  Engliah  practice 
hi!  already  put  its  seal,  few,  if  any,  would,  I 
am  inclined  to  think,  be  regarded  by  a  Scotch 
lawyer  as  insufficient. 

Yet,  out  of  the  whole  number,  two  and 
no  more — contrariety  to  evidence,  and  mis- 
decision  of  the  judge  —  are  specified  by  your 
LordAip  s  learned  adviser  in  the  reeohuione. 
— I  have  the  honour  to  be,  with  all  respect, 
my  Lord,  your  Lordship's  most  obedient  ser- 
vant, Je&emt  Bentham. 


LETTER  V. 

ON  THE  BILL  CALLED  LORD  £LD0N*S. 

My  Lord,  —  I  resume  the  pen.  Times  have 
changed ;  but  the  address  of  these  letters  shall 
not  change.  Your  Lordship's  was  the  mark 
first  stampt  upon  the  measure.  There  I  hope 
itiU  to  see  it ;  by  me,  at  any  rate,  it  shall 
not — by  your  Lordship,  I  hope,  it  will  not — 
be  obliterated.  Be  thefundatorperficiene  who 
he  may,  to  the  character  of  Jvndator  incipiens 
your  Lordship's  title  is  beyond  dispute.  Be 
the  profit  of  the  piece  to  the  public  what  it 
may,  your  Lordship  may  claim  to  the  last  an 
author's  share. 

Your  Lordship's  edition  of  it  was  the  sub- 
ject of  the  four  preceding  letters.  When  the 
last  of  them  was  concluded,  the  plan  of  ob- 
servation I  had  set  out  upon  wanted  much  of 
having  been  completed.  My  intention,  how- 
ever, was  to  have  gone  through  with  it,  and 
that  intention  wanted  at  length  but  little  of 
having  been  executed.  But  when  the  text 
was  fully  understood  to  have  been  laid  upon 
the  shelf,  the  comment  could  do  no  less  than 
follow  it.  Should  the  text  ever  find  its  way 
again  to  the  carpet,  it  will  then  be  time  enough 
for  the  comment  to  follow  it  in  its  course. 

Not  that  the  labour  bestowed  upon  the  dor- 
mant plan  is  altogether  lost.  It  can  be  no 
secret  to  your  Lordship,  that,  to  my  humble 
view  of  the  matter,  the  tower  of  judicature 
was  already  high  enough,  and,  to  all  but  the 
iavoored  few,  to  whom  a  golden  ticket  opens 
the  way,  the  summit  of  it  sufficiently  inac- 
cessible, without  any  such  additional  stage  as 
your  Lordship's  learned  architect  had  planned 
for  it.  My  intended  globe  of  compression 
shares,  of  course,  the  fate  of  the  fortress  against 
which  it  was  designed  to  serve.  But  if,  of  the 
stock  of  projectiles  originally  destined  for  that 
service,  it  should  happen  to  a  splinter  or  two 
to  glance  that  way,  without  prejudice  to  the 
new  service  to  which  they  are  now  destined, 
so  much  the  better  for  economy,  and  not  the 
worse,  I  hope,  for  justice.  To  us  in  England, 
intermediate  chambers  of  review  are  no  no- 
velty.  Viewing  them  at  once  in  the  character 


of  shops  where  injustice,  in  the  shape  of  de- 
lay, is  sold  to  all  who  will  pay  the  price,  and 
in  the  character  of  Mexican  temples,  polluted 
by  human  sacrifices,  this  feeble  hand  would 
regard  itself  as  employed,  not  like  that  of 
Erostratus,  but  like  that  of  Daniel,  if,  in  ad- 
dition to  the  model  of  the  projected  Scotch 
edifice  of  that  name,  it  were  able  to  consign 
those  antique  receptacles  of  corruption  to  u 
consuming  fire. 

Though  always  a  respectfiil  observer,  your 
Lordship  never  has  found,  never  can  find,  in 
me,  a  flattering  one.  Had  I  a  vote,  and  at 
the  same  time  no  other  option  than  between 
the  plan  prepared  by  your  Lordship's  learned 
adviser,  and  the  new  one  now  placed  upon 
the  carpet  by  another  learned  scribe,  howso- 
ever it  fared  with  my  wishes,  my  judgment- 
would  find  itself  obliged  to  decide — that,  in 
that  perpetual  competition  for  public  favour, 
on  whidi,  under  the  best,  and,  at  the  same 
time,  the  most  improvable  of  all  governments, 
all  hope  of  ulterior  improvement  depends,  the 
latest  bidder  has,  in  the  present  instance, 
shown  himself  the  best.  Do  not  let  the  lot 
be  knocked  down  to  him,  my  Lord.  That» 
if  not  on  the  present,  on  some  future  contin- 
gent occasion,  brought  on  by  some  new  turn 
of  the  wheel  of  fortune,  your  Lordship,  after 
being  enabled,  may  be  prevailed  upon  to  bid 
above  him,  is  amongst  the  objects  aimed  at 
by  thia  renewed  address. 

In  the  former  instance,  after  a  leading  step 
or  two,  the  direction  pursued  appeared  to  my 
weak  judgment,  such  as  it  was,  a  wrong  one. 
In  regard  to  this  new  plan,  what  I  have  now 
to  notice  resolves  itself  into  this,  viz.  that 
after  a  few  uncertain  and  tottering  steps, 
though  the  direction  be  in  the  main  a  right 
one,  yet  so  small  is  the  advance,  yards  or 
inches,  when  furlongs  were  necessary,  that 
when  the  moving  power  is  exhausted,  the 
measure  will  find  itself,  by  a  vast  interval, 
short  of  the  proper  mark. 

The  ease  and  comfort  it  gave  me,  not 
merely  to  find  myself  at  liberty,  but,  by  the 
nature  of  the  case,  compelled  to  ascribe  the 
details  and  technical  parts  of  the  plan  to  an 
inferior,  and  that  an  unknown  hand,  was,  on 
the  former  occasion,  represented  in  my  first 
letter. 

Happily,  on  the  present  occasion,  the  same 
good  fortune  still  attends  me.  To  outward 
appearance,  and  in  common  parlance,  the  biU 
which  lies  before  me  presents  the  image  and 
superscription  of  the  noble  and  learned  lord 
whose  seat  (to  use  a  flower  culled  from  his 
own  bouquet,  of  which  presently)  is  '*  at 
the  head  of  the"  law — the  second  person  in 
dignity  after  royal  blood  —  the  Lord  High 
Chancellor  of  Great  Britain.  As  to  the  ac- 
tual penmanship,  I  ascribe  it  without  hesita- 
tion to  some  other,  and  consequently  infe- 
rior, hand.    The  proof  is  no  less  simple  than 
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Gonclusive.  Legislation  is,  in  every  public 
station  (unless -that  of  the  Chancellor  of  the 
Exchequer  be  an  exception,)  matter,  either 
of  mere  supererogation^  and  not,  in  any  degree 
or  point  of  view,  of  obligation^  or,  at  the  ut- 
most, of  what,  according  to  the  distinction  so 
£uniliar  to  moralists  and  jurists,  is  denomi- 
nated  imperfect  obligation.  Judicature^  t.  e,  on 
the  part  of  a  judge  (to  borrow  a  term  from 
the  same  authoritative  vocabulary,)  "  dispatch 
of  business,'*  and  with  the  utmost  d^ree  of 
celerity  which,  consistently  with  rectitude,  the 
powers  of  decision  on  the  part  of  the  judge  ad- 
mit of,  matter  of  perfect  obligation.  How  fiur 
in  the  highest  source  of  that  purest  kind  of 
law,  which,  in  the  only  country  that  has  any 
oonception  of  it,  b  distinguished  by  the  name 
of  equity,  the  rate  of  dispatch  is  firom  keeping 
pace  with  the  demand,  is  a  point  that  could 
no  otherwise  be  ascertained  in  proper  mode 
and  form,  than  from  the  register  books,  and 
such  other  documents  as,  in  either  house  of 
parliament,  any  member  who  should  think 
it  worth  knowing  whether  equity  gets  on  or 
stands  stiU,  might  command  at  any  time.  But 
that,  in  a  general  view,  it  is  such  as  to  present, 
to  the  eye  of  superficial  observation  at  least, 
symptoms  of  debility  in  the  extreme  —  and 
this  whether  the  standard  of  comparison  be 
taken  from  anterior,  or  ootemporary  and  colla- 
teral examples — is  a  fiict,  which,  since  the  time 
of  the  chancellorship  of  Lord  Loughborough, 
has,  with  little  interruption,  been  rendered 
but  too  notorious  by  the  daily  lists  of  causes, 
as  well  as  by  the  groans  of  suitors,  and  the 
unvaried  cloud  that  has  been  seen  sitting  upon 
the  brows  of  advocates,  whom  famine  has 
driven,  along  with  the  causes  (corpora  cum 
causisj  out  of  the  two  great  banqueting  halls 
m  Palace  Yard  and  Lincoln's  Inn,  into  the 
great  audience  hall  at  the  rolls.  Of  this  in- 
adequacy of  the  supply  to  the  demand  for  ju- 
dicature, what  the  efficient  causes  may  be,  is 
a  subject  of  too  much  delicacy,  not  to  speak 
of  danger,  for  so  weak  a  hand  as  mine  to  at- 
tempt to  dive  into.  Whether  it  be,  that  in 
mere  spite,  the  powers  which  should  have 
been  the  powers  of  harmony,  have  metamor- 
phosed themselves  into  powers  of  discord,  and 
notwithstanding,  and  even  by  virtue  of,  that 
very  discord,  entered  into  a  conspiracy  to  dis- 
turb the  quiet  of  the  bench,  and  in  the  rage  of 
their  hunger  and  thirst  after  equity,  to  keep 
squalling  and  knocking  for  it  at  a  door,  which 
they  deserve  not  to  see  open  to  them :  — 
whether  ....  But  it  would  be  no  le^  super- 
fluous than  perilous  to  attempt  prymg  into 
cotcse*,  when  the  effects  which,  for  the  purpose 
of  the  argument,  are  so  indisputably  sufficient, 
are  themselves  beyond  dispute. 

My  Lord,  what,  like  an  innocent  and  sus- 
pected queen,  I  have  been  thus  long  groping 
for  blindfold,  in  a  labyrinth  composed  of  red- 
hoi  ploughshares.-* what  I  have  thus  been 


groping  for,  and  am  at  length  arrived  at»  is—. 
this  argument.  The  time  of  the  noble  and 
learned  person,  whose  seat  is  sometimes  upoo 
a  bench,  sometimes  upon  a  woolsack,  is  insuf- 
ficient for  the  discharge  of  the  duties  afper^ 
feet  obligation  by  which  he  is  pressed: — A 
fortiori,  for  imperfect  ones.  Clearing  the  pa- 
per of  the  causes  is,  so  £ir  as  time  and  powers 
serve,  matter  of  perfect  obligation ;  dirawiog 
this  bill,  or  any  other  bill,  is  matter  either 
of  no  obligation  at  all,  or,  at  the  utmost,  but 
of  an  imperfect  one.  In  the  noble  and  learned 
bosom  here  in  question,  conscience  is  at  once 
too  delicate  and  too  enUghtened,  to  sacrifice 
perfect  obligations  to  imperfect  ones.  There- 
fore, it  was  not  by  the  hand  of  the  noble  and 
learned  lord  that  this  biU  was  drawn.  There- 
fore, again,  it  was  drawn  by  some  other»  and 
consequently  by  some  inferior  hand :  which 
hand,  saving  its  inferiority,  is  unknown, 
which  is  all  that  I  do  know,  or,  so  long  as  it 
is  in  my  power  not  to  know,  will  know,  con- 
cerning it. 

Hence,  my  Lord,  my  comfort :  and  now, 
with  a  tranquillized  mind,  I  enter  upon  my 
new  task. 

Your  Lordship  will  be  apt  to  smile  —  oUier 
readers,  if  I  happen  to  have  any,  will  stand 
aghast — at  seeing  a  letter  divided  into  chap- 
ters,  and  those  chapters  perhaps  into  sections. 
But  having  no  share  in  that  profit  which  has 
unintelKgiiility  for  its  source,  nor  interest  con- 
sequently in  manufacturing  a  chaos^  without 
**  distinguishable  feature,  shape,  or  limb," 
such  as  the  laws  of  this  one  country  (this  pro* 
posed  law  among  the  rest)  are  doomed  to  be, 
—  more  particularly  in  their  first  concoction^ 
when  (for  the  purpose  of  reference,  confron- 
tation of  parts,  methodization  and  discussion,) 
division  and  distinction  are  most  necessary  — 
having  no  such  profit,  I  say,  nor  consequently 
any  such  sinister  interest,  even  the  law  of 
custom  —  to  so  many  noble  and  learned  per- 
sons, and  on  such  good  and  valuable  connde* 
rations,  the  dearest  and  most  sacred  of  all 
laws — has  not  been  able  to  prevail  upon  me 
to  forego  the  use  of  those  instruments  of  dis- 
tinct conception,  as  well  as  unambiguous  and 
uncircumlocutory  reference,  which  have  the 
rules  of  division  and  numeration  for  their 
source. 

CHAPTER  I.  ANALYSIS  OF  THE  BILL  CAIXED 
LORD  ELDON's  bill. 

§  1.     Distinguishable  Parts. 

For  the  purpose  of  such  observations  as  1 
may  have  to  submit,  I  shall  take  the  liberty 
of  considering  the  matter  of  the  bill  as  divided 
into  four  parts :  — 

Part  the  first,  taking  for  its  subject  the  ju- 
dicial establishment  of  the  Court  of  Session, 
and  the  course  of  procedure  in  that  ooort, 
and  for  its  declared  object,  **  dispatdi  of  bo- 
siness,"  occupies  itself  in  making  regulttioai 
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outright,  by  the  sole  wisdom,  as  well  as  by 
the  authority  of  parliament. 

Of  the  nineteen  sections  that  may  be  found 
on  numbering  the  paragraphs  in  the  bill  (for, 
as  already  intimated,  it  would  have  been  «»• 
parliamentary  to  have  pot  them  into  a  state 
already  fitted  for  numerical  reference,  •'.  e. 
into  a  state  in  which  they  would  have  been 
capable  of  being  referred  to,  otherwise  than 
by  a  constantly  tedious  and  oftentimes  ambi- 
guous circumlocutory  designation,)  this  part 
embraces,  or  at  least  toudhes  upon  sections 
ten,  vis.  1,  2,  3,  7,  8,  9,  10,  II,  12,  18. 

Psrt  the  tecond,  taking  in  hand  the  same 
MMbjeeU,  and  (it  may  be  presumed)  looking 
to  the  same  object^  not  to  speak  of  other  ob- 
jects, occupies  itself  in  giving  to  the  Court 
of  Session  powers  of  wuhardbuUe  legislation, 
to  be  exercised  on  the  mibjeett  mentioDed 
above.  —  Sections  touched  upon  four,  vis.  5, 
6,  9,  snd  II. 

Put  the  third  occupies  itself  in  giving  to 
a  set  of  special  commissioners  authority  (but 
without  poioerj  to  make  tnqmrie$  relative  to 
the  course  of  procedure  in  that  court  and  the 
tkmiff's  court,  as  carried  on  at  present,  and 
thereupon  to  propose  any  such  alterations 
as,  in  their  judgment,  may  seem  proper  to  be 
made  by  parliament ;  as  also  to  aiutther  spe- 
cial commission,  the  operations  of  which  are 
confined  to  the  particiilar  purpose  of  report- 
ing concerning  the  utility  and  proper  extent 
of  jiiry  triai,  and  the  most  advantageous  mode 
of  engrafting  it  upon  whatsoever  system  of 
procedure  may  have  been  proposed  by  the  set 
of  commiswionersygnf  menticmed.— Sections, 
two,  viz.  18  and  19. 

Pifft  the  foarth  takes  for  its  tuhjeet  the 
appeal  presented  from  the  Court  of  Session 
to  the  House  of  Lords  ;  and  for  its  object  Tto 
judge  by  inference,  in  de&ult  of  express  oe- 
daradon,) — for  its  principal,  at  least,  if  not 
sole  object — the  redudng  the  "  burthen"  im- 
posed by  those  applications  "  on  the  time  of 
the  House  of  Lords.*'  Such  is,  at  any  rate, 
the  principal  declared  object  of  the  phm  con- 
tained in  tiie  memorial  presented  to  the  House 
of  Lords  by  eleven  out  of  the  fifteen  judges 
of  the  Coort  of  Session,  headed  by  the  Lord 
President :  which  memorial  was  followed  by 
a  bill,  and  that  by  a  second,  having  for  its 
reputed  author  the  same  right  honourable 
judge :  which  bills,  taken  together,  form,  upon 
the  free  of  them,  Uie  basis  of  fAts,  which  since 
that  time  we  have  seen  issuing  from  a  still 

higher  source ^Sections,  four,  vis.  16,  14, 

15,  and  13. 

I  proceed  to  sketch  out  the  contents,  or  at 
any  rate  the  topics  of  the  bill,  considered  as 
divided  into  these  four  parts  :* — 


*  The  Bill  (with  alterations  alluded  to  ifi/Vo, 

p.  51,  note  ±y)  was  passed  on  the  4th  July  1808, 

(48Gco.Ut.clM.>  The  Court  of  Session  was 

feemoddkd  by  6  Geo.  IV.  c  120  (6th  July  182A,) 

VOL.V: 


§  2.  Pttt  I.   Paaliamshtart  Regulattone 
touching  the  Judicial  E$tabli$hment, 

1 Se<ftioir  I.  The  Court  of  Session  to  be 

cast  into  two  Divisions :  in  Division  the  Firsts 
the  Lord  Pretident  and  seven  other  judges ; 
in  Division  the  Second,  the  LordJusticC'  Clerh 
and  sir  other  judges. 

2 Section  2.  The  king  to  <'appotn<*' which 

of  the  judges  shall  sit  in  the  sevei^  Divisions. 
(The  app<nntment/r«f  made,  quere,  is  it  to 
be  susceptible  of  variation  f) 

3 Section  2.  The  Lord  President  of  the 

whole  court  to  preside  in  Division  the  First ; 
the  Lord  Justice-Clerk  in  Division  the  Se- 
cond :  in  the  absence  of  such  permanent  pre- 
sident, an  occasional  DrestflfefU  to  be  elected 
on  each  occasion  by  "  the  judges  then  present;** 
(quere  if  by  "  to  nt  at  the  head  of  such  EK- 
visions  respectively,**  be  meant,  to  exercise 
the  Junctions  of  president  f)  [N,B,  In  to 
one  of  the  three  four-seated  courts  in  West- 
minster Hall,  does  the  judge  who  presides  sit 
at  the  head  of  the  line  of  judges.] 

4 Section  3.  Each  Division  to  contain  the 

same  number  of  '*  Judges  of  the  Court  of  Jus- 
ticiary,** reckoning  for  one  the  Lord  Justice- 
detV  —  (who  always  is  one.) 

5.  —  Section  7,  undertaking  to  gilre  a  quo^ 
rum  number  to  each  Division  (the  same  to 
each,)  leaves  a  blank  for  it.t  (In  the  cas^ 
of  the  entire  court,  as  often  as  a  quorum  num- 
ber is  mentioned,  the  blank  is  filled  up.) 

6 Sections.  Except  in  cases  herein  ex- 
cepted ^see  Part  IL)  each  Division  is  to  have 
*'  the  like  duties,  powers,  and  functions  .  .  . 
authorities  and  privileges"  as  are  now  exer- 
cised or  enjoyed  by  the  whole  court. 

7.  —  Section  8.  This  section  takes  for  its 
object,  the  securing  a  decision  in  the  case  of 
difference  of  opinion  among  the  judges,  with 
equal  numbers  on  each  side.  But  of  this  part 
of  the  bill,  I  find  myself  unable  to  give  any 
tolerably  correct  account,  in  any  other  words 
than  its  own.$ 

8.  —  Section  9.  Liberty  to  the  plaintiff  to 


which  appointed  permanent  Lords  Ordinary  of 
the  Outer.House.  By  1  WilL  IV.  c.  09,  6  SO* 
the  number  of  Judges  was  reduced  from  15  to 
IS ;  four  Judges,  indodingthe  President,  sitting 
in  the  First  i)ivinon  of  the  Inner-House,  the 
same  number,  indudiog  the  Lord  Justice-Clerk, 
in  the  Second,  and  five  Lords  Ordinary  sitting  m 
the  Outer-House.— JBi. 

t  In  the  Act  (g  7,)  four  Judges  m  eadi  Divi- 
sion  were  to  be  a  quorum. 

X  By  the  original  Bill,  in  case  of  an  equality 
of  voices  in  dther  Division,  the  President  of  thie 
other  Division  was  to  vote.  By  an  amendment 
suggested  by  Lord  Eldon^  in  esse  of  such  equality, 
the  matter  was  to  be  8|pun  discussed,  andfin  esse 
of  equality  a  second  tune,  judgment  given  for 
the  defendant.  By  the  act  as  psssed  (§  9.)  on 
an  equality  after  a  second  consideration  of  the 
case  as  above,  a  Lord  Ordinary  of  the  Dirision 
was  to  be  called  in  fiom  the  Outer-Hooie  to 
voce^— i?dL 
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choose  nnder  which  Division  he  will  com- 
mence his  suit. 

9 Section  9.  Cases  of  remitter  excepted 

(see  Port  II.)  no  removal  of  a  suit  from  Di- 
vision to  Division.  (Words  in  abundance, 
clouds  proportionable.) 

10. — Section  10.  Powers  for  enabling  each 
Division  to  obtain  assistance  from  the  opi- 
nions of  the  other. 

1 1 Section  11."  Forms  of  proceeding  and 

procesBf'*  to  be  the  same  in  the  two  Divisions : 
no  alteration  but  by  the  whole  court. 

12 Section  12.  Causes  depending  at  the 

commencement  of  this  act,  how  to  be  distri- 
buted between  the  two  Divisions. 

13 Section  17.  On  the  appointment  of  a 

new  judge,  '*  the  forms  of  admissions  are  to 
be  gone  through"  in  that  division  only  to 
which  he  '*  is  appointed."  "  If  the  admis- 
sion be  objected  to,  the  objections  are  to  be 
judged  of  by  the  whole  court." 

§  8,  Part  II.  Powers  to  Session  for  sub' 
ordinate  Legislation,* 

14. — Section  5.  Powers  to  the  whole  court, 
for  determining  in  what  numbers  in  each  Di- 
vision the  jud  es  shall  officiate  in  the  Outer- 
House  and  Bill- Chamber,  separately  or  to- 
gether. 

15 Section  5.  So,  "  in  what  manner ;" 

whether  in  the  present,  or  in  any  different 
one. 

16.  —  Section  5.  So,  whether  "  constantly 
or  usually'*  some  shall  sit  in  the  OtUer^Honse 
or  Bill- Chamber;  others  in  the  Inner-House. 

17.  —  Section  5.  So,  in  what  "  rotation;" 
for  example,  **  of  years^  sessions,  months  or 
weeks ;"  regard  being  had  to  "  dispatch  of 
business  and  avoiding  of  expense" 

18. — Section  4.  So,  to  regulate  the  dcofs  of 
sitting  in  the  two  Divisions  during  the  time 
of  session:  (in  which  phrase  seems  to  be  im- 
plied, thatint7aca<ion  times,  being  four  months 
and  two  months,  total  six  months,  in  the  year, 
neither  of  the  Divisions  are  to  sit ;  viz.  in  the 


*  Since  the  text  was  written  (indeed,  since  it 
was  nrinted  )  came  into  my  hands  another  bill  that 
has  issued  horn  the  same  high  source.  Of  the 
several  alterations  contained  in  it,  there  is  not, 
I  believe,  one  of  any  importance,  the  demand  for 
which  had  not  presented  itself  to  my  observation, 
and  been  made  the  suhjea  of  remark,  either  in 
print  or  manuscript  So  far  as  this  coinddenoe 
nas  taken  place,  what  was  matter  of  censure  when 
applied  to  the  tirst  bill,  will  operate,  of  course, 
as  matter  of  justification,  when  applied  to  the 
second. 

The  regulations  which,  bjr  the  powers  given, 
as  above,  would,  under  the  tint  bill,  have  been 
made  definitive,  are,  under  the  amended  bill,  de- 
clared to  be  but  ffrovitUmal,  subject  to  alteration 
by  parliament,  eithsr  of  its  own  motion,  or  at  the 
sugg^estion  of  the  commissionerB  hereinabove  and 
hereinafter  mentioned.  In  point  of  effect,  the 
difference  will  be  found  to  be  prodigious  and 
proportionably  beneficial;  but  the  original  design 
ou^t  not  to  be  forgotten. 


Inner-House :  with  the  exception,  probably, 
of  Ordinaries,  in  the  Outer-Hoose  and  Bill- 
Chamber,  as  at  present.) 

19. — Section  9.  So,  to  regulate  ooncemiqg 
the  remittal  of  causes  from  Division  to  Divi- 
sion, in  consideration  of  a  "  ctnmexiou*'  lie- 
tween  cause  and  cause. 

20 Section  11 .  So,  to  regulate  ooncemii^ 

the  **  forms  ofproeeeding  and  prQUsaf*  in  esich 
Division :  «*  and  particularly  concerniog  the 
mode  of  conducting  the  pleadings  by  writing 
or  viva  voce,"  and  that  as  well  in  the  Inner* 
House,  aa  before  the  Ordinariei. 

$  4.  C^ontents  of  Part  III.  Authority, 
inquisitorial  and  initiative, 

I — Section  IB.  Power  to  the  king,  either 
by  letters  patent,  or  by  instrument  under  hb 
sign-manual,  to  appoint  commiasionen  (mat- 
ter not  limited)  to  sit  at  such  times  and  plaeea 
as  they  think  fit,  for  the  exercise  of  the  fonc* 
tions  hereinafter  mentioned ;  with  power  to 
choose  a  prases  (t.  e.  one  of  their  numbeff 
(it  is  supposed)  tor  prases)  as  also  **  aderk*' 
(one  clerk). 

2.  —  Section  18.  Authority  (without  any 
coercive  power)  to  these  commissioners,  **  to 
make  full  inquiries"  (without  power  for  oom« 
polling  answers  to  any  such  inquiries)  '*  into 
the  present  forms  of  the  court  in  conducting 
process,  extracting  decrees,  registration  of  the 
same,  and  execution  thereon,  or  upon  letters 
of  diligence'*  {Anglioe  process)  "  passing  the 
signet,  or  any  other  matters  touching  the 
process  or  proceeding  of  the  said  court," -^ 
(Process  Scotice  is  synonymous  to  proceeding 
AnglicL) 

3 Section  18.  Authority  *'  to  set  down  in 

writing, —  **  amendments,"  such  as  **  shall 
appear  to  them  —  most  reasonable  and  best 
calculated  for  the  due  administratioM  of  justice 
in  that  court." 

N,  B.  So  far  as  concerns  the  Court  of 
Session,  every  point  in  which  the  personal 
interest  of  the  judges  is  more  particularly 
concerned,  and  in  particular  that  **  repast^ 
to  which  their  determination  to  sacrifice  the 
interests  of  justice  has  been  solemnly  dedared 
(Memorial,  Art.  50,)  seems  left  to  the  un* 
controuled  operation  of  that  sinister  interest : 
— the  commissioners  not  authorised  so  j 
as  to  propose  anything  in  relation  to  it. 

Forms  of  Pleading — (a  subject  snffic 
of  itself  to  absorb  the  whole  of  a  man's  i 
for  months  or  years) — another  point  which 
the  commissioners  are  not  to  meddle  with : 
reserved  for  the  judges,  whose  detenninntMn 
not  to  give  op  a  partide  of  their  tine  bis 
been  declared  as  above.f 

4 Section  18.  Authority  *'  to  inquire  mto 

the  fees,  perquisites,  and  emoluments,  datnied 
by  or  belonging  to  the  clerks  and  officers  of 
the  court,  and  other  members  of  the  CoUtge 


•\  See  note  *  in  preceding  column. 
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ofJutue"  rinduding  thow  called  in  England 
oitonimfM  and  toUaimf)  "  or"  (and)  *'  per- 
•out  eamucUd  with  the  said  court,  tbe  faculty 
t^ttdoocatet  excepted." 

5.— SeetioD  11.  Authority  to  report "  how 
fir  liie  gaoie,'*  (vii.  the  fees,  ace.)  *'  are  now 
i  or"  (tmd)  *'  ought  to  be  allowed 
sd."  (Under  the  words  *'A0i0/ar,*' 
would  dimmMiion  be  understood  to  be  com- 
prised, as  well  as  oKreasf  and  total  dudUow^ 

OMtf) 

6.-.Seetion  18.  In  caseoftheaboUtion  of 
any  **eMo/iiaieii^s"by  *'  regulations  uUrodaced 
by  this  act,"  or  **  by  the  adoption  of  any  re- 
guhtions"  proposed  as  above,  (nothing  said 
of  aboUtioa  by  regulation,  if  any,  made  by 
the  Cowrt  of  Session)  authority  to  report  what 
sstirfaetiom  it  may  be  reasonable  to  make  to 
the  persons  deprived  of  such  emoluments. 
(Of  sstisiaction  for  loss  accruing  to  persons 
entitled  to  momimate  to  the  offices,  the  emo- 
Inments  of  which  may  then  come  to  be  abo- 
lished, nothing  is  said.) 

7.  —  Section  18.  Authority  to  propose  re- 
gulations *'  relatiye  to  processes,  or  causes 
to  be  broaght  into  the  Court  of  Session  by 
sdooeatim**  (Am^ioi  \fy  etrtiormi)  **  orsus- 
fsmumT  (An^ce  hymrit  of  error  or  appeal) 
"or  in  the  first  instance,  or  before  the  Circuit 
Court ;"  i.  e,  (as  explained  in  the  preambula- 
tory  part  of  this  section)  '*  the  Circuit  Court 
of^AisficMirybyappeaL"  ^Procedure  in  causes 
brought  into  Uie  Court  oi  Session  ta  tie  first 
astanee,  having  (as  per  No.  3)  been  already 
included  in  the  authority  given  to  these  com- 
nisflioners,  what  is  it  that  can  have  been  in- 
tended by  the  words,  first  instance,  in  this 
cisoae,  yMA  appears  not  to  have  any  other 
objeetthaa  the  option  to  be  made  as  between 
one  mode  of  appeal  and  another  ?) 

8. — Section  18.  Authority  '*to  inquire  into 
ihe/«et,  perquisites,  or  emoltanents,  daimed 
by  the  clerks  and  other  oflloers"  (judges,  it 
sssms,  excepted)  in  theskeriff*s  courts  in  Scot- 
Isad  ;*  **  and  to  take  and  set  down  in  writing 
what  occurs  to  them  relative  thereto." 

1^1.  Of  the  great  variety  of  inferior  judica- 
tories or  sheriff-deputes*  courts  (not  to  men- 
Um  their  M&sftlitfes' courts,  which  in  £u;t  are 
distinct  judicatories  with  appeal  to  the  re- 
spective prindpab,)  justice  of  peace  courts, 
herougk  haiUss*  courts,  daan  i^  guilds*  courts, 
ioToas*  courts,  commissaries'  courts,  of  di&r- 
entranksoneabove  another,  admiralty  courts 
ditto,  all  liable  to  have  their  proceedings  re- 
viewed by  the  Court  of  Session,  how  happens 
ittiMt  the  inquiry  is  confined  to  the  "  sker^- 
etmrtSf"  meaning  the  sberiff-depute's  court  ?t] 

*  In  the  amended  BiU  ate  added, ''^^^mirv^, 
CMieiJjMry,  and  other  couits." 

t  InScotUnd,  the  term  **  sherifT-court**  Is  ge- 
nenOly  considered  applicable  tothatof  the  sheriff- 
sabstitote.  The  sbenff  (or  as  he  was  called  at  the 
thne  when  these  letters  woe  puUisbed,  the  she- 


2.  Under  this  term,  "  sAert^coar/s,"  (not 
very  usual  in  Scotch  law)  would  the  judica- 
tories filled  by  the  substitutes  be  understood 
to  be  included,  as  well  as  those  filled  by  the 
principals? 

3.  In  the  instance  of  the  judicatories,  in- 
duded,  as  above,  in  the  authority  for  making 
inquiry,  why  confine  the  inquiry  to  the  subject 
of  the  "  emoluments"  exduding  the  system  of 
procedure,  between  which  and  the  system  <^ 
procedure  pursued  in  the  Court  of  Session — 
(the  judicatory  by  which  the  proceedings  in 
those  subordinate  courts  are  reviewed) — the 
connexion  is  necessarily  so  intimate  ? 

4.  '*  Tahing  and  setting  down  in  writing 
what  occurs '^relating  thereto,^  By  thu 
expression  was  it  meant  to  denote,  or  to  in^ 
chide,  authority  fi>r  proposbg  *' alterations  or 
amendments,"  as  in  the  case  of  the  Court  of 
Session?  If  so,  what  can  have  been  the  rea- 
son for  thus  varying  the  phrase  ?X 

9. — Section  18.  Like  authority  respecting 
*'  the  state  of  the  records  in  these  courts :'' 
vis.  the  "  sheriff  courts,"  and  those  only,  as 
aforesaid.  (Like  queries  to  this  dause,  as 
to  the  one  last  mentioned.) 


riff-depute)  generally  resides  at  a  disunce  from 
the  county,  and  merely  decides  in  appeal  a  very 
small  proportioo  of  the  cases  which  have  passed 
through  the  hands  of  the  substitute £d, 

^  In  the  amended  Bill  is  indnded  in  the  auclMu 
rities  that  of  "•  making  inquiry  into  the  proceed- 
ings in  the  Admiralty  and  Commissary  courts, 
and  in  the  inferior  courts  in  Scotland,  rdative  to 
matters  of  a  dvU  nature,  and  to  rowrt  in  what 
manner  these  may  be  improved."  [Thete  indi- 
cates a  Scotch  hand.)  Toe  sheriff-courts — how 
came  they  on  this  occasion  to  be  omitted  ?  On 
the  occasion  of  fees,  Slc,  they  were  specified,  aa 
per  note  in  preoedinc  column.  Are  sheriff-courts 
understood  to  be  included  under  the  denomma- 
tion  of  "  inferior'*  courts  ? 

In  the  amended  Bill,  in  the  enacting  part  reU- 
tive  to  the  lises,  &c  between  the  wora  *>^  9her{f^ 
and  the  word  **  eourts^^  is  inserted  the  word 
^^  other,""  which  of  course  takes  in  sU  courts,  the 
smaU-debt  courts  not  excepted.  To  dear  away 
tiese  uncertainties,  would  not  a  schedule  of  the 
courts  be  of  use? 

Other  authorities  added  in  the  amended  Bill 
are — 

1.  (To  these  sign-manual  commissioners,)  to 
report  in  what  manner  and  form— jury-trial  could 
be  most  usefully  established  ^  in  that  court," 
(not  in  any  other.) 

2.  In  What  manner  the  present  form  of  process 
hi  ^lat  ^  court,"  (the  Court  of  Session,  as  above) 
*>*  micht  be  improved  by  conducting  more  of  the 
pleamngs  viva  voce,** 

3.  "  By  limiting  the  power  vested  in  sincle 
judges  of  ftequentJy  reviewinff  thdr  own  interio- 
cutcvy  judgments:^— (This for  extirpating  the 
abomination  of  representation*.) 

4.  ^*  By  obviating  inoonvenieaoes  arising  fhim 
the  mode  now  practised  in  taking  proofii  by  com^ 
mistiOH.** 

A.  *'  By  regulations  rdative  to  proceedings  in 
the  Bill  Chamber." 

[These  anthoritiea  are  to  be  found  in  the 
Act,§22..^<f.] 
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10 Section  IB.  Injunction  to  these  com- 
missioners, to  report  *'  the  whole  of  their  pro- 
ceedings to  his  Majesty,  with  all  convenient 
speed  :*'  the  report  "  to  be  laid  before  both 
Aouses  of  Parliament,  by  one  of  his  Majesty's 
principal  Secretaries  of  State." 

U. — Section  19.  Power  to  "  his  Majesty, 
in  and  by  letters-patent  under  the  great  seal 
'  of  the  United  Kingdom"  (i.  e.  to  the  noble 
and  learned  mover  of  the  bul,)  **  to  nominate 
any  number  of  persons  not  exceeding"  (with 
a  blank  for  the  number,)  **  and  such  persons 
being  either"  (with  another  blank  for  the 
qualifications*) 

12.  —  Section  19.  Authority  "  to  make  in- 
quiry, by  all  such  lawful  ways  and  means  as  shall 
seem  to  them  expedient  in  that  behalf,  how  far 
it  might  be  oi  evident  utility  to  introduce  into 
the  proceedings  of  the  Court  of  Session,  or 
any  other  court  in  Scotluid,  trial  by  jury  ^  (no 
authority  having  been  given,  either  to  this  or 
the  other  set  of  commissioners,  for  making 
any  inquiry  into  the  system  of  procedure  pur- 
sued in  any  such  other  court,)  "  in  any  and 
rwhat  cases,  in  matters  of  a  dvil  nature,  and 
in  what  manner  and  form  the  same  could  be 
most  usefully  established." 
*  13 — Section  19.  Injunction  to  report,  as  in 
■the  case  of  the  sign-manual  commissioners. 

[On  the  occasion  of  the  shadow  of  power, 
•given,  as  above,  to  the  two  sets  of  commis- 
sioners, for  the  collection  of  the  requisite 
stock  of  information,  quere,  what  can  have 
been  the  reason  of  die  extraordinary  differ- 
ence observable  in  the  delineation  of  the  sha- 
dow, in  the  two  cases?  And  quere,  what 
could  have  been  intended,  or  supposed  to 
have  been  done,  by  the  line  of  words  here 
printed  in  italics  ?] 

,§5.  Part  IV.  Regulations  touching  An^ALSi 
viz.  from  Session  to  Lords, 

1 —  Section  16.  Power  to  the  House  of 
Lords,**  in  its  sound  discretion,*' —  to  decree 
payment  of  interest,  simple  or  compound,  by 
any  of  the  parties  appellant  (The  House,  has 
it  then  two  sorts  of  discretion,  a  sound  and 
an  unsound  sort — the  sound  not  to  be  brought 
into  action  but  on  great  occasions? — or  is  it 
that,  there  being  but  one  sort,  the  soundness 
of  it  is  intended  to  be  secured  by  its  being 
thus  enacted  to  be  sound/) 

2 Section  14.    **  When  any  appeal  is 

lodged  in  the  House  of  Lords" power 

to  "  the  presiding  judge,  with  the  judges  of 
the  Division  to  which  the  cause  belongs," 
or  any  three  of  them,  to  regulate  all  matters 
relative  to  interim  possession,  or  execution, 
and  pajrment  of  costs  and  expenses  already 
incurred,  according  to  their  sound  discretk>B, 


*  These  great  seal  oommiasioDers  are  removed 
out  of  the  amended  BilL  They  were  knocked  on 
the  head  by  the  resoLutuNu  voted  by  the  whole 
Facuhy  of  Advocates. 


having  a  just  regard  to  the  interests  of  the 
parties,  as  they  may  be  affected  by  the  affir- 
mance  or  reversal  of  the  decree  appealed 
from." 

3. — Section  14. "  When  any  appeal  is  lodged 
in  the  House  of  Lords,  a  copy  of  the  petitioii 
of  appeal  shall  be  laid  by  the  appellant  or  ap- 
pellants, or  by  the  respondent  or  respondentSb 
before  the  presiding  judge,"  &c  as  above.  — 
(The  word  sAa//,  is  it  to  be  considered  as 
imperative,  or  as  simply  permissive  f  If  unpe- 
rative,  on  whom  ?  Or  was  it  not  meant  that 
it  should  be,  in  the  first  instance,  imperative 
upon  somebody,  and  then  eventually  pemut- 
sive  to  somebody  else  f  And  if  so,  at  what  time 
was  it  understood  that  the  permission  should 
commence?)  &c.  &c.  &c. 

4. — Section  15.  Of  interim  regulations,  so 
made  as  above,  the  execution  is  not  to  be 
stopped  by  appeaL 

5 Section  15.  <*  Respecting  all  matters 

....  done,"  or  '*  having  taken  place ....  in 
consequence  of  such  regulations  so  made  ss 
to  interim-possession,  execution,  and  payment 
of  expenses  or  costs,**  power  to  the  Houae  of 
Lords,  on  the  appeal  from  the  decree,  "  to 

make  such  order as  the  justice  of  the 

case  shall  appear  to  the  said  House  of  Lords 
to  require." 

6 Section  13.  <*  From  inierloeutory  jtMiig- 

ments  ....  no  appeal,  ....  except  with  the 
leave  of  the  Division  of  the  judges  pronouncing 
such  interlocutory  judgments." 

7 Section  13.  **  When  a  final  judgment 

or  decree  is  appealed  from,"  power  "  to  either 
party  to  appeal ....  from  all  or  any  of  the 
interlocutors  ....  pronounced  in  the  causey 
so  that  the  whole,  as  fisr  as  necessary,  may 
be  brought  under  the  review  of  the  House  oif 
Lords." 

8 Section  13.  No  appeal  to  *<  be  allowed 

from  interlocutors  or  decrees  of  Lords  Ord>- 
nary,  which  have  not  been  reviewed  by  the 
judges  sitting  in  the  Division  to  which  such 
Lords  Ordinary  belong." 

§  6.  Phraseology,  a  Topic  dismissed. 

On  the  subject  of  Part  the  first,  as  abore 
marked  out,  I  shall  not,  on  the  present  ooc»> 
sion  at  least,  attempt  giving  your  Lordship 
any  further  trouble. 

So  far  as  concerns  this  first  part  of  the  bill, 
sudi  remarks  as  I  should  have  to  submit, 
would  turn  chiefly  upon  the  penmmukjp. 
Doubts,  for  example,  concerning  the  meamng 
of  the  learned  scribe;  and,  supposing  the 
meaning  rightly  guessed  at,  doubts  whether 
the  words  would  answer  the  purpose  of  giviqg 
effect  to  it. 

In  legislation,  though  there  cannot  be  any- 
thing  but  what  has  its  importance,  yet,  as 
between  style  an(jl  matter,  so  &r  as  they  are 
capable  of  being  separated,  matter  will,  in  the 
order  of  importance,  daim  an  undisputed  prc- 
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ference.  Tbenee  it  is  that,  for  the  present  st 
least.  Part  the  first  is  put  aside. 

The  apprehension  I  have  heen  all  along 
under  of  fidling  into  the  sin  of  nUtrepreten- 
tation^  and  my  anxiety  under  that  apprehen- 
sion, must  already  have  betrayed  itself.  Of 
misrepresentation,  there  are  two  modes :  one 
is,  when,  the  language  of  the  original  being 
clear,  the  representation  giren  of  it  is  im/attA- 
yk/,  oMtbiffuous,  or  obscure :  the  other  is,  when, 
the  language  of  the  original  being  obscure  or 
ambiffuotu,  the  representation  given  of  it  is 
clear  and  decisive. 

in  practice,  this  last  mode  of  misrepresenta- 
tion is  the  most  mischievous.  Be  the  original 
what  it  may,  if  the  abridgment  appear  unin- 
telligible or  doubtful,  a  man  betakes  himself 
to  the  original,  of  course :  but  if,  the  original 
being  ambiguous,  the  abruhment  be  clear,  the 
clearer  it  is,  the  more  perfectly  he  is  satisfied 
with  it,  and  the  less  he  suspects  the  danger 
he  is  exposing  himself  to,  by  trusting  to  the 
abridgment,  and  upon  the  faith  of  it,  ascribing 
to  the  original  a  sense,  which,  when  the  time 
comes,  may  prove,  to  his  dismay,  to  be  dif- 


ferent from  the  sense  put  upon  it  by  the 
judge. 

How  happens  it  —  (over  and  over  again 
have  I  asked  myself  this  question,  without 
ever  having  been  able  to  find  an  answer)  — 
how  happens  it,  that  throughout  the  texture 
of  this  bill,  the  language  is  continually  varying 

—  varying,  as  between  clause  and  clause 

between  clauses,  in  which,  so  &r  as  can  be 
concluded  against  the  presumption  aiforded  by 
the  variation  in  the  language,  the  import  meant 
to  be  conveyed  was  exactly  the  same  ?  To 
what  cause  shall  this  perpetual  departure de- 
parture of  a  man  from  himself— be  ascribed  ? 

to  thought,  or  to  want  of  thought  f  Is  it  that 
certainty  was  sacrificed,  perpetually  and  de- 
liberately sacrificed,  to  an  imagined  beauty 

beauty  supposed  to  be  produced  in  an  act  of 
pfU-Uament  by  variety  of  style?  Or  is  it  that 
this  bill,  a  bill  on  which  the  state  and  fate 
of  justice  in  one  of  the  three  kingdoms  de- 
pends  —  this  truly  momentous  bill,  having,  in 
the  manner  of  a  speech  spoken,  been  dictated 
to  an  amamiensis,  was  never  looked  at  after- 
wards? 
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THE  PLAN  OF  A  JUDICATORY, 


CHDSE  THB  MAMS  OV  TBB 


COURT  OF  LORDS'  DELEGATES, 

PnpoKdfor  the  ExercUe  of  ihote  Judicial  Functions,  the  adequate  Discharge  i 

wAiek  by  the  whole  House  has^for  these  six  or  seven  Years,  been  rendered 

confessedly  impracdcable,  by  want  of  Time. 


SECTION  L 

NUMBEJl  AND  CHOICE. 

The  Judges,  Members  of  the  House  (so  fiir 
■8  obtainable :  —  vis.  so  far  as  in  that  high 
station  it  shall  happen  to  a  set  of  fit  persons, 
finding  adequate  inducements  for  the  accept- 
ance of  so  laborious  a  duty)  to  obtain  the 
preference :  —  [See  §  2,  article  2] — and  with 

salaries ; in  consideration  of  their  taking 

upon  them  the  requisite  official  obligations. 

2.  Puisnes,  three : — to  be  elected,  one  for 
each  of  the  three  kingdoms,  by  the  Lords 
sitting  for  that  kingdom,  and  to  be  denomi- 
nated respectively  the  Englitik^  the  Scotch, 

and  the  Irish  delegate : in  the  hope  that 

in  each  the  choice  may  fall  upon  some  person 
who,  being  in  a  special  degree  conversant 
with  its  peculiar  laws  and  local  circumstances, 
may  be  considered  as  in  a  more  particular 
manner  charged  with  its  legal  concerns.  In 
the  two  minor  kingdoms,  all  danger  from  local 
partialities  will  be  excluded  by  the  number  of 
the  votes  (three  to  one)  not  exposed  to  any 
such  sinister  influence. 

3.  The  President  to  be  elected  by  the  whole 
house,  and  to  be  denominated  the  Union  de- 
legate : that  the  English  ascendency,  on 

its  present  footing,  may  be  preserved ;  and 
thereby  this  committee  rendered  the  more 
correct  a  representative  of  the  whole  house. 
The  presumption  is,  that  the  president,  and 
perhaps  the  three  puisnes,  or  some  of  them, 
—  at  least,  by  reason  of  the  peculiarity  of 
Scotch  law,  the  one  for  Scotland,  —  will,  at 
the  outset,  be  a  professionally-bred  lawyer, 


taken  from  the  bar,  or  firom  the  bench.  Bui 
the  need  of  such  assistance  will  be  lew  and 
less  thenceforward  _  [See  §  2,  article  2, 3 :] 
—  and  all  this  will,  of  course,  depend,  at  all 
times,  upon  the  pleasure  of  the  House. 

4.   Election  annual :  —  viz.  at  the  com- 
mencement of  each  session. If,  an  in  the 

case  of  the  king^e  delegates,  viz.  in  eccleHiasm 
tical  and  admiralty  causes,  there  were  a  fresh 
election  for  each  cause,  the  office  would  not 
be  worth  acceptance :  or,  if  it  were,  a  per- 
petual/erm^<  would  thus  be  kept  up :  at  any 
rate,  the  benefit  of  appropriate  esperienee 
would  be  apt  to  be  lost.  If  the  office  were 
for  life,  as  in  three  of  the  four  Westminster- 
Hall  courts,  the  mind  of  the  delegated  body 
would  not  be  (as,  in  this  case,  not  to  change 
the  constitution,  it  ought  to  be)  the  nearest 
resemblance  capable  of  being  taken  of  the 
mind  of  the  delegating  body :  the  supreme 
judicature  would  be  no  longer  substantially 
in  the  House  of  Lords.  The  renewal  of  the 
election  every  year,  will  provide,  ta  case  of 
necessity,  the  gentlest  and  most  decorous 
mode  of  ridding  the  judicatory  of  any  mem- 
ber whose  performance  may  have  fallen  short 
of  expectation :  while  the  apprehension  of  it 
will  be  a  security  for  propriety  of  conduct, 
and  a  preservation  against  negligence.  Nor 
yet  would  this  possibility  of  amotion  destroy 
the  value  of  the  office:  it  would  be  considered 
as  differing  substantially  but  little  from  an 
office  for  life :  as  in  the  case  of  the  chairman- 
$hip  of  the  Middlesex  sessions,  and  in  that  of 
the  chamberlainship  of  the  city  of  London. 
The  former  case  may  be  referred  to,  as  one 
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in  which  the  utility  of  periodical  election,  as 
above,  has  in  every  point  of  view  received  a 
satisfibctory  exemplification. 

5.  Mode  of  election  9ecret,  viz.  by  ballot : 

that  the  electors,  being  free  as  possible, 

as  against  all  influence  of  wiU  over  will  (no 
influence  prevailing  but  the  unpreventible  and 
oftentimes  salutary  influence  of  understand- 
ing over  underatandKng,)  the  mind  of  the  de- 
legated  body  may,  as  above,  be  the  faithful 
copy  of  the  mind  of  the  constituent  body, 
taken  in  its  permanent  and  Aa6»/tui/ state : 
— and  that  no  elector  may  stand  exposed,  or 
conceive  himself  exposed,  to  the  danger  of 
finding  himself^  by  an  adverse  vote,  rendered 
an  object  of  personid  displeasure  to  a  person 
to  whom  it  may  happen  to  become  his  judge. 

6.  Notwithstanding  the  appropriation  of 
the  title  of  president  to  a  single  person,  the 
fiatctions  to  be  exercised  by  all  the  judges  in 
turns :  each  taking  his  month,  or  his  number 
of  causes,  or  the  causes  of  his  own  kingdom : 
or  the  above  different  modes  of  alternation 

being  combined: that  inept  candidates 

may  keep  aloof;  — that  the  sense  of  retpon- 
nbUity  may  be  kept  alive  in  all ;  — that  the 
fiiculties  of  all  may  be  sharpened  and  invigo- 
rated by  exercise; — that  no  one  of  all  four 
ofiSces  may  ever  degenerate  into,  much  less 
be  at  the  time  of  the  appointment  designed  to 
be  made,  a  sinecure  ;  —  and  that  each  puisne 
judge  may  be  the  better  qualified  for  even- 
tually succeeding  to  the  office  of  president, 
thereby  adding  to  all  other  elements  of  apti- 
tude that  oi'  appropriate  experience. 

By  the  obligation  of  presiding,  i.  e.  taking 
the  lead  in  causes,  and  being  the  mouth-piece 
of  the  court  —  via.  not  only  in  the  delivery 
of  the  decision,  but,  in  the  conduct  of  the 
whole  iraainess,  dobg  all  that  which,  in  judi- 
cial business,  is  done  by  the  chancellor  in  the 
House  of  Lords,*- an  effectual  exclusion  will 
be  put  upon  all  persons  manifestly  unfit  for 
the  conduct  of  judidal  business  in  general: 
—  by  the  more  particular  obligation  of  pre- 
siding in  causes  coming  from  the  kingdom  for 
which  each  ddqjate  is  respectively  elected, 
an  exclusion  will  naturally  be  put  upon  a 
person  not  particularly  competent  to  the  con- 
duct of  the  business  from  that  kingdom ;  a 
person  conversant  solely  in  Scotch  law  will 
not  find  it  so  easy  to  be  chosen  to  fill  an 
£^lish  or  Irish  ddegateship ;  a  person  solely 
conversant  in  English  or  Irish  law  will  not 
find  it  so  easy  to  be  chosen  to  fill  the  Scot- 
tish delegateaship. 


SECTION  IL 

MEMBERS,  LORDS  VISITANTS. 

'  1.  Every  Member  of  the  House  to  bring 
with  him  into  the  court  of  Lords  Delegates 
tvetf  other  right;  but  not  that  of  voting. 


Not  that  right ;  —  because  to  that  are 

attached  whatever  imperfections  the  Lords' 
judicatory  has  been  charged  with  by  Zonf 
Hale :  viz.  fluctuation  of  numbers ;  whence 
general  deficiency  of  numbers  (especially  of 
minds  actually  applied  to  the  ousiness)  al- 
ternating with  occasional  excess  ;—oceaaiaml 
partialities  or  suspicions  of  partiality,  by  reaaoo 
of  latent  interests ; — occasional  deficiency  in 
point  of  intellectual  aptitude,  or  appmprirte 
learning,  in  the  instance  of  the  presiding 
member,  or  of  a  more  or  less  considerable 
proportion  of  the  other  voters;  —  want  of  a 
sufficiently  strong  sense  o£  responsibility,  thai 
guard  to  probity,  that  security  for  adequate 
intelligence :  a  deficiency  whidi  so  naturally 
results  from  the  power  of  contributing,  hj  a 
bare  expression  of  will,  to  the  formation  of  a 
decree,  without  the  obligation  of  giving  j 


So  long  as  it  is  without  the  right  of  T<Aing, 
although  a  Lord  were  to  carrjr  with  him  to 
the  judicatory  all  the  partialities  of  a  patty, 
he  would  only  add  one  unpaid,  to  the  two 
professional,  advocates.  For  ages  together, 
according  to  Lord  Hale,  a  multitude  OTasaca 
sors,  with  right  of  '*  advice  **  only,  formed  a 
part  of  the  judicatory  of  the  Lords'  Houae. 

2.  In  the  court  of  Lords'  Delegates,  Scotdh 
peers,  though  not  having  seats  in  the  House^  to 
be  admitted  to  the  privileges  of  Lords  Visi- 
tants :  in  like  manner  Irish  Peers  and  Bishopa, 

The  design  and  expectation  la,  theta 

with  the  aid  of  so  numerous  a  reinforcement, 
there  might  be  found,  for  subsequent  vacaii« 
cies,  a  sufficient  number  of  persons  already 
invested  with  the  peerage,  willing  to  charge 
themselves  with  the  duties,  as  well  as  abU 
duly  to  discharge  the  functions,  of  the  officer 
Judicature,  it  is  conceived,  and  especially  in 
the  particidar  tribunal  here  in  question,  would 
be  a  still  more  appropriate  preparative  than 
advocateship,  for  judicature.  In  the  cj^aracter 
of  Lords  Visitants,  with  every  right  but  tfaa^ 
of  voting,  the  members  at  large  of  the  House 
of  Lords,  together  with  the  Scotch  and  Iria^ 
non-sitting  Lords,  would  be  what,  acoordiqg 
to  Lord  Hale,  the  Consilium  Magnum  waa 
formerly  in  the  House  of  Lords  — judges,  aa 
to  every  right  but  that  of  voting.  The  bench 
of  the  coi^rt  being  open  to  them  as  Lords  Vi- 
sitants, a  sufficient  number  for  each  kingdom 
might  find  adequate  inducements  for  fi«qiieiit 
attendance,  in  the  mixed  and  decorously  am- 
biguous characters  of  inspectors  and  censors^ 
students,  and  future  candidates:  —  nay,  even, 
on  occasion,  if  si|ch  b^  their  pleasure,  latent 
advocates  for  particular  interests :  —  finas- 
much  as  they  will  not  have  it  in  their  power 
to  gain  support  to  those  interests  otherwise 
than  by  reason,  from  which  no  prejudice  caQ 
ensue  to  justice.  Among  the  Scotch  and  Irish 
non-sitting  lords,  such  as  may  have  it  in  oon- 
templation  to  become  candidates  for  seats  i)i 
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tbe  Hwrn  on  IbtiirB  yaamdes,  will  possen 
00  this  6«mA  t  thestre,  on  which  their  qua- 
lificidonB  will  find  much  better  opportunities 
of  dispkying  themselves,  than  any  that  are 
St  present  open  to  them,  or  that  could  be 
opened  to  them  by  anf  other  means.  For 
the  cktmeeBorikip  (not  to  insist  on  the  chief- 
jastieeships)  this  bench,  either  on  the  judget' 
side,  or  on  the  Lordi  VuUant^  side,  ndght, 
after  dtte  probation  Hme,  afford  at  least  as 
suitable  a  nursery  as  the  bar  of  a  common- 
law  court  The  instances  of  Sir  Christopher 
JIatton,  Lord  Shaftetbwry,  and  even  Lord 
Ckatatdon,  together  with  Cromweffi  EiigKth 
judges  m  Scotland,  may  be  worth  adverting  to 
in  this  view.  Against  inaptitude  for  want  of 
appropriate  learning,  a  free  and  periodieally- 
repeated  election,  an  election  by  that  House, 
in  which,  at  the  same  time,  the  crown  can 
never  fidl  of  possessing  its  due  influence,  will 
sorely  be  at  least  as  good  a  security  as  can 
be  afforded  by  the  single  probity  and  discern- 
ment of  any  minister. 

3.  Power  to  each  judge  of  the  court  to 
appoint  for  his  occasional  substitute  a  Lord 
Visitant;  (such  substitute,  however,  not  to 
preside  [as  per  §  I,  article  6]  without  the 

consent  of  all  the  rest:) that,  in  case  of 

indisposition,  the  number  of  judges  may  never 
he  incomplete;  — and  that  from  this  fiunilty. 
Lords,  looking  forward  to  the  judgeship,  may 
derive  an  additional  opportunity  of  manifest- 
iag,  as  well  as  acquiring,  superior  aptitude. 
The  care  of  his  own  reputation  will  (it  is 
conceived)  prevent  the  judge  from  choosing 
for  asubstitute  any  Lord  other  than  one  whose 
fitness  for  the  station  might,  upon  a  vacancy, 
be  sufficient  to  point  him  out  to  notice. 

In  the  judicial  establishment  of  Scotland, 
this  power  of  substitution  is  exemplified  to  a 
very  considerable  extent:  and  though  under 
so  much  less  efficient  security  against  abuse 
than  here,  with  (it  is  supposed)  sufficiently 
establish^  and  generally  recognised  advan- 
Uige. 


SECTION  IIL 

I    DECISION  Of  THE  OOUET  —  IT8  BFPICT. 

1.  In  respect  of  irreversibiUty  and  isMiiito- 
it%,  except  in  the  possible,  but  highly  im- 
probable, case  of  misbehaviour  on  the  part  of 
a  majority  of  the  four  judges,  of  such  sort  as 
to  all  forth  censure,  the  jud^ent  of  the 
Court  of  Lords'  Delegates  to  stand  on  the 

same  footing  with  that  of  the  House : 

otherwise  it  would  be  no  better  than  an  in- 
terpolated and  additional  stage  of  judicature, 
affording  to  the  time  of  the  House  but  an 
inadequate  relief,  and  to  suitors  a  grievous 
additional  burthen,  instead  of  relief. 

2.  The  Court  divided,  and  the  numbers 
e^al,  power  to  the  court  to  call  in  a  Lord 
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Visitant  for  the  occasion :  if  no  one  can  be 
thus  agreed  on,  each  judge  to  propose  one,  and 
the  House  to  dioose  (viz.  as  before  by  ballot,) 
but  without  being  restricted  as  to  the  person 
so  proposed. 


SECTION  IV. 

PLACE  OF  8ITTTNO  —  HABILIMENTS  —  TITLE. 

1.  Place  of  sitting,  as  near  to  the  House  as 
may  be :  — at  any  rate,  under  the  same  roof: 
— ^-that,  in  the  public  mind,  the  idea  of  tiie 
body  delegated  may  be  as  closely  as  possible 
connected,  not  to  say  identified,  with  that  of 
the  body  delegating :  and  that,  in  parliament 
time,  whatsoever  occasion  brings  members  to 
the  House,  may  have  its  chance  of  bringing 
Lords  Visitants  to  the  Judicatory. 

2.  Habiliments,  such  as  may  serve  to  com- 
bine in  the  public  mind  the  idea  of  the 
judicial  function  with  that  of  the  superior  po- 
litical station  and  dignity : Baron's  robes, 

for  example :  — higher  ones,  of  course,  if  the 
judge  possesses  a  higher  rank  in  the  peerage. 
The  judges  of  the  court  of  Exchequer  having 
originally  been  Barons  (probably  of  parlia- 
ment,) bear,  though  not  the  robes,  the  title 
of  Barons. 

3.  In  an  ante-room  leading  to  the  bendt, 
a  Lord  Visitant  to  invest  himself  with  some 
easily  assumed  and  redeposited  ensign  of  of- 
fice ?such  as  a  short  mantle,)  to  attest  to  the 
pubbc  eye  his  right  to  the  privileges  which 
he  may  be  about  to  exercise : The  dis- 
tinction being  thus  sufficiently  expressed  with- 
out the  aid  of  place,  wests  left  unoccupied  by 
Lords  Visitants  may,  by  sufferance,  as  at  one 
time  in  the  King's  Bench,  be  occupied  by  pri- 
vate individuals. 

4.  Each  judge,  if  not  a  peer,  to  bear  before 
his  name  the  title  of  Lord,  during  his  dele- 
gateship. 


SECTION  V. 

DOEATION  OF  THE  ESTABLISHMENT. 

1.  Duration  of  the  establishment,  tempo- 
rary, of  course : as  in  the  case  of  the 

QrenviUe  act,  and  the  Middlesex  poUee  act. 
In  the  first  place,  a  length  of  time  sufficient, 
upon  calculation,  by  means  of  uninterrupted 
sittings,  for  the  discharge  of  the  existing  ar^ 
rear :  —  to  that  another  fixed  length  added, 
sufficient  for  a  fiirther  trial  of  the  institution, 
as  applied  to  the  current  influx. 

2.  At  the  end  of  the  last  fixed  length  of 
time,  the  salaries  to  cease,  unless  the  esta- 
blishment be  continued  on  by  parliament: 
but  with  power  to  the  House  to  continue  the 
authority  beyond  the  day  :-^— lest  causes 
that  have  been  begun  before  this  judicature, 
should  remain  undecided  by  it.   The  salaries. 
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unless  a  day  were  fixed  for  their  eesntion, 
would,  in  their  tendency,  operate  as  bounties 
upon  delay 


SECTION  VL 

OBLIGATIONS. 

1.  Oath  of  office,  if  any,  not  so  general  as 

to  be  nugatory The  use  of  official  oaths 

IS|  in  case  of  misconduct,  to  expose  to  lost  of 
reputation  him,  who,  by  deficiency  of  legal 
evidence,  or  by  difficulties  standing  in  the  way 
of  prosecution,  is  exempt  from  legal  censure : 
to  which  purpose,  the  collection  made  of  the 
modifications  of  misconduct  should  be  as 
ample,  and  the  description  given  of  them  as 
particular  and  pointed,  as  possible.  The  bad 
effect  is,  by  sham  security  to  engage  unwar- 
lanted  confidence :  in  demonstration,  a  bridle ; 
in  effect,  a  cloak. 

2.  A  Lord  Delegate,  if  a  member  of  the 
House,  not  to  speak  or  vote  in  the  House,  or 
give  proxies,  during  his  delegateship :  -^^ 
lest,  of  the  time  purchased  for  judicature,  any 
part  be  diverted  to  politics ;  —  lest  the  poli- 
tician corrupt,  or  be  suspected  of  corrupting, 
the  judge ; — and  lest  the  fear  of  their  leaving 
their  seats  in  the  court  vacant,  while  engaged 
in  the  hmue,  should  exclude  membera  from 
being  the  objecu  of  choice. 


GENERAL  OBSERVATIONS. 

The  option  is  (be  it  observed)  not  between 
this  plan  and  doing  nothing  (for  either  the 
House  will  abdicate  its  appellate  judicature, 
having  first  converted  it  into  a  manufactory 
of  vendible  delay ^  or  something  will  be  done,)* 


[56. 


*  By  the  accounts  printed  by  order  of  the 
House  of  Lords-^te  of  the  order  1 1th  of  March 
t807— it  ippears,  that  in  the  flpaoe  of  thirteen 
years,  and  part  of  a  fourteenth,  ending  on  that 
«Uy,  of  Ml  appeals  that  had  been  presented,  only 
3M  had  been  diepoted  oft  vis.  by  being  heard<t 
withdrawn^  or  for  want  of  prosecution  dismuted: 
of  which  only  19ft  had  been  heard  s  —  that  oon- 
aeqoently  the  arrcar  that,  having  in  that  time 
accumulated,  remained  undisposed  of,  amounted 
already  to  14ft :  —  that  the  number  of  days  em* 
nbyea  in  the  hearing  of  those  19ft  that  had  been 
neard,  had,  in  the  whole  number  of  fourteen 
years,  amounted  to  ft41 :  making  upon  an  ave- 
rage per  year,  appeals  heard,  about  fourteen :  bo 
that,  to  near,  at  the  same  rate  of  diKpatch,  the 
accumulated  arrear  alone,  exclusive  or  the  grow, 
ing  influx,  would  require  ten  years,  and  half  of 
another :  and  that,  diough,  by  the  number  which, 
when  the  time  came  forbearing,  would  be  ettlier 
withdrawn^  at  for  want  of  prosecution  dismissed^ 
a  corresponding  deduction  would  be  made  from 
the  amount  of  those  so  requiring  to  be  heard^  yet 
chat  that  dednciion  would  be  nearly  balanced  by 
the  incrsased  length  of  the  time  emploved  during 
the  htt  seven  or  eig^t  years  in  the  hearing  of  each 
cause:— and  that^  even  if  it  had  nothing  to  ba- 


but  between  this  plan  and  some  oOier.  Of 
this  plan,  the  first  object  was.  that  aa  httk 
change  should  be  made  aa  possible:  the  next, 
that  whatsoever  change  were  made,  ahouU 
be  for  the  better.  The  admission  of  the  Ms- 
sitting  Scotch  and  Irish  Lords  to  the  prrri- 
leges  of  Lords  Visitants,  episodical  aa  it  nay 
appear  in  ybrm,  is  in  substance  not  a  change, 
but  a  preservative  against  change.  The  nnia 
object  was  to  give  the  best  chance  possible 
for  continuing  the  function  in  the  arittoer^ 
tical  hands  in  which  it  has  all  along  (and, 
though  not  altogether  without  inoonvenienoe, 
yet  without  any  inconvenience  on  the  eoore 
of  aristocracy)  been  lodged:  contiDuing  it, 
viz.  80  far  as  could  be  done  without  eetabfish* 
ing  that  indefeasible  monopoly,  which,  in  the 
eyes  of  the  public,  might  be  apt  to  a|ipcar 
preclusive  of  scientific  aptitude.  The  advan- 
tages given  by  the  plan  to  these  tmcAosea 
peers,  are  therefore  given  to  them,  not  as 
against  their  more  fortunate  fellowa  in  the 
peerage,  but  as  against  commoners.  Ncce^ 
sity, — and  that,  at  the  outset  more  especially, 
a  very  hard  and  gaUing  necessity,  — ezdnded 
them,  on  the  occasion  of  the  respective  aunaaj, 
from  by  far  the  most  valuable  portion  of  their 
hereditary  privileges :  to  the  proposed  share 
in  the  supreme  judicial  function,  this  necessity 
has,  under  the  proposed  plan,  no  applicatioii : 
admitting  them  to  it  was  therefore  rather  cm- 
tinuing  what  might  be  continued  to  them  of 
their  ancient  privileges,  than  investing  i  ~ 
with  new  ones. 


lance  It,  it  would  not  reduce  to  less  than  seven  the 
number  of  years  requisite : — and  that,  alker  all, 
the  real  arrear  must  have  been  considertibly 
greater  than  this  amount: — for  in  these  accounts 
are  not  included  such  of  the  English  appealu  which 
are  called  writs  of  error  ^  the  number  of  which,  in 
the  three  years  ending  in  1797,  was  (as  per  27th 
report  of  Houkc  of  CommonM  Finance  ('4>mmit:ee, 
anno  1798,  p.  272)  half  ss  great  again  aa  that  of  all 
the  appesls  called  appeals^  put  together.  In  these 
three  years,  the  number  of  writa  or  error  presented 
waa  125 :  thatof  ap]>eal8,  Scotch  and  Englidi  l^ 
gether,  82 ;  —  that,  in  respect  of  the  ends  ofjus^ 
tice^  one  consequence  of  this  retardation  waa,  that 
such  causes  as  about  that  time  had  been  Atari, 
must  already  have  been  waiting  for  a  hearisg, 
and  the  par^  in  the  right  labouring  under  a  de- 
nial of  justice,  about  three  or  fbur  years  s-^am^ 
other ^  that  at  the  price  of  costs^  composed,  aa  to 
the  ffreater  part,  otfees  to  the  officers  of  the  homse^ 
in  ail  such  cases  iii  which  the  efiect  given  to  ap- 
peal is  that  of  stopping  execution,  viz.  in  the  case 
of  the  Scotch  appeal,  and  in  that  of  the  English 
appeal  called  a  writ  of  error,  every  nusldjtde  de. 
fendjmt,  against  whom,  as  being  in  nossessioo  at 
property  belonging  to  another,  judgment  had 
been  pronounced  in  a  court  below,  then  had,  and 
stUl  has  it  in  his  power,  to  derive,  during  chat 
length  of  time,  unoer  the  protection  of  the  house, 
a  profit  from  his  oxsn  wrong  to  the  amount  of 
common  interest  (ft  per  cent.)  or  oonuDerda] 

EDfit  (12,  16,  or  20  per  cent)  according  as  he 
ppeos  to  be  circumstanced :  -^  which  Icngdi  of 
time  is  in  a  oouise  of  unlimited  inotMr. 
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As  to  the  ulterior  and  unlimited  door  left 
open  for  the  adnussion  of  commoners,  riz.  of 
Boeh  persons  in  whose  instance  presumptive 
evidence  of  pre-eminent  aptitude  for  this  su- 
preme judicial  station  may  have  been  afforded 
by  ability  displayed  in  a  subordinate  rank  of 
judicature,  or  in  a  course  of  professional  prac- 
tice ; — were  the  right  of  election  in  any  other 
bands  than  those  of  the  Lords  themselves, 
such  an  admission  would  indeed  be  a  most 
serious  invasion  of  their  privileges :  but,  that 
right  being  in  their  hands,  and  theirs  alone, 
the  consequence  is,  that,  by  the  enlargement 
of  the^/li  of  choice,  the  power  of  the  House, 
so  hx  from  being  trenched  upon,  would  be 
enlargtd. 

To  render  the  mind  of  the  body  deputed, 
a  faithful  representative  of  the  mind  of  the 
body  deputing,  it  is  not  necessary  that  the 
members  of  the  one  should  be  members  of 
tke  other.  Doing  the  will  of  the  King,  the 
hng*s  delegates  are  not  kings: — to  do  the 
will  of  the  Lords,  it  is  as  little  necessary, 
howsoever  on  other  accounts  desirable,  that 
the  lords  delegates  should  be  lords. 

Want  of  physical  power  adequate  to  the 
dispatch  of  a  mass  of  business  within  the 
spsce  of  time,  within  which,  to  be  done  ef- 
fectually, it  was  necessary  it  should  be  done 
—want  of  time,  in  a  word,  was  the  infirmity 
(for  such  It  is)  by  which  kings  were  gradu- 
ally compelled  to  commit  the  judicial  part  of 
their  autiiority  to  other  hands.  Unless  lords 
in  England  are  exempt  from  those  infirmities 
which  are  the  inevitable  lot  of  human  nature, 
and  under  which  there,  as  well  as  elsewhere, 
kings  have  bowed,  it  need  not  be  matter  of 
much  r^et  to  them  to  submit,  thus  late,  to 
a  necessity,  which,  for  so  many  ages  past,  has 
been  submitted  to  by  kings.  The  innovation, 
let  it  be  considered,  if  such  it  must  be  called, 
•  is  not  of  the  number  of  those  which  are  so 
apt  to  be  called  for  by  rival  ambition,  but  of 
those  which  are  forced  on  by  the  irresistible 
hand  of  the  universal  and  indefatigable  inno- 
ysioT,  time. 

Various  arrangements,  which,  in  the  plan- 
niog  of  the  proposed  judicatory,  presented 
themselves  to  the  proposer,  as  highly  con- 
ducive, not  to  say  necessary,  to  the  object  of 
it,  are  for  the  present  omitted,  as  not  being 
applicable  to  this  alone,  to  the  exclusion  of 
other  judicatories. 

By  the  consideration  bestowed  for  the  pur- 
pose  of  the  present  proposal,  on  the  judicial 
function  of  the  House  of  Lords,  reference 
being  bU  along  made  to  the  several  ends  of 
justice  (of  which  an  exact  list  has  been  en- 
deavoured to  be  made  out,)  the  inquiry  was 
suggested,  whether,  in  the  exercise  habitually 
given  to  that  function,  it  has  been  really  co- 
extensive with  what  it  seems  to  have  been 
generally  regarded  as  tantamount  to,  viz.  the 
function  of  general  superintendenee :  meaning 


thereby,  the  habit  of  applying  to  such  of  the 
several  evils  correspondent  and  opposite  to 
the  several  ends  of  justice,  all  such  remedies 
as,  in  the  nature  of  the  case,  are  capable  of 
being  applied  to  them  without  the  exercise  of 
legislative  power.  Ck)mpared  with  this  stand- 
ard, the  authority  of  the  House,  as  at  present 
exercised,  was  found  to  be  deficient,  and  to  a 
greater  extent  than  could  readily  have  been 
imagined. 

The  physical  power  of  the  House,  as  de- 
pendent on  the  quantity  of  applicable  time, 
Slaving  already  sunk  under  the  load  of  busi- 
ness imposed  on  it  by  that  part  of  the  function 
of  general  superintendence,  which  has  been 
habitually  exercised  by  it  till  of  late  years, 
is  of  course  still  more  decidedly  unequal  to 
any  ulterior  burthen. 

But  of  this  demand,  a  part  of  which  has 
thus  been  found  to  overdraw  the  quantity  of 
time  capable  of  being  appropriated  to  the 
discharge  of  it  by  the  House  itself,  the  whole 
might  find  an  adequate  supply  in  the  more 
ample  quantity  capable  of  being  allotted  to  it 
by  the  proposed  Court  of  Lords  Delegates : 
—  a  tribunal  clear  of  all  other  business,  and 
sitting  on  sudi  terms,  as  would  render  the 
whole  of  its  official  time  applicable  to  the 
one  purpose. 

The  mass  of  remuneration  which  on  otiier 
accounts  would,  it  is  supposed,  be  deemed 
necessary  to  be  allotted  to  the  members  of  a 
tribunal,  so  armed  with  power,  and  so  ex- 
alted in  dignity,  would  be  sufficient  to  entitle 
the  public  to  call  upon  them  in  return,  for  a 
degree  of  assidititg,  not  inferior  to  that  which 
is  seen  to  be  habitual  on  the  part  of  other 
judges.  And  the  greater  in  extent  and  value 
the  service  thus  rendered,  the  more  secure 
would  be  the  requisite  disposition  on  the 
part  of  the  public  at  large,  as  well  as  of  the 
co-ordinate  authorities,  to  submit,  without 
regret,  to  the  burthen  that  would  be  to  be 
imposed  by  the  requisite  expense. 

A  view  of  the  particulars,  in  respect  of 
which  the  judicial  function,  as  exerdsed  by 
the  House  of  Lords,  fiiils  of  being  coextensive 
with  the  function  oj^  general  superintendence, 
in  the  extent  above  indicated  as  belonging  to 
it,  has  been  already  taken.  But,  under  the 
apprehension  of  awakening  those  jealousies 
which  are  so  easily  awakened,  or  of  over- 
loading that  patience  which  is  so  easily  over- 
loaded, this  part  of  the  plan  is,  for  the  present 
at  least,  put  aside. 

What  on  this  occasion  ought  never  to  be 
out  of  mind,  is,  that  as  to  whatever  regards 
the  superintending  authority  of  the  House  of 
Lords  in  matters  of  judicature,  the  existing 
practice,  whatsoever  may  be  its  effects,  was 
in  its  origin  the  mere  fortuitous  result  of  a 
contest  for  power,  between  two  co-ordinate 
authorities — the  result  of  anything  rather 
than  a  calm,  and  comprehensive,  and  consti* 
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tutionally-concerted  plui,  directed  to  the  ends 
of  justice.  This  want  of  detiffn,  and  conse- 
quently  of  congrtdty,  is  no  more  than  might 
have  been  anticipated,  by  a  reflection  on  Uie 
natural  course  of  human  afSurs :  and  it  may 
be  seen  most  satisfiMstorily  demonstrated,  as 
well  as  clearly  displayed,  in  the  instnictiTe 
and  interesting  pre&ce,  prefixed  by  Mr.  Har- 
grave  to  his  edition  of  the  work  of  Lord  Hale 
on  the  jurisdiction  of  the  House  of  Lords. 

Other  expedients  have  fidlen  under  the 
notice  of  the  proposer,  as  having  been  in 
eontemplation : — an  ordinary  committee,  to 
begin  to  sit,  or  to  continue  to  sit,  during  the 
recess: — an  appellate  judicatory^  to  sit  in 
London,  but  to  confine  itself  to  Scotch  causes, 
kc  Ice.  But,  regarding  them  as  having  al- 
ready  been  found  to  stand  excluded  by  one 
or  other  of  two  bars,  viz.  impracticability  or 
inexpediency,  he  gladly  discards  the  conside- 
ration of  them  out  of  a  paper,  in  which  the 
apace  necessary  for  any  such  discussions  could 
not  have  been  found. 

be  had  even  set  lus  mind  upon  an  inquiry 
into  the  fund  of  possible  expedients,  capable 
of  being  directed  to  the  same  end :  on  which 
occasion,  distribution,  governed  hy  principles 
adapted  to  the  nature  of  the  case,  or  even  by 
lot  (n  mode  of  selection  less  objectionable  In 
reality  than  appearance,  and  even  preferable 
to  the  modes  of  blind  exdusion  hitherto  pur- 
awdf)  did  not  pass  unnoticed.  But,  nothing 
having  thus  presented  itself  to  his  conception, 
as  promising  to  be  suitable  to  the  end  in  view, 
in  a  degree  approaching  to  that  of  the  plan 
here  submitted,  he  suppresses  without  reluc- 
tance  everything  that  had  come  into  notice 
under  that  head. 

As  to  the  present  plan,  even  to  those  ex- 
chtsive^  competent  judges,  whose  approba- 
tion it  may  not  be  fortunate  enough  to  be 
honoured  with,  it  may,  it  is  humbly  hoped, 
be  not  alU^ether  without  its  use.  Good  or 
bad,  an  anterior  plan,  by  breaking  as  it  were 
the  ice  of  tiie  subject,  is,  to  the  framer  of  any 
succeeding  pUui,  commonly  found  more  or  le^s 
of  use,  lis  an  object  of  comparison  and  refe- 
rence :  and,  as  to  the  observations  submitted 
in  support  of  it,  where,  in  the  character  of 
reasons,  they  &il  of  producing  the  effect  en- 
devoured  at»  in  the  character  of  sources  of 


error  to  be  guarded  against,  they  may  still  be 
not  altogether  without  their  use. 

If  in  this,  or  any  otker  way,  the  present 
pUui  should  contribute  to  the  production  of 
any  other,  which,  issuing  from  some  more 
competent  source,  should,  at  the  same  time, 
be  less  open  to  the  charge  of  unconsiiiuiional 
innovation,  and  more  highly  conducive  to  the 
ends  of  justice,  the  labour  here  expended  wiU 
have  received,  in  the  establishment  of  such 
better  plan,  its  sufficient  reward. 

Issuing  from  high  station,  the  stronger  die 
recommendation  a  plan  of  any  kind  dmves 
from  the  height  of  the  station,  the  leaa  it  is 
commonly  found  to  stand  in  need  of  any  other. 
In  one  respect,  therefore,  the  present  plan 
possesses  an  indisputable  advantage  over  any 
other  that  is  at  all  likely  to  come  in  oompeti- 
tion  with  it.  Presented  under  a  name  alto- 
gether unknown,  and  without  any  authority 
or  consideration  in  the  state,  if  it  were  to  find 
acceptance,  it  could  do  so  on  no  other  groond 
than  that  of  its  supposed  conduciveneas  to 
the  object  in  view. 

To  the  worh  at  large,  if  published,  is  in- 
tended to  be  added  an  examination  that  has 
been  made  of  the  plan  proposed  by  Lord  Hale, 
for  an  ultimately-appellate  judicatory,  to  be 
substituted  to  that  of  the  House  of  Lords : — 
substituted  wantonfy  (one  might  almost  aay,) 
and  when  no  such  necessity  had  as  yet  pre- 
sented itself,  as  that  which  at  present,  prcaaes 
upon  the  House.  In  the  way  of  iBustratum, 
and  as  serving,  by  enlarging  the  view  given 
of  the  field  of  argument,  to  afford  the  niore 
ample  satisfaction  to  a  contemplative  and  cau- 
tious mind,  the  discussion,  it  is  supposed,  may 
be  found  not  altogether  unaooeptable.  Aa  pre- 
senting any  the  least  chance  of  being  preferred 
in  practice,  either  to  the  plan  here  submitted, 
or  to  any  other,  the  plan  of  Lord  Hale,  not- 
withstanding the  high  reputation  of  its  author, 
will  scarcely  be  found  worth  notice :  for,  in 
the  character  of  an  innovation  on  the  oonati- 
tution,  it  was  no  less  violent,  than,  with  re- 
ference to  the  ends  of  justice,  it  may  be  aeea 
if)  be  unsubservient  and  unfavourable. 
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ADVERTISEMENT  TO  THE  FIRST  EDITION. 


This  work  was  printed  many  years  ago. 

Circumstances  prevented  its  being  at  that  time  exposed  to  sale. 

In  regard  to  the  author,  all  that  need  be  said  is  ..that  it  was  not  by  him  thai  it  was  then  kept 
back;  and  that  it  is  not  by  him,  or  at  his  instance,  that  it  is  now  put  forth. 

If,  on  either  accounts,  it  were  desirable  that  the  causes  of  its  being  thus  long  withheld  shoold  be 
brought  to  Tiew,  those  causes  would  affind  a  striking  illustration  of  the  baneful  inilnenoe  of  the 
principles  and  practices  it  is  employed  in  uoTeiliBg,  and  piesendng  in  their  true  ookmit* 
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APPLIED  TO  JURIES. 


PART   I. 


CHAPTER  I. 

bCCASlOll  OP  THIS  WOEk. 


JI.  Work  oit  Libel  Law  commenced —  Occa- 
non.  of  it. 

What  gmye  rise  to  this  work  is  neither  more 
nor  less  than  a  newspaper  article —  an  article 
in  the  Timee  for  the  20th  of  Fehniary  1809, 
and  which,  so  &r  as  it  belongs  to  the  present 
purpose,  and  consists  of  statements  concern- 
ing matters  of  fact,  is  in  these  words : — 

Speaking  of  a  clamour  against  what  is 
called  the  Ueentiousness  of  the  press,  the  ar- 
ticle goes  on  and  says  —  "  Such  has  been  the 
dread  inspired  by  this  clamour, ....  that  of 
the  persons  now  under  prosecution,  two  have 
actually  pleaded  guilty  to  informations  for 
'  wilfvihf  and  malicioutfy  elandering  the  Bri- 
tith  armtf,'  who  never,  till  many  days  after 
their  publication,  saw  or  beard  of  the  libel 

with  which  they  were  charged 

^  *'  The  grand  fountain  of  cdl  this  mischief," 
it  continues,  <*  seems  to  be  Major  Hogan*s 

pamphlet ;  for  this  very  work  there  are 

now,  or  recently  have  been,  we  believe,  six 
and  twenty  printers  and  publishers  under  pro- 
secution. It  was  only  from  one  of  these  that 
the  original  pamphlet  sprung :  the  rest  did 
no  more  than  extract  from  or  recommend  it, 
and  that  upon  the  attested  character  of  its 
author,  who  was  no  sooner  known  to  have 
iled  from  his  charge,  than  every  one  of  them 
retracted  his  praise  of  the  work,  and  was 
willing  to  noaintain  that  the  Duke  of  York's 
character  stood  as  fair  as  if  this  individual 
arraignment  of  it  had  not  been  published ; 
yet  is  this  so  fisr  from  having  produced  a  dis- 
t)08ition  to  recede  from  punishing  them,  that 
thougli  the  informations  were  all  of  them 
filed  last  term,  and  might  have  been  tried 
during  the  present,  the  objects  of  them  are, 
without  any  assigned  cause,  to  be  kept  in  a 
harassing  state  of  suspense  over  the  present 
to  the  term  ensuing. 

"  And  what  is  the  origin  of  these  men's 
offences?  An  error  common  to  them  with  the 
prcwecutor — a  belief  in  the  respectability  of 
Major  Hogan's  character,  which  was  attested 
by  no  fewer  or  less  men  than  Generals  Fox, 
Floyd,  Whyte,  Dundas,  Macdonald,  Hall, 
Hay,  Tilson,  and  Hamilton. 
Vol.  V. 


'*  Can  there  be  a  stronger  palliation  of  er^ 
ror,  than  that  the  person  erring  should  have 
been  misled  by  a  man  of  such  reputation  at 
the  above ;  more  especially  when  it  is  con- 
sidered that  the  Duke  of  York  was  himself 
as  much  deceived  as  any  one  else  by  these 
testimonies  in  favour  of  Major  Hogan  ?  Hiff 
Royal  Highness,  on  the  strength  of  them, 
believed  him  to  be  deserving  of  rank  and 
elevation  in  the  army,  and  therefore  *  noted 
him  for  promotion.*  Others,  on  the  very  same 
authority,  supposed  only  that  he  might  bft 
entitled  to  common  credit,  and  are,  there- 
fore, notwithstanding  all  their  renunciations 
of  that  opinion,  *  noted  for  prosecution.* " 

Thus  &r  the  newspdper.  Facts,  in  their 
nature  so  notorious,  seiemed  not  likely  M 
have  been  either  invented,  or  so  much  as 
materially  misrepresented.  I  looked  out  fof* 
contradiction  or  correction,  but  could  hear  of 
none.  Whatever  I  could  learn  went  in  eon« 
firmation  of  the  statements  given  as  above. 

On  the  subject  of  Libel  Law,  my  general 
conception  had  been  of  some  thirty  or  forty 
years'  standing :  for  example,  that,  in  point 
of  actual  law,  a  Ubel  is  any  paper  in  which 
he,  who  to  the  toiV/adds  the  power  <j£  punieh- 
ing  for  it,  sees  an3rthing  that  he  does  not  Hke  : 
and,  in  point  of  pubUc  utility,  that  it  was 
neither  necessary  nor  fitting  that  any  part  of 
the  rule  of  action,  much  less  so  important  a 
one,  should  be  lying  in  any  sfidi  wild  and 
barbarous  state.  Such  on  this  subject  became 
my  opinion,  almost  as  early  as,  on  the  sub- 
ject of  any  part  of  the  law,  I  could  take  upon 
me  to  have  any :  but  those  opinions  would 
scarcely  have  found  any  expression.  In  public 
at  least,  and  in  any  considerable  detail,  but 
for  the  incident  above  mentioned. 

Seeing  thus  that,  under  the  mask  of  a  tem- 
porary occurrence,  a  battery  had  been  opened 
by  the  enemies  of  the  constitution  upon  the 
liberty  of  the  press — that  a  fire  of  grape  shot 
had  already  been  commenced,  and  no  fewer 
than  six-and-twenty  persons  Wounded  by  it 
at  one  dischirge,  —  I  felt  myself  urged  by  an 
irresistible  impulse  to  summon  up  whatever 
strength  I  might  have  left;  and  howsoever 
impotent  my  own  feeble  efiTorts  might  prove, 
and  at  whatever  personal  hazard,  to  show 
the  wtof  at  least  how  this  battery  might  be 
spiked. 
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1.  Libel  law  as  it  stands,  or  rather  as  it 
floats,  is  incompatible  with  English  liberties. 

2.  To  destroy  them  utterly,  and  reduce  the 
government  to  a  despotism,  it  requires  no- 
thing but  to  be  consistently  and  completely 
executed. 

3.  In  this  state  it  must  remain,  until  either 
the  constitution  is  so  destroyed,  or,  by  autho- 
rity of  the  legislature,  certain  arrangements 
are  made,  the  basis  of  which  will  be  a  defini- 
tion in  form,  of  the  sort  of  thing  called  a  libel, 
or  something  that  shall  be  equivalent  to  it. 

4.  In  a  fixation  of  this  sort,  though  there 
is  some  difficulty,  there  is  no  natural  impos- 
sibility. 

5.  It  is  firom  the  hand  of  parliament  alone 
that  this  crying  evil  can  receive  a  radical 
cure. 

6.  But,  in  the  intelligence  and  fortitude  of 
A  i«ry>  ^^  ^^y*  ^  ^^^  instance,  receive  a 
momentary  palliative. 

7.  Things  being  on  this  footing,  in  the  case 
of  a  political  Ubel,  and  (to  fix  conception)  in 
the  case  of  a  libel  for  which  Mr.  Cobbett 
was  convicted,  and  Mr.  Justice  Johnson  suf- 
fered, had  I  been  upon  the  jury,  I  should  not 
have  regarded  it  as  consistent  with  my  oath 
and  duty  to  join  in  a  verdict  of  guilty. 

8.  Applying  to  this  use  the  power  which, 
under  the  law  of  primeval  barbarism,  any 
one  determined  juryman  has  of  subduing  the 
eleven  others,  I  should  have  taken  care  that 
no  such  verdict  should  be  foimd. 

9.  By  a  few  successive  exertions  of  such 
fortitude,  not  only  momentary  and  partial 
relief  against  particular  oppression  would  be 
afforded  in  each  particular  instance,  — 

10.  But,  by  a  gentle  and  truly  constitu- 
tional pressure,  measures  of  complete  and 
permanent  relief  might,  as  from  the  unjust 
judge  in  the  parable,  be  extort-ed  from  the  le- 
gislature. 

Such  were  the  opinions,  in  support  of 
which  I  was  preparing  to  submit  to  the  pub- 
lic the  considerations  by  which  they  had  been 
produced:  when,  by  another  Incident,  this 
debign,  though  it  received  a  coa/frmo/ton,  and 
that  no  slight  one,  received  at  the  same  time 
a  coUatendtum,  and,  as  to  this  part  of  it,  a 
temporary  stoppage. 

§  2.  That  Work  why  postponed  to  tkis. 

•*  Jurymen  —  special  jurymen  —  are  the 
persons  you  propose  to  address.  But,  what- 
ever you  had  to  say,  it  being  to  this  effect, 
is  there  any  the  least  chance  that  they  would 
listen  to  you?  The  men  whom,  under  the 
name  of  jurymen,  special  jurymen,  you  would, 
on  any  such  occasion,  have  to  deal  with  — 
are  they  in  fact  what  they  are  said  to  be, 
and  in  general  supposed  to  be?  On  any  occa- 
sion, such  as  that  in  question,  are  they  really 
free  to  follow  the  dictates  of  their  own  judg- 
ment ?  Can  you  see  any  the  smallest  proba- 


bility of  their  doing  «o?"  Such  were  the 
questions  suggested  to  me  by  the  publication 
of  the  late  sheriff.  Sir  Ridiard  Phillips — 
a  document  which,  though  it  had  been  lor 
some  time  in  circulation,  had  not,  till  a  con- 
siderable progress  had  been  made  in  my  onm 
above-mentioned  work,  happened  to  fail  into 
my  hands.  Such  were  the  questions;  and,  to 
my  unspeakable  astonishment,  no  sooner  were 
they  formed  than  they  received,  each  of  them, 
to  my  apprehension,  a  decided  negative. 

In  common  with  the  generality  of  mj 
countrymen,  no  particular  incident  having 
ever  happened  to  point  my  attention  to  the 
subject,  I  had  been  used  to  annex  in  mj 
mind  to  the  word  jury,  the  idea  of  a  momen- 
tarily assembled  body  of  men,  composed  of 
members  determined  by  lot,  or  if  by  a  nomi- 
nation, a  nomination  not  differing  in  efieet 
from  determination  by  lot,  — the  nomination 
performed  afresh  for  the  purpose  of  eadi  cause, 
the  list  of  the  members  of  which  the  body 
was  composed  in  each  cause,  changing  perpe- 
tually as  between  cause  and  cause. 

In  this  particular  I  had  indeed  understood 
the  term  special  jury  to  be  expressive  of 
some  difference :  but  a  difference  by  means  of 
which,  the  advantage  attached  to  a  fortultoos 
assemblage  being  preserved,  further  advan- 
tage, resulting  from  a  sort  of  reciprocal  choice 
as  between  party  and  party,  had,  by  the  ma- 
tured sagacity  of  modern  times,  been  super- 
added. 

In  common  with  such  others  of  my  ooontrf- 
men,  whose  education  has  conducted  them 
through  the  ordinary  paths  of  history,  I  had 
read  of  a  species  of  judicial  abuse,  whidiv 
under  the  name  of  packing,  had  on  this  or 
that  occasion  broken  out  in  former  times,  and 
in  particular  in  the  profligate  and  aibitrary 
reigns  of  the  two  last  Stuarts. 

My  astonishment  has  not  oftentimes  been 
greater  than  it  became,  when,  upon  looking 
into  the  book  for  which,  as  above,  the  pah- 
He  is  indebted  to  the  late  shrievalty  of  Sir 
Richard  Phillips,  I  found  that  this  pinctiee 
called  packing,  a  word  which,  when  thus  ap- 
plied, had  never  presented  itself  to  my  mind 
but  in  the  character  of  the  denomination  of  s 
state  crime — nor  that  exemplified  but  rarely, 
and  under  a  disastrous  state  of  things  long 
since  past — had  been  moulded  into  a  lysfeai, 
had  become  an  established  practice  —  a  sort 
of  practice  which  by  the  quality  of  the  practi- 
tioners has,  as  skip-moneyhud  once,  acquired 
the  force  of  law;  and  that  in  that  diameter 
it  had  found,  in  the  person  of  the  chief  judge 
of  one  of  the  three  great  common-law  courts, 
not  only  an  agent,  perhaps  an  author  to  avow 
it,  but  moreover  a  champion  to  defend  it. 

For  some  time  I  could  scarce  give  credit 
to  my  own  eyes.  Am  I  indeed  awake? — is 
not  this  a  dream  ?  —  What  century  is  this  ? — 
can  it  be  the  19th?— is  it  not  the  17tb?— 
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Who  reigns  now  ? — can  it  be  a  Brunswick  f 
—  is  it  not  a  Siuart  king  come,  according  to 
the  prophetic  and  once  loyal  hymn,  '*  come 
to  his  own  again  f*' 

It  is  but  too  true.  Under  the  name  of  a 
jury  —  under  the  name  even  of  that  supposed 
improved  species  of  jury,  a  special  jury — we 
have,  in  &ct,  avowedly,  in  that  court  in  which 
most  use  is  made  of  special  juries,  and  at 
l^easure  in  the  only  otlier  ju^catory  in  the 
corruption  of  which  the  servants  of  the  crown, 
and  their  adherents,  can,  as  such,  have  any 
special  interest  —  a  standing  body  of  asses- 
sors, instruments  tenanted  in  common  by  the 
leading  members  of  administration,  by  the 
judges,  and  by  the  other  crown -Isiwyers  — 
troops  enlisted,  trained,  and  paid  by  the 
crown-lawyers — liable  to  be  casdiiered,  each 
of  them,  at  any  time,  and  without  a  word  of 
expluiation,  each  of  them  at  the  instance  of 
any  of  the  above  indefinite  multitude  of  tn^pec- 
torSj  as  well  as  by  the  hand  of  the  recruiting 
officer  who  enlisted  them,  and  they  know  not 
who  besides  —  tools,  in  effect,  of  the  very 
power  to  which  in  pretence  and  appearance 
they  are  a  check. 

Great  would  be  the  error,  if  it  were  sup- 
posed that,  so  fi&r  as  concerns  the  security 
afforded  by  juries,  the  higher  criminal  cases 
excepted,  we  are,  mider  this  special  jury  sys" 
tern,  no  worse  off  than  our  ancestors  were  in 
the  time  of  the  two  last  Stuarts.  Package 
of  juries  was  in  those  times  no  more  than  an 
eSSbrt  of  casual  violence  and  passion,  losing 
more  by  the  general  irritation  it  produced, 
than  by  the  particular  advantage  of  the  mo- 
ment it  could  gain.  It  is  now,  as  will  be 
seen,  become  a  regular,  a  quietly  established, 
and  quietly  suffered  system.  Not  only  is  the 
yoke  already  about  our  necks ;  but  our  necks 
are  aiready  fashioned  to  it. 

As  to  the  title  of  this  work,  Elements  of 
the  Art  of  Packing,  it  is  not  a  mere  jest.  In 
the  bringing  of  the  system  to  its  present 
state,  no  small  degree  of  ingenuity,  it  will  be 
leen,  has  been  expended;  nor,  to  the  present 
purpose,  could  the  true  nature  of  it  have  been 
sufficiently  displayed,  without  considerable  la- 
bour— in  short,  without  a  pretty  ample  course 
of  development  —  applied  to  its  objects,  its 
effiicts,  its  motives,  and  its  means. 

In  bringing  into  view  this  sinister  species 
of  art,  the  object  of  these  pages  is  —  to  do 
what  may  be  found  capable  of  being  done, 
by  an  obscure  individual,  towards  putting 
an  end  to  the  exercise  of  it :  and  the  more 
thoroughly  the  processes  employed  in  it  are 
brought  to  light,  the  more  imperious  will  the 
considerations  be  seen  to  be,  which  call  for 
the  abolition  of  it. 

By  the  abolition  of  special  juries,  if  com- 
plete, and  in  point  of  local  range  rendered 
ovextensive  with  the  whole  kingdom,  a  sort 
of  gap  might  appear  to  be  left  in  the  system 


of  jury  trial:  on  what  principles  this  gap 
may  be  most  advantageously  y!&</  up,  will  be 
matter  of  inquiry  at  the  conclusion  of  the 
work. 

CHAPTER  II. 

JUaiSS  —  THEIK  USB  AS  4  CHECK  TO  JUDGES. 

Of  the  functions  exercised  by  the  body  of 
unlearned  assessors,  termed  jurors  or  jurymen, 
the  original  intention,  as  well  as  experienced 
use,  seems  to  be  universally  agreed,  as  well 
as  understood,  to  be  —  the  serving  as  a  check 
upon  the  power  of  the  learned  and  experienced 
judge  or  judges,  under  whose  direction,  or 
guidance  at  least,  they  have  to  act.  In  name, 
the  decision  pronounced  in  each  cause — that 
decision  at  least  to  which  the  name  of  verdict 
is  given,  and  in  which  not  only  the  question 
of  fi&ct  is  decided  upon,  but  a  decision  on  the 
question  of  law  (except  in  the  particular  case 
of  a  special  verdict)  is  involved,  is  ascribed 
to  them,  as  if  it  were  theirs  alone :  but,  be- 
sides the  power  of  sending  the  cause  to  a  new 
trial  before  another  jury,  the  effect  of  the 
power  exercised  by  the  professional  judges  is 
upon  the  whole  so  great,  (the  verdict  having 
in  no  instance  any  effect  until  it  be  followed 
by  a  corresponding  decision  distinguished  by 
the  name  of  the  judgment,  the  formation  of 
which  depends  altogether  on  the  professional 
part  of  the  compound  judicatory)  —  that  a 
conception  nearer  to  the  truth  will  be  formed^ 
by  considering  the  main  or  principal  power 
as  in  the  hands  of  the  jW^e,  that  of  the  jury 
serving  as  a  check  to  his  power,  than  by  con- 
sidering the  principal  power  in  the  hands  of 
the  jury,  that  of  the  judge  serving  as  a  check 
to  theirs. 

That,  of  the  unlearned  body  so  designed 
to  operate  as  a  check,  the  members  ought,  so 
far  as  concerns  the  exercise  of  the  functions 
belonging  to  their  body,  to  be  in  a  state  of 
independence  —  of  independence  as  perfect 
as  possible — is  a  proposition  included  in  the 
very  denomination  of  a  check.  To  deny  the 
truth  of  it,  is  to  utter  a  contradiction  in  terms. 
To  say  that  there  ought  not  to  be  any  such 
independence,  is  the  same  thing  as  to  say  that 
there  ought  not  to  be  any  such  check. 

In  appearance,  this  sort  of  independence  is* 
in  modem  practice,  everywhere,  in  every  part 
of  the  field  of  jury-trial,  actually  preserved. 
That  which,  on  the  occasion  of  each  trial,  the 
judge  or  judges,  who  constitute  the  profes* 
sional  part  of  the  mixt  judicatory,  have  power 
—  say,  for  shortness,  the  judge  has  power  — 
to  do,  is  to  compel  the  non-professfonal  part, 
the  jury,  to  pronounce  a  decision,  termed  its 
verdict :  that  which  he  has  not  the  power  to 
do,  is  to  determine  what  that  verdict  shall  be. 

Great,  however,  as  is  the  power  of  the 
judge,  in  every  case,  over  the  ultimate  re- 
sult of  the  cause,  yet,  so  fiur  as  oonoerns  the 
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decision  pronounced,  or  supposed  to  be  pro- 
nounced, by  the  jury,  it  applies  more  directly 
and  certainly  to  the  prevention  of  a  verdict 
contrary  to  his  wishes,*  than  to  the  obtaining 
at  their  hands  a  verdict  conformable  to  his 
wishes. 

When,  therefore,  in  pursuance  of  a  sinister 
interest,  in  whatsoever  bosom  it  may  have 
happened  to  it  to  originate, — his  own,  for  ex- 
ample, that  of  the  king,  or  that  of  any  servant 
of  the  king's  in  any  other  department  of  the 
state,  it  has  come  to  be  an  object  with  a 
judge  to  obtain  at  the  hands  of  a  jury  a  ver- 
dict in  any  way  contrary  to  justice,  a  neces- 
sary endeavour  has  been  to  obtain  a  jury,  so 
composed,  as  that  the  verdict  pronounced  by 
them  may  be  depended  upon  as  about  to  be 
conformable  to  his  wishes :  to  give,  in  a  word, 
to  the  judgment,  which  he  has  it  in  his  wish 
and  intention  to  pronounce,  the  appearance 
of  being  the  proper  and  necessary  result  of  an 
antecedent  decision,  which,  under  the  appro- 
priate name  of  a  verdict,  the  jury  have,  by  the 
mouth  of  their  foreman,  pronounced,  or  at 
least  been  considered  as  having  pronounced. 

If,  in  consequence  of  any  sinister  influence 
exercised  over  their  fiu:ulties  by  the  judge, 
a  verdict,  different  from  what  would  other- 
wise have  been  pronounced  by  them,  has  been 


*  In  this  case,  in  the  hands  of  the  judge,  the 
most  efEcient  instrument  of  injustice  may  be  seen 
in  the  principle  and  practice  of  nullification :  by 
which,  oonsiaered  as  applied  to  verdicts,  the  effect 
of  them  is  destroyed,  on  pretences  that  do  not  so 
much  as  profess  to  have  any  relation  to  the  merits 
of  the  cause.  The  pretence  has  always  been  the 
existence  of  some  re^ulatUmy  or  (as  it  is  called, 
to  screen  its  nonexistence  from  notice)  some  rule 
which,  besides  that  it  was  never  (it  to  have  ex^ 
istence,  had  never — so  far  from  having  been 
iufficiently  notified  beforehand,  in  such  manner 
as  to  afford  to  those  who  were  punished  for  not 
having  obeyed  it  the  possibility  of  obeying  it — 
had  never  so  much  as  been  in  existence.  It  was 
on  each  occasion  invented,  and  set  up,  for  the 
purpose  of  the  particular  iixjusdce  that  was  to 
Deaone. 

Wrapped  op  in  this  device  as  in  a  cloak,  the 
power  of  English  judges  has,  under  the  sem- 
Dlance  oi  limitation,  wen  in  every  part  of  the 
field  of  jury  trial  (not  to  look  at  present  anv 
further)  little  less  than  arbitrary:  and  to  this 
hour,  on  each  occasion,  as  often  as  a  judge  is 
called  upon  to  use  this  instrument  of  iniquity,  it 
is  in  bis  power  to  a^ly  it  accordingly,  or  to  re- 
fuse  to  apply  it,  whichever  course  happens  to  be 
best  adapted  to  his  sinister  interest,  if  he  has 
any ;  if  not,  to  his  humour  or  caprice,  (See  Scotch 
jRrform,  Letter  I.  Devices  of  Technical  Proce- 
dure :  Devices  9  and  20.] 

And,  besides  being  applicable  as  above,  in  re- 
pugnance to  the  main  end  of  justice,  viz.  giving 
execution  and  effect  to  those  rights  which  have 
been  conferred  by  law,  it  has,  in  pursuit  of  sinis- 
ter interest  in  the  shape  of  lawyerU  profit,  been, 
and  continues  to  be  applied,  throughout  the  whole 
field  of  law,  in  repugnance  to  the  collateral  ends 
of  justice,  viz,  uycmmdos  id  unnecessary  delay, 
xexatUnty  and  expense* 


pronounced,  that  influence  will  have  assumed 
a  very  different  character,  and  have  been  pro- 
duced by  causes  of  a  very  different  descrip- 
tion, according  as  it  is  to  the  understanding 
or  the  wiU  that  in  each  bosom  it  has  applied 
itself. 

To  the  understanding  of  a  juryman,  as  of 
any  other  man,  though  mfluences,  whidi,  be- 
ing unfovourable  to  justice,  may  be  termed 
sinister,  are  liable  to  apply  themselves  firom 
other  quarters,  yet  so  for  as  it  has  happened 
to  any  such  influence  to  have  been  applied  by 
any  act  of  th^  judge,  it  is  only  by  his  under ^ 
standing — by  the  application  of  his  relatively 
stronger  understanding  to  their  relatively 
weaker  understandings,  that  it  can  have  been 
applied:  in  a  word,  it  can  only  have  been  the 
it^fluence  of  understanding  on,  or  over^  under'' 
standing. 

When  it  is  to  the  wiU  of  the  juryman  that 
any  sinister  influence  acting  in  a  sinister  di- 
rection has  been  applied  by  the  judge,  it  is 
by  the  will  of  the  judge  that  it  has  been  ap- 
plied :  it  has  been  the  ii^uence  of  wittom^  or 
over,  ufill. 

In  so  fiir  as  the  prescriptions  of  Atiy,  the 
dictates  of  probity,  are  taken  by  the  juryman 
for  the  rule  of  his  conduct,  no  other  wiU  is 
by  Am  wiU  suffered  to  exercise  any  influence 
on  it :  his  wUl  takes  for  its  guidance  the  dic- 
tates of  understanding  purely :  of  his  own  un- 
derstanding,  if  it  feels  itself  strong  enough : 
if  not,  of  some  other  understanding,  on  the 
relative  strength  of  which  (relation  being  faadf 
to  the  question  in  hand)  its  reliance  is  more 
assured. 

To  the  dictates,  therefore,  of  any  other  wiH 
the  will  of  a  juryman,  as  of  any  other  judge 
(the  lawfully  declared  wUl  of  some  lawful  su- 
perior alone  excepted,  for  which,  in  the  case 
of  the  juryman,  there  is  no  place,)  cannot  a& 
much  as  listen,  but  at  the  expense  of  probity. 
From  whatsoever  source  it  happens  to  it  to 
flow — whether  from  the  will  of  the  judge,  or' 
any  other  will  —  the  influence,  or,  as  in  this 
case  it  is  styled,  the  temptation,  to  the  As- 
saults of  which  the  probity  of  the  individual 
(in  the  present  case  the  juryman)  stands  ex*' 
posed,  wUl  apply  itself  in  one  or  other  of  two 
shapes :  in  the  shape  of  evil,  viz.  ill-applied 
punishment,  working  by  intimidation ;  in  the! 
shape  of  good,  viz.  ill-applied  reward,  work* 
ing  by  corruption. 

Against  these  two  opposite  dangers,  pro-, 
vision  was  made  in  the  principles  which  pre- 
sided over  the  original  organization  and  mo6e 
of  procedure  that  took  place  in  the  case  of 
these  singularly-constituted  judicatories,  or 
rather  component  parts  of  judicatories. 

Against  undue  intimidation,  they  received 
for  their  protection,  in  the  first  place,  ex- 
emption from  any  infliction  which,  avowedly 
ana  under  the  name  of  punishment,  might 
otherwise  have  been  applied  to  any  of  them 
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wporofe^*  by  the  arbitrary  power  of  the 
judge ;  in  the  next  place  (being  that  without 
which  the  other  would  have  been  of  little 
falne,)  the  veil  of  secresy,  to  preserve  to 
them,  during  their  conferences,  the  faculty, 
and  (to  render  it  more  effectual)  the  obiipa' 
turn,  oi  keeping  themselves  during  their  con- 
ferences, out  of  the  reach  of  his  observation : 
and  not  of  his  only,  but  of  that  of  all  other 
laen,  and  especially  all  other  men  in  powers 
in  whose  enmity  they  might  be  apt  to  behold 
a  source  of  danger. 

Against  eomtption,  the  principle  employed 
was  that  of  ceniinual  change :  no  person  being 
continued  in  the  exercise  of  that  function  for 
any  length  of  time :  that  so  neither  the  se- 
ductive artifices  of  the  judge,  their  natural 
tempter,  who  in  their  power  had  before  his 
eyes  a  force  constantly  antagonizing  with  his 
own,  might  have  time  to  mould  into  undue 
ohsequioasnesa  the  weakness  of  their  minds ; 
nor  the  casual  tempter — the  party  who,  in 
the  event  of  his  obtaining  anywhere  a  suf- 
ficiently steady  view  of  a  future  juryman, 
against  whose  probity  his  operations  might 
he  directed  with  a  sufiSdent  prospect  of  suc- 
cess, might  find  himself  disposed  to  apply  the 
opportunity  to  any  such  sinister  use. 

CHAPTER  IlL 

THB  CHECK  HOW  DONE  AWAT  BT  INVLVENCE. 

§  1.  Checks  are  ever  odious  to  all  person* 
cheched, 

T4>  the  welfare  of  the  governed — of  men  con- 
sidered as  men  suhject  to  power —  it  is  highly 
conducive  at  least,  if  not  (as  under  the  British 
and  other  mixed  or  limited  governments,  men 
are  apt  to  say)  altogether  necessary,  that  in 
whatsoever  hands  power  be  lodged,  chechs  to 
it,  in  some  shape  or  other,  should,  throughout 
the  whole  field  of  its  exercise,  be  applying 
themselves :  and  upon  the  supposition  that 
the  good  which,  in  the  shape  of  security  against 
wnsrule,  is  thus  produced  by  the  check,  is  not 
exceeded  by  the  evil  produced  by  the  defal- 
cation made  by  it  from  the  quantity  of  power 
necessary  to  enable  the  holder  of  the  power 
to  render,  in  the  highest  degree  of  perfection, 
the  service  expected  at  his  hands,  the  utility 
of  the  check  will  hardly  find  any  person  to 
dispute  it. 

But  whatsoever  be  their  utility,  relation 
being  had  to  the  interests  of  the  people  con- 
sidered as  subject  to  power:  to  the  hands  by 
which  the  power  is  holden,  the  sensation  pro- 
duced by  anything  which  acts  upon  them  in 
the  character  of  a  chech,  never  has  been,  nor 
ever  can  be,  otherwise  than  unpleasant. 


*  In  the  case  of  the  now  obsolete  mode  of 
procedure  called  attaint,  a  juror  could  not  be 
proceeded  against  but  in  conjunction  with  all 
«e  mc* 


How  it  happened  that,  in  England,  the 
operations  of  the  king's  ever  dependent  in- 
struments, the  official  judges  (not  to  speak 
of  tiie  equally  dependent  instruments  of  his 
imperfectly  subjected  subordinates,  the  great 
barons)  found  themselves,  in  the  infancy  of  the 
constitution,  incumbered,  and  to  so  great  an 
extent,  by  the  presence  and  interference  of 
a  determinate  number  of  unofficial  assessors, 
still  more  ignorant  than  themselves ;  while, 
in  the  other  part  of  the  same  island,  the  in- 
cumbrance was  confined  to  the  criminal  divi- 
sion of  the  field  of  law,  and  even  there  to  the 
upper  parts  of  the  ground ;  and  while,  on  the 
continent,  either  no  such  incumbrance  was 
ever  known,  or  was  at  a  very  early  period  got 
rid  of;  these  are  among  those  points  of  legal 
history,  the  obscurity  of  which  seems  to  have 
given  them  up  beyond  redemption  to  the  ar- 
bitrary dominion  of  conjecture. 

Thus  much  however  appears  with  tolerable- 
distinctness  ;  viz.  that,  over  a  great  part,  if 
not  the  whole  of  that  field,  over  which  the 
jurisdiction  6f  a  limited  and  even  fixt  num- 
ber of  assessors,  under  the  denomination  of 
jurymen  (petty  jurymen,)  extends  itself,  the 
sort  of  function  now  exercised  by  them  was 
exercised  by  an  unlimited  and  usually  much 
larger  number  of  the  inhabitants  of  the  dis- 
trict in  question  under  the  name  of  freeholders: 
by  which  denomination  were  distinguished  the 
whole  of  that  comparatively  small  number  of 
persons  whose  interests,  according  to  the  no- 
tions moral  and  legal  of  that  time,  bad  any 
daim  to  notice :  and  that,  of  this  larger  and 
imperfectly  determinate  body,  the  part  now 
called  njury,  was  a  sort  of  select  committee, 
gradually  and  by  general  consent,  the  result 
of  general  convenience,  substituted  to  the 
ever  fluctuating  and  unwieldy  whole. 

But  though,  in  one  shape  or  other,  the  in- 
cumbrance has,  from  the  earliest  days  of  the 
existing  constitution,  been  clinging  to  the 
shoulders  of  the  offidal  judge,  yet,  in  what- 
soever shape  it  clung,  it  could  not  have  been, 
otherwise  than  a  troublesome  one. 

To  the  free  exerdse  of  his  power  the  ob- 
struction given  by  it  is  suffidently  obvious : 
for,  so  often,  and  in  such  proportion,  as  he 
found  it  necessary  to  give  effect  to  a  will 
on  their  part,  which,  howsoever  expressed, 
differed  ultimately  from  his  own  wishes,  so 
often,  and  in  the  same  proportion,  was  his 
power  converted  into  impotence. 

Supposing  even  his  will  to  have  been  in 
every  instance  ultimately  and  completely  pre- 
valent, and,  not  withstanding  the  incumbrance, 
his  power  thus  &r  unimpaired,  even  thus,  on 
comparing  his  situation  x^nth  that  of  a  ju<Ige 
the  freedom  of  whose  actions  is  unrestrained- 
by  any  such  incumbrance,  it  will  be  manifest 
enough,  that  though  his  poicer  were  ever  so 
entire,  one  effect,  inseparably  attached  to  the 
nature  of  this  incumbrance,  is — to  afford,  ia 
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one  way  or  other,  perpetual  disturbance  to  his 
ease.  All  their  desire  is  to  shape  their  wills 
to  his,  and  for  that  purpose  to  know  what  it 
is.  Be  it  so.  Yet  to  this  purpose  it  may  be 
necessary  for  him  to  make  them  know  what 
it  is ;  and  simple  as  it  may  be,  to  impress  into 
their  minds  this  article  of  knowledge  will, 
every  now  and  then,  require  on  his  part»  one 
of  those  operations  which  cannot  always  be 
performed  without  more  or  less  disturhance  to 
the  operator's  ease. 

On  the  other  hand,  suppose  on  their  parts 
any  reluctance  towards  the  adoption  of  his 
will,  argument,  in  some  shape  or  other,  would 
on  his  part  be  necessary  to  the  SMrmomUing  of 
that  reluctance ;  and  so  much  argument,  so 
much  time  and  trouble  consumed,  so  much 
disturbance  given  to  his  ease.  Let  there  even 
be  no  reluctance  opposed  to  his  will,  yet,  if 
in  their  conceptions  there  should  be  any  dif- 
fiadty  in  comprehending  it,  still,  to  the  re- 
moving or  endeavouring  to  remove  any  such 
difficulty,  explanation,  in  some  shape  or  other, 
would  be  necessary:  more  consumption  of 
time  and  trouble;  more  disturbance  given  to 
ease. 

But  to  a  man  in  power,  it  neither  then  was, 
nor  to  this  time  is,  no,  nor  ever  will  be,  ita- 
tural  to  submit  readily  to  any  sudi  limitation 
to  hu  power  as  he  can  commodiously  get  rid 
of:  it  neither  then  was,  now  is,  nor  ever  will 
be,  natural  to  him,  to  suffer  his  own  ease  to 
remain  exposed  to  any  disturbance,  from  which 
he  can  conveniently  keep  it  dear.  To  keep 
St  to  a  certain  degree  kalntualfy  dear  of  dis- 
turbance, may,  from  time  to  time,  cost  him 
more  and  more  labour,  giving  to  his  ease  more 
and  more  disturbance.  But,  be  his  expecta- 
tions of  neat  profit,  in  that  valuable  shape, 
verified,  or  not,  by  the  event,  his  exertions 
will  not  the  less  truly  have  had  for  their 
motive,  the  love  of  ease. 

On  both  these  accounts,  therefore,  and  in 
whichever  of  the  two  shapes  he  found  the 
weight  of  this  body  of  assessors  pressing  upon 
him,  the  endeavours  of  the  judge  to  shake  off 
or  lighten  the  incumbrance  cannot  but  have 
been  coeval  with  its  existence. 

In  the  character  of  a  sinister  motive,  be- 
coming, in  the  bosom  of  the  judge,  an  effident 
cause  of  injustice,  the  love  of  ease  seems 
hitherto  to  have  almost  escaped  notice.  But 
it  has  not  been  the  less  effident ;  and  of  its 
effidency  exemplification  but  too  extensive 
will  meet  us  as  we  advance. 

§  2.  Judges*  Defences  against  Checks  — 
Corruption  and  Deception, 

Henceforward  let  us  suppose  the  use  of 
juries  firmly  established:  and  of  the  part  ori- 
ginally acted  by  the  promiscuous  assembly 
to  which  this  select  committee  succeeded,  all 
distinct  remembrance,  as  well  as  desire,  ob- 
literated: obliterated  by  this  primaeval  Grenm 


viUe  act^  of  which  the  record  is  no  where  t« 
be  found. 

For  securing  on  the  part  of  this  select  bodf 
of  assessors,  whose  office  was  to  keep  a  check 
upon  his  will,  a  subservience  as  constant  and 
prompt  as  possible  to  that  will,  thereby  im* 
pairing  as  &r  as  possible  the  use  and  effioaey 
of  that  check,  three  possible  instrumenta,  m 
above  brought  to  view,  were  afibrded  by  the 
nature  of  the  case :  vix.  intimidation,  eorrup' 
tion,  and  deception:  for  such  is  the  name  thai 
may  with  propriety  be  given  to  the  influence 
of  understanding  over  understanding,  as  oC> 
ten,  and  in  proportion  as  the  exerdse  of  it  is 
recognised  as  operating  to  the  prejudice  of 
justice. 

As  to  intimidation,  in  the  diaracter  of  wm 
instrument  of  influence  applicable  to  the  pur- 
pose here  in  question,  it  must,  from  the  Tery 
first,  have  been  too  plainly  incompatible  witli 
the  acknowledged  constitution  of  this  com- 
pound judicatory,  and  too  insupportable  to  the 
feelings  of  the  people,  to  be  in  anything  like 
consumt  or  even  frequent  use.* 

Of  punishment  applied  to  this  sinister  pv- 
pose  by  the  sole  power  of  the  judge,  in  the 
shape  of  pecuniary  ySae  for  instance,  examples 
seem  to  have  been  not  altogether  wanting* 
But,  forasmuch  as  such  a  practice  could  not 
have  been  ^Tuuaienily  established,  without 
the  utter  destruction  A  the  power  of  juries^ 
the  existence  of  that  power  is  a  sufficieiii 
proof,  that  of  that  suffering,  though  applied 
under  the  name  of  punishment,  and  hy/mdi' 
cial  hands,  the  infliction  could  never  hmve 
been  considered  in  any  other  light  than  theft 
of  a  casual  act,  committed  under  the  spur  of 
extraordinary  irritation,  by  ill^pd  vi<rfeiiee.t 

*  Attaint  was,  indeed,  terriSc  enooglu  in- 
volving the  utter  ruin  of  all  those  whose  lot  it 
was  to  suffer  under  it :  but  to  the  sinister  purpose 
here  in  question  it  was  manifestly  unsuitable  ;  fbr 
it  could  not  be  inflicted  on  the  reftactoiy  twelvei 
without  the  ooncnrrence  of  doable  the  nunabcr 
of  other  jurors,  and  those  rendered  by  their  taaak 
still  more  highl;|r  proof  against  sinister  influene^ 
in  every  one  of  its  three  shapes. 

•f  In  the  state  trials  we  have  a  precedent  of  a 
judge,  a  lord  chief-justice  of  the  king's  Bench, 
who,  to  hdp  to  satisfy  the  consdence  of  a  juror, 
treated  him  with  a  goiod  shaking-bout  Thelhne 
was  soon  after  the  restocation,  anno  1664t  the 
chief  justice,  a  Hyde^  a  relation  and  vrotegi  of 
Lord  CUrendon's :  the  defendant,  a  bbeller^  an 
anabaptist :  the  libd  purely  of  the  heretical  riai, 
a  dass  of  libels  of  which  happily  much  has  not 
been  heard  of  late  years,  at  least  under  that 
name.  It  was,  however,  **  seditious  and  veno- 
mous** enoueh :  and  the  sedition  and  vcnem  of 
it  consisted  m  maintaining,  oontrarjrto  the  Id* 
turgy,  that  the  proper  age  for  Christians  to  be 
baptized  at,  was  the  age  the  apostles  bapdaed 
them  at—  with  other  abominations  of  the  like 
stamp. 

The  juryman,  through  the  medium  ef  wfaoae 
consdence  the  consdences  of  the  rest  rsodved 
satisfaction  in  this  mode,  had  made  a  visit  te  tht 
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Camptiom,  the  work  of  will  openiiiig 
upon  wiU,  and  deception^  operating  by  the 
iiiiuenee  of  understanding  over  understand- 
ing, were  therefore  the  only  instruments  af- 
fyriing  any  promise  of  being  regularly  and 
steadily  applicable  to  this  sinister  service : 
our.  the  securing  of  undue  obse^ousness  on 
the  part  of  juries. 

§  S.  Carrupium — ModeM  ofapphfimg  if. 

In  regard  to  corruption,  the  standing  pro- 
blem was,  and  tt,  so  to  order  matters,  that, 
on  each  given  occasion  in  which  it  may  hap- 
pen to  the  judge  to  take  on  any  account  an 
interest  in  the  verdict  of  the  jury,  it  shall 
depend  upon  his  in'//,  with  the  surest  effect, 
and  with  the  least  trouble  possible,  to  mould 
it  to  his  own  desire. 

To  this  purpose,  on  the  occaaon  of  each 
verdict,  the  concurrence  of  two  circumstan- 
ces was,  and  is,  necessary : — 1.  That,  in  the 
event  of  their  finding  themselves  in  the  ntua- 
Hem  requisite  (our.  that  of  inhabitants  of  a 
jury-box)  there  should  exist  a  sufficient  num- 
ber of  persons  disposed,  no  matter  by  what 
causes,  to  manifest  the  sort  of  ohuqmoumets 
requisite;  2.  That  matters  should  so  have 
been  ordered,  that  in  that  requisite  situation 
the  persons  so  disposed  should  in  each  instance 
be  to  be  found. 

There  are  two  courses  or  orders  of  pro- 
ceeding, in  either  of  which  this  supposed  un- 
just, but  supposed  desired  result  is  capable 
of  being  produced :  —  1 .  Finding  out  persons 
in  whose  instance  the  requisite  digposition  is 
tHready  formed,  and  thereupon  placing  them 
in  the  ntnatioR  requisite;  2.  Going  to  work 
with  a  set  of  persons  already  stationed  in  the 
situation  requisite,  and  to  the  persons,  so 
situated,  giving  the  disposition  requisite. 

The  first  of  these  two  courses  is  that  which, 
having  been  invented  in  the  time  of  our  an- 
cestors, in  a  somewhat  distant  age,  has  from 
them  received  the  name  d packing : — a  name 


bendi.  and  as  it  should  seem  by  deputation  from 
his  fcllowB:  permission  bad  been  granted,  in 
eoDsegnence  of  their  ^*  desin  Co  kzww  whether 
one  or  them  might  not  come  and  speak  with  bis 
Ixndshipi,  about  something  whereof  thcnr  were  in 
doabt.**  <*  Then  the  officer  cdled  on/*  (quere, 
by  whom  named  ?— must  it  not  have  been  by  the 
judge?)  <*  and  he  was  set  upon  the  derk'suble, 
and  the  jud^  and  he  whispered  toffether  a  great 
while ;  and  it  was  observed  that  the  judge,  having 
hit  hands  upon  hU  shoulders^  would  frequently 
^ake  him  as  he  tnoke  to  him.  Upon  this  perMm^ 
returning,  the  whole  jury  quickly  came  m,  and 
being  according  to  custom  called  over  by  their 
names,  the  derk  proceeded : — 
'*  Clerks  Ate  you  agreed  in  your  verdict  ? 
*<ytiry_  Yes,  yes.  2  St.  Tr.  M3." 
The  unanimi^  thus  promptly  produced,— -by 
which  species  or  influence  was  it  produced  ?  by 
the  influence  of  will  over  will^  or  by  the  influence 
of  understanding  on  understanding  9  Perhaps 
pvtiy  by  the  one,  partly  by  the  other. 


which,  from  the  application  at  that  time  bat 
too  firequently  nuxide  of  the  practice,  and 
thence  habitually  apprehended  from  it,  haa 
acquired  a  dyslogistic  tinge :  serving  at  pre- 
sent to  express,  not  merely  ihe  practice  itself^ 
but  the  sentiment  of  disapprobation  excited 
by  the  idea  of  it,  and  thus,  by  the  principle 
of  association,  attached  to  it. 

Of  the  two  courses,  this  ancient  one  is  evi- 
dently by  fiff  the  most  simple. 

In  the  other  may  be  seen  an  example  of 
a  degree  of  refinement  reserved  for  modem 
times : — '*  A  number  of  persons  whose  dispo- 
sitions, in  regard  to  the  subject  in  question, 
are  as  yet  unformed  or  unknown,  being  col- 
lected — required  to  generate  in  their  breasts 
the  disposition  requisite."  Such  is  the  pro-' 
blem,  the  solution  of  which  was  necessary  to 
the  pursuing  of  this  second'of  the  two  courses. 
And,  with  what  success  it  has  been  accom- 
plished, will  ere  long,  it  is  supposed,  be  not 
indistinctly  visible. 

For  this  purpose,  the  following  process 
stands  alike  approved  by  theory  and  expe- 
rience :  — 

Into  the  situation  in  question  (it  being  m 
situation  conferring  power — legal  power) 
cause  to  be  placed  the  number  of  persons  re- 
quisite (they  being  provided  with  the  requi- 
site legal  qualifications)  —  you  possessing  in 
your  hands,  to  a  certain  extent,  the  faculty 
of  influencing  their  interest  or  welfare  (that 
is,  producing  in  their  respective  bosoms  the 
sensation  of  pain  or  pleasure,  or  the  eventual 
absen^  of  either)  —  and  no  preponderant 
force  acting  on  the  same  bosoms  in  an  oppo- 
site direction :  these  things  being  done,  the 
exercise  of  that  power  is  thereafter  at  your 
command :  and  this,  whatsoever  be  the  name 
given  to  the  act  of  power  so  exercised  —  such 
as  verdict,  judgment,  decree,  sentence,  vote^ 
resolution,  statute,  law. 

In  the  science  of  psychological  or  moral 
dynandes,  of  which  political  is  one  branch,  the 
above  proposition,  though  never  yet  perhaps 
reduced  to  any  scientific  form  of  words,  may 
be  stated  as  a  fundamental  axiom :  and  among 
public  men,  under  whatsoever  degree  of  in- 
capacity labouring  in  other  respects,  no  man 
was  ever  yet  found  to  any  such  degree  weak 
and  incapable,  as  not  to  be  sufficiently  sen- 
sible of  the  truth  of  it. 

A  man  may  receive  his  ten,  twenty,  thirty, 
any  number  of  thousand  pounds  a-year,  on 
pretence  of  his  occupying  a  writing  clerk's 
place,  and  this  without  b^ng  any  more  able 
than  he  is  willing  to  do  the  duties  of  that  place 
— and  yet  be  no  less  fully  and  adequately 
impressed  Mrith  the  truth  of  the  above  pro- 
position, long-winded  as  it  is,  than  Bacon  was, 
and  accordingly  not  only  act,  but  get  up  and 
speak,  according  to  his  mode  of  speaking,  in 
exact  conformity  and  consequence :  the  orator, 
without  parade  or  pedantic  display  of  hard- 
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worded  sdence,  acting  psychological  dyna- 
mcB  all  the  while,  and  to  no  less  perfection, 
nor,  if  told  of  it,  less  perhaps  to  his  surprise, 
than  Monsieur  Jourdan,  when  upon  being 
thereof  informed  by  his  preceptor,  he  found 
himself  talking  prose. 

For  effecting  the  solution  in  question  by  the 
application  of  the  above  axiom  or  rule,  the 
simplest  and  most  elegant  of  all  modes  which 
hath  as  yet  been  invented — perhaps  it  may  be 
added,  which  the  science  itself  admits  of — is 
.—that  which  you  are  enabled  to  put  in  prac- 
tice, when  the  functions  attached  to  the  situa^ 
tion  being,  by  a  mass  composed  of  the  matter 
of  wealth  or  other  objects  of  desire  (instru- 
ments or  efficient  cause  of  pleasure  of  any  sort 
at  command,  according  to  each  man's  taste,) 
worked  up  into  a  compound  of  an  agreeable 
ilavour,  the  continuance  of  the  person  in  ques- 
tion in  the  situation  which  enables  him  to 
feed  upon  it,  has  been  made  dependent  on 
your  will.  So  long  as  he  continues  in  the 
situation,  with  such  his  allowance  in  his  hand, 
he  will  continue  to  feed  upon  it  in  his  heart 
' — if  not  with  thanksgiving  for  having  been 
put  into  the  situation  —  at  any  rate,  what  is 
most  to  the  purpose,  with  fear  of  being  put 
out  of  it,  in  the  event  of  his  comporting  him- 
self otherwise  than  as  expected. 

Suppose,  for  example,  the  situation  of  a 
juryman  thus  at  the  same  time  dulcified,  and 
(saving  dismissal)  fixed:  the  power  of  <2»- 
mi$8al,  howsoever  disguised  (and  the  more 
effectually  disguised  the  better,)  being  at  the 
same  time  in  your  hands :  upon  the  very  face 
of  this  statement  it  is  evident,  that  (barring 
the  accident  of  opposite  and  prepcniderant 
force  as  above  mentioned)  the  verdict  of  the 
jury,  so  fiur  as  depends  upon  that  juryman,  is 
altogether  at  your  command.* 

In  this  mode  of  solution,  a  necessary  step, 
we  see,  is  the  placing  the  person  in  question 
in  a  situation  in  which  he  is  exposed  to  the 
acdon  of  the  efficient  cause  of  induence :  viz. 
the  matter,  the  ever  pliant  and  ductile  matter, 
which,  in  your  plastic  hands,  becomes  the 
platter  of  reward  or  the  matter  oi punishment, 
according  as  he  behaves  himself.  But,  to  the 
situation,  as  above  described,  permanence  is 
necessary:  and  this  — partly  because  without 
a  certain  degree  of  permanence,  the  situation 
would  not  possess  sufficient  value,  nor  conse- 
quently the  fear  of  losing  it  act  on  his  mind 
in  the  charaoter  of  an  efficient  cause  of  influ- 
ence with  a  sufficient  degree  of  force :  partly 
because  the  correspondent  disposition  -^  vis. 

*  CoroUary,  In  the  same  manner,  and  with 
the  same  mixt-mathematical  certainty,  the  re- 
quired degree  of  obsequiousness  may  be  gene- 
rated, in  the  bosoms  or  perKons  in  any  number, 
in  whatsoever  other  aituatlons  placea,  and  by 
whatsoever  other  names  denominated :  ex,  gr, 
commons,  lords;  members  of  a  conservative,  le- 
fislative,  qt  any  other  sort  of  senate. 


a  disposition  duly  prepared  to  ^Id  to  the 
influence — the  obsequioueness,  m  a  word— » 
may  not  always  be  capable  of  being  prDdofied 
in  an  instant,  as  in  the  case  of  eaeting  or  * 
stamping,  but  may  now  and  then  require  sooie 
length  of  time  fat  the  production  cMf  ii,  as  ia 
the  case  of  modelling  or  scmfpture. 

Here  then  we  see  the  difference  betweea 
the  ancient  and  the  modem  contrivance  for 
nullifying  checks,  and  producing  aeeeptahk 
verdicts.  In  the  andent  mode,  it  was  ne- 
cessary  that,  in  the  instance  of  each  jurynan, 
the  disposition  to  obsequiousness  shoidd  be 
ready  formed.  On  the  other  hand,  wherever 
this  condition  could  be,  and  was  fulfilled,  the 
business  was  the  work  but  of  an  instant,  nor 
was  any  application  of  influence  necessary 
to  the  accomplishment  of  it :  in  the  modern 
mode  it  is  not  necessary,  that  the  disposi- 
tion to  obsequiousness  should,  in  the  first 
instance,  be  already,  as  in  the  andent  mode, 
completely  formed :  nor  even  that,  at  thai  pe- 
riod, it  should,  in  any  degree,  have  existenee: 
but  what  is  necessary  is,  on  the  part  of  the 
situation  in  question,  a  considerable  degree 
of  permanence:  understand  always  eveatea/ 
and  defeasible  permanence. 

The  two  modes  stand  thus  distinguiahed  }tj 
the  two  different  principles,  on  which  their 
efficiency  respectively  depend: — the  anemi 
mode,  by  the  principle  of  choice — ofseUetion 
—  or,  to  call  it  by  its  established  and  proper 
name,  the  principle  ci package — eimple  pec- 
hage — package  toties  quoties,  and  without 
need  of  permanence :  — the  modem  mode,  by 
the  principle  of  permanence :  —  thenoe  pac- 
kage, once  for  idl,  and  with  the  benefit  of 
permanence. 

In  the  last  preceding  chapter,  mentum  wn 
made  of  the  principle  of  nmlatum,  or  oontinud 
change  of  persons,  as  one  of  the  expedients 
employed  in  the  original  constitution  of  ja- 
ries,  for  enabling  them  to  act  with  effect  is 
the  character  in  which  they  were  destined 
to  act,  viz.  that  of  a  check  upon  the  power  of 
the  judge ;  and,  in  that  view,  for  securii^ 
them  against  any  sinister  influence  by  whidi 
the  ^dency  of  the  check,  so  to  be  applied, 
might  come  to  be  impaired.  The  principle 
there  mentioned,  under  the  name  of  the  prin- 
ciple of  permanencct  consists  exactly,  we  see, 
in  the  absence  or  removal  of  that  tutelary  and 
fimdamental  principle. 

The  principle  of  permanence  being  thas 
palpably  opposite  to  one  of  the  essentikU  and 
acknowldgeid  principles  of  jury  trials  to  have 
established  it  direct^  and  avoweeUy  would 
have  been  plainly  impracticable.  For  eac^ 
court,  for  instance,  a  determinate  number  of 
jurymen,  consisting  of  the  number  (twelve) 
necessary  to  compose  a  jury,  with  or  without 
a  few  supernumeraries,  added  for  provision 
against  accidents — to  each  juryman  his  si- 
tuation, )irhether  by  salary  or  fees,  render?]^ 
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I  «  detinble  one — he,  at  the  nme  tune,  pro* 
noimced  removeable — avowedly  removeable 
— .  at  the  plearare  of  the  judge  or  tome  other 
dependent  of  the  crown ;  —  on  any  auch  plan, 
even  in  the  most  uninformed  and  incurioua 
age,  the  continuing  to  the  institution  the  name 
of /vry  would  scarcely  have  sufficed  to  recon- 
cile men  to  an  arrangement  so  palpably  per- 
verse—  dius  destructive  of  its  manifest  and 
manifestly  intended  nature. 

When  a  determination  to  subvert,  as  ftr  as 
it  might  be  found  practicable  and  convenient, 
this  part  of  the  constitution,  had  been  taken, 
whatsoever  were  the  contrivance  employed, 
it  was  seen  to  be  altogether  necessary  there 
should  be  some  disguise  or  other  put  upon  it. 
The  business  was  neither  to  be  attempted 
irpemhfj  nor  aU  at  once. 

Four  distinguishable  conditions  were  seen 
to  be  necessary :  —  1.  Power  of  nomsJialuMi 
virtually  in  the  hands  of  thejfii^«;  2.  JSsm- 
htmaU^  sufficient  in  magnitude^  and  thence  in 
ordiMtuy  duration,  to  render  the  situation  an 
mareeabU  one,  and  thence  the  lou  of  it  an 
object  of  apprekengitm;  8,  Power  of  amo- 
turn,  vis.  of  removing  a  man  from  that  situa- 
tion, also  virtually  in  the  hands  of  the  judge ; 
4.  In  eadi  case,  the  design  so  enveloped,  as 
not  to  be  seen  throu^.  All  these  points 
were  accordingly  accomplished. 

One  point  more  required  to  be  attended  to. 
To  have  attempted  to  apply  any  such  plan 
of  deceit  to  all  cases,  and  all  at  once,  would 
have  been  incompatible  with  the  success  of 
it: — for,  the  effect  being  produced  in  every 
instance,  the  ^cient  jnindpUt  would  have 
burst  through  the  disguise. 

Applied  to  all  cases  in  which  it  was  likely 
that  the  judge,  or  any  of  the  servants  of  the 
crown,  his  confederates,  would  have  any  spe- 
cial interest,  it  would  be  sufficient  to  their 
purpose.  To  the  object  thus  limited,  the 
plan  was  accordingly  confined :  and  thus  &r 
it  has  been  accordingly  found  to  be  but  too 
practicable  to  carry  the  design  into  effect,  and 
without  prejudice  to  the  dwguise. 

Of  all  these  several  deeiderata,  the  accom- 
plishment will  now  be  brought  to  view,  as 
having  been  effected  in  and  by  the  constitu- 
tion A  the  sort  of  body  termed  a  tpeeialjury : 
bat,  for  the  purpose  of  this  exhibition,  a  se- 
parate chapter  will  be  requisite. 

Compared  with  that  mode,  in  which  the 
principle  employed  is  no  other  than  that  of 
simple  package,  nobody,  it  is  supposed,  can 
be  at  a  loss  to  see  how  prodigious  the  advan- 
tage is  which  is  gained  by  calling  in  the  prin- 
ciple of  permoHemce.  In  the  way  of  simple 
package,  extempore  package,  everything  re- 
4|uires  to  be  done  afresh  each  time :  each  time 
you  have  to  bunt  out  for  your  men:  and 
whereabouts  are  you,  if  so  it  be  that  at  the 
moment  none  that  will  suit  you  are  to  be 
lound? 


Apply  the  principle  of  permanence,  there 
they  are  —  your  men — always  at  hand:  and 
the  longer  you  have  had  them  where  they 
are,  the  surer  of  them,  on  each  occasion,  yoa 
may  be. 

Juries,  packed  in  the  old  mode,  are  like 
wood-pigeone,  for  which  the  woode  must  be 
hunted  ere  they  be  in  a  state  of  requisition 
for  the  cook ;  or  like  those  wild  horeee  which 
a  Spanish  Creole  has  to  scamper  after  in  the 
plains  ere  he  is  in  readiness  to  take  his  ride. 
Juries  packed  in  what  will  be  seen  to  be  the 
new  mode,  packed  with  the  advantage  of 
the  principle  d  permanencCf  are  like  pigeons 
taken  out  of  a  dove-kouse,  or  like  those  well- 
broken  geldings  which  an  Englishman  keeps 
in  his  stable. 

Injuries,  in  a  word,  pernMia^iice  is  exactly 
what  it  is  in  armies :  it  is  the  work  of  the 
same  policy  in  both  cases.  It  was,  when  aa 
yet  there  were  no  standing  armies,  that  the 
coarse  and  precarious  operation  of  extempore 
package,  packing  without  the  aid  of  perma^ 
nenee,  was  employed  in  the  case  of  juries.  As 
our  armies  acquired  their  staUUty,  so  did  our 
juries :  and  now  that,  under  the  pressure  of 
national  necessity,  our  armies,  strengthened 
by  that  principle,  have  swelled  to  so  unex- 
ampled a  magnitude ;  now  it  is,  as  will  be 
seen,  that  without  any  such  necessity,  with* 
out  any  other  more  cogent  cause  than  eonve* 
nience,  numbers  in  juries  not  being  susceptible 
of  increase,  this  part  of  the  establishment  haa 
received  its  improvement,  and  that  to  the 
degree  of  perfection  that  will  be  seen  in  the 
shape  of  permanence:  say  permanence,  but 
never  without  remembering  the  increased  &• 
duties  it  affords  for  package. 

Convenience,  and  nothing  more.  But  what 
more  was  needfol  ?  For  it  was  the  conve- 
nience, as  we  shall  see,  of  great  characters^ 
in  those  high  situations,  in  which,  in  the 
convenience  of  the  individual,  there  is  apt  to 
be  more  of  cogency  than  in  the  neceuUg  of 
nations. 

At  the  outset,  packing  having  been  prac- 
tised, when  as  yet  there  was  in  juries  no 
such  thing  as  permanence,  the  principle  of 
package  came  unavoidably  to  be  spoken  of 
antecedently,  and  thus  &r  in  contradistinction 
to  the  principle  of  permanence.  But  now,  at 
this  stage  of  the  inquiry,  it  will  be  sufficiently 
apparent  (it  is  hoped)  that  of  these  two  prin- 
ciples one  is  included  in  the  other :  and  that» 
by  the  principle  of  permanence  as  applied  to 
juries,  is  to  be  understood  permanence  and 
package  together:  package  with  the  benefit 
of  permanence,  and  permanence  for  the  pur« 
pose  of  package. 

§4.  Deception  —  Modes  of  applying  it — /«<• 
strumenis  for  the  application  of  it. 
Corruption  being  the  instrument  principally 
employed  on  the  occasion  which  gave  rise  to 
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this  little  treatise,  deception^  an  instrament 
not  more  in  use  on  this  occasion  than  on  any 
other ;  and  the  part  here  pkyed  by  it  no 
more  than  a  subordinate  one  —  a  very  slight 
mention  of  it  will  be  sufficient  here.  Not 
that  the  mention  of  it  will  even  here  be  alto- 
gether out  of  place,  corruption  having  among 
its  effects  that  of  disposing  a  man  not  only 
to  deceive  others,  but,  moreover  in  the  first 
place,  and  for  the  better  quieting  of  his  own 
conscience,  to  deceive  himself. 

On  the  present  occasion,  so  fiir  as  deception 
is  concerned,  the  problem  stands  thus: — In 
cases  where,  if  the  conception  entertained  of 
the  case  by  the  jury  were  adequate,  viz.  com- 
plete  and  correct^  their  tot'//,  as  declared  by 
their  verdict^  would  be  more  or  less  apt  to 
run  counter  to  the  will  of  ike  judge,  so  to  or- 
der matters,  as  that,  by  means  of  some  want 
of  completeness  or  correctness,^  viz.  on  the 
part  ot  the  conception  entertained  by  them 
of  that  case,  it  may  happen  to  their  wiU  to 
coincide  with  that  of  the  judge. 

There  are  two  ways,  in  either  of  which  an 
effect  thus  desirable  may  be  brought  about : 

One  is,  by  causing  them  to  have  a  will, 
and  that  will  exactly  the  same  with  that  of 
the  judge. 

The  other  is,  by  causing  them  not  to  have 
a  will,  viz.  of  their  own  forming :  of  which 
state  of  mind  the  necessary  consequence  will 
be  their  adopting,  without  more  ado,  what- 
soever wiU  may  come  to  be  presented  to  them 
for  that  purpose  by  the  judge. 

Of  these  two  modes,  this  latter  mode  is  by 
hx  the  most  advantageous  one.  To  the  suc- 
cess of  the  former,  the  creative  or  special,  it 
is  necessary  that  fresh  labour  should  be  be- 
stowed upon  the  subject  on  the  occasion  of 
every  cause  :  by  the  other,  the  preventive  or 
general  mode,  the  business  is  done  once  for 
all ;  and,  without  any  fresh  expense  in  the 
article  of  labour,  a  perpetvally  renewed  bar- 
Test  of  success  is  reaped  on  the  occasion  of 
each  individual  cause :  in  the  one  case,  the 
basiness  is  carried  on  in  the  retail,  in  the 
other,  in  the  wholesale  line. 

In  the  case  of  corruption,  the  will  of  the  party 
corrupted— here  the  jury — being  formed  by 
the  will  of  the  party  by  whom  or  for  whose 
benefit  the  matter  of  corruption  is  applied ; 
the  state  of  the  intellectual  fiunilty  is  im- 
material, nor  is  any  sort  of  debility  in  it  ne- 
cessary to  the  production  of  ihe  effect  here 
supposed  to  be  desired. 

But  where,  in  a  question  of  hd  or  law,  a 
will  of  his  own  is  to  be  formed  by  a  man,  who 
having  no  natural  interest  at  all  in  the  busi- 
ness, has  no  interest  at  all  in  it,  unless  by 
means  of  corruption  he  has  a  fiu!titious  one, 
he  cannot  have  a  will,  other  than  one  to  the 
formation  of  which  the  use  of  the  under- 
standing  is  necessary:  and  thus  it  is,  that,  if 
so  it  be  that  his  own  understanding  is  not, 


with  relation  to  the  matter  in  hand,  in  a  alite 
fit  for  use,  that  is,  capable  of  being  applied  to 
use,  he  is  not  only  content  but  glad  to  bor* 
row  one  of  the  judge,  whose  care  it  is  tliat^ 
under  the  cover  of  an  act  of  the  understand- 
ing,  a  wiU  of  his  own,  more  or  leas  moely 
folded  up,  shall  be  inclosed. 

By  the  understanding  of  a  person  placed  ta 
the  situation  of  judge,  an  influence  will,  of 
course,  be  exercised  over  the  understanding 
of  every  person  standing  in  any  such  sitoation 
as  that  of  juryman:  and  this  influence  beii^ 
on  all  occasions  applicable  to  all  purposes  good 
and  bad,  is  thereby  applicable  to  all  bad  oneSb 

On  this  occasion,  the  part  which  is  open  for 
deception  to  act  is  the  giving  to  this  influence 
a  degree  of  strength  beyond  what  properly 
belongs  to  it  —  such  a  degree  of  strength  as 
will  enable  it,  upon  occasion,  on  the  spur  of 
sinister  interest  or  passion,  to  act  with  ad- 
vantage in  a  direction  oppoute  to  that  of  titc 
dictates  of  justice. 

In  another  work  (Scotch  R^orm,  Letter 
I.)  it  has  already  been  shown  how  completely 
opposite  the  interest  of  sHjudges^  commonly 
called  by  that  name,  as  well  as  of  all  otiier 
men  of  law,  has,  throughout  their  whole  field 
of  action,  aU  along  been,  and  still  eontinuea 
to  be,  to  the  duty  of  judges,  which  is  as  much 
as  to  say  to  the  interest  of  the  people,  in  re- 
spect of  the  ends  of  justice :  not  only  this  foct, 
but  the  cause  of  it,  viz.  an  ill-chosen  mode 
of  remuneration,  has  in  that  same  work  been 
already  brought  to  view.  Of  this  oppositioo 
the  cause  and  influence  having  as  yet  in  a  very 
small,  if  in  any  degree  been  understood,  the 
whole  course  of  action  of  these  functionaries 
has  consequently  been  a  course  of  deceptton : 
of  deception  pradised  throughout  that  wliole 
course  of  action,  on  all  sorts  of  occasions,  and 
upon  all  sorts  of  persons :  upon  individuals  at 
large,  in  their  character  of  suitors:  upon  jurors^ 
in  particular,  in  their  character  of  juron. 

Of  the  two  modes  of  deception,  spedaU  and 
general,  the  general  has  already  been  shown 
to  be  in  every  respect  by  far  the  most  caove- 
nicnt  with  reference  to  the  present  purpose. 
The  general  consists  in  forcing  the  people 
with  whom  you  have  to  do,  to  borrow  jour 
underetanding,  and  under  the  cover  of  it,  your 
will,  by  preventing  them  from  having  any  an- 
derstandmg^i  for  use,  and  thence  fiximhaTiqg 
any  wiU  applicable  to  the  purpose. 

On  this  occasion  the  system  of  deception 
divides  itself  into  two  branches — the  first 
consists  in  rendering  the  subject  — ifritstevcr 
it  be,  law,  religion,  anjrthing — in  the  present 
instance  law,  as  incomprehensible,  or  (wImiI 
is  the  perfection  of  incomprehensibility)  as 
uncognosdble  as  possible  to  all  whom  you 
have  to  deal  with,  and  that  to  their  own  con- 
viction and  satisfaction. 

The  other  consists  in  doing  whatsoever  the 
nature  of  the  case  admits  of,  towards  xvamg 


Digitized  by 


Google 


Ch.  III.] 


THE  CHECK  HOW  DONE  AWAY  BY  INFLUENCE. 


75 


in  their  minds,  to  as  lugli  a  pitch  as  possible, 
the  esdmate  formed  by  them  respectively  of 
the  correctness  and  completeness  of  the  know- 
ledge possessed  by  yourself  in  relation  to  the 
same  subject. 

To  the  first  end  contribute,  jargon,  noiu 
sense,  absurdity,  surplusage,  needless  compli- 
cation, fidsehood  —  every  kind  of  intellectual 
nuisance,  in  every  imaginable  form :  and  this 
the  higher  in  degree  and  greater  in  quantity 
the  better,  without  any  other  restriction  than 
what  may  be  imposed  by  whatever  caution 
maybe  necessary  to  enable  you  to  avoid  coun- 
teracting the  other  object  last  above  men- 
tioned. 

Of  these  two  branches  of  the  art  of  decep- 
tion, the  first-mentioned  may  be  termed  the 
depretsive  or  humiUative;  the  other  the  self" 
exaltative. 

The  instruments  applying  or  applicable  to 
the  purpose  of  deception,  as  above  distin- 
guished, may  be  the  more  readily  compre- 
hended by  being  distinguished  into  two  classes. 
Those  of  the  one  may  be  termed  the  incor- 
poreal instruments  of  deception:  and  though, 
upon  a  principle  of  division  and  nomenclature 
already  attached  to  the  subject,  a  complete 
enumeration  of  them  would  perhaps  be  scarce 
practicable,  a  tolerably  sufficient  sample  of 
them  has  just  been  given;  viz.  in  the  words 
jargon,  nonsense,  absurdity,  and  so  forth. 

For  the  designation  of  the  instruments  of 
the  other  class  of  these  instruments,  the  term 
corporeal  will  of  course  present  itself  to  the 
mind  of  every  man  who  has  read  Blackstone. 
Under  the  class  of  corporeal  instruments 
may  be  comprehended,  besides  the  posts  or 
other  uprights  by  which  the  level  of  the  bench 
is  elevated  above  that  of  the  jury-box,  the 
peculiar  habiiments  by  which  tiie  profession 
and  the  office  together  stand  distinguished: 
outward  and  visible  signs  of  the  inward  and 
invisible  graces  and  virtues,  intellectual  and 
moral,  that  dwell  within.  These  last,  in 
consideration  of  the  incalculable  influence 
which  they  are  found  to  exert  on  the  under- 
standing of  jurors  and  others,  through  the 
medium  of  the  imagination,  may  be  moreover 
termed  instruments  oi  fascination:  and  as, 
among  heathen  statuaries,  the  circumstance  of 
a  man's  having  officiated  with  his  own  hands 
in  the  character  of  his  own  god-maker  was  not 
found  to  diminish  his  devotion  towards  such 
his  god,  so  if,  among  the  inhabitants  of  the 
same  jury-box,  it  should  happen  to  the  makers 
of  the  several  instruments  of  fascination,  viz, 
the  furrier,  the  tailor,  and  the  peruke-maker, 
to  find  themselves  assembled  and  met  toge- 
ther, there  seems  no  reason  to  suppose  that, 
upon  the  minds  of  these  severd  manufac- 
turers, the  influence  of  the  several  articles, 
in  the  character  of  instruments  of  fiisdnation, 
would  be  less  efficient  than  upon  those  of  the 
other  **  good  men  and  true/'  their  colleagues. 


Of  these  corporeal  instruments  the  impor* 
tance  is  the  greater,  inasmuch  as  but  for  them^ 
and  thefoscination  produced  by  them,  it  seems 
not  altogether  easy  to  conceive  how  the  first 
branch  of  the  art  should  have  been  compatible 
with  the  second,  and  how  the  stock  of  jargon, 
nonsense,  absurdity,  and  so  forth,  how  abun- 
dant soever,  should  have  been  conducive  to* » 
or  even  compatible  with,  the  design  of  raising, 
in  the  minds  of  the  persons  concerned,  the 
idea  of  the  stock  of  real  knowledge  possessed 
by  those  exalted  characters  by  whom  these 
incorporeal  instruments  of  deception  have  ever 
been  so  liberally  employed. 

Both  sorts  of  instruments,  incorporeal  at 
vrell  as  corporeal,  may  moreover,  if  not  in  m 
strictly  legid  sense,  as  savouring  rather  of  tiie 
personalty  than  the  realty,  yet  at  any  rate, 
to  a  common  intent,  be  styled  and  entitled 
hereditaments. 

In  relation  to  the  corporeal  hereditaments^ 
the  instruments  of  fiucination,  two  things 
ought,  notwithstanding,  to  be  observed :  one 
is,  that  the  fascination  performed  is  performed 
by  the  intrinsic  and  independent  virtue  of 
the  instruments  themselves,  and  that  to  the 
bearer,  nothing  being  on  his  part  performed, 
or  necessary  to  be  performed,  towards  and  in 
relation  to  the  effect,  no  part  of  the  effect 
ought  to  be  ascribed  or  imputed:  the  other 
is,  that  were  it  not  for  the  evil  company  they 
are  connected  with,  viz.  that  of  the  incor- 
poreal instruments  above  mentioned,  and  the 
evil  purposes  to  which  the  whole  company  are 
so  unhappily  apt  to  be  applied,  the  influence 
of  these  corporeal  instruments,  notwithstand- 
ing the  name  oi  fascination  so  incontestiblj 
belonging  to  it,  might  well  be  salutary  and 
beneficial  upon  the  whole.  It  is  only  by  the 
abuse,  in  so  fiu*  as  abuse  is  made  of  tiiem, 
that  they  operate  in  the  character  of  instru- 
ments of  deception  —  the  character  in  which 
they  belong  to  the  present  purpose :  and  if 
these  corporeal  were  separated  from  the  in- 
corporeal instruments  and  hereditaments 
above  mentioned,  viz.  the  jargon,  nonsense, 
and  so  forth,  the  abuse  of  the  corporeal  ones 
would  be  separated  from  the  use. 

Of  these  several  instruments  of  influence, 
to  whatsoever  purpose  applied,  that  of  de- 
ception or  any  other,  the  efficiency  in  that 
character  will  (it  may  be  said)  naturally  be 
the  same  —  nearly  if  not  exactly  the  same, 
whether,  in  the  constitution  of  the  jury  in 
question,  the  principle  of  pemuuience  be  or 
be  not  employed. 

This  may  be  admitted.  One  means  of 
influence,  however,  there  remains,  coming 
under  the  head  of  influence  of  understanding 
on  understanding,  which  is  applicable  with 
peculiar  advantage  to  the  purpose  of  decep- 
tion, and  which  requires,  as  a  necessary  con- 
dition to  its  application,  the  application  of 
the  principle  of  permanence.  , 
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When  the  jadge  and  the  jurymen  become 
acquainted  with  each  cythers'  persons,  being 
in  a  state  of  habitual  intercourse,  a  sort  of 
connexion,  though  it  be  but  in  the  way  of 
tvmpatby,  grows  up  between  them:  a  friend- 
ship which,  though  it  be  of  that  kind  which 
has  been  called  a  fiiendship  of  inequality,  a 
•  friendship  betwixt  the  superior  and  the  infe- 
rior, betwixt  Mrisdom  and  simplicity,  is  not, 
to  this  purpose  at  least,  the  less  powerful  and 
effective.  A  look  of  complacency,  indicative 
of  old  acquaintance  and  mutual  good  under- 
standing, descending,  if  ever  the  dignity  of 
the  judge  finds  itself  reduced  to  descend  to 
such  benignity,  from  the  heights  of  the  bench 
upon  the  leading  man  in  the  Jury-box,  the 
bellwether  is  gained  —  the  flock  follow  of 
course.  A  sort  of  compact  forms  itself,  under 
and  in  virtue  of  which  the  man  of  learning 
engages  to  afford  direction,  the  child  of  sim- 
plicity to  follow  it :  this  compact  once  formed, 
the  presumption,  which  on  any  particular  oc- 
casion should  presume  to  think  and  act  for 
itself,  would  be  an  act  not  only  of  temerity, 
but  of  revolt  and  perfidy. 

CHAPTER  IV. 

flPBCf  AL  IITRIEB,  A  STECIAL  ENGINE  OF  COR- 
BUPTION. 

%l.  The  Sffitem  bri^if  stated. 

We  have  seen  what  expedients  the  nature 
of  the  case  affords,  for  moulding  juries  into 
obeequuntsneu,  principally  by  means  of  cor- 
nipHon :  and  thus  divesting,  as  much  as  may 
be,  of  all  reality  f  the  appearance  which  they 
exhibit  of  a  chedc  to  the  arbitrary  power  of 
the  judge. 

We  now  come  to  speak  of  the  instrwnent 
or  engine,  contrived  for  that  purpose ;  applied 
to  it,  and  to  this  day  eontinumg  to  be  applied 
to  it,  and  with  what  disastrous  success  will 
be  seen  as  we  advance.  This  engine,  in  no 
small  degree  a  complicated  one,  is  no  other 
than  the  sort  of  jury  termed  a  epeeialjury. 

A  special  jury  is  so  termed  to  distinguish 
it  from  a  common  jury:  this  last  name  being 
reserved  for  the  designation  of  the  only  sort  of 
jury  which,  till  the  invention  of  this  special 
instrument  of  corruption,  was  in  existence. 

Above  has  been  brought  to  view,  in  the 
character  of  a  poHsible  one,  an  arrangement, 
by  means  of  which  (bating  sudi  rare  and 
casual  exceptions  as  are  liable  to  be  now  and 
.then  produced  by  the  irregularities  of  the 
buman  mind)  a  body  of  men,  be  they  who 
they  may,  may  be  brought  into  a  state  of  con- 
stant and  complete  obttequioutneeg  to  the  will 
of  some  person  or  persons  (in  the  present  in- 
stance the  judge,)  between  whom  and  them 
the  requisite  sort  of  relation  has,  in  the  man- 
Ber  there  indicated,  been  established.  In  the 
case  of  a  special  jwry^  this  possible  arrtnge- 


ment  will  be  found  to  have  been,  and  to  re> 
main  to  this  day,  completely  realized. 

As  of  the  true  and  original  jury,  so  of  this 
tmpos/roMS  modem  substitute,  the  origin  lies 
buried  in  obscurity.  Human  craft  in  every 
shape,  and,  in  particular,  in  the  shape  of 
lawyer -craft  —  human -craft,  like  the  mole^ 
hides  its  ways  from  the  light  of  day,  and,  as 
completely  as  possible,  from  human  eyes. 

The  clearest  view,  as  fiff  as  it  goes,  that 
we  possess  of  this  sort  of  jury,  is  that  which 
is  afforded  to  us  by  the  statute-book:  and, 
in  the  statute-book,  antecedently  to  the  year 
17^0,  being  the  third  year  of  the  last  reign, 
no  mention  of  it  is  to  be  found.  In  a  statute 
passed  in  that  year  ^3  Geo.  IL  c.  25)  the  sort 
of  jury  in  question  is  spoken  of,  in  the  way 
of  reference,  as  a  sort  of  tribunal  actaally  in 
use : — finding  it  already  in  existence,  all  that 
the  statute  does  with  it  is  to  regulate  iL, 

In  the  way  of  amendment,  this  act  was,  in 
the  course  of  the  same  reign,  followed  by  four 
others  or  parts  of  others :  viz.  4  Geo.  li.  c  7i 
6  Geo.  II.  c  37 ;  making  perpetual  3  Geo.  II. 
c.  25;  24  Geo.  II.  c.  18;  29  Geo.  II.  c  19.*t 

In  each  judicatory  (viz.  in  each  of  the  three 
Westminster  -  hall  jury  ^  trial  courts —  King'i 
Bench,  Common  Pleas,  and  Exchequer,)  is 
the  hands  of  an  offioer  of  the  court,  the  right- 
hand  man  and  dependent  of  the  chief  judge,} 


*  The  oldest  book  of  practice  (such  is  the  dc^ 
nomination  used,  among  lawyers,  to  denote  the 
books,  in  which  a  statement  is  given,  of  the 
operations  and  instruments  in  use,  in  the  dif. 
ferent  judicatories,  in  the  course  of  judidal  pro. 
cedure) — the  oldest  book  of  praciioe,  of  wnidi 
any  mention  is  to  be  found  in  the  law  catalogues, 
is  PoweWt  Attorney's  Academy^  London,  IBO. 

|n  that  book,  no  such  appeUstion  oc.-un  as 
that  of  a  special  jury^  p.  141.  Eightpenee  a- 
head  being  stated  as  the  tee  aUowed  to  tne  paan 
at  Nisi  Prius,  in  Guildhall,  London ;  fourpenee 
a-head  is  stated  as  the  fee  given  to  those  to  whom, 
in  case  of  a  deficiency  in  the  number  of  regular 
jurors  returned  in  toe  writ  called  the  Habeas 
Corpora  Juratorum,  it  happens  to  be  added  to 
them,  in  the  character  of  tales^men:  at  length 
tales  de  eircumstantilms. 

At  presenty  the  denomination  of  taleS'inen  u 
Applied  to  such  common  jurors^  as  are  employed 
to  fill  up  casual  detidendes  in  the  number  of 
special  jurors ;  but.  at  that  time,  they  were  bat 
so  many  men  taken  (asthdr  name  imports)  fram 
the  bystanders,  to  fill  up  the  like  debdendes  id 
the  number  of  common  jurors.  On  this  occaakn 
mention  may  be  seen  made  of  an  important  office^ 
viz.  that  of  ''  my  Lord^s  Foot-Cloth  Servant  r 
who  of  course  would  not  be  lef^  unprovided  with 
his  fee.  And  what  would  any  one  imagine  was 
that  fee  ?  Answer — Half  as  much  again  as  that 
of  a  ri'^for  juryman ;  thriceas  nmcn  as  that  ef 
a  taies-man.  For  the  pnrjMee  of  tracing  eat  the 
first  mention  made  of  special  juries,  it  would  be 
matter  of  curiosity  at  least,  to  examme  the  inter- 
mediate books  of  practice  between  1A23  and  179IL 

+  Vide,  for  alterations  since  made,  p.  l63..-i£dl 

i  [Riffht-hand  man  of  the  judge.]  In  the 
King's  Bench  two  masters:  one  on  the  cromu 
side,  the  other  on  the  civil  side:  hi  the  Common 
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ibis  daster  of  acts  (to  oonaider  them  together) 
found  the  effective  nomination  of  tbeie  mici 
8on,  by  whoee  power  that  of  the  judge  was  in 
appearance  to  continue  checked.  Such  are  the 
hands  in  which  King,  Lords,  and  Commons 
found  the  foculty  of  reducing  to  a  shadow  the 
controul  supposed  to  be  exercised  by  a  jury: 
and  in  the  same  hands,  under  the  direction 
of  their  learned  and  essentially  treacherous 
guides,  in  these  same  hands  it  has  been  left. 

In  the  hands  of  the  agenU  of  the  partiMf 
in  crown  causes,  the  solicitor  of  the  crown, 
acting  under  the  direction  of  other  servants 
of  the  crown,  his  superiors,  they  found  the 
fitculty,  and  the  practice,  of  giving  to  each 
special  juryman  a  fee,  to  an  amount  alto- 
gether wdimiied:  whether  it  was  or  was  not 
in  their  practice,  or  in  their  power,  to  keep 
back  the  fee,  till  after  he  had  eamt  it  to  their 
satisfocdon,  does  not  appear. 

In  one  of  these  acts  (2i  Geo.  II.  c.  18, 
sec.  2,)  reciting  that  **  complaints  are  fre- 
quently made  of  the  great  and  extravagant 
fees  paid  to  jurymen  under  the  authority  of 
the  said  recited  acu,"  parliament  did  indeed 
attempt  to  limit  this  fee,  viz.  to  the  sum  of 
a  guinea !  but  with  how  little  success  may 
in  due  season  be  observed.  (Part  IIL  ch.  2,) 
This  guinea,  however,  was  not  merely  a 
guinea  for  each  day  of  service,  but  a  guinea 
for  each  cause  tried  in  the  dompass  <tf  that 
day:  and  to  the  number  of  such  causes  there 
was  no  certain  limit:  nor  therefore  to  the 
number  of  daily  guineas.* 

§  2.   The  Corruption  bri^jf  indicated. 
Such,  so  for  as  could  be  exhibited  by  a 


Pleae^  two  prothtmotariet ;  •  in  one  bianch  of  the 
Exchequer^  a  deputjf'remembrancer:  in  another, 
a  deputu^lerk  of  the  PUa$^  called  alw  the  ma#- 
ier.  for,  in  the  judicial  chaos,  as  all  man- 
ner of  different  things  go  by  the  same  name,  ao 
does  the  same  thing  go  by  all  manner«.of  difie- 
rent  names. 

«  [IMly  GuUmu.\  Tunes  news^per,  IStfa 
December  1806 — ^  Yesterday  mormnff,  m  the 
court  of  King*s  Bench,  OuilcQiall,  eighi  causes 
for  tpeciai  juries  appeared  in  the  list  for  trial 
They  were  all  refeired :  in  one  only  a  verdict  was 
taken,  proformd^  for  the  plabtiflf.'*  See  Scotch 
Jteformy  Letter  IV. 

*  T%efbtt4twing  note  oecurt  at  Chap.  9  of  the 


original  edition :  — 
^len 


[  embrace  this  opportunity  of  correcting  a 
mi»«utement,  the  cause  of  which  lies,  in  some 
measure,  in  my  present  inability  to  supervise  the 
press  i  a  mis-statement  which,  though  with  refe- 
rence to  the  argument  altogether  an  imipaterial 
one,  might  perplex  the  xeaidcr  by  the  inooiisis- 
ten^  it  piesents,  if  not  set  right  When,  with 
allusion  to  the  lort  of  business  done  by  Talley- 
rand  under  Napoleon,  I  designated  these  master 
packers  by  the  appellation  of  grand  electort^  and 
with  the  number  eis  before  them,  (see  p.  7^,) 
it  waa  inpuisuanoe  of  a  folse  recollection,  which, 
at  that  time,  represented  the  number  of  protho- 
notaries  as  no  mere  than  two.** 


rough  outline,  and  upon  a  small  seole,  wom  and 
ie  the  actual  state  ik  practice.  Now,  in  re- 
spect of  such  matters  as  u{/7itenoe,  eorruptiont 
and  ofrsefiaottfiiess,  let  us,  upon  the  samo 
scale,  observe  the  fruits  and  eoneequeneee. 

By  means  of  the  magnituda  oS  ihefee,  and 
the  eituation  at  the  hande,  on  which,  on  the  • 
occasion  of  each  individuai  cauee,  it  was  thus 
made  to  depend  by  what  individuals  this  mass 
of  emolument  should  be  received,  a  regulat 
corpe  had  thus  gradually  and  secretly  been 
established  —  the  members  nominated  in  all 
cases  by  the  dependent  of  the  judge ;  thai 
is,  in  effect,  by  the  judge  himself  —  paid  in 
private  causes  by  individuals,  but  in  eroipm 
causes  by  the  eervante  of  the  crown :  a  body 
of  troops,  taking  its  orders^  in  prioate  causes, 
from  tike  judge  aione^^in  crown  eaueee,  also 
immediately  from  the  judge*  but  in  effect  fixmi 
the,^i^e  and  the  other  eervante  of  the  erowm 
in  conjunction,  according  to  any  agreement 
which  in  each  instance  it  happened  to  them 
to  have  made.  And  thus  it  is  that,  in  a  West- 
minster-haU  court,  in  a  crown  cause,  induding 
almost  all  causes  in  which  the  members  of 
government,  as  such,  are  liable  to  take  any 
real  interest  — the  frtte  of  the  defendant  rests 
altogether  in  the  hands  of  the  dependent  set 
of  jurors  thus  picked  out  from  the  rest.  So 
much  as  to  the  fact  of  the  dependence:  now 
as  to  the  degree.  Of  the  occupier  of  any  lucra- 
tive situation;  of  the  placeman  who,  by  any 
formal  notification,  is  liable  to  be  at  any  time 
removed  from  his  situation — removed  by  oa 
officer,  who  himself  is  liable,  in  the  same  man« 
ner,  to  be  dismissed  by  the  king  or  any  of  his 
servants^  the  dependence  is  commonly  consi- 
dered as  standing  at  the  highest  point  in  the 
scale  iff  strict  and  perfect  discipline.  But  a 
point  still  higher  is  occupied  by  the  sort  of 
dependence  which,  in  the  manner  we  have 
seen,  has  place  in  the  case  of  a  special  jury" 
man.  For,  by  the  formality  of  express  dis- 
mission, the  attention  of  the  public  mind  is 
naturally,  with  a  degree  of  force  depending 
on  existing  circumstances,  pointed  to  the 
incident ;  and  in  some  cases,  disapprobation 
from  that  quairter  is  in  a  greater  or  less  degree 
liable  to  be  incurred:  but,  in  the  case  of  a 
special  juryman,  let  drop  out  of  the  list  for 
lack  of  obsequiousness^  the  right  hand  of  the 
official  agent  of  corruption  scarce  knows  the 
deed,  the  negative  deed,  thus  committed  by 
his  left. 

§  3.  The  System  further  developed. 

Such  is  the  general  result.  By  a  few  ex- 
planations, the  conception  obtainable  of  this 
mystery  of  iniquity  may  be  rendered  more 
distinct  and  particular,  though,  to  any  prac- 
tical purpose,  the  proof  need  scarcely,  nor 
perhaps  can  it,  be  rendered  more  conclusive. 
I  The  choice  made,  as  above,  by  the  immo- 
I  diate  instrument  of  the  judge,  is  not  abse* 
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lutely  without  its  limits ;  bat,  by  the  limits 
which  it  finds,  no  bar  whatsoever,  it  will  be 
seen,  is  opposed  to  such  a  choice  as  can  ever 
&il  to  be  fully  adequate  to  erery  desirable 
purpose. 

1.  In  the  first  place,  forming  the  basis  of 
all  subsequent  operations,  comes  what  may 
be  termed  The  qualified  list. 

On  the  foot  of  the  primeval  practice,  set- 
tled before  the  distinction  between  eommoa 
and  special  jurymen  was  devised,  the  mem- 
bers of  the  list  which  served  as  the  general 
fund  out  of  which  jurymen  were  drawn  for 
the  purpose  of  each  cause,  were,  and  are,  in 
each  township,  named  by  the  constable  of  the 
township,  on  the  supposition  of  their  being 
possessed  of  certain  pecuniary  and  other  qua- 
lifications, fixed  upon  by  law.  By  the  sheriff 
of  the  county,  these  elementary  lists  were, 
and  are,  collected  into  one  aggregate,  which, 
as  above,  may  be  termed  the  quailed  list — 
the  common  and  special  pay  qualified  list. 

2.  By  the  same  hand,  out  of  this  list  a  se- 
lection  is  made  of  such  persons  as,  under  the 
clauses  in  the  acts  relative  to  special  juries, 
are  regarded  as  being  provided  with  the 
special  qual^cations  appointed  by  these  acts. 
The  minor  and  included  list,  thus  formed, 
may  be  termed  the  special  jury  qualified  Ust, 
The  persons  thus  distinguished  from  their 
fieUows,  and  by  the  distinction  qualified  for 
bebg,  in  the  character  of  special  jurymen, 
employed  by  the  master,  the  judicial  officer 
above  mentioned,  are  in  the  constable's  books 
designated  by  the  title  of  esquire.  * 

3.  Among  the  members  of  this  special  jury 
qualified  list,  persons  whose  names  are  lying 
constantiy  before  him,  and  with  whose  cha- 
racters, tibeir  number  being  so  much  smaller 
(I  spesik  of  those  for  Middlesex,  about  400t) 
he  is  at  least  as  well  acquainted  as  the  Chan- 
cellor of  the  Exchequer  with  those  of  the 
members  of  the  House  of  Commons  —  this 
right-hand  man  of  the  judge,  |  this  master. 


•  Phillips,p.  153, 160. 

+  Ibid. 

X  In  Edmundi^s  Solicitor's  Guide  to  the  Prac 
tice  of  the  Office  of  Pleat  in  the  Exchequer,  Lon- 
don  1794,  are  divers  bills  of  costs  ;  in  one  of 
which  the  case  of  a  special  jury  is  introduced. 
In  this  part  of  the  bill  (pi  119)  one  of  the  items 
runs  thus:—*'  Paid  the  master;'*  (the  familiar 
name  here  given  to  the  ofiioer  whose  proper  of- 
ficial title  (see  27th  Finance  Report,  p.  210)  is 
deputy-clerk  of  the  pleas)-~>^*  Paid  the  master,  on 
fiamiitf  the  48  special  jurors,  £2,  2s."  Another 
runs  thus: — *^  Attending  and  inguirin^into  the 
connexions,  j-c;  of  the  48  jurors,  6s.  8d.^  These 
48  are  the  48  nominated  by  the  master  packer, 
and  composing,  as  above  explained,  Utit  gross 
occasional  list,  from  which  the  deductions  of  12, 
by  the  agents  of  the  parties  on  each  side,  are 
allowed  to  be  made.  But  of  whom  should  the 
inquiry  be  made  but  of  the  matter  packer,  who 
is  thus  attended  $  For  it  is  at  his  office  that  the 
WCEsl  attendances  tlbaxgc^  in  this  part  of  the  { 


this  auESfer  packer,  as  he  may  be  termed, 
chooses  on  the  occasion,  and  for  the  porpose 
of  each  cause,  48.|  Of  these  48,  the  list  nay 
be  distinguished  by  the  name  of  tha  ynus  oe- 
easional  list. 

4.  From  this^oss  oceamonal  Ust,  the  agent 
of  the  party  or  parties  on  each  aide  of  the 
cause,  has  the  power  of  discarding  12:  which 
focttlty  (the  agent  having  of  course  his  lees 
for  it)  will,  in  the  natural  order  of  thaags, 
of  coarse  be  exercised.  §  But  if,  to  this  na- 
tural order  of  things,  so  on  any  occasion  it 
should  happen,  that  an  exception  should  take 
place,  then,  and  in  such  case,  it  is  by  the 
master  padcer  that  the  defect  is  suppliedi,  and 
the  operation  of  discarding  performed. 

5.  Be  this  as  it  may,  of  the  rmnaimng  24 
is  constituted  what  may  be  termed  the  re- 
duced Ust. 

Of  each  of  these  24  the  attendance  is,  or 
at  least  ought  to  be,  required  by  the  sheriff 
by  a  sicaunons,  issued  in  obedience  to  an  order 
or  precept,  which  contains  the  whole  redmeed 
Ust,  and  has  been  previously  transmitted  to 
him  from  the  court. 

6.  The  number  actually  serving  on  a  joiy 
being  no  more  than  12,  the  object  in  view  in 
summoning  the  24  is  to  secure  the  appesr- 
ance  of  half  that  number.  Of  those  who,  en 
any  given  occasion,  actually  make  their  ap- 
pearance accordingly,  the  list  may  be  termed 
the  actualbf  appearing  or  attending  Ust, 


bill  are,  every  one  of  them,  naid:  and  to 
purpose  make  the  inquiry,  if  the  official  pi 
of  whom  it  is  nuuie  were  not,  by  his  aemtaimt- 
ance  with  the  '*  connexions,"  &c  of  these  juxofs, 
in  a  condition  to  answer  it?  Possessed  of  this 
knowledee,  and  therefore  capable  of  giving  the 
benefit  <»  it  to  all  such  persons,  in  *'  high  sitoa. 
tion,"  to  whom  it  may  be  agreeable  to  prodnce 
a  proper  title  to  it  ?  In  ''  high  situation/*  sach» 
for  example,  as  the  constellation  of  luminarifs, 
for  the  barking  at  whom  Mr.  Cobbett  and  Mr. 
Justice  JohnMon  were  prosecuted  and  convicted. 
See  further  on,  chapi  S.^Note,  that,  in  this  Ml 
of  cottt,  the  cause  is  supposed  to  be  a  eoiri 
cause:  yet,  for* 


comwtrm 


connexumsy**  ifc 


the  jurors,  it  is  not  in  the  country^  where  their  re- 
sidence is,  but  in  town,  viz.  at  this  packiMgqfice, 
that  *•*•  the  inquiry  *'  b  stated  as  being  inad^ 

If  the  office  be  thus  capable  of  serving  as  an 
intelligence  office  in  the  esse  of  country  gentle- 
men, whose  residence  is  in  Cornwall  or  in  Caai- 
berlandy  how  much  more  complete  may  not  the 
information  be  expected  to  be  when  the  snl^eccs 
of  it  are  guinea-men,  all  living  in,  or  in  the  isesr 
vicinity  o£,  the  aggregate  metropolis  ? 

jl  Cromptou  and  Sellouts  Practice  of  B.  R 
(civil  sideband  C.  B.  1.  437.  Tidd*s  Practice  of 
B.  R.  (civil  side)  p.  725.  Impey*s  Practice  of 
B.  R.  (civU  side  J  p.  239.  Hand*s  Practice  of 
B.  R.  (crown  side)  1805,  v.  10.  £dmund8*s  ] 


tice  of  the  Exchequer  (pleas  side)  pp.  73- 119. 

§  The  solicitor  for  the  treasury  having  a  sa- 
lary, receives,  it  is  supposed,  no  foes,  but,  for  the 
exercise  of  the  faculty  in  question,  adequate  in- 
ducements.  in  other  shapes,  do  not  in  that  qoaiter 
seem  very  likely  to  be  wanting. 
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7.  Be  the  nuraber  aetualfy  appearing  what 
it  may.  the  12  whose  names  stand  first  upon 
the  reduced  Hst,  are  the  12  that  serve.  Of 
these  the  list  may  be  termed  the  uming  Ugt, 
If  not  so  many  as  12  make  their  appear* 
ance,  then  so  many  as  do  appear  being  put 
upon  the  urvmg  lUt,  the  rest  are  taken  from 
among  sueh  persons  as  happen  to  be  in  at- 
tendaooe  in  the  character  of  coannoji  jurors* 
On  the  face  of  this  statement,  nobody 
anrely  can  be  at  a  loss  to  understand  how 
nugatory  the  power  of  discarding^  though  al* 
bwed  to  both  sides,  is,  in  the  character  either 
of  a  6ar,  or  so  mueh  as  a  check,  to  any  sinis* 
ter  choioe,  which  the  right-hand  man  of  the 
judge,  the  master  packer,  under  all  the  si- 
nister mflaenoe  to  which,  in  some  cases,  his 
principal  stands  exposed,  may  be  disposed  to 
make. 

The  whole  48  being  alike  at  his  devotion, 
alike  the  creatures  of  his  choice,  what  mat- 
ters it  to  him  which  of  them  are  the  twelve 
that  serve? 

8.  Of  all  these  several  lists,  though  not  as 
yet  distinguished,  any  of  them,  bynames,  viz.- 
neither  by  the  above  nor  by  any  others  in  cur- 
rent use — the  existence  is  neither  unknown 
nor  disavowed,  nor  so  much  as  endeavoured 
to  be  concealed. 

But  another  list,  the  existence  of  which, 
thoui^h  it  scarcely  would  be  avowed,  is  not 
the  less  real,  and  to  which  suspicion  has,  it 
will  be  seen,  already  fiastened  a  sort  of  nick- 
name, is  a  list  which,  in  the  style  of  sober 
sadness,  may  be  distinguished  by  the  appel- 
htion  of  the  select  and  secret  qualified  list. 
It  is  a  list,  composed  of  such  members  of  the 
gross  qualified  list,  SB  by  the  grand  elector  so 
often  mentioned  —  the  TaUegrand  of  the  re- 
spective courts — are  regarded  as  sure  men : 
men  who,  being  qualified  for  dependence,  may 
accordingly  be  themselves  depended  upon ; 
and  from  among  whom,  upon  each  occasion, 
the  grou  occasional  list,  required  for  that  oc- 
casion, may  be  securely  taken  without  fresh 
expense  of  thought. 

§4.  The  Corruption  and  Dependence  deve^ 
loped. 

These  seven  f  grand  electors,  have  they, 


*  These,  with  reference  to  the  special  jury  in 
question,  are  called  tales-men.  But  the  persons 
to  whom  the  denomination  is  on  this  occasion 
applied,  are  very  difierently  circumstanced  horn 
those  to  whom  it  was  origmally  applied ;  viz.  in 
the  case  of  the  original  body  of  Juron  before  the 
innovation  gave  nse  to  the  diatinction  between 
^cial  and  ccwiyhoii  jurors :  the  tales-men  of  those 
days  were  men  actually  taken  from  the  crowd 
of  casual  by-standers;  as,  when  given  at  length, 
their  Latin  denomination,  ttOes  de  circumstan- 
iibus,  impotts. 

+  Courts  three:  King^s  Bench,  Exchequer, 
and  Common  Pleas :  in  each  of  the  two  fonner, 


each  of  them,  a  separate  list  of  this  kind? 
or  does  one  such  list  serve  for  them  in  com- 
mon ?  The  answer  is  among  those  mysteries 
which  must,  in  a  great  degree,  remain  in- 
volved in  their  original  darkness.  What,  aa 
will  hereafter  be  seen,}  is  certain  is,  that  in 
and  for  the  use  of  the  Exchequer,  a  list  of 
this  sort  exists ;  —  exists  with  or  without  m 
name :  what  will  appear  probable  is,  that  if 
there  be  not  a  distinct  list  of  this  sort  kept 
in  and  for  the  use  of  the  King*s  Bench,  the 
Exchequer  list  is  occasionally  resorted  to  for 
King's  Bench  service. 

Of  these  secretly  enlisted,  and,  though 
without  words  of  command  publicly  deliver- 
ed, not  the  less  perfectly  disciplined  troops^ 
the  number  is  of  course  not  known. 

But  so  well  is  the  nature  of  them  known, 
that  it  has  obtained  for  them  a  fiuniliar  name 
the  corps  being  termed,  the  Guinea  Corps 
the  members  of  it  collectively  Gvineamen 
and,  if  taken  separately,  this  or  that  one  ia 
familiarly  spoken  of  as  being  concerned  and 
interested  in  the  Guinea  trade,  | 

Of  the  degree  of  dependence  in  which  the 
situation  placea  a  man,  no  unapt  token  may 
be  found,  in  the  multitude  of  the  persona 
whose  desire  of  being  pUced  in  it  is  mani- 
fested within  a  given  district,  in  a  given 
length  of  time. 

In  1806,  number  of  persons,  inhabitants  of 
Middlesex,  actuallv  upon  the  qualified  list, 
1100.§  Number  of  those  who  in  part  of  one 
year  applied  to  be  put  upon  that  list,  address- 
ing their  application  to  one  of  the  sheriffs. 


grand  electors  or  roaster  packers,  two :  in  the  lau 
ter,  three.    See  above,  p.  76,  note  f 

[In  the  orginal  edition,  the  **  Common  Pleas** 
having  been  aocidentally  omitted,  the  number 
was  made  **  six.**   See  pi  77|  sub-isoU*] 


1  Part  IL  Chap.  2  and  3. 
AlGuin     '     ' 


„  ^^Juineatradcl  Of  this  same  Galaea  corps. 
the  existence  is,  by  a  learned  correspondent  or 
the  late  sheriff  Sir  Richard  Phillips,  viz.  the 
ffentleman  whom  we  shall  see  presently  dating 
from  XrifM»/»'«  /m«,  and  in  a  letter  destined  for 
publicity,  certified  as  nuitter  of  notoriety :  and, 
though  many  a  fact  not  true  is  spoken  of  as  tru& 
vet,  that  a  uict  neither  notorious  nor  true  should 
by  a  man  of  character  be  certified  aa  noiorioua 
—  by  a  man  whose  name,  though  not  published, 
must  have  been  signed  -.does  not  seem  to  be  in 
the  ordinaiy  course  of  things. 

Speakioff  (p.  176)  of  '*  peisons  who  from  low 
situations  m  life  have  crept  into  a  little  inde- 
pendence, and  by  artifice  and  eoUusion  with  the 
mferior  oiBoen,  get  their  names  placed  upon  the 
freeholders'  Ust  with  the  proper  additions, . . .  • 
I  know  sevend  (says  he)  or  this  description  who 
are  ludicrously  docribed  as  being  Meply  con- 
cerned and  interested  in  the  Guinea  trade?\  •  • . 
Letter,  dated  from  Lincoln's  Inn,  September 
1808,  to  SherifSir  Richard  PhilHps,  printed  in 
his  Letter  to  the  Livery  of  London  on  the  duties 
of  Sheriffs:  London,  18011,  2d  edition,  p.  17dw 
See  the  Letter  at  length  in  Part  IL  Chap.  7»  of 
this  work. 

§  Phillips,  p.  160. 
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[Paet  L 


under  the  erroneous  notion  of  its  being  in  liis 
power  to  put  them  upon  it,  upwards  of  100* 
— all  spoken  of  by  him  by  the  description  of 
**  respectable  persons" — not  to  speak  of 
others,  t 

Two  other  sources  require  here  to  be 
brought  to  view,  from  whidb  the  complete- 
ness and  abjectness  of  dependence,  and  the 
correspondent  arbitrariness  of  the  correlatiye 
power,  are  capable  of  receiving  increase :  — 
1.  The  facility  and  security,  with  which  the 
correspondent  power  created  by  such  depen- 
dence is  capable  of  being  exercised ;  2.  The 
number  of  the  persons,  by  any  one  of  whom 
the  power  in  question  is,  with  that  same 
degree  of  &cility,  capable  of  being  exercised 
over  the  one  dependent  in  question.  On  both 
these  accounts  may  be  seen,  in  the  instance 
of  the  Guinea  corps,  a  degree  of  dependence 

—  in  that  of  their  secret  rulers  a  degree  of 
arbitrary  power — such  as  it  may  not  be  easy 
to  match  m  any  other  instance. 

Consider,  in  the  first  place,  the  number 
and  quality  of  the  persons,  in  whom  the  de- 
pendent yni\  be  apt  to  view  the  arbiters  of 
his  fitte.  Visible  and  immediate  possessors  of 
this  power,  two — and  two  only:  these  will 
be,  in  the  first  instance,  the  master  packer 
by  whom  the  gross  occaeicnal  list  is  formed 

—  and,  in  a  crown  case,  the  crown  solicitor 
by  whom  the  candidate  for  a  place  in  the 
gerving  list  is  liable  to  be  discarded. 

But  these  are  not,  either  of  them,  per- 
sons by  whom,  in  case  of  any  sinister  interest, 
the  original  sinister  interest  will  naturally  be 
possessed :  it  is  from  other  persons  behind  the 
curtain  —  persons  in  quality  and  number  un- 
known to  the  continually-employment-seek- 
ing and  everlastingly-dependent  guinea-man, 
that,  in  case  of  any  such  sinister  interest,  and 
correspondent  notification  of  superior  will, 
those  ostensible  and  apparent  officers  will 
have  taken  their  direction  or  their  cue.  In 
these  unknown  occupants  of  the  region  si- 
tuated behind  the  curtain,  the  trembling 
guinea-man  will  behold  so  many  phantoms, 
to  the  will  of  every  one  of  which,  so  far  as  it 
can  be  guessed  at,  and  to  him  presents  itself 
as  reconcilable  with  that  of  the  rest,  it  will 
be  necessary  for  him  to  shape  his  part  in  the 
verdict  Among  half-a-dosen  of  these  high- 
seated  spectres,  to  five,  for  example,  the  ver- 
dict he  joins  in  may,  in  his  conception,  be 


•  Phillips,  p.  173. 

-«-  \Sveak  of  others.]  ToSir  Richaid  PhiUips, 
a  eonsiaerable  time  before  the  expiration  of  nis 
shrievaltv,  ^'more  than  a  hundred  applications*' 
had,  as  ne  himself  assures  us,  p.  Vl%^  been  re- 
ceived, solicitinff  to  be  put  upon  **  what  they 
called  the  special  jury  Ust*'  All  these  from  per- 
sons  termed  by  him  "  respectable  persons  r — 
whather  to  these  were  added  any  other  appHca- 
tions,  vi«.  from  penons  to  i^om  that  denomina- 
tion could  not,  in  his  judflneat,  be  with  propriety 
applied,  is  not  mentioneo. 


matter  of  indifierence.  No  matter :  if  to  tJie 
remaining  sixth  it  be  matter  of  anxiety,  the 
liberty  of  the  guine»>man  is  as  effifctually 
killed  by  this  single  one»  as  it  oould  hare 
been  by  all  six. 

Meantime,  neither  with  any  of  the  phantoitt 
behind  the  curtain,  nor  with  either  of  the  two 
masses  of  human  flesh  subsisting,  is  it  possiUe 
for  the  guinea^man  ever  to  come  to  any  aort 
of  explanation.  With  the  right-hand  man  of 
the  judge  it  is  scarce  possible,  with  the  crown 
solicitor  it  is  neither  necessary  nor  natoral, 
that  he  should  ever  have  any  sort  of  inter* 
course  His  sin,  the  joining  in  a  wron^  v«r. 
diet,  is  committed  openly  in  the  jury-box :  his 
punishment — removal  out  of  the  sded  gus' 
l^d list — will  be  inflicted  in  secret:  yea, 
and  so  secret,  as  not  to  be  at  any  determiutc 
time  made  known  even  to  the  sinner  himsell 
Offended  powers  inexorable,  were  it  onlj 
because  uncognosdble :  repentance  rendered 
utterly  unavuling  by  the  very  nature  of  the 
case.l 

Think  now  of  the  facility  and  Meatrity^  with 
which  the  correspondent  power,  created  by 
this  sort  of  dependence,  may  be,  aye.  and  ever 
must  be,  exercised.  Say  rather,  profited  by, 
without  being  exercised  To  powers  that  neeid 
never  make  Uieir  appearance,  neither  octisa, 
no,  nor  so  mudi  as  existence,  is  neoessary  to 
the  production  of  the  most  unreserved  obe- 
dience :  existence  sufficient  to  the  purpose  is 
lent  to  them  by  the  dependent's  fears.  On 
the  part  of  the  invisible  potentate,  no  pre- 
vious mandamus,  no  letires  de  /assiait,  aie 
ever  necessary :  the  effect  is  produced  with- 
out an  atom  of  responsibility  in  any  such  hi^ 
quarter,  in  any  the  slightest  shape. 

How  delightful,  yes,  even  in  comparison  of 
what  it  is  at  present,  would  be  the  sitiaatiaB 
of  a  Chancellor  of  the  Exchequer,  were  the 
corps  under  his  command  subject  to  an  equallf 
efficient  mutiny  law,  and  thence  in  a  state  oif 
equally  perfect  discipline.  No  need  of /^tten, 
no,  nor  so  much  as  of  hints  or  winks,  sug- 
gestive of  the  moral  duty  of  resigmUioiu  No 
Whitbreads,  no  Madoxes,  to  encounter :  do 
votes  of  innocence  to  frame  after  coafessioas 
of  guilt :  no  previous  questions  to  move,  and 
carry  by  main  force.  The  thorns  that  psecte 
the  well-compacted  bench  he  sits  upon  would 


X  Thus,  in  a  political  libel  cause,  the  pensaa 
in  whom  the  trembling  guinea-man  will  behold 
so  many  eventually  avenging  angela,  each  of 
them  a  flaming  sword  in  hand,  ready  to  drive 
him  out  of  his  paradise^  are  not  only  the  miaiftr 
on  the  crown  stdcy  the  crown  solieitot^  and  the 
judges  of  the  court,  but,  among  peraana  Ma  A^ 
situations,  all  those  who  have  been  either  atnao^ 
or  struck  at,  by  the  instrument  thus  xmbserary 
to  sentimental /eWifi^f.  For  a  knot  of  them,  see 
the  case  of  the  King  against  Cdbibett,  as  reporiBd 
in  Cobbett*a  R^ter,  2d  June  18IM,_tfae  g^ani 
modem  edition  of  the  grand  itor-oAanatercaae  de 
HbelHsfamotisy  as  hereinafter  brought  to  view. 
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not  then  be  so  pdngent,  but  that  it  might  be 
*'  til  the  power  even  of  money"  drom  ae  it  it 
(so  there  were  but  enough  of  it)  to  Miuage 
the  smart. 

How  perfect  soever  the  discipline  of  this 
corps,  I  speak  of  the  guinea  corp$,  maybe  at 
present,  its  existence  in  any  sncfa  degree  of 
perfe<*tion  cannot  have  been  of  any  very  an- 
cient dat«.  Pioint  d*arffent,  point  de  Swee. 
Before  the  situation  was  capable  of  being 
moulded  into  an  instrument  of  corruption — 
•n  efficient  cause  of  sure  obsequiousness — it 
^as  necessary  that  a  quantity  of  eaceharine 
matter,  sufficient  for  the  duleifleatum.  of  it, 
ahonld  have  been  secreted  and  corabmed  with 
ft.  But,  even  at  present,  keen  and  numerous 
SM  we  have  seen  the  appetites  to  be  that  are 
excited  by  that  matter,  the  quantity  of  it  fur- 
nished in  a  year  is  no  greater  (I  speik  always 
of  Middlesejc)  than  that  which  is  extracted 
from  900  causes. 

At  present,  as  already  observed,  the  whole 
'of  the  ffrose  occasional  bet  (48)  being,  on  the 
occasion  of  each  cause,  chosen  in  the  first  in- 
stance by  the  master  backer ^  all  taken  out  of 
the  select  and  secret  list,  with  whose  "  con- 
nexions, Iec*'  he  is  so  perfectly  well  acquaint- 
ed;— in  this  regular  and  weO-ordered  state 
of  things,  which  of  them  are  left  to  constitute 
the  reduced  list  (24,)  of  whom  the  12  whose 
names  stand  first  upon  the  appearing  list  will 
constitute  the  serving  list,  will,  to  him  and 
lua  high-seated  superiors,  be,  as  already  ob- 
aerved,  matter  of  complete  indifference.  But 
ftt  an  early  period  of  the  special  jury  system, 
no  such  entire  security  could  have  been  pos- 
sessed. Of  those  with  whose  dispositions  he 
was  sufficiently  acquainted,  they  being  at  the 
same  time  sudi  on  whom,  if  attendmg  and 
serving,  dependence  might  be  placed,  there 
might  not  be  above  a  dosen  of  whose  attend- 
ance he  could  be  sure ;  and  of  the  whole  of  this 
docen,  supposing  the  right  of  discarding  ex- 
ercised, he  might  find  himself  deprived.  In 
#ach  a  state  of  things,  the  command  of  a  ver- 
•dict,  even  from  spedal  j urymen,  seems  tohave 
been  matter  of  snxiety :  and  though,  when  once 
established,  the  faculty  of  discardina  could 
not,  as  it  was  thought,  consistently  with  pru- 
dence, be  absolutely  taken  away,  yet  what  in 
this  way  was  thought  capable  of  being  done, 
•without  a  too  complete  removal  of  the  mask, 
a  too  barefaced  act  of  injustice,  was  done. 

Accordingly,  in  the  3d  of  King  William, 
anno  1690,  Holt  being  Lord  Chief -Justice  of 
the  King's  Bench,  **  a  standing  regulation,**  if 
not  at  that  time  made,  was  at  any  rate  found 
to  be  in  existence  :*  a  regulation  whereby  it 
"was  provided,  that  unless  a  special  order  were 
•  made  for  the  purpose,  giving  to  the  parties  on 
both«ides,  and  consequently  to  the  defendant, 
that  faculty,  it  should  not  be  exercised ;  but 


VoL  V. 


•Salkeld* 


m 

the  nomination  should  be  completed  as  weU 
as  beguii,  by  the  officer  of  the  court,  the  subor* 
dinate  of  the  then  removeable  and  completely 
dependent  judgcf 

Thus  the  ordinary  course  of  practice  at  that 
time  was  —  not  to  allow  any  such  £u!ulty  { 
and  it  was  only  where,  having  been  impor« 
tuned  for»  it  could  not  for  shame  be  refused, 
that  it  was  granted. 

Throughout  the  system  of  technical  praCf 
ties,  so  universal  is  the  practice  of  misre* 
presentation  and  deceit,  that  it  is  matter  of 
continual  uncertainty  by  what  hand  this  or 
that  bnmch  of  busbess  is  actually  performed. 
Thus,  in  equity  practice,  of  the  mass  of  busi- 
ness stated  in  the  books  as  being  performed 
by  the  master,  an  indefinite  and  ever  variable 
proportion  is  really  performed  by  some  derk 
of  his,  the  master  knowing  nothing  of  the 
matter.  In  any  of  these  offices,  intimate  on 
any  occasion  a  suspicion  of  anything  not  ex» 
actly  correct,  whether  in  the  article  of  prow 
bity,  attention,  or  capacity,  your  mouth  is 
stopped  at  once  by  a  reference  to  the  dignity 
and  character  of  die  learned  person,  whose 
oflice  is  held  nominally  during  good  behaviour, 
virtually  for  life,  and  who,  attired  in  such 
resplendent  robes,  takes,  in  the  Court  of 
Chancery,  in  Westminster-hall,  his  periodical 
seat  bv  tiie  side  of  the  Lord  High  CSumceUor 
himself;  whereas  in  truth,  on  the  occasion 
in  question,  the  business  was  performed,  tha 
power  exercised,  %power  over  the  propeity  of 
suitors  to  any  amount  in  point  of  importance, 
exercised -^  not  by  this  learned  person,  but 
by  some  underling  who  is  known  to  nobody, 
whose  name  appears  nowhere,  and  who  being 
there  to  day«  may  be  gone  to-morrow. 

Thus  in  the  case  of  the  jury-packing  busi* 
ness.  In  every  of  the  five  paddng  offices  bui 
one,  the  person  by  whom  the  business  is  done 
is,  in  the  several  books  of  practice  above  r^ 
ferred  to,  gravely  stated  as  being  the  master  t 
and,  in  eadi  of  those  four  instances,  so  it  may 
be  or  may  not  be.  But  in  one  of  them,  viz. 
in  the  Kum*s  Bench  qffice,  crown  side,  of  the 
practice  of  which  there  was  no  account  till  so 
late  as  in  the  year  1806,  the  public  happened 
to  be  fiivoured  with  one  by  Mr.  Hands,  the 
packing  business,  it  appears  (p.  10)  is  per- 


t  To  fodliftate  coneortkm,  the  woid  repUatkm 
has  hitherto  been  employed,  as  above*  toe  effect 
not  being  readily  conceived,  unless  a  tangible 
cause,  adequate  to  the  production  of  it,  be  con^ 
edved^oQg  with  it  But  the  plam  truth  is,  there 
was  no  regulation  in  the  ease  i  in  the  existing 
ooOeetioos,  at  leasts  nothing  of  this  sort  is  to  be 
found.  Here,  as  elsewhere,  there  was  nothing 
in  the  case  but  what,  in  lam  language,  is  csUm 
practice:  that  is,  a  series  of  arhUrary  acts,  from 
which  every  man  is  left  to  frame  his  own  con- 
ception of  a  laWy  vis,  such  a  law  as,  had  it  had 
existence,  would,  in  his  conception,  have  formed 
a  sufficient  warrsnt  for  those  acts,  but  which,  in 
rfMlity,  had  no  existence; 
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formed,  as  it  may  happen,  sometimes  by  the 
nuuter  sometimes  by  kia  clerk. 

This  being  the  case  in  a  croum  cause,  a 
Ubel  cause,  for  example,  whosoever  it  may 
happen  to,  to  see  reason  for  wishing  to  make 
himself  master  of  that  useful  article  of  know- 
ledge, which,  in  the  Exchequer,  according  to 
Mr.  Edmunds,  as  above,  persons  concerned 
are  so  regularly  solicitous  to  acquire,  viz.  in- 
formation concerning  the  **  connextoiw,  SfC,** 
of  persons  qualified  for  being  special  jurors, 
lias  his  choice  of  two  of  these  intelligence- 
offices,  one  of  them  inferior  in  dignity,  and 
thence,  perhaps,  superior  in  obsequiousness  and 
tractabiUty,  to  what  is  likely  to  be  commonly 
known  or  imagined. 

For,  accorduig  to  Mr.  Hands  (p.  10,)  after 
*'  the  solicitor  has  got  the  nuister's  appoint- 
ment on  the  rule  to  name  the  jury," ....  it 
is  *'  the  master^s  clerkT  that  "  extracte,  out  of 
the  sheriff's  book  of  jurors,  the  names  and 
additions  of  forty-eight ;"  and  afterwards,  **  if 
either  party  does  not  attend  the  maeter's  ap- 
pointment,'* it  is  '*  the  master  or  his  derk"  that 
**  strikes  out  for  the  absent  party." 

§  5.  Aggregate  Mischirf  of  the  System, 

Of  the  mischief  capable  of  resulting  to  the 
country  firom  the  application  of  this  engine  of 
shiister  influence,  tlie  quantity  will,  of  course, 
depend  on  the  extent  of  whidi  the  application 
of  the  instrument  is  susceptible. 

Cases  of  felony  excepted,  this  extent  co- 
incides with  that  of  jury  trial :  at  least  with 
that  of  jury  trial  in  causes  originating  in  any 
of  the  great  Westminster -hall  courts.  On 
every  occasion,  it  rests  with  either  party  to 
have  a  special  jury  for  asking  for.*  What  is 
reserved  to  the  court  is  only  to  say,  and  that 
ftt  a  subsequent  stage,  by  which  of  the  par- 
ties the  extra  expense  shall  be  borne.  Among 
the  causes  in  which  the  king  is  nominally  the 
plaintiff —  in  those  to  which  the  name  of 
croum  causes  is  more  commonly  understood 
as  being  confined  —  1  mean  those  in  which  the 
aervants  of  the  crown,  as  such,  being  sub- 
stantially prosecutors,  having  the  prosecution 
under  their  care — the  expense  being  borne 
out  of  the  taxes,  all  causes,  it  may  well  be 
imagined,  become  special  jury  causes:  and 
among  these  are  King's  Bench  Ubel  law  causes, 
and,  in  comparison  of  these  (of  which  pre- 
sently) all  other  croum  causes  will,  to  the 
purpose  here  in  question,  be  seen  to  be  of 
light  importance. 

And  here,  then,  we  have  not  only  the 
possible  and  probable,  but  actual  extent  of 
sinister  influence. 

Of  the  sinister  influence  of  which  the  in- 
stitution of  special  juries  is  thus  the  engine, 
the  local  sphere  is  indeed  confined,  perhaps 
at  least  in  a  great  degree,  within  the  bounds 


•  Phillips,  p.  153 ;  3  Geo.  II.  ch.  25.  sec.  15. 


of  London  »nd  Middlesex,.  But.  by  causes  not 
necessary  to  be  here  particularized,  witliin 
this  sphere  are  brought,  with  scarce  an  ex- 
ception, aU  causes  that  belong  to  this  most 
important  class. 

But  this  mischief,  though  the  principal, 
forms  but  one  ingredient,  in  a  compound  mass 
of  mischief,  in  which,  at  least,  four  disda- 
guishable  component  elements  may  be  rec- 
koned up: — 

1.  First  comes  the  injustice— the  hale  and. 
sordid  injustice— out  oif  the  common  pockets 
of  rich  and  poor,  an  allowance  given  bg  the 
rich  to  the  rich,  in  compensation  for  a  bur- 
then which,  to  those  to  whom  the  compen- 
sation is  given,  is  as  nothing,  but,  to  those 
to  whom  compensation  is  refused,  a  serious 
one.t 


f  In  1778,  so  considerable  was  the  pnssiire 
of  that  vexation  and  expense.  thaL  for  a  long 
course  of  years,  a  spedes  or  traffic,  that  faaa 
been  invented  by  one  of  the  bailiffs  to  the  sheriff 
of  «Middle8ex,  viz.  the  sale  of  a  species  of  ta- 
duUenccM^  exempting  men  from  that  burthen, 
had  composed  a  regular  branch  of  his  revenne. 
Having  oeen  proce^ed  against  in  the  way  of  at' 
tachmeni,  as  for  a  contempt  of  the  authority  of 
the  court,  and  self-convicted  by  answers  to  inter- 
rontories,  he  was  sentenced  to  pay  a  fine  of  JCS60L 
and  committed  to  prison,  there  to  leoaain  tili 
the  fine  was  paid.  Kingver«tf«Whitaker,B.R. 
12th  February  177&  Cowper^s  Reports,  p.  758. 
Sach  was  the  piessure  in  the  tmaU  coun^  of 
Middlesex :  what  must  it  have  been,  and  sdU  be 
in  the  large  ones  ? 

When  the  daas  or  rank  in  society,  to  which  a 
man  belongs,  is  to  a  certain  degree  inferior,  his 
interest  has  either  no  claim  to  any  degree  of  con- 
sideration, or.  .if  to  any,  to  none  but  a  propor- 
tionablv  inferior  degree  of  consideration:  wnen 
his  rank  in  society  rises  to  a  certain  levd,  his 
chum  to  have  his  interest  taken,  to  this  or  that 
effect,  for  an  obiject  of  consideration,  rises  along 
with  it  Such  is  the  maxim  whicn,  from  the 
earliest  tunes  down  to  the  present  inclusive,  has, 
though  seldom  very  expliatly  avowed,  been  not 
the  less  stendily  and  extensively  acted  upon  and 
approved. 

A  coUecdon  of  the  instances,  in  iriuch  thii 
maxim  has  received  its  applicatioii,  would  be  no 
nnmterestmg  article ;  no  unfitol^ect,  one  of  dMse 
days,  for  the  industry  of  a  committee.  In  the 
sutute  book  they  might  be  found  in  d^lonbk 
abundance.  The  present  instance  may  serve  for 
one.  Of  die  extra  aptitude  looked  out  for,  as 
above,  the  only  eritorioii' employed  was  extra 
opulence.  To  leave  without  oompoisation  for  thii 
burthen  that  great  mass  of  qualined  penoos,  who^ 
in  comparison,  wereleast  able  to  bear  it,  was  no 
iiuustice :  to  leave  without  oompensatian  men 
selected  for  their  extra  opulence,  diatingaished 
by  no  other  mark  than  that  opulencai  and  thotee 
by  their  superior  ability  to  bear  the  buftbeo, 
would  have  been  an  intolerable  iivuatio&  To 
common  jurymen,  acoordinaly,  the  iiaiqHnMliiw 
has  never  been  given :  it  has  been  confined  to 
special  jviion. 

Whatsoever  may  have  been  the  cause  (for  it 
remains  involved  in  darkness)  such  had  been  the 
liberality  which  on  these  occasions  had  come  lb 
exercise  itself,  that,  in  the  dcdared  opinioB  at 
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2.  Then  comes  the  pension  fund  —  thus 
secretly  formed,  and,  though  not  altogether 
without  the  formal  aUowanee^  yet,  as  to  its 
nature  and  application,  completely  without 
the  wAwd  cognizance  of  parliameiit. 

3.  In  the  third  place  comes  the  application 
of  this  fund  to  a  purpose  undeniably  ho$tile, 
and  in  its  tendency — and,  if  not  remedied,  in 
its  sure  ultimate  effect  —  destructive  to  the 
constitution ;  destroying  altogether,  to  the  ex- 
tent of  its  influence  (and  under  its  influence 
are  included,  we  see,  the  most  important 
causes,)  the  check  which  the  power  of  the 
jury  wot  designed f  and  is  supposed^  to  apply 
to  the  arbitrary  power  of  the  judge. 

4.  Lastly  —  though,  after  mention  of  the 
preceding  abuse,  the  mention  of  this  last  is 
but  an  anti-dimax,  comes  the  facility  which, 
by  the  permanence  already  become  notorious, 
is  afforded  to  the  casual  corruptor :  to  any  in- 
dividual to  whose  improbity  it  may  occur  to 
take  advantage  of  the  &cility  thus  afforded. 

To  extinguish  this  &cility  was  the  declared 
and  principal  object  of  the  first  of  the  series 
of  statutes  above  mentioned ;  declared  in  two 
places  ^3  Geo.  IL  c.  25,  §  1,  §  4.)  Corrupt 
tion  ofjnrors  is,  in  theirs/  of  the  two  places, 
spoken  of  as  the  notorious  effect :  permanence, 
the  oontinuaiice  of  the  same  man  in  that  si- 
tuation, is  in  the  last  of  the  two  places  spoken 
of  as  the  cause* 


parliament,  it  was  become  necessary  to  set  limits 
to  it : — ^^  Whereas  great  complaints,"  says  the 
statute  (24  Geo.  IL  c  18,  §  2)  <<are  fiequendy 
made  of  the  great  and  extravagant  fees  paid  to 
jur^en  returned  under  theautoority  of  the  said 
reated  acts."  Limits  were  accordingly  set  to  it 
bv  the  designation  of  a  fixed  sum,  vi2.  a  guinea^ 
woich  it  should  not  be  laMrful  to  exceed. 

So  long  ago  as  the  year  1623,  8J.  per  cause, 
the  same  in  town  and  country,  was  the  fee  (as 
we  have  seen)  that  used  to  be  given  to  each  jury, 
tnan,  before  the  distinction  between  special  and 
common  had  come  into  existence.  How  long  the 
fee  had  stood  at  that  amount,  at  that  time,  does 
not  appear.  At  that  amount  it  stands  at  this  day 
in  the  case  of  common  jurors.  Gentlemen  and 
squires  found  gentlemen  and  squires  to  take  care 
of  them,  as^well  as  iudges  (See  Part  IIL  ch.  3) 
to  svmpathize  with  them.  Farmers,  shopkeepers, 
ana  master  handicrafts,  found  no  such  mends. 

*  Let  not  3ny  such  misconception  take  place, 
as  that  it  is  among  the  designs  of  these  pages  to 
present,  in  any  unfavourable  point  of  view,  if 
individually  taken,  the  characters  of  such  per- 
sons to  whose  names  it  happens  to  have  a  place 
in  the  numerous  list  in  questien :  I  mean  the  ag- 
gregate list  of  persons,  to  the  number  of  about 
400,  set  down  m  the  books  as  qualified  to  serve 
as  special  jurymen  in  the  county  of  Middlesex.— 
Among  them  the  only  persons,  to  whom  so  much 
as  the  shadow  of  suspicion  can  attach,  are  those, 
if  any  such  there  be,  whose  names  have  been 
placetl  upon  the  select  qualijied  list:  and  of  these 
the  names  are  necessarily  a  secret — and  that 
not  only  to  the  public  at  htrge^  but,  in  many 
instances,  perhaps  to  Vtemselvcs, 

Thus  much,  nowcver,  seems  scarcely  to  be 


§  6.  Views  of  the  Lawyers  who  penned  the  Acts, 

The  confirmation  given  by  the  series  of  st*' 
tutes,  all  of  them  statutes  of  the  last  reign, 
to  the  use  made  of  special  juries,  this  con- 
firmation, and  the  prodigious  extent  to  which 
the  practice  has  in  consequence  been  spread, 
have  been  already  mentioned. 

Of  the  lawyers  with  whom  this  series  of 
statutes  originated,  or  through  whose  hands 
it  passed,  the  treacherousness,  though  in  this, 
any  more  than  in  any  other  instance,  trea- 
cherousness of  this  sort  ought  not  to  excite 
surprise,  has  not  the  less  claim  to  notice. 

The  everlastingly  vaunted  use,  and,  if  not 
the  sole,  at  least  by  fiu"  the  principal  use  of 
juries,  was  the  serving  as  a  check  to  arbitrary 
power,  that  otherwise  would  have  been  in 
the  hands  of  judges.  But,  the  mode  of  ap- 
pointment considered,  in  proportion  to  the 
extent  to  which  it  prevailed,  by  the  substi- 
tution of  this  new-invented  to  the  original 
species  of  jury,  the  efficiency  of  this  dbeck 

open  to  dispute ;  viz.  that  this  same  select  and 
secret  qualified  list  is  a  sort  of  sink,  a  county 
sink,  a  conunon  sewer,  into  which  whatsoever 
human  matter,  if  any  such  there  be,  '^  is  Votten 
in  the  state  of  Middlesex'*— whatsoever  human 
matter,  endowed  with  the  re(|uisite  pecuniary 
qualification,  is,  in  the  scantiest  de^^,  pro* 
vided  with  any  such  qualificatbns  as-  those  of 
probity  and  capacity y  nas  a  natural  tendency  to 

Fravitate.  Farbeit  fromme  toaMert — for<sure 
am,  it  does  not  happen  to  myself  to  know,  that 
in  that  whole  list  so  much  as  a  single  penon  defi- 
cient in  either  of  those  respects  would  be  to  be 
found :  all  I  mean  to  say  is,  that  if  any  such  per* 
son  or  persons  do  exist — if,  in  the  whole  quali- 
fied list,  any  such  peccant  matter  have  existence, 
the  select  and  secret  list,  if  any  such  there  be, 
cannot  but,  of  all  places,  be  the  properest  place 
to  look  for  it   For  in  the  character  of  an  ade- 

auate  substitute  to  all  other  requisites,  standi 
lis  one,  vis.  obsequiousness:  obsequiousness, 
experienced  or  presumable.  But  to  make  proof 
either  of  this,  or  of  an^  other  qualification,  to 
no  one  of  them,  unless  it  be  the  foreman,  can  it 
ever  be  necessary,  so  much  as  to  open  his  lips  i 
no,  nor  to  give  any  sign  of  life,  other  than  an 
assenting  nod.  Neither  by  improbity  in  any 
shape,  so  long  as  it  be  not  to  a  oertam*degree 
notorious,  nor  by  incapacity^  so  long  as  no  com^ 
mission  of  lunacy  has  as  yet  been  issued,  can 
any  bar  be  opposed  to  admission  upon  this  list : 
no,  nor  so  much  as  to  the  blameless  discharge  of 
the  functions  of  the  office.  And  hence  it  is,  that 
the  office,  such  as  it  is,  has  become  to  the  degree 
that  has  been  seen  (p.  79*  note  ||)  even  though 
it  be  not  a  sinecure,  a  natural  object  of  intrigue; 
nor  that  above  the  reach  of  characters,  in  every 
respect,  so  their  worthlessness  be  not  notorious, 
the  most  worthless.  What  more  promising  in. 
strument  can  power  wish  for  when  placed  in  weak 
or  wicked  hands  ?  To  the  case  of  oountrjr  causes, 
so  much  of  the  mischief  of  this  institution  as  is 
confined  to  the  anti-oonstitutional  abuse  has  com- 
paratively but  little  application.  Thegreat  theatre 
in  the  metropolis  enjoys  almost  a  monopoly  of  the 
political  libel  law  causes. 
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was,  in  the  first  instance,  greatly  debilitated, 
and  left  exposed  to  be  at  any  time  utterly 
destroyed.  For  the  healing  of  the  wound  thus 
given  to  the  constitution,  nothing  whatever 
was  done  by  these  un&ithful  trustees  and  un- 
worthy representatives  of  the  people. 

In  the  hands  of  the  dependent  subordinate 
of  the  judge,  to  whose  power  the  function  of 
those'  his  assessors  was  in  pretence  designed 
to  operate  as  a  check,  these  pretended  re- 
formers found  the  nomination  of  those  same 
assessors:  — in  those  hands  they  found  it,  and 
jo  those  same  hands  they  left  k. 

By  such  practised  eyes,  the  fraud  was  by 
Sur  too  palpable  to  have  passed  unnoticed. 
As  to  the  remed^^  nothing  could  have  been 
more  obvious.  In  a  selection  made  by  hu- 
man judgment,  under  the  influence  of  human 
selfishness  and  improbity,  there  was  in  any 
hands  more  or  less  cGmger :  in  a  selection  made, 
in  the  first  instance,  by  chmvce^  corrected  af- 
terwards by  human  judgment,  under  the  influ- 
ence of  impartiality,  a  neutral  power,  formed 
by  the  combination  of  opposite  partialities, 
there  could  be  no  such  danger.  The  expe- 
dient was  too  much  in  use,  and  too  obvious, 
to  escape  notice.  Use  will  be  made  of  it  fur- 
ther on,  in  the  composition  of  the  proposed 
remedy. 

The  extent  they  found  it  occupying  (I  mean 
the  special  jury  system)  was  not  only  bound- 
ed, but  extremely  narrow.  They  rendered  it 
boundless :  and,  by  this  new-&ngled  and  cor- 
ruptly-constituted tribunal,  all  causes  that 
are  considered  as  coming  under  the  denomi- 
nation of  important  ones,  have  accordingly 
been  swallowed  up. 

To  the  party  in  th6  wrong,  to  the  maid  fide 
suitor,  as  often  as  he  sees  his  advantage  in 
substituting,  they  gave  the  power,  the  inde- 
feasible power,  of  substituting  this  unconsti^ 
tutional  tribunal  to  the  old  constitutional  one; 
and,  amongst  others,  to  the  servants  of  the 
crown,  and  to  the  judges  themselves,  as  often 
as  it  should  happen  to  them  to  have  any  ma- 
levolent passion  to  gratify,  or  any  sinister  in- 
terest to  promote,  at  the  expense  of  justice. 

Giving  to  their  new  tribunal  a  character  so 
different  from  that  of  the  oM  one,  which  it 
has  to  so  great  a  degree  elbowed  out — giving 
to  a  board,  secretly  composed  of  oommission- 
ers,  paid,  placed,  and  displaceable  by  tiie  ser- 
Tants  of  the  crown  the  respected  and  almost 
sacred  name  c/i  jury,  they  thus  contrived  to 
transfer  to  the  counterfeit  institution,  all  that 
attachment  and  confidence,  so  justly  possessed 
by  the  genuine  one  which  it  suppUuits. 
.  Finally,  nor,  in  the  extent,  as  well  as  coa- 
firmatitm,  given  to  this  abuse,  did  they  forget, 
that  which  Judge  and  Co.  never  have  forgot- 
ten, profit  to  their  own  firm* 

*  The  foIlowiDg  particulBrs  are  taken  from 
Edmunds*  Solicitor's  Guide  to  the  office  of  Pleas 


CHAPTER  Vi 

JUST  UNANIMITT  INCREASES  THE  COUIUF- 
TION, 


§1.   The  efieet  cf  Corruption,  how  i 

by  it. 

Of  the  efficacy  of  the  system  of  comiptioD, 
of  which  the  institution  of  a  special  jury  is  thct 
instrument,  our  conception  would  be  yery  in- 


in  the  Court  of  Exchequer,  p.  119,  as  eontainiiig 
a  fuller  account  than  1  have  fioiiDa  in  any  book 
delineative  of  the  practice  of  any  of  the  other 
courts.  In  these  particulars,  the  differeDce  be- 
tween court  and  court,  if  any,  cannot  be  con- 
siderable. 

\,  *to  ^the  matferjT  (meaning  the  master 
packer)  for  packing,  £2 :  28. 

N.  B,  The  **'  master^*'  is  the  deputu^^^k  of 
the  pleatf  esUed  master  Ui  current  langaage. 
The  deputy  t  for,  on  this  side  of  the  court  me 
principal,  the  derk  of  the  pleas  has  no  mcve  to 
do  with  this  or  any  other  part  of  the  bu8iiieM» 
than  the  other  principal  master  packer,  the  rtf^ 
membranceff  has  on  the  other. 

From  this  and  other  sources,  anno  1797*  dit 

Srindpal  clerk  of  the  pleas  (appointed  by  the 
hancellor  ot  the  Exchequer  to  pevent  joatiee 
from  being  sold  in  that  oflSce  too  cheap)  podteted 
£318 :  12s :  6  a-year  for  doing^  nothine :  hiii  de- 
puty (appointed  by  the  principal)  j^i8  a-year, 
for  doing  what  was  done ;  27th  Fmance  Bepastf 
anno  1798L  To  a  barrister  for  pretends^  ta 
have  moved  for  a  special  jury.  lOs.  6d. 
JV.  B.  Moved,  L  e.  applied  to  the  court  for  a 


■uth.  except  the  signmg  of 
thii  false  certificate,  nothing  has  been  done  by 
him,  the  rule  being  made  out  by  an  officer,  fee 
of  course  recdved  for  it,  under  the  judicatory, 
without  the  cognizance  of  the  judicatory,  or 
any  one  of  its  members.  (See  Scotch  Refin, 
Letter  I.  Devices.)  For  theirpart^  in  this  o»- 
radon  of  obtaining  money  on  false  pretenoes,  tte 
clerk  in  court,  and  the  soRciior,  between  them, 
(the  judge,  where  needful,  lending  of  o6ane  his 
power)  extract  (extort  would  not  be  the  pro- 
per word,  extortum  being  a  punishable  crime) 
48.  lOd. ;  whereof  2b.  Sd.  to  the  derk  in  coul^ 
28.  2d.  to  the  solidtor. 

The  fonn  in  which  their  part  of  the  system  of 
false  pretences  is  expressed,  is  in  these  words:— 
"  Dratsing  a  Briefs  and  making  a  fisir  copy 
thereof  to  move  for  a  special  jury  ^  so  much  :— 
"  Paid  a  fee  to  counsel  to  move  same^  (true)  •• 
much :  '^  And  attending  him^^  (true)  '*  and  i 
court**  (jiot  true)  ^^for  that  purpose/*  ao  mm 

Paid  (says  one  item)  to  the  undersher^s 
agentj  attending  withfreeholder^  book^  £S  :Ss.— 
Two  guineas  to  a  man  for  petending  to  hold  a 
book — a  book  consisting  of  400  lines,  eadi  eon- 
taining  a  man*s  name  and  abode !  Instead  of 
plunder,  suppose  justice  to  have  bcoi  the  otQCct, 
what  would  nave  been  the  ooune  ?  A  p 
the  names  on  it  kept  hanging  up  in  the 
any  change  made  in  the  list,  notice  of  the  ctaangt, 
or  else  a  fresh  paper,  sent  by  theposL  Twm 
guineas  per  cause,  multiplied  by  200,  the  mnn- 
ber  of  special  jury  causes  in  a  year  in  this  ooonty, 
(Phillips,  p.  159),  noakes,  on  this  soore  akibc^ 
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adequate,  if  the  force  given  to  that  engine  by 
the  obligation  of  what,  in  the  case  of  a  jury, 
h  called  manvrnty,  were  not  taken  into  the 
account.  Bui  for  thb  feature,  for  any  pur- 
pose of  corruption,  a  majorihf,  or,  at  least,  half 
of  the  twelve,  all  corrupted,  would  have  been 
necessary :  under  and  6y  virtue  of  this  feature, 
one,  anyone,  gained  and  properly  armed — 
armed  with  the  necessary  degree  otpotienee^ 
taffioes. 

If  the  mode  of  forming  verdicts  had  been 
the  work  of  calm  r^ctiou,  working  by  the 
light  of  experience,  in  a  comparatively  mature 
and  enRgktened  age,  some  number,  certain  of 
affording  a  majoritg  on  one  side,  viz.  an  odd 
number,  would,  on  this  as  on  other  occasions, 
have  been  provided ;  and  to  the  decision  of 
that  preponderating  number  would  of  course 
have  been  given  the  effect  of  the  conjunct  de- 
dsion  of  the  whole :  witness  the  course  taken 
for  securing  a  decision  under  the  Grenville 
Act, 

But  the  age  in  which  the  mode  of  forming 
verdicts  was  settled,  being  an  age  of  remote 
mtiqmty,  of  such  high  antiquity,  that  nothing 
more  is  known  of  it,  except  that  it  was  an 
age  of  gross  and  cruel  barbarism,  the  course 
taken  for  the  adjustment  of  that  operation 
was  different,  and,  compared  with  anything 
that  was  ever  exhibited  in  any  other  nation, 
no  less  extraordinary  than  it  was  barbarous. 
The  whole  body  of  these  assessors,  twelve  in 
number,  being  confined  together  in  a  certain 
situation,  and  in  that  situation  subjected  to 
a  mode  oi  treatment,  under  which,  unless  in 
time  relieved  from  it,  they  would,  at  the  end 
•f  a  more  or  less  protracted  course  of  torture, 
be  sure  to  perish :  subjected  to  this  torture, 
but  in  the  case  of  this  as  of  other  torture,  with 
power  to  relieve  themselves  from  it :  in  the 
present  instance  by  declaring,  each  of  them, 
the  hct  of  his  entertaining  a  certain  persua- 
sion (the  persuasion  expressed  by  their  com- 
mon verdict,^  wheUier  reallg  entertained  by 
him  or  not :  in  this  way  it  was  that  a  joint 
decision,  called  a  verdict,  expressed  by  a  pre- 
determined word  or  form  of  words,  was  on 
each  and  every  occasion  extorted  from  the 
whole  twelve.  Such,  for  the  dedared  pur- 
pose of  securing  truth,  veracity,  veri  dicta  — 
for  making  sure  that,  on  the  sort  of  occasion 
£420a-year,  pocketed~by  the  under-sheriff  1^ 
doing  nothing. 

To  Judge  and  Co.  (the  attorney  part  of  the 
partnership  included)  total  profit  made  up  in  this 
vay  appears,  upon  casting  up,  to  be  £7 : 8 : 8. 
But  this  is  the  minimum  rate,  exclusive  oif  ca- 
sualties: and,  in  a  country  cause,  the  profit  of 
the  country  attorney  is  not  included  in  it :  this 
over  and  above  the  other  expenses,  which  equally 
have  place  whether  the  jury  he  a  special  or  com- 
mon  one:  and  to  this  account  remains  to  be 
added  as  expense  to  the  individual  suitor  in  a 
cause  between  A.  and  B.,  to  the  public^  in  a 
political  Bbel  cause,  the  twelve ^ineas  given,  at 
a  guinea  a-piece,  to  the  special  ji^ors. 


in  question,  whatever  declarations  of  opinion 
came  t«  be  made  should  be  true  —  such  was 
the  expedient  invented  in  the  13th  or  14th 
century — such  the  course  which  still  in  the 
nineteenth  continues  to  be  pursued. 

Here,  then,  as  often  at  in  the  number  of 
tufelve  jurors,  any  difference  of  opinion  has 
had  place,  so  often  has  an  act  of  wilful  false* 
hood,  of  mendacity,  had  place :  viz.  in  the  in- 
stance of  some  number,  from  one  to  eleven, 
included  in  the  twelve,  if  not  (as  in  the  case 
of  sinister  influence  may  at  any  time  happen) 
in  the  instance  of  all  twelve.  For  that  it  is 
in  the  nature  or  power  of  torture  —  one  and 
the  same  torture — as  being  applied  at  the 
same  time  and  place  to  twelve  persons.  A,  B, 
C,  D,  and  so  forth,  to  produce  a  real  change 
of  opinion  in  any  one  of  them  —  or  if  it  were, 
to  render  it  more  likely,  that  the  opinion  of 
A  should  change  into  that  of  B,  than  that  of 
B  into  that  of  A,  and  so  forth  — is  a  propo- 
sition which,  upon  reflection,  will  not,  it  is 
supposed,  easily  find  any  person  either  to  sign 
or  so  much  as  seriously  to  say  it :  excepting 
always  the  case  of  his  being  placed  under  ths 
action  of  any  of  those  machines  for  the  pro- 
duction of  peace,  concord,  unanimity,  or  imi- 
formity,  under  the  pressure  of  which  anything 
whatsoever — any  one  thing  as  well  as  any 
other,  is  either  said  or  signed. 

But  though  what  never  can  happen  is,  that 
by  a  quantity  of  bodily  pain  or  uneasiness,  any 
real  change  should  be  produced  in  the  opinion 
formed  by  any  human  being  on  a  subject  that 
has  no  natural  connexion  with  that  pain  or 
uneasiness,  yet  what  may  very  east^,  and  will 
naturally  happen  is,  that  either  by  the  even- 
tual assurance  of  any  given  quantity  of  plea* 
sure,  or,  what  comes  to  the  same  thing,  by 
the  assurance  of  having  at  command  a  given 
quantity  of  the  instruments  of  pleasure  in  any 
shape — or  by  the  eventual  apprehension  of 
any  given  quantity  of  pain  or  uneasiness  —  a 
disposition  may,  in  a  boisom  soothed  with  that 
assurance,  or  galled  by  tiiat  apprehension,  be 
produced  —  a  disposition  —  yea,  and  more- 
over, an  effective  determination — to  submit 
to  that  pain,  for  a  greater  length  of  time  than 
any  during  which  the  same  pain  will  be  sub- 
mitted to  by  a  bosom  not  acted  upon  in  either 
way  as  above. 

From  this  state  of  things  follow  two  prac- 
tical results :  — 

1 .  Suppose  no  sinister  influence  ^  viz.  of  will 
over  will)  to  have  place,  the  verdict  will  al- 
ways be  conformable  to  the  opinion  declared 
by  that  one  of  the  jurors,  in  whose  bosom  the 
prospect  of  the  uneasiness  to  which,  until 
the  formation  of  the  verdict,  they  will  all  be 
subjected,  operates  with  least  force — more 
shortly,  by  him  whose  sensibility  to  the  tor- 
ture is  least  acute  —  whose  power  of  endu^ 
ranee  is  greatest. 

2.  Suppose  any  smister  influence  to  hav« 
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place — an  influence  acting  on  the  bosoms  of 
any  one  or  more  of  them  in  the  same  direc- 
tion —  while  no  sinister  influence  has  place 
in  the  bosoms  of  any  of  the  rest;  —  there  are 
two  cases,  in  each  of  which  the  efficiency  of 
the  sinister  influence,  and  the  delivery  of  a 
corresponding  yerdict,  will  take  place  of 
course :  —  viz.  if  on  both  sides  the  power  of 
endurance  (with  reference  to  the  torture)  be 
equal;  or  if  in  the  bosom~  operated  on  by  the 
sinister  influence  in  question  (say  the  fear  of 
losing  the  situation  at  the  guinea  board,)  the 
force  of  the  fear  produced  by  the  sinister  in- 
fluence be  anything  more  than  equal  to  the 
quantity  by  which  what  would  otherwUe  be 
the  power  of  endurance  on  that  side  &lls 
short  of  the  actual  power  of  endurance  on  the 
other. 

§  2.    CorruptorSf  regular  or  casual —  both 
served  by  Unanimity, 

Two  sorts  of  corruptors  have  above  been 
indicated  and  distinguished :  the  regular  cor- 
niptor.  Judge  and  Co. :  the  camo/ corruptor, 
any  iiuiividualf  to  whom  it  may  occur  to  take 
advantage  of  the  facilities,  afforded  by  the 
institution  of  the  guinea  corps,  for  securing  a 
verdict  fiEivourable  to  his  cause. 

In  whatsoever  shape,  and  from  whatsoever 
quarter,  the  matter  of  corruption  be  proposed 
to  be  administered,  for  securing  the  effect  of 
it,  no  other  contrivance  so  effectual  as  this 
of  unanimity — forced  and  mendacious  unani- 
mity —  could  possibly  have  been  devised. 

On  so  simple  and  easy  a  condition,  as  the 
being  prepared  to  endure,  longer  than  any  of 
his  fellows,  a  degree  of  bodily  inconvenience 
which  no  persons  so  circumstanced  were  ever 
known  to  endure  long,  it  gives  to  any  one  of 
these  jurors,  that  chooses  thus  to  purchase 
it,  the  power  of  all  twelve. 

Two  different  sorts  of  causes,  each  with  its 
appropriate  judicatory,  may  serve  as  exam- 
ples of  the  assistance  derivable  by  the  two 
different  species  of  corruptors  from  this  one 
common  source. 

1.  A  political  libel  cause  —  sole  judicatory 
the  King's  Bench — is  in  a  peculiar  d^^ee 
adapted  to  afford  exercise,  or  rather  does  of 
course  and  of  itself  afford  exercise,  to  the  sure 
and  safe  and  silent  and  imperceptible  opera- 
tion of  the  regular  corruptors  or  rather  corps 
of  corruptors,  whose  head-quarters  are  at 
the  crown  office  belonging  to  that  honourable 
court. 

2.  A  smuggling  cause,  —  ordinary,  and 
among  the  courts  of  technical  procedure  in 
practice,  almost  «o/«  judicatory,  the  Exchequer 
—  is,  under  the  invitation  held  out  by  the  per- 
manent establishment  of  the  guinea  corps,  in 
a  peculiar  degree  adapted  to  the  finding  exer- 
cise for  the  dexterity  of  the  casual  corruptor. 

His  solicitor  (for,  when  the  disposition  to 
cdrrupt  and  be  corrupted  b  banished  from  the 


Treasury  Bench,  it  will  be  time  enoi^^li  for 
a  smuggler  to  despair  of  meeting  with  it  upon 
the  roll  of  attorneys,)  his  solicitor  (the  same 
sort  of  gentleman  who,  a  few  years  ago,  would 
have  answered  to  the  name  of  attorney^  pur- 
suing the  instructions  given  to  him  aa  above 
by  Mr.  Solicitor  Edmunds  (p.  1 19,)  ^'atUmds"* 
at  one  of  the  Jive  packing  offices  above  men- 
tioned, addresses  himself  according  to  ctrcfmi- 
stances,  either  to  the  acting  master  pticker 
himself,  or  to  the  clerk,  who  to  this  purpose 
officiates  occasionally  as  the  master  packer^ 
deputy  —  and,  according  to  instruction^  as 
above,  makes  his  "  inquiries  into  the  oomiez- 
ions,  &c.  of  the  jurors." 

Alas  I  what  a  round-about  course  is  this 
I  was  about  attempting  to  delineate!  aa  if 
a  solicitor  in  the  smuggling  line  did  not  know 
his  duty. 

The  duty  of  an  advocate  is  to  take  fees, 
and  in  return  for  those  fees  to  display  to  the 
utmost  advantage  whatsoever  felsehooda  the 
solicitor  has  put  into  his  brjef :  the  duty  of 
the  solicitor  is  to  put  into  such  hia  brief, 
whatsoever  falsehoods  promise  to  be  so  made 
use  of  to  the  best  advantage.  It  is  for  this 
amongst  other  purposes,  viz,  for  giving  scope 
and  effect  to  such  falsehoods,  that,  by  a  4iv 
of  the  modem  Medes  and  Persians,  suiton 
stand  for  ever  excluded  from  the  preaenoe  of 
the  judge. 

In  the  great  system  of  delinquency,  the 
smugglers'  branch,  as  it  has  its  principals,  viz, 
the  smugglers  themselves  who  are  called  by 
that  name,  so  has  it  amongst  its  aeeessaries 
—  its  licenced  accessaries  after  the  fiict — 
the  learned  aiders,  abettors,  receivers,  and 
comforters,  of  the  aforesaid  smugglers. 

hi  virtue  of  that  division  of  labour,  which, 
by  the  fortuitous  concourse  of  talenta,  dispo* 
sition,  and  opportunities,  baa  been  produced 
in  the  court  of  Exchequer,  besides  Mivocates 
of  the  inferior  order,  there  is  alwaya  a  title- 
gownsman  or  two,  regularly  established,  a 
anybody  may  see,  in  the  smuggling  line. 

Can  it  be  otherwise  among  solicitors? 

In  the  case  of  any  or  each  such  solicitor, 
let  us  then  make  that  suppositiim,  the  eoo- 
trary  of  which  would  be  alike  invidious  and 
unnatural :  let  us  suppose  him  to  know,  and 
knowing,  to  fulfil,  in  this  behalf,  hia  duty: 
his  duty  towards  man :  and,  of  his  duty  to- 
wards man,  that  more  specially  imperative 
branch,  which  is  composed  of  his  duty  towards 
the  smuggler. 

In  speEiking  of  the  master  packer,  and  his 
lists,  a  list  mentioned — as  one  that  he  ovfAr 
to  have,  and  having,  to  keep  hung  up,  is 
(speaking  of  special  jurors)  the  gross  qsuJ^fied 
list;  —  as  a  list  which  it  is  natural  he  ahoiild 
have,  but  not  natural  that  he  should  keep 
hung  up,  another,  under  the  name  of  the 
select  and  secret  qualified  list,  or,  to  give  it  its 
other  denomination,  the  guinea  corps. 
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The  solicitor  in  the  smuggling  line,  can  he 
be  said  to  fulfil  his  duty  as  towards  each  or 
any  of  his  clients,  if  he  has  not,  either  in  his 
bureau  or  in  his  head,  a  list  of  the  several 
members  of  this  corps  —  as  correct  and  com- 
plete as  it  is  in  the  power  of  **  inquinf*  and 
industry  to  make  it  ? 

«  If  in  the  whole  flock  of  guinea-men  there 
be  but  a  single  scabby  sheep  to  be  found,  that 
one  individual  sheep  is  hU  man :  —  under  the 
IMoamnfy  system,  that  one  individual  secures 
the  verdict. 

As  to  the  ar^iimenfs  by  which  he,  whose 
dMhf  it  is  to  offer  the  bribe,  satisfies  the  con- 
science of  the  habitually  obsequious  guinea- 
man  of  its  being  his  duty  to  accept  it,  any 
attempt  to  display  them  in  detail  would  be 
alike  superfluous  and  irrelevant.  Neeemtif 
of  smuggling  < —  iwtpoBsibiUty  of  carrying  on, 
trade  without  it — informers^  perjurert — never 
helieve  one  of  them  — prouention  is  perseeu' 
turn 

"  Is  it  for  any  such  purpose  as  that  of  bi- 
Citing  a  gentleman* a  judgment,  that  the  little 
compliment — the  small  retribution  for  his 
trouble — is  ready  to  be  presented  ?"  '*  Good 
heavens!  no! — it  is  only  to  engage  his  at- 
tention— his  strict  and  unbiassed  attention 
— of  which  his  detection  of  the  system  of 
perjury,  which  it  is  hnoum  will  be  brought 
forward,  will  be  the  certain  eonsequenoe." . . . 

But  to  what  purpose  go  on  incumbering 
the  section  any  ftirther  with  any  the  slightest 
hints  ?  Our  solicitor  has  heard  with  due  at- 
tention the  speeches  delivered  from  learned 
silk:  he  haa  read  debates  in  newspapers :  — 
poorly  qualified  indeed  must  he  be  for  the 
exercise  of  this  part  of  his  duty,  if  on  the 
occasion  of  any  such  diplomacy  he  ever  finds 
himself  at  a  loss.  Come  the  worst  to  the 
worst,  he  can  but  go  up  to  the  guinea-man, 
with  his  piece  of  paper  in.his  hand,  and  in  a 
tone  of  blunt  firankness  speak  out  amd  say — 
'*  Look  here.  Sir  I  look  at  this  five  hundred 
pound :  this  very  note  shall  be  yours,  the  very 
day  a  verdict  of  not  guilty  is  pronounced. — 
Crood  Sir !  you  need  not  stare  so :  it  is  but 
corruption,  make  the  worst  of  it :  and  it's  all 
for  the  good  of  trade.  In  short.  Sir,  without 
corruption,  no  government  can  be  carried  on — 
it's  a  known  fiict,  agreed  to  on  both  sides  of 
the  house — and  if  government  can't,  I  should 
be  glad  to  know.  Sir,  how  can  trade?" 

**  Well,  Sir,  we  won't  differ  about  names: 
if  corruption  is  not  to  your  taste,  let  us  say 
influence: — and  pray.  Sir,  where's  the  dif- 
fierence?" 

But,  in  one  and  the  same  cause,  suppose 
the  regubr  oorruptor  on  one  side,  and  the 
casuai  oorruptor  on  the  other :  —  in  a  case  of 
this  sort,  how  wiH  the  matter  be  settled  ? 

Fret  not  thyself  about  any  such  case :  it  is 
a  ease  that  can  never  happen :  nor,  if  it  were 
to  happen,  would  there  be  any  difficulty  in  it. 


In  the  libel  Une  it  can  never  happen :  for, 
as  every  man  that  either  writes  or  reads  is  by 
law  a  ubeUer,  there  is  no  such  person  as  a 
soUciior  specUdly  esteblished  in  the  hbel  line. 
The  regular  corruptor  —  or  rather  the  phan- 
tom of  the  regular  corruptor — for  (at  we 
have  seen)  the  phantom  is  quite  sufficient  — 
this  regular  phantom,  having  here  no  compe* 
titor,  walks  over  the  course. 

In  the  smuggling  line,  it  can  almost  as 
little  happen.  The  solicitor  for  the  smuggler 
is  solicitous  tot  the  smuggler,  because,  and  in 
so  far  as,  in  being  solicitous  for  his  client^ 
he  is  solicitous  for  himse^.  Here,  then,  we 
have  the  casual  corruptor.  The  solicitor  for 
the  crotoa  is  not  solicitous  for  what  is  called 
the  crown :  his  solicitude,  if  he  has  any,  u 
more  likely  to  be  for  the  smuggler :  because 
the  more  of  them  escape  a  first  time,  the  more 
there  are  that  remain  to  be  prosecuted  a 
second  time ;  and  whether  the  smuggler  be 
caught  or  escape,  the  solicitor  remains  soli* 
dtor  aa  before. 

Here,  then,  provided  the  fee  be  handsome 
enough  (for  proportions,  it  will  be  seen,  must 
not  be  forgotten) — here  it  is  the  casual  cor« 
ruptor  that  walks  over  the  course :  as  to  the 
regular  corruptor,  everywhere  but  a  phan* 
torn,  he  is  here  a  phantom  by  much  too  weak 
to  oppose  to  flesh  and  blood  any  e&ctual 
resistance.  In  the  Exchequer,  he  is  but  a 
pigmg :  it  is  in  the  King*s  Bench  only,  and 
there  in  the  field  of  libel  law  only,  that  he  if, 
as  he  will  presently  be  seen  to  be,  a  giant. 

But  suppose,  be  it  possible  or  no,  a  real 
competition :  a  solicitous  casual  corruptor  on 
one  side,  a  solicitous  regular  corruptor  on  the 
other:  how  (it  may  be  asked)  would  matters 
be  settled  in  this  case? 

In  the  guinea  trade,  as  in  any  other  trade, 
they  would  be  settled  upon  the  principles  of 
trade.  Compliment  offered,  so  much  down; 
Per  amtrd,  on  taking  stock,  situation  in  the 
guinea  trade,  gross  value,  so  much :  situation 
not  being  insurable,  either  at  the  Equitable 
or  the  Amicable,  say  loss  of  value,  by  peril 
of  fiilse  brethren,  and  shipwreck,  in  case  of 
non-obsequiousness,  so  much :  balance,  ybr  or 
against  accepting  compliment,  so  much. 

"  But  at  this  rate,"  says  somebody,  **  we 
should  have  bought  acquittals,  especially  im 
smuggling  causes,  as  plenty  as  shiun  pleas  or 
sham  bail — and  of  any  such  degree  of  fre» 
quency,  or  anything  approaching  to  it,  are 
any  indications  to  be  found?" 

Have  patience: — things  must  have  time 
to  ripen.  It  is  only  withm  these  few  yean, 
and  under  the  auspices  of  the  present  learned 
chief,  that  the  system  has  been  raised  to  that 
height  in  the  scale  of  perfection,  at  which  it 
will  presently  be  seen  to  stand.  Earth  must 
have  time  to  bring  forth  her  increase :  espe- 
cially in  such  a  field  as  that  of  judicature^ 
where  if,  of  those  things  which  yield  profit 
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to  the  httftbandnun,  the  growth  of  every  thing 
is  sure,  yet  even  of  those  things  the  growth 
«f  almost  everything  is  slow. 

True  it  is,  that,  after  fighting  off  till  yiu2^- 
ment,  the  swindler,  with  another  man's  money 
in  his  pocket,  goes  to  eight  of  the  twehe  judges 
in  the  Exchequer  chamber,  or  to  four  ti  them 
in  the  King*$  Bench,  as  the  case  may  he,  and 
says  to  them  (they  appearing  ia  the  only  mode 
of  appearanoe  which  they  admit  of,  viz.  by 
this  or  that  agent  of  theirs) — **  The  delay 
you  have  upon  sale  is  cut  out,  I  find,  in  pieces 
much  of  a  length;  let  me  have  one  of  the 
longest :  make  out  your  account :  I  know  you 
deal  for  nothing  but  ready  money;  here  it  is 
for  you."  Here  we  see  perfection  -^  the  very 
tumodt  of  the  scale. 

Expect  not,  however,  that  at  the  guinea 
office,  even  at  that  which  is  under  the  Ex- 
chequer, business  of  this  sort  should,  at  so 
early  a  period  of  the  institution,  be  already 
to  be  transacted  upon  any  such  pleasant  and 
easy  terms,  as  with  the  old  established  >!rm. 
Judge  and  Co.,  the  business  of  which  has  for 
so  many  hundred  years  been  conducted  upon 
the  true  principles  of  trade. 

Expect  not  therefore  to  find  already  estA- 
blished,  by  the  side  of  each  delays  shop,  a 
verdict  thop,  at  which,  addressing  himself  to 
ft  clerk  of  the  guinea  board,  with  as  much 
frankness  as  if  in  an  error-office  it  were  a 
solicitor  to  a  swindler  addressing  himself  to 
the  clerk  of  the  errors,  a  solicitor  la  the 
smuggling  line  may  say —  **  The  king  against 
'such  an  one  —  I  am  for  the  defendant :  secure 
me  a  verdict !  penalty,  so  much :  5  per  cent, 
upon  that  sum,  so  much ;  here  it  is  for  you." 

No:  — to  the  prosperity  of  this  branch  of 
the  trade,  one  limit  diere  is,  which  is  set  by 
the  very  nature  of  the  trade. 

The  peguiar  corruptors  are  here  the  fair 
traders  t  casual,  such  as  smugglers,  are  but 
interlopers:  between  the  fidr  ^ader  and  the 
interloper  there  exists  an  everlasting  jealousy. 
This  being  the  case,  suppose  this  branch  of 
trade  arrived  even  at  its  highest  possible  pitch 
of  improvement — no  one  guinea-man  could 
expect  to  seU  any  more  verdicts  than  one.  His 
comrade  would  peach  of  course :  he  would  of 
eonrse  be  let  drop  out  of  the  Bst,  and  there 
would  be  an  end  of  him.  Therefore,  unless 
the  case  be  such  that  the  price  offered  for  the 
verdict  is  more  than  a  place  at  the  board  is 
worth,  tiie  guinea-man  is  no  less  incorrup- 
tible than  Caesar's  wife  was  chaste. 

Expect  not  everything  at  once.  Arm  your- 
self with  patience.  A  few  pages  more,  and 
^-though  you  will  not  find  the  curtain  that 
screens  the  verdict-office  so  completely  drawn 
up,  as  that  which  ones  screened  the  delay- 
^fices  has  now  been  for  these  eleven  years — 
yet,  should  your  patience  serve  you  till  Part 
U.  chap.  3,  a  slight  peep  behind  this  curtain 
you  shall  have. 


CHAPTER  VL 


rURFOSSS  TO  WHICH  DfTLUBNCB  OV  IVBIW 
MAT  BB  MADE  SUB8BBVIBMT. 

§  1.  BUnd  On^idence  m  Judges  not  wew* 

rantabls. 

Iv,  for  confining  the  exercise  of  it  within  the 
paths  of  justice,  the  power  of  the  judge  stood 
not  in  need  of  any  kind  of  check,  the  destrae^ 
tion  of  the  sort  of  check  which  was  designed, 
and  is  supposed  to  be  applied  to  it  I17  the 
functions  of  the  jury,  would  not  aflbrd  suiy 
just  cause  of  compUunt,  any  demand  for  re- 
formation. 

If;  in  the  situation  of  judge,  a  man  were 
not  liable  to  stand  exposed  to  the  actioii  of 
any  sinister  interest,  or  delusive  passion,  op- 
posite to  the  interest  of  the  public,  in  respect 
of  the  ends  of  justice,  viz.  neither  on  his  omt 
individual  account,  nor  on  account  of  any 
other  individuals  or  classes  of  men,  whose 
interests  or  passions,  hy  whatsoever  tie  con- 
nected with  his  own,  it  may  happen  to  hint 
to  espouse  —  were  such  the  real  state  of 
things,  on  that  supposition,  the  exercise — 
the  independent  and  well-considered  ezerciae 
— of  the  fimctions  of  the  jury  would  not»  ia 
the  character  of  a  check  to  the  power  of  the 
judge,  be  of  any  use ;  nor,  therefore,  woaM 
any  diminution  of  that  independence  present 
any  just  cause  of  complaint,  any  demand  fat 
reformation. 

Not  that,  even  on  this  supposition,  the  pro- 
priety of  continuing  the  use  of  juries,  whoee 
obsequiousness  were  thus  regarded  as  certain^ 
would,  in  this  or  in  any  other  part  of  the  fidd 
of  j  ury  trial,  be  the  practical  inference.  No : 
the  practi(»l  inference  would  be — that,  in 
this  part  at  least,  of  that  field,  juries  ought  te 
be  abolished. 

For  sure  it  is,  that  if  so  cumbrous  sod 
expensive  an  appendage  as  is  the  juiy-box  to 
the  official  bench  were  not  useful,  it  would 
be  much  worse  than  useless.  To  the  eonrse 
of  judicature,  in  the  character  of  a  source  of 
factitious  complication,  and  thence  of  &cti- 
tious  delay,  vexation,  and  expense,  it  is,  at 
it  is,  an  enormous  —  as  at  best  it  womid  he^^ 
a  considerable  incumbrance:  while  to  soA 
individuals  as  are  loaded  with  the  duty  of 
filling  it  without  recompense,  the  vexation 
is  such  as  to  constitute,  as  we  have  seen,*  no 
inconsiderable  part  of  the  aggregate  mass  of 
public  burthens.f 


•  Supra,  Chap.  IV.  §5. 

+  [Fttft/fc  6t«ftA*«*.  1  It  was  in  t 
that,  in  another  work  {^Scotch  R^fbrm^  Letter  TV.) 
on  an  occasion  on  which  a  show  .had  been  made 
of  a  disposition  to  improve,  partlv  by  imwnti 
ttom  Eneland^  so  fitr  as  concerned  the  ctvtf  u.  c 
non-penal)  branch  of  htw,  the  system  of  jnooa- 
ture  in  Scotland^  considerations  were  brought  10 
view,  tending  to  show,  that,  in  the  way  of  i^ 
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In  nying  aboHth^ — jwieB  otight  to  be 
aboUAed — I  iDMn,.of  course,  abolished  by 
proper  authority — abolished  by  parliament: 
—  not  reduced  to  collections  of  puppets  by 
the  machinations  of  judges. 

But<tf  the  several  propositions,  thus  brought 
to  view,  for  the  purpose  of  the  argument,  the 
contrazies  will,  it  is  supposed,  be  found  true. 

Throughout  the  whole  field  of  special  jury 
trial,  for  confining  the  power  of  the  judge  — 
(meaning  the  exerdse  of  it)  within  the  paths 
of  justice,  there  exists  mudi  need  of  a  check, 
and  that  an  efficient  one. 

For,  in  the  situation  of  judge,  throughout 
the  whole  of  that  field  (whatsoever  is  situated 
without  that  field  belongs  not  to  the  present 
purpose),  a  inan  is  continually  exposed  to 
the  action  of  sinister  interest,  and  delusive 
passion,  acting  in  directions  opposite  to  the 
interest  of  the  public,  in  respect  of  Me  enda 
ofjutiiee:  to  sinister  interest  and  passion, 
casually  on  his  OMm  individual  account,  much 
more  frequently  on  account  of  other  indivi- 
duals or  classes  of  men,  whose  interests  or 
passions,  by  whatsoever  tie  connected  with 
his  own,  it  may  happen  to  him  to  espouse. 

Throughout  the  whole  field  of  special' jury 
trial,  obsequiousness  on  the  part  of  juries — 
obtequununeMs  (secured,  as  above,  by  corrupt 
influeoce)  is  therefore,  if  the  above  proposi^ 
tionsbe  true,  prqudidal,  in  a  high  degree,  to 
the  interest  of  the  pubUc  in  respect  of  the 
ends  ofjuMtiee.  I  say  obaequiousneu  thus 
secured:  and  if  so,  then  so  therefore  are  its 
above-mentioned  dS&dent  causes — viz.  pack' 
M^  and  perwumenee. 

§  2.  ImUretUt  to  tke  action  of  which  Judges 
are  Uabie  to  be  exposed. 
Money,  power,  ease,  and  vengeance,  these, 
together  with  repvtation,  so  fiv  at  least  as  the 

peal  from  the  decision  monounced  bv  a  Hngie 
judge^  after  hearing  ana  examining  the  parties 
fscit  to  face  (as  in  a  case  determine  by  a  court 
of  comeience  in  England,  a  tmdlUdebt  court  in 
Soothmd,  or  njutt^  of  the  peace  in  either  king- 
dom,) all  the  advantaga  derived  from  the  use  of 
jury-trial  might  be  introduced  into  Scottish  judi* 
nture  (not  to  speak  of  EngHsht')  and  with  great 
improvement — all  the  inconveniences  avoided. 

To  those  by  whom  jury-trial  is  considered  in 
the  character  of  an  etid,  than  which  nothing  fur- 
ther need  to  be  looked  for, — or,  if  as  a  means,  a 
mesns  having,  forits  sole  end, — creation,  preser- 
yatioD,  or  increase  of  lawyers*  profit^mawhete 
is  the  man  by  whom  it  is  considered  in  any  more 
rational  or  honest  point  of  view  ?)  the  attachment 
manifested  towaras  the  institution  on  this  occa- 
sion will  be  apt  to  present  ^''elf.  as  inconsistent 
with  the  limits  proposed  for  it  on  that  otfier. 

Verily,  verily,  both  the  defence  on  this  occa- 
sion, and  the  proposed  limitation  in  that  other, 
are  part  and  parcel  of  one  and  the  same  plan, 
fn  wnidi,  to  the  exclusion  of  all  other  ends,  the 
iMveral  ends  of  justice  have  all  of  them  been  di- 
ligently looked  out  for,  and  conjunctly,  and  — as 
far  as  consistency  ooald  be  secured  by  endea- 
woan^consistently  pursued. 


efBeient  cause  of  felicity  in  this  shape  may  have 
the  effect  of  serving  as  a  security  or  means  of 
increase  fiw  it  in  any  of  those  others  —  repu' 
taiion,  how  wdl  or  how  ill  soever  deserved, 
may  be  set  down  as  indicative  of  the  several 
interests  by  which,  when  acting  in  the  direc- 
tion of  simister  interests,  the  conduct  of  publio 
functionaries  in  general,  and  of  judges  in  par- 
ticukr,  is,  in  a  more  particular  degree,  liable 
to  be  warped. 

Partiality — viz,  in  fiivour  of  the  interettft 
of  this  or  that  other  individual  or  dass  of  men 
—  will  be  apt  to  present  itself  as  another 
interest  —  and  certainly  not  an  inefficient 
interest  -^  distinct  firom  the  above.  Such  aa 
it  is,  the  indication  of  it  may,  however,  in  m 
certain  sense,  be  comprised  in  the  above  lists 
since  by  that  one  word  are  indicated  the  se^ 
veral  sorts  of  interests  already  spoken  of  aa 
comprehended  in  that  list ;  the  only  difference 
being  in  the  personality  of  the  individual  or 
individuals,  whoso  interest  is  considered  aa 
being  at  stake.  The  pecuniary  or  money  in- 
terest, to  the  action  of  which,  in  the  character 
of  a  sinister  interest,  I  stand  exposed,  may 
have  for  ita  exterior  cause  a  sum  of  money 
which  /  myself  am  in  a  way  to  gain  or  lose, 
or  a  sum  of  money  which  another  person^ 
whose  interests  I  espouse,  may  be  in  a  way 
to  gain  or  lose :  and  so  in  regard  to  power ^ 
ease,  vengeance,  and  reputation,  as  above. 

Of  these  objects  of  desire,  money  and  power, 
espedally  if  considered  mth  reference  to  no 
o^er  person  than  the  functionary  himself^ 
present,  on  the  present  occasion,  compara- 
tively speaking,  but  little  matter  for  atten- 
tion. To  the  judge  himself,  money  and  power 
are  secured  by  office :  secured  and  fixed,  out 
of  the  reach  of  receiving  augmentation,  any 
more  than  diminution,  at  the  hands  of  juries  s 
so  fer  as  poufer  is  concerned,  those  cases  ez« 
cepted,  if  any  such  there  happen  to  be  ^for 
they  are  but  of  casual  occurrence,)  in  which, 
the  affections  of  the  judge,  taking  an  interest 
(in  the  way  of  partialities*)  in  the  event  of 


*  I  remember  hearing  partialities,  and  even  the 
habit  of  partiality,  imputed  by  many  to  Lord 
Mansfield:  I  cannot  take  upon  me  to  say  with 
what  truth.  Partly  by  situation,  partly  by  dis- 
position, exposed  to  party  enmity,  so  he  accord- 
ingly WM  to  calumny.  "  Lord  Mansfield.**  said 
his  everlasttng  rival  and  adversary  Lord  Camden 
once-.*'  Lord  Mansfield  has  a  way  of  saying.- 
It  is  a  rule  with  me — an  inviolable  rule— never 
to  hear  a  syllable  said  out  of  court  about  any 
cause  that  either  is,  or  is  in  the  smallest  degree 
likely  to  come,  before  mc."  "  Now  I  —  for  my 
part** — observed  Lord  Camden—^'  I  could  hear 
aa  many  people  as  choose  it  talk  to  me  about  their 
causes* — it  would  never  make  any  the  slightest 
impression  upon  me.** Such  was  the  anec- 
dote whispered  to  me  (Lord  Camden  himself  at 
no  great  distance)  by  a  noble  friend  of  his,  br 
whom  I  was  bid  to  receive  it  as  conclusive  evf« 
dence  of  heroic  purity. 

In  the  days  of  chivalry,  when  it  happened  to 
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the  cause,  it  mfty  happen  to  hit  power^  in  the 
e^ent  of  his  endeavouring  to  afford  to  that 
partiality  a  gratification  at  the  expense  of 
justice,  to  find,  in  the  power  of  the  Jury,  an 
opposing  check. 

Love  of  eate  and  de»ire  of  vengeance  may 
therefore  he  set  down  as  the  two  passions  or 
affections,  from  the  influence  of  which,  for 
want  of  such  check  as  the  power  of  a  jury 
was  intended  to  apply,  the  interests  of  justice 
are  most  exposed  to  suffer  in  such  hands. 

Love  of  etue  applies,  and  applies  alike,  to 
all  torte  ofcaueee :  vengeance,  unless  hy  mere 
accident,  to  hut  one,  and  that  comparatively  a 
narrow  one,  viz,  libel  cautee ;  but  that,  with 
reference  to  the  interest  of  the  public,  so  im- 
portant a  one,  that  all  others  shrink  as  it  were 
to  nothing  in  comparison  of  it. 

Not  only  money  and  power,  but  dignity  and 
tetpect,  being  secured  by  office,  the  chief  ob- 
ject of  solicitude  and  pursuit  remaining  to 
the  judge,  is  eaee.  But,  so  far  as  jury  -  trial 
is  concerned,  the  ease  of  the  judge  is  as  the 
oheeqmiousnese  of  the  jury.  These  vohmieere, 
80  different  iiom  some  others,  being  by  the 
very  nature  of  their  situation,  and  without 
need  of  exertion  anywhere,  kept  in  a  state 
ol  constant  preparation  and  established  dis- 
cipline, waiting  and  wanting  for  nothing  but 
the  word  of  command,  and  drilled  into  that 
sort  and  degree  of  intelligence,  which  is  suf- 
ficient for  the  understanding  it,  labour^  on 
the  part  of  the  judge,  b  reduced  to  its  mt'ai- 
mum,  ease  raised  to  its  maximum.  If  circum- 
stances be  to  sudi  a  degree  fiivourable,  that 
BOt  so  much  as  the  show  of  explanation  is 
fimnd  necessary,  so  much  the  1>etter: — at 
the  worst,  all  anxiety,  and  with  it  the  greater 
part  of  the  labour,  is  removed  by  the  pre^ 
eetabUshed  harmony. 

Nor,  in  this  way,  is  the  reputation  of  the 
judge  worse  provided  for  than  his  ease.  Be 
the  man  in  power  who  he  may,  what  can  be 
more  flattering  to  him  —  what,  to  a  superfi- 
cial view  at  least,  more  honourable,  than  the 
known  fiurt,  that  under  the  name  of  opimon, 
upon  all  whose  lot  has  fixed  them  within  the 
sphere  of  his  intercourse  and  his  influence, 
hjs  will  has  habitually  the  effect  of  law,* 

the  knight  and  his  princess  to  find  themselves 
tite-d'Ute  upon  their  travels,  and  the  place  of 
repose,  as  would  sometimes  hafypen,  offered  but 
one  bed,  a  drawn  noord,  placed  in  a  proper  direc- 
tion, sufficed  to  preserve  whatever  was  proper  to 
be  preserved.  This  was  in  days  of  yore,  when 
pigs  were  swine,  and  so  forth.  In  Ihae  degene- 
late  days,  the  secoritv  afforded  by  a  brick-wall 
would,,  in  the  minds  or  the  censorious  multitude, 
be  apt  to  command  more  confidence. 

*  This  was  among  the  well-known  glories  of 
Lord  Mansfield  ^tUs  the  Jinale  of  his  praises, 
sounded  in  nis  ears,  in  such  dulcet  accents,  by 
bis  sergeant  trumpeter  Iwho  was  moreover  one 
of  his  matter  packers)  Sir  James  Burrow. 

'^  I  have  not  been  consulted,  and  1  will  be 


For  the  operations  of  the  snuster  interest 
created  by  the  love  of  ease,  every  sort  of  cause, 
and  every  sort  of  judicatory,  presents,  almost 
in  equal  degree,  a  fiivourable  theatre. 

Instead  of  love  of  east,  say,  for  shortaess, 
doth ;  which,  though  under  the  Piigui  dis- 
pensation, neither  god  nor  goddess,  not  nuk- 
ing higher  than  with  s^eiM,t  is  not  in  our 
days  the  less  powerful;  whatsoever  might 
have  been  her  influence  in  Uiose  early  times. 
It  is  to  doth  that,  by  offidal  persons  of  all 
sorts  and  sizes,  but  particularly  the  higbest, 
sacrifices  are  made  continually,  and  in  all 
shapes :  in  all  shapes,  and  in  particular  in  that 
of  justice,  the  only  one  which  belongs  to  the 
present  purpose.  Of  a  sacrifice  of  this  sort, 
a  sketch,  taken  pretty  much  in  detail,  has 
already  been  given  m  another  work,  Scotch 
Reform,  Letter  IV.  Bewitching  syretk  I  A 
little  while,  and  even  before  these  pages  are 
at  an  end,  we  shall  see  a  pre-eminently  learn- 
ed and  most  reverend  person  confesaing  his 
passion  for  her,  with  scarce  a  gauze  before  his 
face.     Part  II.  Chap.  4. 

Piutue  is  apt  to  betray  Ait  votaries:  to  him 
justice  cannot  readily  be  sacrificed  but  in  a 
tangible  shape.  Syren  Desidia  keepa  her 
secrets  better:  so  well  mdeed,  that  without 
hard  labour  in  other  quarters,  and  in  no  aaiaU 
quantity,  sacrifices  made  to  her  can  seldom 
be  brought  to  light.  Even  when  a  misdmee 
of  this  sort  happens  to  them,  the  mischief  be 
it  ever  so  enormous,  finds  the  public — tbe 
English  public  at  least — comparatively  in* 
different  to  it.  John  Bull —  the  repreaentsiife 
of  this  most  enlightened  of  all  publics — is  a 
person  somewhat  hard  of  hearing,  and  unleai 
by  the  chink  of  money,  and  that  a  good  round 
sum  —  the  irascible  part  of  his  frame  is  not 
easily  put  into  a  ferment :  and,  even  then,  it 
is  not  so  much  by  the  mischief  which  the 
public  suffers,  be  it  ever  so  heavy,  as  by  the 
sum  of  money  which  the  wrong-doer  poc^et^ 
be  it  ever  so  light,  that  his  fire  is  kindlel 
Mischief,  if  the  truth  may  be  spoken,  does 
not  mudi  disquiet  him,  so  long  as  he  sees 
nobody  who  is  the  better  for  it. 
.  The  love  of  ease  is  too  gentle  a  passum  to 
be  a  very  active  one :  but  what  it  wants  m 
energy  it  makes  up  in  extent :  for,  there  is 
neither  cause  nor  judicatory  in  whidi  there 
is  not  place  for  it.  As  to  vengeance,  it  is  only 
now  and  then,  and  by  accident,  that  it  comes 
upon  the  stage  of  judicature :  but  when  it 
does,  such  is  its  force,  that,  in  the  character 


heard,*^  exchumed  one  of  his  puisnes  onee,  Hi; 
Justice  Willes.  At  the  distance  of  some  five* 
and-thirty  or  forty  years,  the  feminine  scnaBt, 
issuing  out  of  a  manly  frame,  still  tinfj^  in  my 
ears.  Whether  any  note  is  to  be  found  of  it  ia 
the  reports  of  Sir  James  Burrow,  may  be  left  ti 
be  imagined. 

t Improba  Syren 

Desidia.  Horace^ 
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Df  a  Buiister  interest,  no  interest,  to  the  ic- 
tloD  of  which  that  situation  is  ordinarily  ex- 
posed, can  compare  with  it.  For  the  exhibition 
of  the  triumphs  of  this  tyrant  passion,  and  of 
the  sacrifices  made  to  it,  the  King»  Bench  is, 
hy  patent  J  the  great  and  sole  kmg^n  theatre; 
the  liberty  of  the  press,  its  victim ;  libel  Imo, 
the  instrument  of  sacrifice. 

Behind  this  sinister  interest  lurks,  fre- 
quently at  least,  if  not  constantly,  another,  viz. 
tel/'preservation :  an  interest,  than  which,  to 
jud^  of  it  firom  this  its  general  name,  nothing 
should  be  more  innocent  and  uncensurable. 
Bat  Hlf-preMervation  is  preservation  of  one's 
self  fi'om  evil  in  any  shape :  a  species  of  evil, 
which  will  be  presently  seen  to  be  impending 
—and  that,  too,  an  evil  from  which,  by  so 
pleasant  an  operation  as  that  of  the  gratifi- 
cation of  vengeance,  a  judge,  in  that  situa- 
tion, feels  himself  every  now  and  then  called 
upon  to  preserve  himself,  and  with  himself, 
his  partners  in  the  firm  of  Judge  and  Co,, 
together  with  abundance  of  his  friends,  is — 
the  loss  of  an  indefinitely  extensive  lot  of 
money  or  /NMrer -.whether  in  possession,  or, 
though  not  in  possession,  regarded  as  within 
reach: — viz.  whatever  portion  of  either  is 
not  recognised  as  being  the  ofi&pring  of  any 
species  of  al>u8e? 

Of  the  several  departments  of  government, 
howsoever  carved  out  and  distinguished — 
judicial,  financial,  military,  naval,  and  so  forth 
—  suppose  that  in  all,  or  any  of  them,  a&tcses 
exist — abuses*  from  which  the  persons,  or 
some  of  the  persons,  by  whom  those  depart- 
ments are  respectively  filled,  derive,  each  of 
them,  in  some  shape  or  other,  a  sinister  ad- 
vant^.  In  this  state  of  things,  if  there  be 
any  such  thing  as  an  instrument,  by  the  ope- 
rations of  which  all  such  abuses,  without  dis- 
tinction, are  liable  to  be  exposed  to  view,  the 
tendency  of  it  is  thereby  to  act  with  hostile 
effect  against  the  several  sinister  interests  of 
all  these  several  public  functionaries ;  whom 
thereupon,  by  necessary  consequence,  it  finds 
engaged,  all  of  them,  by  a  common  interest, 
to  oppose  themselves  with  all  their  means, 
and  all  their  might,  not  only  to  its  influence, 
but  to  its  very  existence.  An  instrument  of 
this  all-illuminating  and  all-preserving  na- 
ture, is  what  the  country  supposes  itself  to 
possess  in  a  free  press ;  and  would  actually 
possess,  if  the  press  were  fi-ee  as  it  is  sup- 
posed to  be. 

§  3.  Interests,  to  the  sinister  action  of  which 
English  Judges  stand  actually  exposed. 
Thus  much  as  to  the  interests,  to  the  ac- 
tion of  which  (in  the  direction  and  character 
of  sinister  interests)  the  probity  of  a  judge, 
in  every  age  and  country,  is  liable  to  stand 
exposed. 

But — not  to  speak  of  the  footing  on  which 
the  nuitter  may  stand  in  this  or  that  other 


country  —  m  England  at  least,  so  far  as  con* 
cems  pecuniary  interest — the  most  uniformly 
active  and  generally  irresistible  of  all  sinieter 
interests  —  the  degree  in  which  the  probity 
of  a  judge  has  ever  stood,  and  still  continues 
to  stand,  exposed — in  mechanical  language, 
to  the  action  of  sinister  interest  — in  cAemtca/ 
language,  to  the  action  of  the  matter  of 
corruption — b  such  as  cannot  anywhere  ba 
exceeded. 

Paid.n  he  is  paid — and  were  he  even  paid 
on  any  purer  principle  —  trained  as  he  hot 
been  trained — draughted  horn  the  corps  fitmi 
which  he  has  been  draughted — not  oidy  hit 
interetts,  but  the  prejudices  begotten  by  those 
interests,  are  in  a  state  of  constant,  univer* 
sal,  and  diametrical  opposition  to  his  duty^- 
to  every  branch  of  that  duty — to  every  one, 
without  exception,  of  the  ends  of  justice — 
(Scotch  Reform,  Letter  I.)— -to  the  several 
most  immediate  ends,  not  to  look  out  for 
any  remoter  ends:  —  to  the  collateral  ends 
— avoidance  of  unnecessary  (fe%,  vexation, 
and  expense — to  the  main  ends,  avoidance  of 
denial  of  justice,  and  of  undue  decision  to  the 
prejudice  of  the  plaintiff's  side,  and  avoid- 
ance of  undue  decision  to  the  prejudice  of 
the  defendant's  side.  In  a  word,  in  exact 
proportion  as  by  or  under  the  authority  of 
this  Dives  the  suitors  are  tormented,  he  him- 
self— not  only  in  his  preceding  character  of 
advocate  had  been  used  to  be,  but  in  his  pre- 
sent character  of  judge  continues  to  be — cosi- 
forted/ 

Not  a  delinquent,  high  or  low — but  espe- 
cially not  a  high  and  powerjul  delinquent-^ 
with  whom  he  is  not  Imked  by  the  bands  of  a 
common  interest.  Not  a  wrong,  from  which, 
if  not  certainly  and  immediate^,  at  any  rate 
in  respect  of  its  natural  and  frequently  elfi- 
cacious  tendency,  he  does  not  derive  a  profit* 
The  more  wrongs,  the  more  causes;  and  the 
more  causes,  the  more  fees  f 

Not  an  imaginable  diannel  (that  of  punish- 
able bribery  alone  excepted)  in  which,  in  the 
shape  of  the  matter  of  corruption,  the  matter 
of  wealth  does  not,  under  the  name  of  fees, 
flow  in  daily  streams  into  the  pocket  and 
bosom  of  the  judge :  —  1.  Receipt  of  fees  in 
virtue  of  his  own  office,  under  his  own  name. 
2.  Fee-yielding  office,  given  in  appearance  to 
a  derh,  out  of  whose  hands  the  profits  of  it 
are  squeezed.  3.  S<de  of  a  fee-yielding  oiBoe 
for  full  value.  4.  Fine  or  bonus  on  admission. 
5.  Fee -yielding  office  given  in  lieu,  and  to 
the  saving  of  the  expense,  of  other  provision 
for  a  son,  or  other  near  relation  or  dependent^ 
he  doing  the  duty,  6.  Or  else  not  doing  the 
duty,  but  paying  a  deputy.  7.  Fee-yieldhig 
office  given,  or  the  profits  of  it  made  payable, 
to  persons  standing  as  trustees,  for  a  prind- 
pal,  declared  or  undedared ;  if  undedared, 
supposed  of  course  to  be  the  judge  himself. 

No  other  country  upon  earth,  in  which. 
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among  judges  —  (I  speak  always  of  those  of 
the  lughest  rank,  to  whom  ahne  the  name  is 
given,  and  by  whom  the  great  and  happily  un- 
corrupt  body  of  those  functionaries  is  ruled,) 
' —  no  other  country  upon  earth  in  which,  in 
this  highest  rank,  amongst  these  monopoliisers 
of  the  honour  so  justly  due  to  the  function, 
corruption  has  place  to  an  extent  approaching 
to  that  to  which  it  has  spread  in  this  country 
of  pretended  purity,  or  in  which  it  is  possible 
that  anything  like  equal  profit  should  be  made 
by  it.  In  other  countries,  not  being  practi- 
cable but  in  the  shape  of  bribery  or  extortion — 
practices  proscribed  by  law,  and  necessarily 
open  to  detection — it  is  but  coMuml:  in  Eng- 
land, being,  in  all  these  other  forms  that  have 
been  mentioned,  either  legalized^  or  seated 
above  the  reach  of  punishment,  it  is,  in  that 
highest  rank,  constant  waduniversai. 

By  means  of  sine-^wres  in  general,  andjif- 
dieial  sine-cure  offices  in  particular,  whatso- 
ever money  is  levied  upon  the  subject  is  so 
much  extracted  from  him  on  false  pretences: 
the  tifranmif  of  extortion,  and  the  tirpitude  of 
awindHnfff  are  combined  in  it.  In  the  case  of 
judicial  sine-cures,  by  the  very  men  bv  whom 
these  enormities  are  punished — ^pumshed  in 
cases  in  which  they  derive  a  profit  from  the  pu- 
nishment, and  none  from  the  practice-^  these 
same  enormities  are  not  only  connived  at,  but 
participated  in,  and  the  profit  pocketed. 

Falsehood — corrupt  and  wilfiil  falsehood 
-^mendacity,  in  a  Word — the  common  instru- 
ment of  all  wrong — was,  in  the  instance  of 
all  those  judicatories  (as  any  man  may  see, 
even  in  Blackstone,)  among  the  notorious 
foundations  or  instruments  of  their  power : 
and,  in  every  one  of  them,  from  the  begin- 
ning of  each  cause  to  the  end,  sometimes  by 
the  lips  or  the  hand,  always  under  the  eges 
of  the  judge,  matter  of  constant  and  univer- 
sal practice.    Not  one  of  them,  in  which  it  is 

—  not  merely  allowed  of,  but  encouraged ; 
and  not  only  encouraged,  but  forced,  inexo- 
rably forced.  Without  so  much  as  an  attempt 
at  argument,  in  the  very  teeth  of  common 
sense,  falsehood,  the  irreconcilable  enemy  of 
justice — falsehood,  under  the  name  oi fiction 

' —  is  passed  off  by  them  upon  the  deluded 
people — passed  off  as  the  true  friend  and  ne- 
cessary instrument  of  justice  1 

In  such  a  state  of  things,  behold  two  pro- 
positions, between  which  the  perplexed  aqd 
deluded  people  are  lef%  to  make  their  choice : 

—  I.  That  &lsehood— wilful,  deliberate,  and 
rapacious  falsehood — is  not  a  vice ;  or  2.  That 
it  is  in  the  power  of  man — of  every  man  who 
has  the  power  of  &  judge — to  wash  away  the 
filth  of  vice,  and  transform  her  into  virtue. 

Hence,  if  mendacity  and  rapacity  be  vices, 
the  very  sink  of  vice  is  the  seat  of  the  titled 
lawyer,  who,  to  his  other  titles,  blushes  not 
to  add  that  oieustos  morum — guardian  of  the 
fublie  morals:  as  if  the  most  noted  among 


procuresses  were  regularly  to  write  hersdf 
over  her  door^.^iMir<fiaii  of  female  ehaatky! 

In  the  character  of  an  instrument  of  cor- 
ruption,  for  the  depravation  of  the  morai  part 
of  man's  frame,  fiUsehood  has  been  seareely 
more  usejul  to  them,  more  actively  employed, 
or  more  deservedly  prized  by  them,  than  in 
that  of  an  instrument  of  deception,  for  the 
debilitation,  perversion,  cor^ksion,  and  deprm^ 
vation  of  the  intellectual  nciilty. 

Fiction,  accordingly,  has  scarcely  been  more^ 
serviceable,  in  the  character  of  an  engine,  lor 
the  accumulation  of  undue  profit  and  illegal 
power,  than  in  the  character  of  a  species  imd 
source  of  nonsense,  by  which  the  eye  of  the 
understanding,  being  blinded  or  bewUdered, 
is  thus  prevented  from  seeing  the  absurdity 
and  wickedness  which  is  at  the  bottom  of  it. 

In  every  one  of  these  paths  of  depravity, 
the  most  depraved  system  that  can  be  fbond 
in  any  other  country  is  led  fiu-  behind.  "Sioestr- 
ing,**  says  one  of  the  characters  in  a  Frendi 
drama,  "  constitutes  the  groundwork  of  Eng- 
lish conversation ;"  Lying,  he  might  have  said 
without  any  such  hyperbola,  lying  and  non- 
sense  compose  the  groundwork  of  Eng;1iih 
judicature.  In  Home-bred  law  in  general — 
in  the  Scotch  edition  of  it  in  particolar— 
fiction  is  a  wart,  which  here  and  there  defonni 
the  &ce  of  justice :  in  English  ]AW,fietiom  ia 
a  syphilis,  which  runs  in  every  vein,  and  ear- 
ries  into  every  part  of  the  system  the  prin- 
ciple of  rottenness. 

Let  us  steer  clear  of  exaggeration.  Intlua, 
as  in  other  parts  of  the  field  of  law,  to  plant 
new  abuses  is  not  even  now  so  easy  as  to  pre- 
serve the  old:  and  as  the  resisting  stre^^h 
of  the  public  mind  increases,  the  difficulty 
cannot  but  increase. 

But  if  the  stock  already  in  existence  be  in 
any  degree  greater  than  what  is  desirable,  and 
especially  if  among  them  there  be  any  of  so 
hardy  a  nature  as,  without  need  of  further 
care,  to  keep  on  growing  of  themselves  no 
very  powerful  plea,  it  is  presumed,  will  by 
this  admission  be  afforded  in  fiivour  of  any 
such  unbounded  confidence  as  must  be  be- 
spoken forjudges,  by  any  person  to  whomlhe 
eheek,  supposed  to  be  applied  to  their  power 
by  that  of  juries,  is  regarded  as  superfluona. 

Keeping  our  minds  fixed  on  junr  trial,  and 
the  extent  to  which  it  is  capable  of  operatiaig^ 
in  the  character  of  a  check  to  the  enomitiea 
above  mentioned,  and  thence  on  the  amount 
of  the  mischief  liable  to  be  produced  by  the 
destroying  or  weakening  of  that  check;  an- 
other observation  which,  in  the  way  of  ad- 
mission, it  may  be  of  use  to  make,  is — that, 
so  far  as  concerns  sinister  profit,  by  hr  the 
greater  part  of  the  work  of  corruption  has 
been  executed  by  means  of  a  set  of  demcet 
(see  the  list  in  Scotch  Reform,  Letter  1.)  to 
the  success  of  which  the  ooncurrenoe  of  ju- 
ries neither  is  nor  ever  has  been  necessary. 
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But  neither  are  instances  by  any  means  want* 
ing,  in  which,  whatever  be  the  purpose — 
profit,  ease,  vengeance,  or  whatever  other 
sioister  advantage  may  be  the  object  of  the 
day — complete  success,  even  with  the  aid  of 
the  whole  host  of  those  devices,  may,  in  one 
way  or  other,  depend  on  the  obseqtUoutMeu, 
so  effectually  secured,  as  aboTe,  on  the  part 
of  juiie».  (Scotch  Reform,  Letter  IV.) 

Upon  the  whole,  under  the  fee-gathering 
system,  as  above  glanced  at,  of  whidi  system 
packed  jwries  and  eham  jury-trial  have  come 
to  make  a  part,  the  result  is — that,  unless 
in  an  English  judge  the  nature  of  man  be 
totally  opposite  to  whait  it  is  in  every  other 
human  being«  unless  this  be  assumed,  every- 
thing at  all  times,  rather  than  nothing  at  any 
time,  ought  in  common  prudence  to  be  appre- 
hended at  the  hands  of  an  English  judge. 

§  4.  Exitting  Popularity  no  nffident  Ground 
for  Confidence. 

"  But  amidst,  and  in  spite  of,  all  this  temp- 
tation, the  purity  of  English  judicature,  is  it 
not  in  fact  ao  exquisite,  and  so  universally 
recognised,  as  to  have  become  in  a  manner 
proverbial  ?  And  in  this  experience  is  there 
not  that  which  suffices  for  the  confutation  of 
all  that  theory?" 

UniverMltyf  Not  much  short  of  it — IVo- 
verbialt  There  or  thereabouts.  But  note 
well  the  causes :  — 

1.  Impurity,  to  appearance  washed  away 
by  legalization. 

2.  Impurity,  covered  over  by  perpetually 
renewed  coatings  of  interested  praise. 

3.  By  ihtimidationf  impurity  protected 
against  disclosure. 

These  causes  understood,  the  popularity 
will  be  seen  to  be  the  result — and,  as  such, 
an  indication  —  not  of  purity,  but  of  depra- 
vity. 

Thus  much  for  hints :  .^follow  a  few  elu- 
cidations. 

1.  Impurity,  to  appearance  washed  away 
by  legalization. 

Be  the  systcM  what  it  may,  and  let  impurity 
have  risen  under  it  to  ever  so  high  a  pitch, 
yet  if  the  system  be  but  of  old  standing,  the 
sanction  lent  to  it  by  antiquity  is  sufficient  to 
prevent  the  impurity  from  fttstening  any  the 
slightest  stain  upon  the  reputation  of  the  sys- 
tem :  as  also,  so  the  system  be  but  legalized. 
Upon  the  reputation  of  the  judges,  be  they 
who  they  may,  who  act  under  it. 

In  the  way  of  sale,  or  in  any  other  way, 
suppose  the  judge  to  derive  an  advantage  from 
an  office,  the  profits  being  composed  of  fees, 
the  aggregate  amount  of  which  it  depends 
upon  hmiself  to  increase,  or  preserve  from  di- 
ininution :  for  example,  by  increasing  or  pre- 
serving from  diminution  the  number  of  the 
occasions  on  which  they  shall  be  received.  If 
among  the  acts  by  whidi  an  advantage  of  this 


nature  is  capable  of  being  reaped,  there  be 
any  one  which,  being  prohibited  by  law,  and 
made  punishable,  is,  upon  occasion,  actually 
punished, — ^then  it  is,  that  in  case  of  his  being 
known  or  suspected  to  have  done  any  such 
act,  his  reputation  will  be  more  or  less  af- 
fected. But  let  that  same  act  be  allowed  by 
law,  and  legalized,  his  reputation  remains 
untouched. 

Now  there  are  two  sorts  of  law,  by  either 
of  which,  or  by  a  mixture  of  both,  a  judi- 
cial practice  may  be  legalized :  one  is  com' 
mon,  alias  umoritten  law ;  and  this  is  the  sort 
of  law  which  rin  so  far  as  a  rule  of  action 
which  has  no  oeterminate  set  of  words  be- 
longing to  it  can  be  said  to  be  made)  has  for 
its  midcers  the  judges  themselves;  since  it  is 
by  their  own  practice  that  it  is  made.  The 
other  is  statute  law  i  and  in  the  making  of 
this,  through  the  means  of  their  partners  in 
trade  in  both  houses,  they  have  at  all  timet 
possessed  and  exercised  a  most  baneful,  and, 
if  not  altogether  irresistible,  scarce  ever  re- 
sisted influence.* 


their  own  practice  solely,  and  thence  bv  their 
own  sole  and  sufficient  authority,  take  toe  case 
of  sluim  tprits  of  error. 

By  sale  of  delay,  in  pieces  of  about  a  year*s 
length,  to  swindlers  and  others,  defendants  with 
other  men's  money  in  their  pockets,  on  pretence 
of  errors,  known  alike  to  the  purchaser  and  the 
vender  to  have  no  existence — the  judges  lending, 
every  one  of  them,  his  sanction  to  the  imposture, 
annual  profit,  anno  1797,  as  per  27th  Finance 
Report,  anno  1796 :  — 

To  the  Chief  Justice  of  the 
King's  Bench, £1420  19    0 

To  the  Chief  Justice  of  Che 
Common  Pleas, 733    3  11 

Aggregate  minimum  amount  of  corrupt  i 


fit,  derived  in  16  years  ending  1807,  by  the  whole 
Jtrm  (Judge  ana  Ca)  from  that  source  alone, 
(according  to  a  computation  made  from  a  book  of 
practice,  vis.  Palmer* s  Tables  of  Costs,  6th  edit. 
London,  1790,  applied  to  ^'  An  Account  of  the 
number  of  Writs  or  Error  made  out  by  the  Cursi* 
tors  of  the  Court  of  Chancery  from  the  year  1793,** 
presented  to  the  House  of  Commons  in  pursuance 
of  an  order,  dated  June  14th,  1808,)— aggrmte 
amount  for  the  16  years, ....  £442,045  10    2 

Annual  amount  on  an  average 
(bathig  fractions) 29,469    0    0 

Number  o^ families  (phdntiifs*  fiuniUes,  not 
to  reckon  defendants)  thus  tormented,  for  the 
space  <^  a  year  each,  ui  these  same  16  years, 
9,220. 

Whereof  to  (would  it  be  too  much  to  say, /or£} 
the  comfort  of  Lord  Kenyon,  about  .    •    6,373 

Da  to  Da  of  Lord  EUenborough,  about  3,863 

9,226 
Here  we  see  on^  specimen  of  the  corruption, 
which  now  for  these  eleven  years  last  past  (rec« 
koninjg  from  the  publication  of  the  above-men- 
tkmecT Finance  Reports] —for  these  eleven  years 
last  past  (not  to  go  any  further  back)— has  conti- 
nued on  foot,  wiUi  the  full  knowledge  and  conni- 
vance,  if  not  of  all  the  members,  at  any  rate  of 
aU  the  lawyer^menibers,  of  both  Houses. 
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ON  THE  ART  OF  PACKING  SPECIAL  JURIES.  [Part  L 


Of  the  effect  of  the  unister  interest  under 
which  the  judicial  gyttem.  c£  this  country,  or 

The  elementary  daia^  ftom  which  the  above 
calculation  has  been  made,  are  as  follows : — 

1.  Costs  of  a  writ  of  error  from  Common 
Pleas  to  Kinff't  Bench^  exclusive  of  those  which 
take  nlaoe  where  the  writ  of  error  is  not  a  sham 
one.  i  e.  when  it  is  argued — ^which  it  scarce  ever 
is — perhaps  not  once  in  the  16  years,  £55 : 0 : 5. 

2.  This,  multiplied  by  2,650,  being  the  num- 
ber of  da  writs  in  the  15  years, 
gives £145,805    4    2 

8.  Costs  of  a  da  from  King*s 
Bench  or  Exchequer  to  Exche- 
quer Chamber,  £43 :  18 :& 

4.  This,  multiplied  by  5953, 
bein^i^  the  number  of  da  (ex- 
clusive of  46  arpued^  those 
argued  making  not  so  much 

as  1  in  130)  gives 259,997    5    6 

5.  Costs  of  da  from  King^s 
Bench  or  Gxcheauer  Chamter 
to  the  House  of  Lords  (deduc- 
tion made  of  expenses  attend- 
ing argument)  £58 : 3 : 6. 

6.  This,  multiplied  by  623, 

the  number  of  da  gives 36,248    0    6 


TotaL    .    £442,045  10    2 

In  some  instances*  by  the  variable  nature  of 
the  expenses,  in  otners  by  the  obscurity  tliat 
overhangs  such  accounts  of  them  as  Iiave  tran- 
spired, errors  in  the  above  figures  cannot  but 
have  here  and  there  been  produced.  But  the  ut- 
most possible  amount  of  them  is  not  considerable 
enough  to  warrant  the  expenditure  of  the  quan- 
titv  of  letter-press  that  would  be  necessaiy  for  the 
inoication  of  these  dark  spots.  For  the  same  rea- 
son, the  indication  of  a  large  mass  of  articles  by 
which  the  totals  of  profit  are  increased,  i;isr«  as 
well  of  profit  to  the  use  of  the  jirm  of  Judge  and 
Ca  at  largeas  of  Da  to  the  use  of  the  managing 
wutners  m  particular,  is  omitted.  (Of  this 
branch  of  the  trade  of  Judge  and  Ca  a  particu- 
lar account,  extracted  from  the  Finance  Report 
above  mentioned,  together  with  other  documents 
furnished  by  i^e  House  of  Lords,  and  illustrated 
bv  elucidations^  has  been  digested  into  the  form 
or  a  Tdble,  which,  under  the  name  of  Ekoi.i8H 
AJTD  Scotch  Appeal  Table  for  1795,  1796, 
and  1797,  may  be  had  of  the  publishers  of  this 
work.) 

11.  Tor  an  example  of  corruption  legalised 
under  the  influence  of  lawyers  Jaj  statiUe  law, 
take  the  case  of  the  statuU  5  and  6  Edw.  VI. 
c.  16,  *'  against  buying  and  selling  of -offices,^ 

Object,  as  declared  m  the  preamble^  ^*  avoid- 
ing of  corruptions . .  . .  in  the  officer. . . ,  in  those 
places. . . .  wherein. . . .  is  requisite. . . .  the  true 
administration  of  justice,  or  services  of  trust** 

Then  comes  a  wordy  section,  prohibiting  ^'  t?ie 
sale**  and  so^forth,  ^  of  any  office ....  which 
shall  in  any  wise ....  concern  the  administration 
or  execution  of  justice.** 

lisstly  comes  a  section  which  the  Chief  Justice 
of  the  King's  Bench  and  Common  Pleas  (not  to 
smak  of  the  then  <<  Justices  of  Assize**)  bad  the 
rarontery  and  good  fortune  to  get  inserted,  ex- 
empting them,  (with  their  successors)  and  them 
alone^  from  the  operation  of  the  statute. 

Not  that,  had  it  even  been  purged  of  this  ex. 
emption,  it  was  in  thc«nature  of  this  statute,  to 
have  conuibuted  any  thing  to  the  object  thus 


call  it  the  system  of  procedure,  has  bees 
throughout  its  whole  texture,  and  all  along 


pof< 
have 


ifessed  by  it :  half  a  dooen  different  rhannris 
lave  above  been  indicated,  through  any  one  of 
which,  advantage  may  be  extracted  by  a  judge 
from  the  inerease,  disadvantage  fsaaHtmidi  by  him 
from  the  decrease,  of  the  mass  of  emolument  at- 
tached to  an  office,  which  he  has  at  his  di^osaL 

Shut  up  anv  one  or  more,  leaving  any  one  or 
more  open,  wnat  is  the  consequence?  Whatever 
parcel  of  the  matter  of  corruption  would  have 
flowed  into  his  pocket  and  his  bosom,  through 
the  channels  thus  shut  up,  flows  in  through  those 
that  remain  open :  aggregate  mass  of  corruption 
just  the  same  afler  the  law  as  before. 

But  besides  being  useless,  the  effisct  it  would 
have  had,  had  it  had  any,  would  have  been  worse 
than  none.  Affording  the  appearance  of  secority, 
it  would  have  increased  confidence,  diminished 
suspicion  and  vigilance:  but,  the  security  being 
false,  and  the  confidence  ill-grounded,  increased 
security  to  corruption  would  have  been  the  effect 
of  the  diminished  vigilance. 

The  only  means,  but  that  a  most  effectual  one, 
bv  which  the  matter  of  corruption,  in  the  shape 
or  pecuniary  profit,  can,  from  the  source  here  m 
question,  be  prevented  bom  flowing  into  the  poc- 
ket and  bosom  of  the  judge,  has  been  alresdy 
indicated,  {Scotch  Reform,  Let  I.)  viz.  con- 
version of  the  zMxria5fe  massof  emolument  into  a 
fixed  one:  «.  e.  of  income  composed  oifeee,  into 
income  in  the  shape  of  salary.  Connivance  at 
non-feasance  or  misfeasance — at  neglect  or  nul- 
practice^  whether  the  result  of  improbity  or  inca- 
pacity, IS  the  only  mode  in  which,  in  that  case» 
it  could  be  either  in  the  inclination,  or  in  the 
power,  of  the  judge  to  participate  by  connivance 
m  the  misconduct  of  an  unfit  subordinate. 

Not  that,  by  any  such  purely  prospective  diange, 
the  existing  depravity  of  the  system  would  be 
wsshed  away,  or  so  much  as  reduced : — it  would 
be  only  prevented  from  receiving  increase. 

IIL  ror  an  example  of  corruption  Iq^alixcd 
by  a  conjunct  operation,  viz.  partly  by  law  of  the 
judges'  own  making,  partly  by  statute  law,  made 
under  their  influence,  as  above,  a  case  already 
brought  to  view  may  serve. 

Under  the  special  jury  system..— 

1.  To  a  non^xnter,  thouc^  a  man  of  opnlencr, 
distinguished  by  the  title  of  esquire,  ana  aoooid* 
ing  to  the  assumed  principle,  extra  paid,  in  eon- 
sideration  of  his  extra  opulence — to  every  such 
non-lawyer^  for  serving  in  the  chancier  of  xpeaaf 
jitryman,  m  a  state  in  confinement  for  an  inde* 
finite  length  of  time,  amounting  to  any  number 
of  hours— 5, 10,  15,  or  20— as  it  might  hi^ipeii, 
a  sum  which,  aifler  having  under  their  manage- 
ment been  subjected  to  such  a  degree  of  inegmsi 
excess  as  had  become  scandalous,  was  at  leogdi 
by  the  legisUture  limited  to  £1 :  Is. 

2.  To  one  sort  of  lawyer,  an  attorney — in  his 
situation  of  under  sl^eriff  of  Middlesex,  a  con- 
stant dependentof  theirs— to  this  sort  of  lawyer, 
by  their  own  uncontrolled  fixation,  for  doing 
nothing,  dC2 :2s. 

3.  To  another  dependent  of  theirs,  dieir  Master 
Packer,  for  doing,  in  point  of  labour,  next  lo 
nothing— in  point  of  effect,  much  worse  than 
nothing,  £2 :  2s.. 

Total  oi  factitious  expense  and  da  lawyet^s 
profit,  per  cause,  from  that  single  source,  vis. 
substitution  of  special  to  common  jury  trial,  as 
above.of  factitious  expense  having  £ar  ila 
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manufiu^tured,  the  samples  given  in  the  note 
are  but  as  so  many  handfuls  of  tares  (let  us 
not  say  wheat,)  taken  at  random  out  of  the 
contents  of  the  whole  granary.  In  a  paren- 
thesis as  it  were,  as  here,  more  will  surely 
not  be  expected. 

Such  is  the  mode,  and  such  the  hands,  in 
and  by  which,  upon  a  careful  computation, 
the  mass  oi  factitious  expense  and  delay  (not 
to  speak  of  vexation,)  with  which  the  ap- 
proaches to  justice  are  clogged,  have,  accor- 
ding to  drcuoostances,  been  increased  to  some 
scores,  and  even  to  some  hundreds  of  times 
what  would  otherwise  have  been  its  amount, 
and  the  great  mass  of  the  people — from  nine- 
tenths  to  nineteen-twentieths  or  more  —  fixed 
— with  only  here  and  there  an  exception 
produced  by  inconsistency  —  fixed  in  a  state 
of  perpetual  outlawry :  exposed  without  re- 
dress to  injury,  in  every  shape  in  which  it 
is  not  deemed  criminal,  besides  a  multitude 
in  which  it  is. 

But  this  S3^tem  of  general  proscription, 
this  system  of  general  outlawry,  being  the 
worh  of  law,  is  according  to  law :  the  creators 
and  preservers  of  it,  being  all  men  of  law, 
are  **  all  honourable  men :"  and  in  the  words 
of  Bladcstone,  "  every  thing  is  as  it  should  he.** 

2.  Impurity,  covered  over  by  perpetually 
renewed  coatings  of  praise. 

Partly  by  the  imbecility,  partly  by  the 
interested  artifice  of  the  makers,  the  rule 
of  action,  unwritten  and  written  law  together, 
having  been  worked  up  into  a  chaos,  of  which 
it  is  impossible  for  the  people  to  form  to  them- 
selves  any  tolerable  conception:  hence  such 
conception  as  they  have  of  it,  is  grounded, 
exclusively,  upon  the  reports  made  of  it  by 
the  manufacturers  themselves.  But  the  worse 
they  have  nuide  it,  the  greater  their  appre- 
hension, lest  its  depravity  should  be  disco- 
vered .  The  less  deserving  it  is  of  praise, 
the  greater  the  need  it  has  of  praise:  the 


effect  sale  of  justice  to  those  that  pay  the  price, 
denial  of  justice  to  all  such  as  cannot  pay  it  as 

above £7    8    8 

Add  feestothe  special  jurymen,  who 
being  at  length  rendered  permanent, 
and  placed  under  the  dependence  of 
the  judge,  are  thereby  become  a  sort 
ofoffididkwyers 13  13    0 


Total  fnittimutn  of  extra  expense 
of  a  special  jury £20    0    8 

In  a  table  of  actual  costs  given  by  Palmer,  pp. 
12  and  13,  instead  of  the  £7:8:8,  I  find  for 
hwyer's  profit  £13  : 3  :  11.  in  this  total  is  in- 
deed included  a  charge  of  £2  r^s.  as  paid  to  the 
sherifiTor  summoning  the  snecial  jury :  and  these 
hong  24  in  number,  and  tndr  abodes,  for  any- 
thing that  appears,  scattered  over  the  country, 
this  part  of  the  expense  cannot  assuredly  be  set 
down  as  profit,  unless  it  be  so  much  over  and 
above  irhat  the  aheriff,  i  f.  the  under  sheriff, 
vould  have  received,  had  the  jury  beat  a  com- 
mon aoe. 


more  flagrant  its  defects,  the  greater  the  de- 
mand for  the  only  sort  of  covering  of  which 
they  are  susceptible.  (Scotch  Reform^  Let- 
ter IV.) 

1.  In  regard  to  the  system,  the  more  afflic- 
tive it  is  to  the  people  in  the  character  of 
suitors^  the  more  profitable  it  is  to  the  man 
of  law:  and  the  greater  the  profit  he  derives 
nrom  it,  the  greater  the  quantity  of  praise 
which  it  is  his  interest  to  bestow  upon  it, 
and  which  accordingly  he  ever  has  bestowed, 
and  ever  \vill  bestow,  upon  it. 

2.  So  in  regard  to  the  persons,  by  whom, 
for  the  time  being,  it  is  administered :  the 
persons  themselves  being  linked  together  by 
the  tie  of  one  common  interest,  and  all  who 
eiliier  dare  to  publish  any  account  of  their 
proceedings,  or  are  qualified  to  publish  any  to- 
lerably correct  one,  being  candidates  for  their 
fiivour,  the  consequence  is  —  that,  with  the 
rare  and  casual  exceptions  produced  by  party 
jealousies,  the  same  picture  of  scarcely  diver- 
sified excellence  has  served  for  all  of  them  at 
all  times.  The  portrait  is  the  same :  and  all 
that  remains  for  this  and  that  new  limner  if 
to  write  under  it  this  and  that  new  name. 

In  this  happy  state  of  things,  the  system, 
and  those  by  whom  it  is  administered,  afiford 
reciprocal  demonstrations  of  each  others* 
excellence :  the  excellence  of  the  system  is 
proved  by  the  excellence  of  those  by  whom  it 
is  administered :  and  the  excellence  of  those 
by  whom  the  system  is  administered  is  proved 
by  the  excellence  of  the  system  by  which  they 
were  formed  and  under  which  they  act. 

Up  to  the  instant  which  sees  him  mounted 
on  the  pinnacle  of  the  bench,  the  man  of  law 
is  recognised  by  every  body,  as  being  of  the 
number  of  those  to  whom  right  and  wrong^ 
truth  and  falsehood,  would  be  matter  of  com- 
plete ind^erence,  were  it  not  for  the  pre- 
dilection naturally  entertained  for  the  best 
customer:  and  in  whom  the  minister  of  the 
day,  through  whose  hands  in  his  way  to  that 
pinnacle  he  must  first  have  passed,  has  found 
an  instrument  no  less  ready,  for  the  wages  of 
corruption,  to  do  the  work  of  corruption  upon 
the  largest  scale,  than  the  individual  wrong- 
doer has  found  him  to  do  the  work  of  iniquity 
upon  any  smaller  scale.  Yes,  and  although 
his  interest  remains  at  least  as  opposite  as 
ever  to  the  interests  of  the  community,  in 
respect  to  the  ends  of  justice,  no  sooner  have 
the  form  and  substance  of  his  robes  undergone 
the  customary  tran^guration,  than  the  hearty 
which  they  so  well  cover,  is  universally  under- 
stood to  have  undergone  the  correspondent 
change.  The  corruption  has  put  on  tncor- 
ruption:  and  the  wih,  the  training  of  which 
towards  the  paths  of  iniquity,  had  till  then 
been  so  generally  recognised,  is  now  secured 
against  til  danger  of  taking  a  wrong  direction^ 
being  itself  become  the  standard  of  recti- 
tude. 
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3.  By  tMtimuUUum^  the  impurity  protected 
against  disclosure. 

While,  under  the  spur  of  every  excitement 
which  antrioe  or  ambition  can  apply — (every 
thing  that  is  said  of  the  kw  and  its  admi- 
nistrators, being  a  sort  of  prize-esMy  on  their 
perfections)  —  while,  by  the  force  of  this 
stimulug,  whatsoever  features  of  excellence 
it  possesses  are  raked  together,  and  held  up 
to  view,  decorated  with  every  embellishment 
that  interested  eloquence  can  bestow  —  its 
defects,  were  they  still  more  flagrant  than 
they  are,  would  be,  as  they  ever  have  been, 
kept  covered  up  and  protected  against  disclo- 
sure, by  every  force  that  either  authority  or 
power  —  influence  of  under$tanding  over  «n- 
derttanding,  or  influence  of  will  over  wiB — 
can  bring  to  bear  upon  the  subject. 

Point  out  a  defect  in  the  gystem,  all  eart 
are  ttopped  against  everything  you  can  s^, 

—  all  eyes  sAtif  apinst  everything  you  can 
write :  or  if  haply  indignation  breaks  the  bridle 
set  upon  the  tongue  and  the  pen  hj  prudence, 
hatred  and  contempt  in  all  their  forms  — 
sincere  hatred,  accompanied  with  simulated 
contempt — are  poured  upon  your  head.  Ja- 
fcofrta,  isveller,  enemy  of  social  order  —  the- 
orist, speculatist,  visionary  —  compose  the 
arguments  you  have  to  encounter — together 
with  whatsoever  other  appropriate  epithets 
and  phrases,  substitutes  to  truth  and  reason, 
are  furnished  by  the  courtier*^  and  lawyer*M 
grtidus. 

Touch  upon  those  who  act  under  the  tiystem 
«—  under  it — or,  if  so  it  please  them,  over  it 

—  point  out  any  defect  in  their  conduct  in 
respect  of  it,  millstones  still  better  adapted 
to  the  purpose  of  crushing,  than  either  hatred 
or  contempt  —  ruin  in  the  shape  of  prosecu- 
tion—  and,  if  that  be  not  enough,  in  the 
shape  of  imprisonment  —  millstones  ready  to 
be  let  fall  every  moment,  at  the  nod  of  caprice 
or  vengeance  — hang  aloft  over  your  head. 

Victims  of  the  system,  or  sympathizing 
with  those  that  are,  whatsoever  complaints 
men  have  ventured  to  give  vent  to  on  this 
ground,  terror  and  prejudice  have  combined 
to  point  to  the  wrong  mark.  The  system  is 
fiiultless ;  the  creators  and  upholders  of  it  are 
faultless :  but,  in  the  shape  of  wicked  attor- 
neySf  evil  spirits  creep  in  now  and  then,  and 
convert  into  poison  the  salutary  remedies  it 
affords. 

No  representation  was  ever  more  opposite 
to  the  truth.  The  quantity  of  mischief  pro- 
duced by  anything  which,  under  the  name 
of  irregular  practice,  is  either  punishable  or 
censurable,  is  as  nothing  in  comparison  of 
that  which  is  produced  by  regular  practice 
' —  by  that  which  has  been  legalized  and  or- 
ganized for  the  purpose :  and  even  the  loop- 
boles,  at  which  the  irregularities  have  crept 
in,  are  amongst  the  works  which  the  regu- 
larity of  regular  practice  has  had  for  its  objects 


and  its  uses.  If  judgments  m  f^pt,  it  is 
because,  by  the  pre-established  mecbamoi 
(Scotch  Reform,  Letter  I.  Dertees  5and8,) 
they  were  framed  as  Ihey  are,  to  fit  them  br 
being  snapt.  Now  and  then,  in  great  cere- 
mony, in  the  character  of  seape-goat,  or,  to 
speak  in  modern  language,  in  the  cbander 
of  tinman,  in  expiation  of  the  sins  of  tbe 
whole  tribe,  a  miserable  attorney,  the  dnld 
of  the  system,  is  sacrificed  on  the  altar  of 
offended  justice :  but  the  chief  profiter  by  all 
those  sins,  is  the  ehttf  priest,  who^  with  in- 
dignation on  his  brow,  and  laughter  in  Us 
heart,  offers  up  the  sacrifice. 

By  the  inferior  branch  of  the  profesnon-. 
by  the  attorney  branch  —  the  system  has  all 
along  beeii  taken  such  as  it  has  been  SoqbA: 
it  is  by  the  two  superior  branches — compowd 
of  judges  and  advocates  —  advocates  in  the 
senate,  judges  occasionally  in  the  senate,  em- 
stantly  on  the  bench  —  that  it  has  been  made 
such  as  we  see,  or  rather  as  wefeel  it. 

Of  the  three  branches,  the  inferior,  as  it  if 
the  most  populous,  so  is  it  in  its  nature  tke 
least  impure.  To  an  attorney— > those  ope- 
radons  and  instruments  excepted,  in  whi^ 
the  part  he  takes  is  compulsory  and  va^ 
voidable,  having  been  imposed  upon  him  bf 
judges  —  to  an  attorney,  as  sudi,  the  ha- 
guage  of  insincerity  is  never  necessary.  Oa 
the  part  of  the  advocate,  the  necessity  sad 
consequently  the  practice,  is  constaiit:  the 
only  choice  there  is  for  him,  is  between  the 
more  and  the  less. 

Such  is  the  mind  of  the  advocate :  and  the 
mind  of  the  advocate  u  the  stuffs  of  which  the 
mind  of  ihe  judge  is  made. 

Filling  the  bench  fixm  no  otlier  fimd  thaa 
the  bar,  is  it  not  exactly  such  a  mode  as  if 
boarding-  school-  mistresses  and  govemesMi 
were  never  to  be  chosen  but  fi*om  brathds? 

Yet,  by  giving  to  the  matter  and  hnguageof 
the  law,  a  texture  nauseous  to  every  Ubenl 
mind,  and  impenetrable  to  every  mind  not 
sharpened  by  hunger,  an  exclusive  admissioa 
to  the  bench  has  been  secured,  in  favour  of  s 
profession  which,  if  either  love  of  justice  or 
of  truth  had  been  considered  as  necesavy 
qualifications,  would  for  ever  have  stood  exp 
duded. 

Obvious  as  they.are,  against  all  these  ea^ 
siderations  the  non-lawyer  has  learnt  to  that 
his  eves.  At  an  early  age,  the  picture  of  the 
law  drawn  by  Blackstone  had  been  put  iata 
his  hands :  a  picture  in  which  all  defbnaitae 
and  turpitudes  are  plaistered  over  with  the 
most  brilliant  colours.  To  pry  into  the  an- 
ginal would  require  hard  labour :  to  i^aaee 
over  the  picture  requires  but  a  glance.  Set 
before  him  the  original,  he  turns  aside  fran 
it:  to  an  insight  into  the  original,  he  prefen 
a  dream  over  the  picture. 

Thus  it  is  that,  when  rightly  eonsidered, 
the  popularity  of  the  system — pMaaJmrical  • 
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«t  fint  fflght  the  propotition  cannot  but  ap- 
pear—  the  poptdttHtjf  of  the  system,  so  nr 
from  being  a  condiisiTe  proof  of  its  excel- 
lience,  affi)rds  a  proof,  inasmnch  as  it  is  among 
the  remits,  of  its  depravity :  the  depravity 
being  the  cause,  of  which,  through  the  in- 
tervention of  the  intermediate  causes  that 
bve  been  brought  to  view,  the  popularitjf 
has  \»een  the  effect :  — 

1.  Depravity,  viz.  in  respect  oi  factitiome 
delap9  vexation,  and  expense ;  2.  PrcfitaUe^ 
ness  to  lawyers,  in  respect  to  their  profit  upon 
the  expense;  3.  Popularity  among  lawyers: 
4.  Praises  hy  lawyers  ;  5.  Popuhaity  among 
the  people  at  hi^,  but  more  particularly 
among  the  ruling  classes,  connected  in  so  many 
points  of  sinister  interest  with  the  lawyers, 
— in  three  out  of  the  above  five  we  see  the 
nUermediate  links,  by  which  a  cause  and  ef- 
fect, to  a  first  view  so  wide  of  each  other, 
have  been  brought  into  connexion. 

Important  as  these  topics  are — vix.  the 
yo<Kbess  of  the  system,  and  the  virtue  of  those 
who  act  under  or  by  virtue  of  it,  to  the  pre- 
sent purpose  they  belong  in  no  other  point 
of  view  than  this :  — of  the  packing  system 
—  being  a  system  which,  it  has  already  been 
seen,  is  established,  and,  as  it  will  soon  be 
seen,  has  been  avowed,  the  efiect  —  (quoth 
the  argument  aootiue  it — say,  in  lawyer's 
jargon,  the  deelaratUm)  —  is  to  destroy  this 
part  of  the  constitution,  by  destroying  the 
dieck  which  the  power  of  the  jury  was  in- 
tended to  keep  applied  to  the  power  of  the 
judge :  —  nay ;  but  so  transcendently  pure, 
(quoth  the  argument  in  favour  of  the  pack- 
age—  say  the  plea)  so  transcendently  pure, 
under  and  by  virtue  of  the  system,  is  the  vir- 
tue of  the  judge,  that  no  such  check  is  or 
erer  can  be  necessary.  Such  being  the  plea, 
it  became  necessary  to  traverse  it :  and  if 
the  plea  itself  be  no  departure,  so  neither  is 
the  traverse. 


CHAPTER  VIL 

CHIEF  PUBPOSB,  C&USHINO  THE   LIBERTY  OF 
THE  F&B88. 

§  1.  Liberty  of  the  Press-^  has  it  any  and 
what  Existence  t 

Ws  come  now  to  the  grand  and  paramount 
use  of  the  paching  system — the  crushing  the 
liberty  of  the  press — destroying  whatever 
remains  of  it  undestroyed. 

To  prevent  indistinct  or  erroneous  concep- 
tion, a  few  words  of  explanation  may  here, 
once  for  all,  be  of  use. 

King  de  jure  and  king  de  facto,  is  a  dis- 
tinction fiuniliar  to  every  eye,  that  has  ever 
glanced  over  Engli^  history.  The  same  dis- 
tinction must  be  applied  to  the  liberty  of  the 
proMs,  by  whosoever  would  be  saved  from 
fidHng  into  error  and  heterodoxy  on  this  sca- 

VOL.V. 


brotts  ground :  Liberty  of  the  press  by  law  f 
No.  That  sort  of  liberty  excepted,  which 
consists  in  the  non-existence  of  a  safety-shopr 
in  the  shape  of  a  licenser's  qffice,  no  such 
thing  either  has,  or  ever  has  had,  any  exist- 
ence. So,  embodied  in  the  person  of  Lord 
Mansfield,  the  soul  of  the  custos  morum  cer- 
tified to  some  of  us  in  1770.*  So,  embodied 
in  the  person  of  Lord  Ellenborough,  the  same 
guardian  spirit  of  good  order  co^lrmed  to  us 
inl604.t 

Liberty  of  the  press  de  facto  f  Yes :  viz. 
that  whidi,  being  contrary  to  law,  proscribed 
by  law,  has  all  along  maintained  a  sort  of 
rickety,  and  still  maintains  a  momentary 
half-existence,  in  the  teeth  of  consistency  as 
well  as  taw,  by  means  of  breach  of  the  law 
in  low  situations,  and  non-exeeutiom  of  the 
law  in  high  ones. 

Hence  it  was,  that  in  the  place  of  any  siich 
words  as  destruction  or  destroying  —  which 
otherwise  would  hare  been  so  much  more  ob- 
vious — •  it  was  necessary  to  look  out  for  some 
other  of  a  less  determinate  import,  such  as 
crushing,  as  above.  For  of  any  such  word  aa 
destroying,  the  effect  would  have  been  to 
bring  in  with  it,  and  keep  attached  to  it,  the 
idea  of  existence :  than  which,  as  above,  a 
more  dangerous  heresy  could  not,  by  any 
Englishman,  Protestant  or  Catholic,  be  en- 
tertained. 

But,  forasmuch  as,  in  neglected  bodies, 
vermin  of  all  sorts  will  be  apt  to  crawl  into 
existence,  hence  comes  the  necessity  which 
persons  in  "  high  situations  "  are  under,  of 
keeping  in  their  hands  the  means  of  crushing 
— as  often  as  in  any  such  shape  and  stature 
as  to  render  itself  troublesome,  it  happens  to 
it  to  show  itself — the  liberty — but,  forget 
not  for  a  moment,  the  de  facto  liberty — of 
the  press. 

In  the  first  place,  while  pen  and  ink  re- 
main still  at  command,  I  shall  endeavour  to 
bring  to  view  a  sketch — an  extremely  slight 
and  temporary  one — (for  that  is  all  Uiat  can 
here  be  given) — a  sketch,  or  rather  as  before 
a  sample  —  of  the  interest  which  not  only 
Judge  and  Co.  as  above,  but  moreover  the 
high  connexions  of  the  firm,  have,  in  keeping 
the  liberty  of  the  press  in  the  sort  of  abortive 
embryo  state  in  which  it  has  so  effectually 
been  preserved ;  viz.  by  the  hands  by  which^ 
had  convenience  prescribed,  and  possibility 


•  "  The  liberty  oftfte  press  consists  in  no  more 
than  this — a  liberty  to  print  now  without  a  li* 
cence,  what  formerly  could  be  printed  only  with 
one.'*  Per  Laid  Mansfield^  in  K.  V.  WoodfaU. 
as  quoted  in  a  note  in  the  tnal,  tL  v.  Almon.  2d 
June  1770,  n.  88. 

•f  "  Gentlemen,  the  law  of  England  is  a  law 
of  liberty,  and  consistently  with  this  liberty,  we 
have  not  an  imprimatur:  there  is  no  such  pre» 
liminary  licence  neeesenrj,*'  Lord  Ellenborough 
in  K.  V.  Cobbeu,  aa  reported  in  Cobbett*s  Regis* 
ter  for  June  4, 1804. 
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pennitted,  it  would  have  long  ago  been  no 
less  effectually  destroyed.  I  shall  then,  but 
lather  in  the  way  of  recapitulation  and  r«. 
firenee,  than  in  any  other,  add  the  little  that 
can  be  necessary  to  show  the  assistance  that 
may  always  be  depended  upon  from  the  zeal 
of  the  nuuter  packer's  qffice,  and  the  disci- 
pline of  the  guinea  corps  on  the  occasion  of 
so  necessary  a  service. 

In  the  catalogue  of  abuses,  judges  have 
their  peculiar  articles,  other  high-seated  per- 
sons have  theirs.  But,  towering  above  all 
the  rest,  one  abuse  there  is,  in  the  profit  of 
which  Judge  and  Co.  find  their  partners,  in 
the  very  highest  and  most  impregnable  situa- 
tions :  in  the  one  House,  in  the  other  House, 
in  the  Cabinet,  in  the  Closet:  yea,  even 
among  those  whom  "  the  king  delighteth  most 
to  honour."  I  speak  of  that  congeries  of 
abuses,  the  component  elements  of  which  are 
iauf  sine-cures. 

So  fiir  as  judges  alone  are  concerned,  it 
has  been  slightly  touched  upon  already :  but 
in  consideration  of  the  prodigious  increase  of 
atrength  given  to  l^e  alliance  bipartite  be- 
tween/iufyei  and  wrongdoers,  by  the  acces- 
sion oi  court  favourites,  and  the  triple  alliance 
thus  formed  for  carrying  on  with  irresistible 
force  the  predatory  war  against  the  common 
enemies,  viz.  liberty  and  justice,  a  few  ulte- 
rior elucidations,  respecting  the  nature  and 
cementing  principle  of  the  alliance,  may  have 
their  use. 

§  2.  Improbity  in  Judges,  and  their  high  al' 
lies  —  its  Hostility  to  the  Press, 

Some  years  ago,*  on  the  examination  of  a 
question  of  finance,  I  found  occasion  to  in- 
quire in  what  way,  by  the  taking  out  of  the 
pockets  of  the  people  a  given  sum  of  money, 
the  greatest  possible  quantity  of  mischief 
was  produced.  The  result  was — by  assessing 
it,  in  the  form  of  a  tax,  on  the  several  opera- 
tions and  instruments,  the  performance  and 
exhibition  of  which  were  rendered  necessary 
to  a  man  to  enable  him,  whether  in  the  shape 
of  plaintiff  or  in  that  of  defendant,  to  take 
his  chance  for  justice. 

Affliction  heaped  upon  affliction,  in  ihe  case 
of  him  who  has  wherewithal  to  comply  with 
tiie  exaction  —  denial  of  aU  reliefs  exposure, 
or  rather  subjection,  to  all  imaginable  wrongs, 
in  the  case  of  him  who  has  not  wherewithal 
to  satisfy  the  exaction — such  are  the  shapes, 
in  one  or  other  of  which,  or  both,  the  mis- 
diief  manifests  itself;  and  in  the  latter  case, 
being  the  case  of  virtual  outlawry,  a  vast  ma- 
jority of  the  subjects  of  the  British  empire, 
—say  nine-tenths,  say,  more  likely,  nineteen- 
f  wentieths,  subject  to  limitations  and  excep- 
tions too  particular,  and,  upon  the  whole,  of 


"  Anno  1796,  in  the  pamphlet  entided  ProUst 
cgaintt  Law  Taxes, 


too  little  extent  to  admit  of  notice  in  this 
place,— would  be  found.  (See  Scotch Eef arm. 
Letter  I.  and  elsewhere.) 

The  quantity  of  mone^ ,  taken  fi-om  a  man 
on  this  account,  being,  in  thftmatheaiaticBl 
sense,  given,  t.  e,  determined — what  the 
appellation  employed  on  that  occasion  may 
happen  to  be.>— for  example,  a  (ax  or  a  fee^ 
as  well  as  what  the  pocket  may  happen  to 
be,  in  which  it  finds  its  resting-place  after  it 
has  gone  out  of  his  own  —  whether  that  of 
the  public,  for  example,  or  that  of  n  judge,  or 
,  other  man  of  law— -is  to  him,  and  in  respect 
of  the  quantity  of  suffering,  of  which,  in  ins 
instance,  the  defiilcation  is  productive — a 
matter  of  indifference.  Tet  so  it  happens, 
that  though  the  quantity  of  money  so  raised 
being  git}en,  a  tax  on  law  proceedinga  u  by 
fiir  the  worst  of  all  possible  taxes,  yet,  by 
the  money  raised  on  law  proceedinga  under 
the  name  of  fees,  mischief,  to  an  incomparaUy 
greater  amount  has  been  produced,  than  by 
money  raised  on  the  same  occasion  under  the 
name  of  taxes. 

The  reason  is  altogether  simple.  By  the 
man  of  finance,  at  whose  instance  the  OMUiey 
is  exacted  in  the  name  of  a  tax,  the  oceasioas 
on  which  it  is  exacted  are  not  created,  bat 
taken  as  they  are  found.  But  of  the  man  <f 
law,  especially  in  the  station  of  judge,  by 
whose  power,  and,  in  some  shape  or  other, 
for  whose  benefit,  the  money  is  exacted  in  the 
name  of  a  fee,  it  has  been  in  the  power  to 
create  the  occasions  on  which  it  is  exacted, 
which  accordingly  he  has  done.  And  in  this 
difference,  the  immense  load  of  misery,  so 
regularly  manufiustured  by  judges,  their  con- 
nexions and  dependents,  has  found  ita  canse. 
The  amount  of  this  mischief  has  in  some  sort 
found  its  expression,  in  the  difference  between 
the  amount  of  factitious  delay,  vexatiem,  and 
expense,  hafaatually  created  in  the  /efihiina/ 
mode  of  procedure,  styled  on  this  aceounl 
the  fee-gathering,  as  contradistinguished  fi^m 
that  natural  mode,  which,  without  a  total 
dissolution  of  the  bonds  of  society,  oould  not 
have  been  by  its  overbearing  antagonist  ut- 
terly expelled.  (See  Scotch  Reform,  Letter  L 
throughout.) 

Of  these  fees,  by  the  concourse,  as  usual, 
of  sinister  design  and  accident,  maaaes  of 
emolument,  of  different  bulks,  fiwa  that  of 
a  bare  subsistence,  to  ten,  twenty,  or  even 
thirty  thousand  pounds  a«year  and  upwards, 
exacted  by  so  many  different  persons*  have 
been  composed ;  and  here  comes  the  ooouaa- 
nity  of  sinister  interest,  by  which  the  i^^igea 
of  aU  the  high  judicatories  without  exception 
— and  in  particular  the  Chief  Justice  of  the 
King's  Bench — the  master-manu&ctorer  of 
libel  law — and  in  effect  the  absolute  master  of 
the  press — have  been  linked  together :  linked 
with  each  other,  and  with  some  of  the  nost 
influential  members  of  those  supreme  asaean- 
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blies,  from  wliich  alone  remedy  to  abiue,  in 
this  or  any  other  shape,  can  come. 

Where,  of  the  masses  of  emolument  thus 
formed,  ihe  hnlk  has  heen  to  a  certain  de- 
gree moderate  (being  received  in  all  cases  in 
the  name  of  reward  for  serviee,)  the  reward 
has  heeii  suffered  to  remain  in  the  pocket  of 
him  by  whom  the  service  has  heen  performed. 
Where  it  has  happened  to  the  mass  to 
swell  to  such  a  hulk  as  to  attract  the  notice 
of  irresistible  rapacity  in  a  higher  sphere, 
it  has  been  festened  upon  as  a  prey :  and,  a 
comparative^  tmall  pittance,  though  by  the 
experiment  proved  to  constitute  an  adequate 
coinpeosation  for  the  burthen  of  the  service^ 
being  left  to  the  low-seated  individual  by 
whom  the  service  was  performed,  the  re- 
mainder has  been  seized  by  the  high-seated 
personage,  hy  whom  in  that  shape  no  ser- 
vice whatever  has  been  rendered,  even  in 
pretence;  and  to  whom,  in  many  instances, 
It  has  never  been  necessary,  that  he  should 
have  rendered  to  the  puhlic  any  the  smallest 
service  whatsoever,  in  that  or  any  other 
shape. 

Of  these  enormouR  masses  of  misery-making 
emolument,  outstripping  by  far  in  magnitude, 
if  not  in  mischievousness,  whatever  has  been 
produced  by  the  judicial  system  of  any  other 
the  most  outrageously  misgoverned  country, 
some  have  been  seized  hy  Judges,  and  above 
all  by  the  Chief  Justice  of  the  King's  Bench 
~  oUiers  having  been  left  in  the  hands  of  the 
crown,  have  fidlen  a  prey  to  the  vultures  that 
hover  about  a  court,  ^d  here  we  see  a  na- 
tural bond  of  the  closest  union  between  Court 
and  Bench. 

At  present  (it  may  be  said)  —  whatsoever 
may  have  been  the  case  formerly — at  present 
no  such  sinister  interest  is  created  by  any  of 
these  masses  of  emolument.  For,  at  present 
—  the  maxim  having  been  established,  that 
no  mass  of  emolument  in  possession,  and  ob- 
tained without  breach  of  law,  shall  be  taken 
from  any  man  without  an  equivalent  —  no 
man  has  any  interest  in  the  retention  of  them 
— neither  a  judge  nor  any  one  else. 

To  this  observation  the  colour  of  reason  is 
not  wanting,  but  the  substance  is.  Allow- 
ances which,  under  the  spur  of  reform,  have 
thus  been  given  by  the  legislature  under  the 
name  of  equivalents,  have  scarce  ever  been 
complete. 

Of  the  masses  of  emolument  in  question, 
viz.  those  attached  to  sine-cure  or  overpaid 
judicial  offices,  it  is  the  nature  to  go  on  in- 
creasing, as  population  and  wealth  increase, 
from  year  to  year:  and  this,  even  in  the  way 
of  natural  increase,  and  setting  aside  what- 
wevei  factitious  increase  may  be  contrived  to 
he  given  to  them  by  the  combined  ingenuity 
of  the  partnership.  But  by  any  allowances 
that  should  be  given  in  lien  of  them,  under 
the  name  of  equivalentSf  no  such  increase 


would  he  experienced:  they  would  he  fixed 
sums  in  the  nature  of  pensions. 

Of  those  ever  increasing  masses  of  emo- 
lument, not  only  the  possessors  but  the  ex- 
pectamts,  know  of  course  much  better  than 
to  submit  to  any  commutation,  so  long  as,  by 
any  means  not  punishable,  it  appears  possible 
to  avoid  it. 

Pillaging  the  future  as  well  as  the  pre- 
sent, the  Crovestons  and  Spensers  of  sue* 
oessive  ages — nor  let  the  present  be  for* 
gotten — contrived  to  obtain  in  expectancy 
those  masses  of  ill-odllected  and  ill-bKestowed. 
wealth,  life  after  life.  Passion  and  poHey 
have  here  acted  in  alliance.  Passion  sdxed 
on  the  booty :  policy  rendered  it  the  more 
secure.  The  more  enormous  the  prey,  the 
greater  and  more  burthensome  would  be  the 
compensation  necessary  to  be  given  for  it  un- 
der the  name  of  an  equiwUent,  So  long  as  th« 
burthen  fells  on  men  whose  afflictions  are  pro* 
ductive  of  no  disturbance  to  the  ease  of  the 
man  of  finance,  it  tells  for  nothing.  ^Sea 
Protest  against  Law  Taxes,']  So  long  as  the 
burthen  continues  to  be  imposed  by  a  tax 
which,  though  beyond  comparison  more  mis- 
chievous thui  any  other,  was  not  of  his  im- 
position, the  man  of  finance  had  no  personal 
concern  in  the  matter,  and  how  enormous 
soever  may  be  the  mass  of  misery  produced, 
it  formed  no  object  of  his  care.  But  to  pro- 
vide the  compensation,  if  that  came  to  be 
provided,  was  so  much  hard  labour  to  him : 
while  of  those  he  has  to  deal  with  and  to  e»- 
jole,  the  great  crowd  is  composed  of  such  aa 
care  not  what  mischief  is  produced  by  a  tax, 
or  anything  else  they  are  used  to,  but  cry  out 
of  course  against  everything  of  that  sort,  aa 
of  any  other  sort,  when  it  is  new. 

The  law  moreover  is  a  sort  of  Uach  lottery^ 
a  lottery  of  all  prizes  indeed  without  blanks, 
but  the  prizes  so  many  negative  quantitica; 
instead  of  so  much  profit,  so  much  loss  ;  and 
the  same  confidence  in  fortune  which  secures 
to  a  man's  imagination  the  acquisition  of  prisei 
in  the  state  lottery  so  called,  secures  to  it  the 
avoidance  of  them  in  the  lottery  of  the  law. 

And  thus  it  is  that  by  every  continuaoeer 
given  to  this  species  of  depredation  a  fresh 
obstacle  to  the  abolition  of  it  is  opposed. 

*'  You  call  this  economy,  do  you?  Know 
then,  that,  by  this  economy  of  yours,  the  mass 
of  public  burtiien,  so  fiu-  from  being  dimi- 
nished, will  be  increased,"  cries  the  iron- 
hearted  sophist,  in  whose  balance  the  heaviest 
load  of  misery,  in  which  he  and  his  confede- 
rates expect  not  to  bear  a  share,  weighs  bul 
asa  feaUier. 

Turn  now  to  the  despot  of  the  press,  and 
consider  what  in  this  state  of  things  the  plan 
of  policy  is  which  in  his  situation  a  man  mny 
be  expected  to  pursue.  His  first  object  would 
of  course  be  the  affording  the  most  effectual 
protection  to  abuse  in  thoee  instances  in  whitk 
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the  benefit  of  it  is  in  the  whole,  or  in  part, 
reaped  by  himself  and  his  own  immediate 
connexions. 

But  to  protect  that  same  abuse  with  its 
benefit  against  limitation,  and  even  reduction, 
under  the  name  o^ compensation,  might  require 
support  and  alliance  elsewhere.  To  protect 
with  effect  the  abuses,  the  benefit  of  which 
accrued  immediately  to  himself,  it  would 
therefore  be  necessarv  for  him  to  extend  his 
protection  without  distinction  to  all  esta- 
blished abuses  from  which  any  other  man  so 
situated  as  to  be  capable  of  giving  him  the 
needfiil  support,  derived  ot  could  conceive 
himself  to  derive  in  any  shape  a  benefit :  in  a 
word,  to  act  in  the  diaracter  of  protector^ 
general  of  all  established  abuses. 

The  liberty  of  the  press  being  their  common 
and  irreconcilable  enemy,  the  liberty  of  the 
press  became  the  necessary  object  of  their 
common  and  interminable  war:  existing,  it 
was  to  be  destroyed:  not  existing,  it  was,  so 
long  as  possible,  to  be  prevented  from  coming 
into  existence. 

And  here  we  see  the  kmght*s  service  looked 
to  at  the  hands  of  the  guinea  corps  and  its 
squires. 

Of  the  energy  and  effect,  with  which  this 
conspiracy  among  governors  against  good 
government  has  been  carried  on,  diverse  ex- 
emplifications will  present  themselves  as  we 
advance. 

§  3.  Incapacity  in  Judges,  and  their  high 
allies — its  Hostility  to  the  Press. 

By  this  copartnership  in  the  profits  of  mis- 
rule, the  bond  of  union,  formed  as  above, 
between  judges  and  the  other  leading  mem- 
bers of  government,  is  a  constant  one.  But 
besides  this,  there  is  another  which,  how 
frequently  soever  exemplified,  may,  in  com- 
parison of  the  former,  be  termed<an  occasional 
one:  I  speak  of  that  in  which  incapacity  — 
congenial  and  mutually  sympathizing  incapa- 
city— is  the  cementing  principle. 

Suppose  a  judge — no  matter  in  what  par- 
ticular respect — incapable  of  discharging  the 
duties  of  his  office:  ^scharging  them  HI:  or 
•i—  what  constitutes  the  most  palpaple  of  all 
exemplifications  of  incapacity  —  not  at  alL 
If  on  the  part  of  the  suitors  to  whom  such 
his  incapacity  has  been  a  source  of  injury  — 
or,  on  the  part  of  other  persons,  prompted  by 
sffmpathy  for  their  sufferings,  or  by  the  pure 
love  of  justice,  facts  indicative  of  this  incapa- 
city, or  complaints  grounded  on  those  fiicts, 
were  made  public,  the  consequence  might  be 
—  an  obligation  on  his  part  to  withdraw  from 
the*  situation,  his  continuance  in  which  had 
rendered  him  an  instrument  of  such  extensive 
injury. 

To  any  such  unfit  judge,  a  free  press  would 
naturally  be  an  object  no  less  odious  and  for- 
midable than  a  prison  to  an  ordinary  delin- 


quent, whose  situation  had  not  elevated  him 
above  the  reach  of  justice.* 

But  by  the  same  cause,  incapacity,  hj 
which  a  free  press  is  thus  rendered  an  ob- 
ject of  hatred  and  terror  to  a  functionary 
seated  in  the  situation  of  judge,  it  would  of 
course  be  rendered  an  object  of  the  like  emo- 
tions  to  a  functionary  in  any  other  sitaation: 
to  a  functionary,  to  whose  apprehennon 
any  the  least  danger  were  to  present  itself 

*  One  shape,  and  perhaps  the  only  shi^  in 
which,  in  the  station  oi  judge^  the  existence 
of  incapacity  can  be  seen  standing  out  of  the 
reach  of  doubt,  is  indecision.,  For.  if  habitael^ 
it  may  in  this  shape  stand  expressed  and  demon- 
stiated  iaJUrures.  Thus,  suppose,  in  a  given 
single-seated  situation,  three  judges  occupjins 
that  situation  successively  for  the  same  length  « 
time.  The  first  leaves  no  anear:  the  second 
leaves  an  arrear:  the  third  dears  off  the  anear 
that  had  been  left  by  the  second,  and  himself 
leaves  none.  Suppose  oow^  on  the  part  of  the 
second,  the  degree  of  indedsioH  such,  that  the 
number  of  litigated  cases  decided  upon  by  him 
was  not  a  ienth^  not  an  eighth^  not  a  «irf  A,  or 
suppose  it  were  as  much  as  a  fourth^  or  even  u 
a  third,  of  the  number  despatched  by  his  prede- 
cessor in  the  same  length  of^time.  In  such  a  cne, 
not  only  must  the  unfitness  of  sudh  a  judge  fiv 
the  situation  be  dear  to  everybody  else  to  whom 
thesepropositions  are  known,  but  it  is  inaponible 
that  It  should  be  matter  of  doubt  to  the  inca- 
pable judge  himself.  But  the  judge  being  thus 
necessarily  and  fuUjr  conscious  of  nis  incapacity 
to  discharge  the  duties  of  the  oiBce,  the  result  n 
point  of  mitchievoumest  and  wrongful  proJU  it 
— besides  the  infinite  and  inappreciable  mass  of 
misery  produced  on  the  part  of  suitors — pecu- 
latum  to  the  amount  of  the  undue  profit  extracted 
from  the  office,  die  duties  of  which  were  thus  left 
unperformed. 

Incapadty  in  a  shape  thus  palpable,  swoUen 
to  a  pitch  wnidu  on  tne  part  of  him  who  reads 
of  it,  puts  belier  to  the  stretch,  is  among  the  en- 
demic diseases  of  the  present  time,  ana  not  the 
leaat  bitter  of  the  bitter  fruits  of  libel  law.  Not 
long  ago  one  case  of  this  sort  came  out  inddeo- 
tally  in  the  House  of  Commons:  {See  the  Times 
Newspaper,  4th  Julv  1807,  CobbetCs  Parlia- 
mentary Debates^  Vol  IX.  p.  731,)  and  in  the 
profound  indifference  with  which  the  facts  were 
heard,  thoueh  exhibited  in  numbers  (to  avoid 
ambiguity,  let  us  say  in^figuret)  may  he  seen  aa 
argument,  a  stronger  than  which  can  hardly  be 
looked  for,  by  those  to  whom  a  recurrence  to  fim 
prindples  in  the  constitution  of  that  aascmbly  is 
regarded  as  a  necessary  measure.  One  instance 
happened  thus  to  transpire  in  print,  from  the  only 
place,  from  which  it  is  possible  for  grievances  of 
that  sort  to  to  transpire:  everywhere  dse,  lOd 
law  keeps  them  from  the  press  with  the  degree 
of  certainty,  for  the  securing  of  which  libd  lav 
with  its  terrors  was  and  is  intended.  But  it  would 
be  informing  him  of  the  existence  of  the  sun  at 
noon-day,  were  it  to  be  said  to  a  man  of  bosinen 
in  the  profession,  that  the  one  here  alluded  to  is 
not  the  only  instance  in  which,  but  for  the  in- 
terested connivance  which  seals  up  lips  within 
doors,  and  the  terror  which  chains  down  all  pens 
without  doors,  incapadty  not  less  palpable  wouU 
long  ago  have  been  brought  to  public  Bght  al 
least,  if  not  to  justice 
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of  faiB  seeing  sudi  Ins  deficiency  exposed  to 
view. 

Men  who,  to  all  pFactical  purpose*,  are 
seated  above  the  law  (and  the  existence  of 
an  indefinite  multitude  of  men  self-seated  in 
tiie  situation,  is  a  fact  unhappily  but  too  in- 
contestible,)  men  so  circumstaneed  as  they — 
have  nothing  to  fear  from  any  other  quarter 
—so,  as  fitf  as  they  have  anything  at  all  to 
iear  from  any  quarter,  — have  everything  to 
fear  from  the  Uberty  of  the  preu. 

Accordingly  where,  on  an  occasion  already 
spoken  of;  the  recent  grand  attack  was  made 
upon  that  branch  of  English  liberties,  and  for 
the  more  effectual  accomplishment  of  those 
purposes  (if  of  any  purposes  at  all)  the  mo- 
dern case  de  famosit  libeUU  was  displayed 
to  view,  and  the  fundamental  principles  of 
Ubel  law  developed,  and  adapted  to  existing 
eireum$tance$  —  among  the  propositions  laid 
down  upon  that  occasion  was — that  in  speak- 
ing (ru.  in  print)  of  any  man  "  placed  in  a 
high  ntttation,"  to  say  anything  '*  meaning  to 
infer  that"  he  "  is  iU-phced"  in  (such)  "  hi* 
high  iituation*^  is  **a  libel:"  and  this,  even 
although  his  unfitness  for  that  high  situation 
be  of  no  worse  sort,  than  that  which  is  not 
incompatible  with  his  being  "fit for  the  or* 
dinary  walkM  of  life.* 

'  If  there  be  any  way  in  which  it  is  possible 
for  the  hand  of  power  to  afford  protection 
and  encouragement  to  mia-rule — to  mis-rule 
in  ail  its  branches — it  is  surely  this:  viz.  the 
threatening  with  the  vengeance  of  the  law 
all  sudi  as  shall  do  anything  towards  holding 
it  up  to  public  view :  and  towards  tins  end, 
whether  anything,  which  it  is  possible  to  do 
by  the  exercise  of  judicial  power,  has  been 
left  undone,  let  thie  doctrine,  together  with 
the  sentences  with  which  in  other  proaecu* 
tions  it  has  been  followed  up,  declare. 

But  the  persons,  at  whose  instance  and  for 
whose  protection  these  sacrifices  were  made 
— these  sacrifices  of  public  welfive  to  private 
convenience — were  a  junto  of  "  great  eha- 
)ractert^ — some  learned,  some  unlearned  — 
"pkced"  (but  whether  well  or  iU  let  him 
pronounce  to  whom  liberty  and  imprisonment 
are  matters  of  indifference)  '*  placed,"  at  any 
rate,  somehow  or  other,  *'  in  high  situations ;" 
and,  in  the  instance  of  some  of  these  great 
characters,  how  urgent  the  demand  was  for 
this  sort  of  sacrifice,  will,  at  the  peril  of  im- 
prisonment, appear  in  another  place. 


CHAPTER  VIIL 

tHE  EXCHEQUER  PACnNO  OFnCE  SUFFICES. 

Keeping  the  liberty  of  the  press,  as  it  were, 
in  a  state  of  constant  annihilation  (if  the  ex- 


*  The  King  v.  Cobbett  Cobbett*s  Register, 
2d  June  1804,  p.  863.  Charge  given  to  the  jury 
hf  UatA  iaicnbOBOugh,  l4nd  Chief  Justice. 


pression  maybe  sAlowed,)  being  thus,  among 
persons  **  in  high  situation,"  in  these  dayi 
of  unexampled  purity,  the  common  object -« 
the  one,  and  almost  the  only  one,  in  the  at^ 
tachment  to  which  the  agreement  is  among 
them  constant  and  almost  universal — come 
we  now  to  the  convenience  afforded  by  the 
chief  jury-packing  office  for  so  necessary  an 
operation. 

By  the  chief  jury-packing  office  I  mean,  ort 
this  occasion,  that  one  of  the  seven  which 
has  for  its  master  packer  the  deputy-remem- 
brancer of  the  Exchequer.  To  this  distinction 
the  title  of  that  office  is  rendered  incontes- 
tible  by  two  considerations :  —  1 .  The  perma^ 
nence,  and  thence  the  operations  of  which  it 
is  the  result,  are,  in  the  instance  of  that  office, 
avowed  by  the  Judge,  and  defended  by  him 
upon  principle ;  2.  The  number  of  juries  thus 
nominated  in  that  office  is  equal  to  little  less 
than  that  of  all  the  juries  nominated  in  like 
manner  in  all  the  other  offices  put  together. 

The  proposition  to  be  proved  is  —  that 
though  the  Exchequer  —  the  judicatory  to 
which  this  office  belongs,  is  not  itself  the 
judicatory  in  which  the  operation  of  crushing 
the  liberty  of  the  press  is  carried  on,  yet,  for 
the  purpose  of  that  operation,  the  system  of 
package,  and  the  collection  of  permanent  spe- 
cial jurymen  which  compose  the  produce  of 
that  system,  are  no  less  effectually  sufficient, 
dian  if  the  scene  of  the  chief  part  of  the  jury- 
packing  business  were  an  office  immediately 
under  the  judicatory  in  which  the  business  of 
crushing  the  liberty  of  the  press  is  carried  on. 

On  this  head  little  remains  but  to  recapi^* 
tuiate.  Here  may  be  seen  the  grand  house 
of  call  for  guinea-men :  here  the  receiving^ 
house  in  which  the  recruits  are  enlisted :  here 
the  parade  on  which  they  are  drilled:  here 
the  grand  muster-roll — the  select  and  secret 
qualified  list — on  which  they  are  entered:  here 
the  register-office,  in  which  their  **connexions,** 
^c,  and  thence  their  qualifications,  are  regis- 
tered, and  accordingly  inquired  after  by  all  lips 
to  which  the  information  can  be  of  use. 

But  why  (it  may  still  be  said)  lay  so  much 
emphasis  on  the  Exchequer  ?  If  the  Exche- 
quer has  its  two  master  packers,  has  not  the 
King's  Bench  as  many  ? 

Yes :  but  in  the  Exchequer,  the  perma- 
nence, which  but  for  actual  packing  could  not 
have  place,  is,  as  hath  just  been  mentioned, 
irrevocably  confessed,  or  rather  professed:  in 
the  King's  Bench,  no  such  avowal  can  be 
produced.  It  is  in  the  Exchequer  alone  that 
the  main  body  of  this  corps  being  in  constant 
service,  it  is  there  and  there  alone  that,  with 
certainty,  and  without  effort,  the  trust-wor- 
thiness— the  degree  of  discipline  —  of  each 
member  is  known  to  the  whole  staff.  \ 


-Y  Special  jury  causes,  in  a  year,  in  the  Kxche- 

Juer,  84 :  in  the  King^s  Bench,  .crown  side,  bux 
5.    Phillips,  p.  169. 
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To  this  office,  therefore,  it  is,  that  in  case 
of  need  (when  a  libeller,  for  example,  is  to  be 
punished  for  calling  a  man,  in  **  high  utma- 
twn**  by  his  &ther*s  title,  or  for  questioning 
^Mjitneu  for  his  office,}  a  soUeUcr  to  the  crown 
would  send  his  order — saying,  "  Pick  me  out 
a  good  doien  for  King's  Bendi  service/' 

**  Oh-~butallthis— so  fiv,  at  least,  as 
concerns  King's  Bench,  and  libel  law —  is  but 
mere  surmise ;  the  worh  of  audadoua  imagu 
nation.  In  the  Exchequer,  be  it  as  you  say: 
but  in  the  King's  Bendi  no  such  packing  can 
be  proved ;  no  tuch  purposed  selection  ever 
yet  took  place.  There,  at  least,  all  is  stm- 
pHeitg :  there,  all  is  purity." 

Thus  fiur  my  objector.  But,  could  eyen 
any  sudi  negative  be  demonstrated,  still  the 
reasons  for  the  pulling  down  of  all  jury- 
paddng  offices — for  the  complete  abolition 
of  the  gmnea  trade — for  the  disbanding  of 
this  ttanding  amy  —  this  noUe  army,  not  of 
martyrs  but  of  martgrizers — would  not  lose 
any  thing  of  their  force.  Down  to  this  dag 
nothing  of  the  kind  has  been  done.  Be  it  so: 
but  why  ?  Because  down  to  thig  dag  nothing 
of  the  kind  has  been  necessary.  Come  to- 
morrow^  and  the  necessity  may  come  along 
with  it :  and  so  sure  as  tiie  neceantg  of  the 
pnctice  conies,  so  sure  the  practice  comes 
along  with  it. 

Conwenience  —  slight  convenience  —  has 
long  since  sufficed  to  establish  the  practice  in 
one  judicatory,  the  Exchequer :  and  the  united 
forces  of  aey-preeervation  and  vengeance,  will 
they  not,  in  case  of  need,  suffice  to  estid>lish 
the  same  practice  in  the  King's  Bench  f 

In  the  King's  Bench,  as  well  as  in  the  £r- 
ehequer,  the  officer,  whose  practice  is  thus 
open  to  suspicion,  actually  exists :  by  him  the 
sdection  is  actually  made — made  in  every 
individual  instance :  by  him,  whether  he  wiU 
or  no,  a  certain  quantity  of  information,  re- 
lative to  the  characters  and  dispositions  of 
the  individuals,  out  of  whom  he  has  to  choose, 
is  possessed.    Thus  much  is  matter  of  noto- 


ffiety :  and  the  only  proposition,  liable  to  be 
made  a  question  of,  is — whether,  in  the  view 
of  gaining  additiomtl  information,  it  be  likely 
that,  in  case  of  need,  he  or  those  whose  inte- 
rest in  the  business  is  more  immediate  — ^for 
example,  in  a  state  libel  case  the  solicitor  of 
the  crown — will  seek  for  it  at  the  hands  of 
the  correspondent  officer  of  that  other  court, 
in  which  the  opportunities  of  obtaining  that 
sort  of  information  are  more  abundant. 

To  such  a  question,  can  there  be  any  other 
answer  than  this  ?  If,  of  the  sort  of  infor- 
mation in  question,  there  be,  in  the  judgment 
of  those  whose  interest  it  is  that  the  judgment 
be  correct,  a  deficiency  in  the  King's  Bench, 
to  that  other  court,  and  that  <#ce  in  it  whicb 
is  best  able  to  supply  the  deficienry,  applica- 
tion will  accordingly  be  made.  If  no  such 
deficiency,  then  no  such  application. 


But,  if  in  the  King's  Bendi  there  be  do 
sudi  deficieneg,  then  so  it  is  that,  in  tlie  King^s 
Bendi,  the  misdiief  in  question  exists  alnady 
in  its  foil  foree. 

In  a  cause  in  the  Ezdiequer,  inquiry  st  As 
hands  of  the  officer  by  whom  those  jnrors  are 
selected,  it  is  in  the  books  of  practiee  stated 
(we  have  seen)  as  being,  on  the  part  of  the 
solidtor  on  eadi  side,  a  matter  of  dmig,  reg»- 
larlv  recurring,  and  regularly  fomlled.  Tliat 
which,  in  the  Exchequer,  it  is  matter  of  duty 
to  the  solicitor  to  be  inquisitive  about,  can  i;, 
in  the  King*s  Bench,  be  matter  of  duty  ts 
him  not  to  know  ? 

In  the  Exdiequer,  the  permanenee  beiiig^ 
by  the  chief  judgie,  avowed  and  justified,  the 
selection — in  a  word,  the  paching  —  witiioiit 
which  the  permanence  could  not  have  beea 
established — is  thereby  avowed  and  justified 
along  with  it.  Of  ihe  matter  of  juatifieatian 
whidi,  in  the  judgment  of  the  diief  jiidlge,  is, 
in  the  Exdiequer,  so  oondusive,  is  it  cre^Me 
that  there  should  be  any  deficieneg  ^-sasd  in  a 
Mse  of  libel  law  too — in  the  King's  Benehf 
*XTo  cottfound  social  order — to  deutrogtkt 
characters  of  all  public  men — to  defama  tie 
justice  of  the  countrg — to  bring  gowermmetd 
itself  into  hatred  and  contempt —  CfN^paracy 
to  do  attthis  and  more — neeessitg  i^defiteiting 
it : — Ferment  raised  bg  wicked  oniwrMl  men 
— neeesaitg  ofallaging  it :  —  Respecter  ewry 
thing  that  is  respectable,  on  the  pointcf  being 
shakenoff — neeessitg  of  fastening  it  ois,  AH 
these  topics — with  a  thoosand  others  equally 
oondusive — all  of  them  in  suck  weU-«x* 
erased  and  skilfol  hands — can  they  foil  ef 
furnishing  argument  enough,  to  justify  foe 
adopting,  in  one  court,  a  practice,  whidi,  with 
so  complete  a  success,  has  so  long  been  es- 
tablished in  another  f* 


*  Since  the  matter  of  the  text*  was 
to  the  printers,  accident  has  thrown  in  my^  vay 
a  pamphlet,  bearing  date  in  1794,  and  entitled. 


In  page  19, 1  read,  in  form  of  a  note,  a  pieeesf 
history,  which  presents  itself  as.  not  altogedier 
inapposite  to  the  present  purpose.  To  any  one^ 
by  whom  any  depee  of  credence  is  given  to  the 
statements  contained  in  it,  it  will  serve  to  piofe 
two  things;  1.  That  at  the  time  in  questien,  vfa. 
anno  1777,  no^lnea  corp»  had,  for  KimfsBemek 
service,  received  as  yet  any  sudi  organisatioa,  as 
we  have  seen,  and  shall  see  again  and  again,  a 
corps  of  that  description  and  diaiacter  to  have 
recdved  for  Bxchemter  services  2.  That  dioagh 
in  the  Kinfifs  Benehf  andjbr  KingU  Bench  sct'. 
vice,  no  sudi  regular  corps  had  been  as  yet  pat 
upon  the  estabuahmenL  a  strong  sense  of  the 
need  whidi  the  service  had  of  such  a  oorpa  was 
entertained,  and  that  honooiable  court  nsd  ac- 
cordingly found  extra  work  for  one  of  fosee  fir- 
tion-nUnts,  without  whidi  not  one  of  aU  the  no- 
nourable  courts  in  Westminster-hall  would  heU 
itself  competent  to  go  through  its  businessk  Hie 
note  is  ss  follows :  the  passage  whidi  it  qaoiss 
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Were  it  poerible  that,  for  euch  uncium,  the 
crniie  for  eiample,  of  Mr.  Justice  Grose's  elo- 


bbcninaertedatieeond-haDd,  the  driguial  not 
heing  tt  mcKnt  within  leadu* 

"  Ai  toe  nature  of  fonning  ioecial  Juricsy*' 
begins  the  note,  "  is  not  genexailv  unoerstood, 
at  lesst  in  the  coantnr.  I  shall  make  no  apology 
for  faitrodudng  the  following  curious  and  inte- 
ftttmg  aecounc  of  the  manner  in  which  they  aie 
•dectedytothenotioeofmyTeadenk  Itis  taken 
from  the  trial  of  John  Home  Tooke,  Esq.  for  a 
libeLin  the  year  1777-*— 

*«*  The  tpecisl  jury,*  iays  Mr.  Tooke,  *  you  may 
imagine,,  are  taken  indifferently,  and  as  it  may 
happen,  ftom  a  book  conUdoingaU  the  names  of 
tbote  who  ate  liable  to  lerve.  Ithoughtaowhen 
I  read  the  act  of  parliament  appointing  the  man- 
ner  in  which  they  should  betaken;  bu  when  I 
csme  to  attend  to  strike  the  special  jury,  a  book 
with  names  was  produced  by  the  sheriff's  officer. 
I  made  what  I  thought  an  unexceptionable  pro- 
posal: I  desired  the  master  of  the  crown  office 
{whom  I  do  entirely  acquit,  and  do  not  mean  the 
slightest  chMge  upon)_I  dewed  the  master  of 
the  ODwn  of^  that  he  would  be  pleased  to  take 
that  book;  open  it  where  he  would;  begin  where 
he  would,  at  the  top  or  at  the  bottom ;  and  onlv 
takethenrst  forty-eight  names  that  came.  Isaid, 
I  hoped  that  to  such  a  proposal  the  solicitor  of 
the  Tieasary  could  have  nothing  to  ol^ect  I 
was misCaken;  he  had  Bomethinf|  to  ol^ect  He 
thought  that  not  a  fair  way  (turning  round  to  die 
attom^^generaL)  There  were  witnesses  enough 
present;  and  I  should  surely  be  ashamed  to  mis- 
represent what  eight  or  nine  people  were  present 
at  Hethoughtthatnota  fair  way.  He  thought 
and  propoeea  as  the  fairest  way,  that  two  should 
bettten  out  of  every  leaf.  That  I  objected  to.  I 
csUed  that  nickuig,  and  not  striking,  the  ^jury. 
To  what  end  or  purpose  does  the  law  permit  the 
psrties  to  attend,  if  two  are  to  be  taken  bv  the 
master  of  the  crown  office  out  of  every  leaf? 
Why  then  need  I  attend  ?  Two  may  ss  well  be 
picked  in  my  absence  as  in-  my  presence.  I  oh- 
jected  to  that  method.  The  master  of  the  cxown 
office  did  not  seem  to  think  that  I  had  proposed 
anydiing  unreasonable.  He  began  to  take  the 
names;  but  ol:tJected  that  he  could  not  take  the 
first  forty-eight  that  came,  because  they  were  not 
all  special  jurjnnen ;  and  that  the  names  of  com- 
mon and  special  jurymen  were  mixed  together, 
and  that  it  would  be  a  hard  case  that  the  party 
should  pay  the  expense  of  a  special  jury  and  not 
have  one;  that  they  weceexpSBCted  to  be  persons 
o(a  superior  rank  to  common  jur3rmen.  I  could 
havenoo^ection  to  that,  provided  they  were  indif- 
ferently taken.  I  said,  Take  then  the  first  forty- 
dght  special  jurymen  that  come.  He  seemed  to 
me  as  fr  he  meant  to  do  it  He  b^^an,  but  as  I 
looked  over  the  book,  I  desired  him  to  inform  me 
how  I  should^know  whether  he  did  take  the  first 
forty-eight  special  jurymen  that  came,  or  not; 
and  what  mark  or  descripdon  or  qualification 
there  was  in  the  book,  to  distinguish  a  special 
from  a  common  juryman^  He  told  me,  to  my 
great  sarprise  (and  he  said  he  supposed  I  should 
wonder  at  it,)  th^t  there  was  no  rule  by  which  he 
took  them.  Why  then,  how  can  I  judge  ?  You 
must  go  by  some  method.  What  is  your  method? 
At  la^  the  method  was  this:  that  when  he  came 
to  a  man  a  woollen-draper,  a  silvexsmith .  a  mer- 

«  C6Uated  with  original,  St  Tr.  xx.  687.— M 
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quence  should  ever  fidl — fiul  when  addressed, 
if  needful,  to  his  own  subordinate — addressed 


chant  (if  merchant  was  opposite  to  his  nsme.  of 
course  he  was  a  spedal  juryman,)  but  a  woollen* 
draper,  a  silversmith,  &c  be  said  that  there  were 
persons  who  were  working  men  of  those  trades, 
and  there  were  others  in  a  situation  of  life  fit  to  be 
taken.  How  then  did  he  distinguish?  No  other- 
wise than  this  i  IfhtpernnaUy  knew  them  to  be 
men  iw  refmiabk  circumttamcet^  he  taidy  he  took 
them  ;  if  he  did  not  know  them,  he  passed  them 
by.   Now,  gentlemen,  what  follows  trom  this? 

" '  But  fliis  is  not  all  The  sheriff's  officer 
stands  by,  the-solicitor  of  the  treasury,  his  clerk, 
and  so  forth :  and  whilst  the  names  are  taken,  if 
a  name  (for  tney  know  theirdistinction)  if  a  name 
which  they  do  not  like  occurs  and  turns  up,  the 
sherifiPs  officer  says,  <  O,  sir,  he  is  dead.'  The 
defendant,  who  does  not  know  all  the  world,  and 
cannot  know  all  the  names  in  that  book,  does  not 
desire  a  dead  man  for  his  juryman.  '  Sir,  that 
man  has  retired.'  '  That  man  does  not  live 
any  longer  where  he  did.'  '  Sir,  that  tnan  is  too 
old.'  *  Sir,  this  man  has  failed,  and  become  a 
bankrupt*  ^  Sir,  this  man  will  not  attend.'  ^  O,' 
it  is  said  very  reasonably, '  let  us  have  men  that 
will  attend,  otherwise  the  purpose  of  a  special 
jury  is  defeated.'  It  seemed  very  extraordinary 
to  me,  I  wrote  down  the  names,  and  two  cf 
them  which  the  officer  objected  to,  I  saved.  '  I 
begged  him  not  to  kill  men  thus  without  remorse, 
aa^ey  have  done  in  America,  merely  because 
he  understood  them  to  be  fhends  to  liberty; 
that  it  was  very  true,  we  shall  see  them  alive 
agiun  next  week|  and  happy;  but  let  them  be 
auve  to  this  cause.'  The  first  name  I  took  notice 
of  was  Mr.  Sainsbury,  a  tobacconist  on  Liudgate 
Hill.  The  theriflM  officer  tttid,  he  had  heen  dead 
seven  months.  That  sttuck  me.  I  am  a  snuff, 
taker,  and  buy  my  snuff  at  his  shop;  therefore 
I  knew  Mr.  Sainsbury  was  not  so  long  dead.  I 
asked  him  strictly  if  he  was  sure  Mr.  Sainsbury 
was  dead,  and  how longhe  had  been  dead  ?  *  Six 
or  seven  months.'  '  Why,  I  read  his  name  to- 
day; he  must  then  be  dead  within  a  day  or  two: 
for  I  saw  in  the  newsnapers  that  Mr.  Sains- 
buiy  was  appointed  by  the  dty  of  London,  one 
of  the  committee'  (it  happened  to  be  the  very 
same  day)  '  to  receive  the  toll  of  the  Thames  Na- 
vigation :*  and  as  the  dty  of  London  does  not 
often  appomt  dead  men  for  these  purposes,  I  oon- 
duded  that  the  sheriff's  officer  was  mistaken; 
and  Mr.  Sainsbury  was  permitted  to  be  put 
down  amongst  you,  gentlemen,  appointed  forthis 
special  jury. 

" '  Another  gentleman  was  Mr.  Tcrrit  The 
hook  said  he  lived,  I  think,  in  Puddle  Dock. 
The  sheriff's  officer  said,  *  Thai  gentleman.was 
retired  ;  he  was  gone  into  the  country  ;  he  did  not 
Uve  in  town.'  It  is  true,  he  does  (as  I  am  told) 
frequently  go 'into  the  country  (for  I  inquired.) 
His  name  was  likewise  admitted,  with  some 
struggle.  Now  what  followed  ?  This  dead  man 
and^is  retired  man  were  both  struck  out  by  the 
solidtor  of  the  treasuij;  the  venr  men  whom 
the  ^eriff^s  officer  had  killed  and  sent  into  the 
country  were  struck  out,  and  not  admitted  to  be 
of  the  jury.  Now,  gentlemen,  what  does  that 
look  like  ?  There  were  many  other  names  of 
men  that  were  dc«d,  and  had  retired,  which  were 
left  out  There  is  something  more  unfortunate 
in  the  case  of  a  special  jury.  The  special  jury^ 
men,  if  they  fail  to  attend  thflt  trial  Jbr  which 
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tJi  form  to  none  biit  the  culprit  libeller,  who 
for  his  better  instraction  in  the  art  of  deco- 
rum,  ig  about  to  be  sent  to  school  for  a  few 
years  at  Dorchester  or  Gloucester  —  ad- 
dressed in  form  to  none  but  this  one  scholar, 
but  moreover  in  effect  to  the  master  packer, 
who  is  sitting  under  the  head  master  all  the 
while  —  Mrere  it  in  the  nature  of  things  that 
such  a  fountain  should  run  dry,  is  not  the 
eloquence  of  Mr.  Bowles,  published  and  to  be 
published,  or  even  though  it  were  not  pub- 
lished, always  at  command  ? 

they  are  appointed,  are  never  censured^  Jlned, 
nor  punUhed  bv  ihejud^e.  In  the  trial  of  one  of 
the  printers,  only  four  of  the  speciid  jury  attended. 
This  is  kind  in  the  chief  justice,  but  it  has  a  very 
unkind  consequence  to  the  defendant,  especially 
in  a  trial  of  this  nature;  for  I  will  tell  you  what 
the  consequence  is.  The  best  men  and  the  worst 
men  are  sure  to  attend  upon  a  special  jury  where 
the  crown  is  concerned ;  the  best  men,  from  a  nice 
sense  of  their  duty ;  the  worst  men,  from  a  sense 
of  their  interest  The  best  men  are  known-  by 
the  solicitor  of  the  Treasury :  such  an  one  cannot 
ie  in  above  one  or  txfO  verdicts;  he  tries  no  more 
causes  far  the  crown.  There  is  a  good  sort  df  a 
man,  who  is  indeed  the  most  proper  to  try  all  this 
kind  of  causes;  an  impartial,  moderate/prudent 
roan,  who  meddles  with  no  opinions.  That  man 
will  not  attend;  for  why  should  he  get  into  a 
scrape?  He  need  not  attend;  he  is  sure  not  to 
be  censured;  why  should  he  attend  ?  The  oon- 
aequence  follows,  that  frequently  only  four  or  five 
men  attend,  and  those  such  as  particulaily  ouffht 
not  to  attend  in  a  crown  cause.  I  do  not  say  that 
it  happens  now.  Not  that  I  care.  I  do  not  mean 
to  coax  you,  gentlemen :  I  have  nothing  to  fear. 
You  have  more  to  fear  in  the  verdict  than  I  hnrt, 
because  your  consciences  are  at  stake  in  the  ver- 
dict I  will  do  my  duty  not  for  the  .sake  of  the 
verdict  Now  what  follows -this  permission  to 
special  jurymen  to  attend  or  not,  as  they  like 
l:«st  ?  Why,  every  man  that  is  gaping  for  a  con- 
tract, or  who  has  one,  is  sure  to  show  his  eager- 
ness and  seaL'" 

Thus  fax  the  speech  of  Mr.  Home  Tooke. 
anno  1777>  as  quoted  firom  his  trial  in  Daniel 
Holt's  pamphlet  of  1794. 

Turning  to  a  pamphlet  bearing  date  the  present 
year  1809,  and  entitled,  <<  Report  of  the  Trial  in 
an  Action  for  a  Libel,  contained  in '  A  Review  of 
the  Portraiture  of  Methodism : '  **  tried  at  Guild- 
hall,  before  the  Ri^ht  Honourable  Lord  EUen- 
borough,  and  aspeoal  jury,  Saturday,  March  11, 
1809, 1  read  in  the  charge  of  the  Lord  Chief- 
Justice,  a  passage,  from  which  an  inference, 
thouefa  of  itself  certainly  not  a  conclusive  one, 
may  be  thought  to  arise,  that  in  this  line  of  ser- 
vice the  advantage  of  permanence  is  not  more 
fully  understood,  and  experienced  in  the  Exche- 
quer^ than  it  is  already  in  the  King^s  Bench  x  -. 
*'  As  to  the  measure  of  damages,"  concludes  his 
Lordship,  **  it  is  so  entirely  and  moperly  in 
your  province,  and  you  are  so  in  the  nabtt  of  ex- 
ercising your  dtscretion  upon  these  subjects^  that 
I  shall  not  say  a  word  about  it*' 

Thus  far  the  Lord  Chief-Justiee.  The  fitnc- 
tions  of  special  jurymen  had  thereforei  it  should 
seem,  beoome  habitual  to  the  gentlemen  to  whom 
he  was  addressing  himself,  aiM  that  to  hif  Lord- 
ship's knowledge. 


Thus,  then,  in  respect  of  hiw  and  practice, 
in  the  field  of  Ubel  Uw,  and  in  respect  of  ihm 
Ubertie$  dbposed  of  by  it,  stands  the  result. 
In  a  case  (let  us  now  return  to  ab6trBcti«m9) 
in  which  the.  personal  interests  and  passioiis  of 
the  judge,  or  of  any  of  his  closest  connexumM^ 
are  most  deeply  affected,  the  selection  of 
the  individuals,  by  whom,  in  the  character 
of  jurymen,  a  check  is  supposed  to  be  con- 
stantly applied  to  the  power  of  the  judge,  is 
as  constantly  in  the  power  of  the  very  per* 
son  or  persons,  to  whose  power  the  aothotity 
of  these  assessors  b  supposed  to  operate  bs  m 
check :  and  this  with  the  fullest  and  firesbest 
information,  not  only  of  their  characters  and 
circumstances  in  every  respeet,  but  also  of 
their  disposition  in  relation  to  this,  as  well 
as  all  other  points  of  judicature  that  eome 
under  their  cognizance. 

If  this  statement  be  correct,  what  are 
jurors,  in  all  such  cases,  but  mere  puppets  f 
— jury-trial,  but  a  solemn  indeed,  but  HaaoB- 
tcova puppet-show?  The  judge  but  sAowssax. 
who,  with  the  intervention  of  a  system  of 
machinery  more  or  less  complicated,  mores 
the  wires :  the  judge,  who  in  the  sort  of  csae 
in  which  his  interests  and  passions  are  most 
deeply  affected,  is  in  effect  judge,  sole  judge, 
in  his  own  cause.* 

I  spoke  of  decorum,  Tes,  it  is  for  breadiet 
of  decorum  that,  under  a  judicatory  thus  con- 
stituted, libellers  (and  who  is  there  that  is 
not  a  libeller  ?)  have  so  recently  been  craalied 
by  punishments  of  such  unexampled  rigour : 
for  a  libel  on  the  king,  imprisonment  for  two 
years :  for  libels  on  judges  (and  let  not  the 
climax  pass  unnoticed) — for  libels  on  judges, 
parties  and  judges  in  their  own  canse-«.iBi- 
priaoment  for  three  years,  with  et  eeetema : — 
imprisonment  to  the  destruction  of  liveli- 
hood in  a  scene  of  secluded  penitence-f  Nor 


*  That,  for  the  purpose  of  enforcing  obedieoee 
to  his  own  judicial  oraers,  he  ever  fuis  been  «o. 


and  (subject  always  to  eventual  check  from  i 
still  higher  tribunal)*  ever  o«;g'A/  to  be^  is  most 
indisputable: 'hence  the  practice  and  propriety 
o£  attachment  fir  contempt. 

In  Lord  Mansfield*s  reign,  under  the  conve- 
nient laxity  of  the  word  contempt,  an  attempt  was 
made  to  extend  procedure  by  attachment  to  the 
case  of  a  libel,  when  directed  ajninst  a  Jadg& 
The  nerves  of  Lord  Mansfeld  failed  him :  thai 
prqject  was  abandoned.  At  pesent,  whatsoew 
otherwants  may  be  supposed,  of  nerves  at  least 
there  is  none.  But,  so  long  as  juries  are  what, 
according  to  Exchequer  doctrine,  they  not  ooly 
are  but  ever  otight  to  be^  vo  what  use  should  a 
project  so  full  of  trouble,  if  not  of  haxaid,  be 
revived  ? 

+  That  on  the  propriety  of  this  cUmeix  ajudg- 
ment  may  be  formed,  let  the  fcUowing  brief  ob- 
servations be  considered: — 

1.  In  the  whole  field  of  government,  there  Is 
not  an  abuse  which. could  not,  without  any  x^ 
flection  on  the  personal  conduct  of  the  king,  be 
laid  completely  open,  and  receive  its  cortemQi 
in  the  particular  ndd  of  judicature,  there  are  ftw. 
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4et  this  be  unremembered — viz.  that  ib  the 
most  recetU  of  thoie  cases,  per$evertmee  — 
peneyennoe  in  this  novel  track  of  rigour — 
is  announced.* 

*'  But,  under  libel  law  as  it  stands — and 
now  that  the  punishment  awaiting  a  delin- 
quent is  understood  to  be  thus  destructive, 
— can  you  really  regard  it,'*  it  may  be  said, 
*'  a  probable  events  that  a  special  jwry  of 
£ngU9hmen  (who  cannot,  all  of  them,  be  sup- 
posed to  be  regardless  of  English  liberties) 
win  persevere  in  pursuing  a  course  which,  in 
your  view  of  it,  would  be  so  completely  de- 
structive of  English  liberties  ?  For  admitting 
thaty  under  the  influence  of  a  sinister  interest 
so  constituted,  obsequiousness  will  carry  a 
man  a  certaw  length,  it  follows  not  by  any 
means  that,  to  the  sinister  effect  of  such  in- 
fluence, there  should  be  absolutely  no  limits. 
Even  from  persims  thus  unhappily  exposed 
.to  temptation,  can  depravity,  sudi  as  that 
would  be,  be  seriously  to  be  apprehended? 
In  £n£^h  bosoms  is  there  no  siidi  sense  as  a 
sense  of  sltame ,f" 

I  answer — that,  to  destroy  the  de  imeto 
liberty  of  the  press^  as  completely  as  the  die 
Jure  liberty  of  it  has  for  ages  been  destroyed, 
there  needs  not  any  sort  of  conduct,  to  winch 
any  such  word  as  depraviiy,  or  anything  like 
it»  ia  went  to  be  applied: — in  a  word,  that 


if  any,  abuses,  that  could  be  fuUy  brought  to 
light,  without  reflection,  in  some  shape  or  other, 
upon  the  personal  conduct  of  the  judge. 
•  a.  The  king,  let  him  conduct  himself  as  he 
may,  cannot,  while  the  constitution  stands,  be 
xemoved  or  suspended;  at  least  not  without  the 
ooDCurrenoe  of  both  houses  of  parliament:  a 
judge,  if  fie  misconducts  himsuf,  may  be  re- 
moved, on  an  address,  by  either  house  of  parlia- 
ment.* Canvassing  the  personal  conduct  of  the 
Aing  has  therefore  a  mischievous  tendency,  with- 
ouiany  useful  one :  while  canvassing  the  oerMnal 
conduct  of  a  judge  has,  on  the  other  hand,  a 
useful  tendency,  without  any  pernicious  one.  To 
the  prQudice  or  a  judge,  whatever  is  said,  has, 
even  if  it  hefalse^  thit  good  effect— viz.  that  it 
applies  to  his  conduct  the  onl^  efficient  check  of 
wbich  in  practice  it  ii  susceptible — the  attention 
of  die  public  eye.  —  1*wo  years  imprisonment  for 
a  libel  on  the  king:  three  pear*  imprisonment, 
with  et  cetteratj  for  a  pair  of  libels  on  a  pair  of 
judges! 

•  Observer.  May  7, 1809 —«  May  «,  1809.  In 
the  court  of  King's  Bench,  Oeorge  Eleaumont, 
the  printer  and  publisher  of  a  Sunday  newspaper, 
was  sentenced  Jbr  a  libH  on  the  king  to  be  ma- 
fnisoned  two  years  in  Newgate,  to  pa^r  njtne  of 
^50,  and.find.  securities  at  the  expirauon  of  his 
imprisonment  for  five  years  —  himself  in  £300, 
and  two  Rureties  in  £200  each.  Mr  Justice 
<Sro8e,  previously  to  passing  sentence,  declared 
ihat,  from  ihefrequency  of  this  offence,  it  became 
-necosary  to  punish  it  with  exemplary  severity." 
Two  yean  is  not  more  but  less  than  three  years: 
hut  in  the  two  years  case  it  was  only  the  king 
that. was  libelled. 

•  By  12  &  IS  W.  UL  C..2.  §3.  judges  are  only 
%<emoTable  on  the  address  or  both  Hou8es.*£il. 


there  needs  not,  on  the  pari  of  any  one  indi- 
vidual breathing,  anything  which  any  man  can 
reasonably  be  expected  to  be  ashamed  of. 

But,  for  the  reader  to  be  the  more  effee* 
tually  impressed  with  the  truth  of  this  pro- 
position, three  other  matters  of  fact  present 
themselves  as  necessary  to  be  borne  in  mind: 

1 .  That,  with  libel  hiw  in  its  freshest  state 
—  the  state  in  which  it  is  declaredly  ready 
and  about  to  be  enforced —  enforced  by  pu- 
nishments, the  rigour  of  which  has  just  been 
brought  to  view — the  existence  of  a  de  facto 
liberty  of  the  press,  in  any  sense  in  which  it 
b  capable  of  operating  as  a  check  to  mis- 
conduct in  any  shape,  on  the  part  of  public 
men,  is  perfectly  incompatible :  I  mean  if  the 
intentions,  deckred  as  above,  be,  with  any 
tolerable  d^ree  of  steadiness  and  consistency, 
pursued. 

2.  That,  by  the  mode  in  which  judges  are 
in  «se  to  direct  —  and,  without  exposing 
themselves  to  reproach,  or  so  much  as  com- 
plaint, may  forever  continve  to  direct  juries, 
it  is  rendered  difficult,  to  a  degree  of  hope- 
lessness, for  a  jury,  without  setting  its  face, 
in  a  style  of  marked  opposition,  against  the 
opinion  of  the  judge,  to  avoid  convicting  a 
man  as  for  a  libel,  be  the  paper  of  a  sort  ever 
so  necessary  to  the  preservation  of  English 
liberties. 

3.  That,  the  fixation  of  the  punishment  not 
Ifmg  within  the  province  of  the  jury,  no 
consideration  grounded  on  its  Magnitude^  can 
operate  in  such  a  manner  as  to  afford,  to  the 
publisher  of  any,  the  most  meritorious  com- 
position, any  chance  of  acquittal  at  their 
hands. 

A  small  sample  of  libel  law,  in  its  freshest 
state,  will  form  the  business  of  the  next 
chapter. 

CHAPTER  IX. 

imTBUlCBNTB  F0&  CHUSRING  THE  LTBCKTT 
OF  THE  PRESS. 

§  1.  Doctrines  and  Bulee, 

A  VIEW  of  libel  law  as  it  is,  confronted  with 
a  view  of  what  it  ought  to  be,  is  destined  for 
a  separate  publication:  slight,  indeed,  and 
consequently  imperfect  and  inadequate,  ia 
the  oidy  view  that  can  be  given  of  it  here. 
But,  without  something  under  this  head,  of 
the  most  &tal  of  all  the  effects  of  the  pack- 
ing system  —  of  that,  in  comparison  of  which 
all  others  put  together  are  as  nothing  —  not 
any  even  the  slightest  conception  could  have 
been  conveyed. 

Even  the  slight  sample  or  two,  which  have 
incidentally  presented  themselves,  may  have 
been  sufficient  to  induce  a  suspicion,  and  that 
not  a  light  one — that  the  treatment  which, 
under  the  notion  of  law,  has  been  given— 
and  at  this  moment  is  ready  to  be  given — 1« 
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the  press,  is,  if  persevered  in  with  any  tole- 
rable degree  of  steadiness,  incmnpatible  with 
every  political — not  to  say  moral — use  of  it. 

A  Auidamental  sophism,  from  which  every 
other  rule,  doctrine,  or  maxim,  draws  its  mis- 
chief, is  one  that,  from  having  never  been 
announced  in  words,  is  not  the  less,  but  the 
mare,  mischievous.  It  consists  in  confounding 
on  this  ground  demand  for  punishment  with 
demand  for  disapprobation :  or,  what  comes 
exactly  to  the  same  thing,  assuming,  that 
the  one  being  established,  the  other  follows 
of  coarse.  "  Is  this  proper  f  Is  this  decent  f 
Is  this  endurable  f*  Ask  the  orator.  Re- 
inforcing at  .every  step  the  intensity  of  the 
disapprobation  wluch  the  appeal  thus  made  to 
the  passions  is  calculated  to  call  forth :  at  the 
same  time,  in  whatever  degree,  if  in  any^  that 
hostile  sentiment  be  actually  called  forth,  ver- 
dict oiguHty  is  the  verdict,  the  necessity  of 
which  is  thus  constantly  assumed,  and  which 
by  the  delusive  force  of  the  assumption  is  but 
too  constantly  produced. 

Reducing  this  notion  to  a  determinate  pro- 
position,  with  a  correspondent  practical  rule, 
let  us  add  to  it  a  few  others,  exinressive  as  fiir 
as  they  go,  of  the  actual  state  of  libel  law: 
stating,  under  the  head  of  each,  the  documents 
from  which  it  has  been  deduced.  Taken  to- 
gether, they  will  suffice,  it  is  apprehended,  to 
establish  —  and  with  a  degree  of  evidence 
sufficient,  at  least,  to  the  present  purpose — 
that,  under  libel  law  as  it  is,  prosecution  tokd 
conviction  are  the  same  thing :  and  that,  when 
a  political  libel  is  the  offence,  the  j^brm  of  jury 
trial  is  but  a  melancholy  farce. 

1.  A  written  and  published  discourse  is  a 
libel,  and  every  person  who  contributes  to  the 
communication  of  it,  punishable  in  respect  of 
it,  if  there  be  to  be  found  in  it  any  passage 
or  passages,  the  tendency  of  which  is,  in  any 
degree,  to  expose  government,  i,  e.  any  mem- 
ber or  members  of  the  governing  body — con- 
sidered in  that  character — to  '<  disesteem" 
Rule  —  Punish  whatever  tends  to  bring  a  man 
in  power  into  <*  disesteem," 

2. or,  in  relation  to  any  person  in  any 

high  situaJtUm,  affording  vay  inference,  repre- 
senting him  as  itt'placed  in  it,  and  questioning 
^fitness  for  it.  Rute — Punish  whatever 
imputes  unfitness  to  any  man  in  office. 

3. or  which  has  had,  or  has  tended  to 

have,  any  such  efiect  as  that  o£"pr^dicing," 
*•  hurting,*'  **  injuring^*'  or  **  violating,"  the 
feelings  of  any  individual:**  more  especially  if 
his  "  situation**  be  a  «<  high"  one.  Rule^ 
Punish  whatever  hurts  anybody*s  "feeUngs,** 

4.  In  any  vrritten  and  published  discourse, 
whatsoever  passage  constitutes  just  cause  for 
dislike,  constitutes  just  and  sufficient  cause  for 
punishment.  Rule  —  PtmisA  whatever  you 
dislike. 

As  to  the  grounds  of  these  doctrines  and 
these  rules — viz.  the  grounds  relied  on  as 


constituting  the  warrant  for  regarding  tlw 
doctrines  as  having  by  competent  aitthonty 
been  delivered,  and  the  rules  as  being  by  like 
authority  about  to  \ie  pursued,  they  are  takes 
from  the  report,  as  published  in  Cchbet^s 
Weekly  Political  Register,  for  the  2d  of  June 
1808,  of  the  trial  in  the  cause  entitled  *<  The 
King  against  Cobbett  :**  being  an  informatioB 
filed  ex  officio  by  the  Hon.  Spencer  Perceval, 
his  Majesty's  attorney-general,  against  the 
defenduit,  "  for  publishing,  in  the  Weekly 
Political  Register,  of  the  dth  of  November, 
and  the  10th  of  December  1803,  certain  Ubeb 
upon  the  Earl  of  Hardwicke,  Lord  lieute- 
nant of  Ireland ;  Mr.  Justice  Osborne,  oae  of 
the  judges  of  the  court  of  King's  Bench  ia 
Ireland ;  and  Blr.  Marsden,  under  secretary 
of  state  for  Ireland :  on  which  infonnatioM 
the  defendant  was  tried  in  the  Court  of  King^ 
Bench,  at  Westminster,  on  Thursday  the  Mth 
of  May  1804,  before  the  Lord  Chief-Justice. 
Lord  Ellenborough,'and  a  special  jury." 

The  words  of  the  several  passages  quoted 
are  copied  from  that  Report. 

N,  B,  This  libel  is  the  same,  on  account 
of  which  Mr.  Justice  Jdiinson,  Judge  of  the 
court  of  Common  Pleas  in  Ireland,  was  after- 
wards, to  wit,  on  the  2dd  of  November  1803^ 
convicted  in  the  character  of  the  author,  tm 
a  trial  at  bar,  in  the  Court  of  King's  Bmk 
in  England, 

§  2. — 1.  Rule  concerning  DisesteewL      ^ 

VrooioftheRule Ch.  Justice,  p.  854.-^ 

*'  It  is  no  new  doctrine,  that  if  a  publicatioB 
be  calculated  to  alienate  the  affections  of  the 
people,  by  bringing  the  government  into  dis" 
esteem,  whether  the  expedient  be  ridicule  or 
obloquy,  the  person  so  conducting  himself  is 
exposed  to  the  inflictions  of  the  law.  It  is  a 
erinte.  It  has  ev«r  been  considered  as  a  crime : 
whether  it  be  wrapped  up  in  one  form  or 
another.  The  case  of  the  King  v.  Tntdiin, 
decided  in  the  time  of  Lord  Chief-Justiee 
Holt,  has  removed  all  ambiguity  from  this 
question." 

Thus  for  the  Lord  Chief-Justioe.  While 
these  pages  are  writing,  persons  out  of  num- 
ber are  amusing  themselves  with  rendering 
what,  I  hope,  appears  to  themselves,  at  least, 
good  service  to  the  country,  by  complainiag 
of  abuses,  which  to  them  appear  as  if  existing 
in  the  government  of  it :  and,  to  some  at  least 
of  these  persons,  these  abuses  appear  to  have 
swelled  to  such  a  magnitude,  as  that  notlung 
short  of  an  alteration  in  the  mode  of  repre- 
sentation in  parliament,  can  operate  as  a 
sufficient  remedy.  Have  or  have  not  sock 
proceedings,  and  such  publications,  a  tendency 
not  only  to  *'  bring  the  government  into  Us- 
esteem,**  but  « to  alienate  the  effeetions  of  the 
people"  from  something  or  other — forezampie, 
from  a  parliament  composed  as  at  present  ? 
If  yes,  and  if,  to  any  person  so  occupied,  il 
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■hoald  b^pen  to  cast  an  eye  upon  tbis  page, 
I  would  be«eedi  him  to  ask  of  himaelf  whether 
aeell  in  Dorchester  or  Glouoester  jail  be  or  he 
not  ^fii  abode  for  him — to  consider  whether 
be  be  in  a  state  of  >Sf  preparation  for  a  visit 
of  some  years  length  to  either  of  those  thea- 
tres of  lawfiU  reform  —  and  in  what  manner 
accommodation  may  in  the  most  convenient 
maoner  be  provided,  in  those  or  some  other 
boavding-botises  of  the  same  class,  for  himself 
and  the  quantity  of  company  whom  he  ought 
to  baye  tiiere. 

Another  hint  to  reformers :  -^  Among  the 
aJtaatJeaa  at  the  disposal  of  this  noble  and 
leaned  teadier  of  the  arts  of  decency  and  can- 
door — situatioas,  the  profit  of  which  helps 
to  constitute  that  part  of  his  Lordship's  re- 
muneration which  is  composed  of  patronage, 
is  one,  whidi,  in  1797,  produced  from  £1^)0 
to  £1300  a-year,*  part  of  the  profit  of  which 
consists  in  the  letting  of  lodgings,  for  whidi 
it  is  part  of  his  lordship's  occupation  to  pro- 
Tide  lodgers.  Amidst  the  demands,  which  the 
execution  of  the  law  thus  delineated  would, 
if  executed  with  anything  like  impartiality, 
be  productiye  of,  for  accommodations  in  tins 
and  other  such  schools  of  reformation,  would 
not  forecast  suggest  the  endeavouring  to 
aecure  some  of  the  most  convenient  of  these 
loggings  by  a  suitable  retaining  fee  ? 

§,3.  —  2.  RuU  etmcermng  FeeUngt, 

Vmoh.  _  Ch.  Justice,  p.  654 1. . .  .**  By 

the  law  of  England  there  is  no  impunity  to 
9Miy  person  publishing  anything  that  is  inju- 
riouM  to  the  feeUngg  and  happiness  of  an  u>> 
dividual'*. . .  . 

2.  lb.  **  If  a  man  publish  a  paper,  he  is 
exposed  to  tl^e  penal  consequences,  as  he  is 
in  every  other  act  if  it  be  illegal ;  and  U  u 
iUeaalj  if  i^  tends  to  the  pr^udke  of  any  in^ 
dividual."*' 

3.  ii^. . .  . .  <*  The  question  for  your  con- 
aideration  is,  whether  this  paper  b  such  as 
mrould  be  mjuriotu  to  the  individuals,  and 
whether,*'  ficc. 

4.  P.  858.  **  It  has  been  observed,  that 
it  is  the  right  of  the  British  subject  to  exhibit 
ihe/oibf  or  imbeciUty  of  the  members  of  the 
^vemment.  But,  gentlemen,  we  must  con- 
fine ourselves  within  limits.  If  in  so  doing, 
mndividual  feelingi  are  violated,  there  the  line 
of  interdiction  begins,  and  the  ofienoe  be* 
comes  the  subject  of  penal  visitation." 

5.  lb.  *'  If  you  are  of  opinion  that  the 
publications  are  haifid  to  the  individuals  or 
to  the  government,  you  will  find  the  defen- 
dant giulty." 

On  putting  together  these  passages,  all  out 
of  the  same  speech  —  out  of  the  same  charge^ 
and  that  not  a  very  long  one  —  it  seems  evi- 
dent enough,  that  if  they  mean  anything,  they 


*  Finance  Committee  of  1796.    Report,  27, 


this  ^  vis.  that  it  is  a  crtsie  for  oiqr  fliaa 
to  write  anything  which  it  happens  to  any 
other  man  not  to  Uhe  s  or  more  shortly,  that 
if  a  man  publishes  what  he  writes,  under  Lord 
EUenborough  at  least,  it  iea  crime  to  write. 
For,  what  published  book  was  ever  written 
— and,  being  written,  read — in  which  some- 
body or  other  has  not  found  something  or 
other  that  he  did  not  iihe: — in  phUn  lan- 
guage, that  he  did  not  Iihe  ;  or,  in  the  lan- 
guage ciaoenging  eentimentaUty,  that  was  not 
'*  tR^HrtoMS,"  **  prefndieialf*'  ••  hwrtfiti,"  or 
"  vudationalf** — add,  for  forther  enrichment 
of  the  language,  vulnerary  to  him  or  to  his 
feelings? 

And  bow  am  I  to  know  whether  what  I  am 
writing,  and  meaning  to  publish,  will,  or  wiU 
not,  meet  with  any  man  to  whose  **  feeling^ 
it  will  be  "  injurious,*'  and  so  forth  ?  Why, 
by  his  prosecuting  me  or  not  prosecuting  me. 
And  if  he  prosecute  me,  what  will  be  the 
consequence  ?  Why,  that  I  have  committed 
a  crime,  and  must  be  convicted  of  course :  for 
if  bis  taking  upon  himself  the  expense  and 
vexation  of  carrying  on  a  criminal  prosecu- 
tion be  not  a  proof  that  his  feelings  have  been 
injured,  prejudiced,  hurt,  or  violated,  nothing 
else  can  be.  Therefore,  as  already  observed, 
admit  but  this  doctrine  to  be  good  law-^ 
(and,  coming  firom  the  source  from  which  it 
comes,  how  can  it  be  otherwise  ?) — proeecw- 
tion  for  a  libel  is  in  every  case  t^sef^evidenoe 
that  the  paper  prosecuted  for  is  a  libel,  and 
that  evidence  is  conebuive. 

The  criterion — it  must  be  confessed — the 
criterion  thus  afforded,  is  an  extremely  simple 
one.  No  man  can  fail — or,  at  least,  no  man 
can  long  foil — to  know,  whether  he  ie,  or  is 
not,  under  prosecution.  If,  then,  for  anything 
that  I  have  written,  I  am  not  yet  prosecuted* 
what  I  have  written  ts  aof  as  yet  a  libel :  i^ 
for  anything  in  that  way,  I  am  alread  v  under 
prosecution,  then  it  is  a  libel.  Such  beings 
the  criterion,  to  the  noble  and  learned  inven* 
tor,  nothing — it  may  well  be  presumed — can 
be  more  satiafiuitory.  But  to  us  without  doors, 
who  are  as  yet  out  of  jail,  and  who,  if  we  did 
but  know  how,  had  rather  continue  at  large 
than  be  locked  up  in  one,  is  there  any  and 
what  course  left  open,  for  learning,  at  any 
earlier  point  of  time,  whether  this  or  that 
article,  which  it  would  be  satisfectory  to  us 
to  see  made  public,  will  or  will  not  be  pro- 
ductive of  an  effect  which  to  us  would  be  so 
serious  a  one. 

A  high-sheriff,  for  example,  or  other  chair- 
man, of  a  county  or  other  meeting,  in  whidi 
a  set  of  resolutions  are  voted,  imputing  either 
**follg  or  imbecilitg,**  or  corruption,  to  any  of 
those  right  honourable  persons  to  whom  those 
qualities,  or  some  of  them,  have  of  late,  in  one 
or  other  meeting  of  that  sort,  been  now  and 
then  imputed — any  such  presiding  character, 
though  not  a  **  great  character^*'  wishing  to 
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give  to  these  resolutwtu  a  certain  degree  of 
publicity,  and  at  the  tame  time  not  wishing 
to  pass  Us  time  in  a  prUon,  though  it  were 
for  no  more  than  three,  or  even  for  no  more 
than  tufo  years — what  is  he  to  do  ? 
'  For  knowing  what,  on  a  given  occasion, 
a  man's  feelingt  tdll  be — or  rather,  and  to 
eome  somewhat  closer  to  the  point,  what  on 
-that  occasion  Ae  will  declare  his  feelings  to  be 
w-I  know  of  one  course,  and  but  one,  which 
ig — to  put  the  question  to  himself.  On  this 
^principle,  to  save  circumlocutory  description, 
I  wiU  venture  to  submit  to  the  consideration 
of  such  gentlemen  as  it  may  concern,  the  form 
of  a  Note,  which,  short  and  simple  as  it  is, 
may,  it  is  humbly  hoped,  be  found  to  be  not 
the  less  well  adapted  to  the  purpose : — 

Circular. 
Mr. or  Sir presents  his  respect- 
ful compliments  to  Lord  Castlereagh,  and 
begs  the  fiivour  of  being  informed,  whether 
the  **  exhitnticn"  of  his  lordship's  /o//y,  or 
his  lordship's  imbecility,  or  his  lordship's 
corruptitm.^  should  it  take  place,  would  be 
**  prejudicial,**  "  hurtjul,"  *'  injurious,*'  or 
"  viohuionaV*  to  his  lordship,  or  to  his  lord- 
**  ship's  ye€/sa^s."  The  like  to  the  right  ho- 
nourable Spencer  Perceval,  &c.  &c.  &c 

To  any  such  chairman,  who,  though  not 
"*'  a  great  character,**  will,  at  any  rate,  be  a 
duttnguished  one,  should  it  happen  to  be 
apprized  of  the  qualification  which,  from  cer- 
tain exemplifications  (whereof  presently*) 
that  have  been  given  of  the  magnanimity  of 
the  said  Mr.  Perceval,  may  hy  implication  be 
understood  as  being  allowed  to  be,  in  a 
certain  eense,  and  under  certain  restrictions, 
capable  of  exempting  a  man  from  the  lot  to 
which  a  liberty  of  tfis  nature  would  other- 
wise so  justly  doom  him — should  it  happen 
to  him,  accordingly,  to  be  capable  of  malang 
the  proper  responses  to  the  catechism  formed 
by  that  no  less  religious  than  high-bom  and 
high-seated  gentleman — and  in  particular  to 
his  grand  Latin  question,  Quo  patre  natus — 
wrapping  himself  up  in  Mr.  Perceval's  virtue 
as  if  it  were  his  own ;  what  may  also  happen 
to  him  is  —  to  turn  aside  with  disdain  from 
this  humble  but  well-meant  endeavour  to  save 
him  from  what  it  may  happen  to  him  not  to 
like.  But  whatsoever  may  happen  to  be  the 
security,  real  or  imagined,  of  a  person  so  dis- 
tinguished, the  resource  may  not  be  altoge- 
ther beneath  the  attention  of  those  who,  like 
myself,  belong  to  the  undistinguished  herd : 
I  mean  the  printers  who  propose  to  print,  the 
booksellers  who  propose  to  sell,  any  such  re- 
solutions, as  well  as  the  readers,  to  whom  in 
reading  of  them  it  might  happen  not  to  take 
sufficient  care  to  keep  their  tenor  and  purport 
to  themselves. 

•  See  Oh.  XI.  §  2. 


§4.. 


-3.  JRule  concerning  Dkfitnesa  in  high 
Situations, 


Ch.  Justice,  p.  857.  -^  After  having,  oh 
the  occasion  of  a  sentence,  mentioned  above, 
undertaken,  as  above,  to  enumerate  the  "  &• 
bels**  contained  in  that  one  sentence,  coming 
to  that  which  in  this  list  happens  io  occupy 
the  second  place  —  *'  He  admits,"  says  hu 
Lordship,  speaking  of  the  libeller — ^'  he  ad^ 
mits  this  noble  person"  (Lord  Hardwidre) 
'*  to  be  celebrated  for  understanding  the  mo> 
dem  method  of  fatting  a  sheep,  as  well  as 
any  man  in  Cambridgeshire." — *'  Now,  gen- 
tlemen," continues  the  Lord  CShief-Justice, 
**  what  does  this  mean?  Does  it  not  deariy 
mean  to  infer,  that  Lord  Hardwicke  is  ill- 
placed  in  his  high  situation,  and  that  he  is 
only  j!^  for  the  common  walks  of  life." 

Thus  fiu-  the  Lord  C!hief- Justice. — Amcmg 
the  persons  just  spoken  of  as  being  suspected 
— and  surely  not  altogether  without  apparent 
cause  —  of  endeavours  used  to  bring  the  go- 
vernment into  disesteem,  I  have  observed 
some,  by  whom  declarations  have  been  made, 
expressive  of  an  opinion — and  that,  too,  pro- 
nounced still  more  "  clearbf**  than  in  the  way 
of  "  inference" — concerning  Lord  Visoomit 
Castlereagh,  and  the  now  right  honourable 
Spencer  Perceval — ^thesame  right  honourable 
person  whom  we  then  observed  officiating,  we 
have  seen  how,  in  the  character  of  his  Ma- 
jesty's attorney-general — as  being  respectively 
somewhat  "  ib-placed**  in  one  of  their  "  h^ 
situations."  After  passing  eighteen  months  in 
prison  for  one  of  the  two  libels  thus  uttered, 
and  made  public,  the  libellers,  of  whom  I  am 
speaking,  are  they  prepared  to  pass  another 
eighteen  months,  in  the  same  place  and  con- 
dition, for  the  other  of  these  same  libels? 

Being  a  man  that  writes,  or  even  though 
he  be  but  a  man  that  thinks — whosoever  pre- 
fers liberty  to  imprisonment,  safety  to  destrue- 
tion,  **  let  him  thinh  of  these  things.** 

**  To  doubt  the  fitness  of  him  whom  the  soce- 
ret^  hath  chosen,  borders  near  on  aacrHege." 

Such  is  the  rule  laid  down  by  some  learned 
law- lord,  (}hief- Justice  of  the  Emperor's 
Bench,  in  the  time  of  the  Emperor  Justiniaa 
— "  Sacrilegii  enim  instar  estdubitare  ax  isdig^ 
nus  sit  quern  elegerit  imperator.**  Cff.  9, 29,3. 

Of  the  constellation  of  **  great  characters* 
in  '*  high  situations,"  by  whom  the  rule  thus 
copied,  and  those  others  that  match  so  wett 
with  it,  have  been  called  for  and  laid  down^ 
let  any  one  who  dares,  and  who  (to  use  the 
words  of  the  Lord  Chief-Baron)  "  thinks  H 
worth  while,**  say — that  they,  or  any  of  them, 
are  "  ill-placed"  in,  or  "  unfit**  ioi,  those  thdr 
respective  situations. 

Thus  much,  however,  may  be  a  question — 
though  alas  I  it  is  but  a  speculative  and  bar- 
ren one — whether,  tor  their  own  feelings  at 
least,  they  are  not,  more  particularly,  some  oC 
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them,  rather  unfortunately  placed  in  point  of 
time.  In  England,  in  these  our  days,  at  this 
early  part  of  the  nineteenth  century,  their 
"  feelings"  are  forced  to  content  themseli^es 
with  comparatively  scanty  gratifications :  gra- 
tifications, such  as  may  be  afforded,  for  ex- 
ample, by  the  spectacle  of  a  judge  driven  off 
the  bench,  and  a  few  years* — as  yet  no  more 
than  a  few  years* — imprisonment  bestowed 
upon  a  few  paltry  booksellers. 

And  without  seeking  to  send  them,  or  any 
of  them,  so  far  back  as  to  those  imperial  times 
from  which  this  rule  of  theirs  was  with  so 
much  fidelity  transcribed,  or  even  of  those 
of  our  own  first  Defender  of  the  Faith,  who 
even  without  the  benefit  of  the  act  called,  in 
the  newspapers,  sometimes  the  cutting  act, 
sometimes  the  EUenbortmgh  act,  enjoyed  in 
the  course  of  his  life  the  deaths  of  no  fewer 
than  70,000  of  his  subjects  in  the  character 
of  criminals — bad  the  noble  and  learned  god- 
fiither  of  that  law  been  as  firee  to  choose  the 
time  as  he  is  the  place  of  his  circuits,  would 
not  the  weetem  circuity  anno  1685,  have  been 
a  choice  more  congenial  to  "feelingtT  such  as 
bis,  than  any  circuit  can  now  be  in  these 
d^enerate  days,  ubi  pro  duritie  temporum,  as 
the  learned  anatomist  so  feelingly  laments, 
vivos  homines  dissecari  non  licet;  when,  in 
plain  English,  such  is  the  hardness,  such  the 
ferroont  of  and  in  the  times,  that  men  cannot 
be  found  to  be  cut  up  alive  for  the  amuse- 
ment of  learned  eyes :  so  that  noble  lords 
and  honourable  gentlemen,  who  have  a  taste 
for  torture  (understand  for  witnessing  it,  not 
for  feeling  it,)  are  reduced  to  content  them- 
selves with  such  inferior,  yet  never -to- be- 
parted-with  gratifications,  as  the  agonies  of 
bulls,  dogs,  cats,  and  horses  can  afford. 

§  5 4.  Rule  concerning  Dislike. 

Follows  a  list  of  qualiiies,  which,  on  the 
supposition  of  their  being  to  be  found  in  a 
discourse  of  any  kind,  have  been  stated  as 
being  of  a  nature  to  excite,  in  the  breast  of 
any  person  by  whom  it  is  heard  or  read,  a 
sentiment  of  disapprobation  or  ditUke :  the 
existence  of  which  sentiment  has,  by  the  chief- 
justice  of  the  King's  Bench,  or  by  the  attor- 
ney-general,  with  the  concurrence  of  the  said 
chief- justice,  been  stated  as  constituting  a 
sufficient  warrant  for  pronoimcing  such  dis- 
course (it  being  consigned  to  writing)  libel- 
lous, and  for  punishing  with  any  number  of 
years  imprisonment,  besides  oUier  punish- 
ments, every  person  who,  in  any  way,  has 
contributed  to  the  communication  of  it :  — 

1.  Want  of  fairness.  2.  Want  of  liberality. 
3.  Flippancy,  4.  Deviation  from  decency.  5. 
Unbecomingness.  6.  Impropriety.  J.  Slander- 
ousness.  8.  Ill-nature.  9.  Want  of  candour. 
10.  Tendency  to  ridicule.  11.  Contradictori- 
ness — viz.  with  reference  to  matter  of  opi- 
nion advanced  by  another  person. 


Follow  now  the  correspondent  pasaagea. 
serving  aa  grounds  of  this  doctrine — prooft 
of  the  existence  of  the  corresponding  nde :  — 
It  cannot  with  reason,  and  therefore,  it  ia 
presumed,  it  wiU  not  be  expected,  that,  on 
the  occasion  of  every  one  of  these  qualities^ 
either  the  chief-justice,  or,  under  his  allow- 
ance, the  attorney-general,  shall,  in  precise 
logiosl  form,  be  seen  exhibiting,  and  re-exhi- 
biting to  the  jury,  an  argument  in  any  such 
words  as  these — viz.  this  quality  exists  in  the 
discourse  in  question — the  quality,  and,  in 
respect  of  it,  the  discourse,  will  be  regarded- 
by  you  with  disapprobation  or  dislike — there- 
fore, in  consideration  of  such  disapprobation 
or  dislike,  even  although  the  discourse  should 
be  found  to  contain  no  other  passage  in  it, 
having  the  effect  of  exciting,  in  your  breast,^ 
the  like  sentiment,  you  will  regard  yourselves 
as  bound  to  join,  in  pronouncing  against  the 
defendant,  the  verdict  guilty. 

That  such,  throughout,  was  their  intention, 
may  surely  be  regarded  as  placed  sufficiently 
out  of  doubt  by  the  following  considerations: 
The  purpose,  and  sole  purpose,  for  which, 
on  that  occasion,  the  defendant  was  brought 
before  the  jury,  was  — that  it  might  be  ascer- 
tained, whether,  in  respect  of  the  discourse 
in  question,  he  was,  in  the  character  of  a  &'- 
beller,  guilty,  and  as  such  punishable.  In  any 
other  view  than  that  of  contributing  to  this 
effect,  had  anything  been,  either  by  the  chief- 
justice  or  the  attorney-general,  said  of  the 
discourse  in  question,  it  would  have  been 
irrelevant :  and  not  merely  irrelevant,  but  tn- 
gidious  and  injurious;  having,  for  its  object 
and  tendency,  the  causing  a  man  to  be  con- 
victed, as  if  it  were  criminal,  on  account  of 
a  portion  of  discourse  which,  in  their  own 
opinions,  was  not  criminal.  Not  but  that,  on 
several  of  these  occasions,  the  passage  taken 
for  the  subject  of  animadversion  is,  in  expresM 
terms,  pronounced,  bv  one  or  other  of  these 
official  persons,  ♦*  a  Ubel"  or  "  libellous ;" — 
and  since,  in  this  respect,  no  line  of  distinc-* 
tion  is  drawn  between  any  one  of  the  pas- 
sages so  animadverted  upon,  and  any  other,  it 
will  surely  not  be  regarded  by  anybody  as  a 
question  open  to  dispute,  whether,  among  all 
tiiese  several  qualities,  and  all  these  several 
corresponding  passages,  there  were  any  one, 
in  respect  of  which  it  was  not  part  of  the  de- 
sign and  endeavour,  of  the  official  persons  in 
question,  to  cause  the  passage  to  be  by  the 
jury  reputed  libellous,  and  the  defendant  dealt 
with  accordingly  in  respect  of  it. 

The  qualities,  successively  ascribed  to  the 
various  parts  of  the  printed  discourse,  and,  in 
respect  of  which,  it  is  supposed  to  be  the  de- 
sign and  endeavour  of  the  spoken  speech,  to 
cause  the  discourses  to  be  considered  as  libel- 
lous, are  hereinafter  designated  and  intro^ 
duced  by  the  words  quality  or  qualities. 

The  passages  respectively  adduced  to  serv^ 
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as  proofs,  that,  on  the  occadon  of  each  such 
respective  quality,  such  was  the  design  and 
endeavour,  are  designated  and  introduced  by 
the  words  proof  or  proofs. 

L  Qualities 1.  Want  of  faimesB.    2. 

Want  of  liberality. 

Pboof. — Attorney-general,  p.  827. "  Now, 
Gentlemen,  is  there  anything  in  all  this  that 
can  be  called  ^fair  and  liberal  description  of 
a  public  character ?" 

II.  Qualities 3.  Flippancy.  4.  Deviation 

from  decency. 

Proof Attorney-general,  p.  827.  **  Gen- 
tlemen, I  have  already  adverted  to  the  inde- 
cenqf  md  flippancy  of  manv  expressions  made 
use  of  in  this  libel.  If  this  libeller  had  been 
hurried  away  with  the  temptation  of  saying 
a  flippant  thing,  /  should  not  have  thought 
it  a  subject  of  criminal  prosecution.  But,  in 
the  case  before  you,  it  is  criminal^  as  indi- 
cating the  spirit  with  which  it  was  written, 
and  as  being  descriptive  of  the  mind  of  the 
man  at  the  time  he  was  making  them.  I  would 
not,  however,  be  understood  to  say,  that  even 
in  the  warmlJi  of  discussion  upon  public  men 
and  public  measures,  decency  of  language 
cught  not  to  he  preserved,  and  that  any  de- 

viation  therefrom  is  not  punishable " 

[Here  the  doctrine  in  question  is  directly 
avowed:  by  the  attorney- general  avowed, 
and  by  the  chief -justice  never  contradicted : 
viz.  that  for  every  written  discourse  to  which 
a  deviation  from  decency  can  with  propriety 
be  imputed,  a  publisher  is  punishable.] 

III.  Qualities.— 5.  Unhecomingness:  and 
again  Flippancy. 

Proof. — Attorney-general,  p.  820.  '*  Surely 
DO  one  who  has  the  least  liberality  of  feeling, 
could  think  it  becoming  to  taunt  such  a  gen- 
ileman  as  Mr.  Addington,"  [Taunt  him,  viz, 
by  naming  him  by  his  fiither^  title.]  P.  628, 
«<  I  again  say,  that  for  any  publication  call- 
ing Mr.  Addington,  Doctor  Addington,  or  any 
flippancy  of  that  nature,  standing  by  itself, 
I  should  think  it  beneath  the  dignity  of  that 
right  honourable  gentleman  to  make  it  the 
subject  of  a  prosecution. "  N.  B. — Beneath 
his  dignity  only,  not  above  his  power.  Learn 
we  hence,  that  if  at  this  moment  there  exists 
out  of  a  jaU  any  such  person  as  a  newspaper 
editor,  or  a  political  writer,  on  any  other  than 
one  side,  it  is  owing  to  the  joint  magnanimity 
of  "  such  a  gentleman**  as  Mr.  Perceval,  and 
"  such  a  gentlenuai*  as  Mr.  Addington. 

IV.  Qualities.  — 6.  Impropriety  (as  inti- 
mated by  the  word  ought.)  7.  Slanderous- 
nets.    8.  JU-nature. 

Proof Attorney-general,  p.  829.   After 

speaking  of  divers  passages  in  which  Lord 
Hardwicke  had  been  spoken  of  as  being  "  a 
good  father,  a  kind  husband,  fond  of  litera- 
ture, and  agricultural  pursuits  — '*  **  Quali- 
ties like  these"  (continues  he)  **  ought  to 
have  made  the  libeller  pause,  before  he  ven- 


tured to  attack  such  a  character.** 

**  Gentlemen,  you  must  shut  ^our  eyes— -if 
you  do  not  see  that  these  amiable  qualities 
are  attributed  to  Lord  Hardwicke,  with  a 
slanderous,  with  an  ill-natured  meaning."* 

V.  Qualities. — 9.  Want  of  candour. 

Proof Attorney-general,  p.  830. ««  Will 

any  man  believe  that  there  is  any  degree  of 
candour  in  saying,  that  all  that  has  beoi  dooc 
by  the  British  government  for  Ireland,  ia  to 
send  them  a  sheep-feeder  from  Cambridge- 
shire, and  a  strong-built  chancery -pleader 
from  Lincoln's- Inn,  when  I  tell  you  that .... 
Ireland  ....  is  defended,"  &c.  &c. 

Learn  we  hence,  that  whatever  '*  degree 
of  candour**  there  may  happen  to  be  in  any 
given  discourse,  it  is  in  the  power  of  the  ho- 
nourable Spencer  Perceval — (but  whether  in 
his  character  of  Spencer  Perceval,  or  in  his 
character  of  attorney-general,  that  we  are  left 
to  learn  as  we  can) — at  any  rate  in  the  power 
of  somebody — and  the  safest  conclusion  seems 
to  be,  in  the  power  of  any  and  every  man 
that  is  in  power — to  divest  the  discourse  of 
such  its  candour,  and  thereby  subject  the 
author  and  publisher  of  it  to  punishment : 
and  this  by  so  easy  a  process  as  "  telling"  ^ke 
jury  anything  that  shall  have  the  effect  of  a 
contradiction  to  this  or  that  part  of  the  £a- 
course. 

On  this  head,  not  a  particle  of  Mr.  Attor* 
ney-genend's  law,  howsoev^  objected  to  (as 
we  shall  see)  by  the  defendant's  counsel,^  is 
dissented  from  by  the  Chief-justice :  on  the 
contrary,  from  what  immediately  follows,  let 
any  man  judge,  whether,  by  implication  at 
least — by  necessary  implication — it  has  not 
the  whole  of  it,  been  confirmed. 

VI.  Qualities 10.  Tendency  to  riSeuk. 

Proof Chief- Justice,  p.  849.  Upon  the 

above  and  other  passages,  the  obserrstioB  of 
the  defendant's  counsel  (Mr.  Adam)  had 
been,  p.  842,  that  "  if  the  doctrine  so  laid 
down  were  admitted ....  the  freedom  of 
discussion,  relative  to  public  men  and  pul^ 
measures,  would  depend — not  upon  a  point 
of  right,  but  upon  the  taste  of  the  attorney- 
general  :"  and  that  *'  the  controul  whidi  the 
attorney-general  is"  [thus]  "  desirous  of  pot- 
ting upon  it  [the  liberty  of  the  press]  wmiU 
go  to  extinguish  it  for  ever,"  p.  842. 

"  Ridicule,"  he  had  afterwards  contended, 
p.  849,  "  is  a  weapon  which  may  be  frirly 
and  honourably  employed,  espedally  when  it 
is  in  the  true  spirit  of  English  humour,  and 
for  an  object  purely  of  a  public  nature." 
After  speaking  of  the  nick-name  of  Csrfe 
Khan,  formerly  given  to  Charles  Foo,  sad 
the  print  of  a  colossus,  eomprchending  all 
Scotland  within  the  stride  of  its  patronvgfr— 
when,  after  adducing  these  examples,  he  goes 
on  to  say,  "  Lord  Hardwicke  is  again  refKe- 


•  See  Chap.  X. 
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lented  as  devoted  to  agricultunl  purtuiu/' 
....  he  finds  himflelf  thus  interrupted  by  the 
Lord  Chief-Justioe — 

r  «« Do  you  maintain  that  a  perton  ha»  a  right 
to  ruHatle  his  neighbour?** — Mr.  Adam. — 
This  is  an  infbrmatioa  for  a  jmbUe  libel,  and 
not  for  private  ridicule.  Lord  Ellxmbo- 
xouGH "  I  suppose  you  have  some  autho- 
rity. I  do  not  wish  to  restrain  your  arguments, 
but  it  is  a  doctrine  wliich  never  wa$^  and 
never  can  be,  maintained,*' 

VIL  QDAJ.ITIX8. — 11.  ContradiciorineMM  : 
viz.  when  manifested,  in  terms  of  a  certain 
degree  of  strength,  towards  some  proposition 
or  propositions,  that  have  been  advanced  by 

some  one  else.    [iV.  B In  the  instance  in 

question,  it  was  a  mere  matter  of  opinion^ 
relative  to  the  state  of  the  nation :  not  any 
ipecac  matter  of  fact.'} 

Proof. — Chief- Justice,  p.  856.  Afterwards, 
m  his  charge,  speaking  of  one  of  the  senten- 
ces in  the  paper,  his  Lordship  says,  p.  656, 
"  Now  the  lAeh  in  this  sentence  are  these" 
— thereupon,  coming  to  one  of  them,  he  pro- 
ceeds, and  exclaims,  **  Is  it  to  be  endured, 
that  it  should  be  said  of  antf  person,  but  more 
especially  of  a  person  sitting  in  the  capadtg 
of  a  judge,  that  he  had  poured  a  broadside 
upon  the  truth  of  the  factV—N,  B,  Sitting 
in  the  capacity  of  a  judge.  Yes :  so  the  judge 
in  question,  Mr.  Justice  Osborne,  was :  but 
hofw  f  not  hearing  a  cause,  but  haranguing 
upon  politics. 

The  disapprobation  excited  by  this  expres- 
sion, in  the  bosom  of  our  Lord  Chief- Justice, 
was,  it  seems,  of  such  a  strength  as  to  be  past 
endurance,  A  similar,  if  not  exactly  equal, 
sentiment  is  what  he  assures  himself  of  find- 
ing prevalent,  in  the  bosoms  of  ihe  jurors  (the 
guinea-men,)  to  whom  he  is  addressing  him- 
self: and  on  this  sentiment  it  is  that  he  relies 
as  sufficient  of  itself  to  entitle  him  to  expect, 
at  their  hands,  a  verdict  of  *'  guilty,"  en- 
abling him  to  subject  the  victim  to  any  num- 
ber of  years'  dose  imprisonment  in  a  scene  of 
solitude. 

The  word  *<>Sc/tWwill  of  itself  suffice  to 
satisfy  any  person,  who  can  endure  to  look 
into  Blackstone's  Appendix,  with  the  corre- 
flponding  chapters,  in  this  view,  that  in  the 
nniversflj  scramble  for  fees,  of  which  the  ju- 
risdiction of  the  Westminster-hall  courts  in 
its  present  state  is  the  result,  the  war  was 
carried  on  in  no  other  manner,  and  by  no  other 
anns,  than  by  broadsides,  which  then  were, 
and  still  continue  to  be,  **  poured  upon  the 
truth  of  facts,**  If,  then,  anything  like  con- 
sistency were  to  be  expected  among  persona 
in  such  **  high  situations,**  so  fiir  exalted  above 
all  need  of  consistency,  and  all  fear  of  shame, 
long  ago  would  every  man,  who  has  ever 
vended,  or  in  any  other  way  contributed  to 
the  dissemination  of  the  contents  of  Black- 
stone*8  Commentaries,  have  been  prosecuted 


by  the  Hon.  Spencer  Perceval,  and  convicted, 
aa  of  course,  by  one  of  Lord  £Uenborough*a 
juries. 

Signing  a  notorious  falsehood  —  is  this 
pouring  a  broadside  upon  feet?  If  so,  is  there 
a  term,  in  which  broadsides  are  not  poured 
upon  &cts  by  hundreds,  not  to  say  thousands 
— poured  by  the  very  hand  of  thia  very  judge, 
(with  feea  for  the  same)  or  to  his  profit,  and 
under  his  orders? 

By  the  smoke  of  these  broadsides,  have  not 
the  paths  of  judicial  procedure  been  converted 
into — what  they  were  meant  to  be  converted 
into  —  %  jungle,  penetrable  to  the  eyes  of 
tigers,  impenetrable  to  the  eyes  of  suitors, 
who,  such  of  them  as  do  not  perish  in  it,  are 
dragged  through  it? 

Before  he  waa  what  he  is  —  this  noble  and 
learned  Lord  Chief- Justice  —  waa  he  not  an 
advocate?  Doea  not  the  occupation  of  an 
advocate  consist  in  pouring  broadsides  tipoit 
the  truth  1^  facts — of  whatsoever  fecta  are 
set  up  for  him  as  a  mark  by  the  attorney,  who 
brings  him  his  brief  with  this  or  that  number 
of  guineas  marked  on  the  back  of  it? 

Waa  not  he  a  special  pleader?  Knows  h« 
not  what  a  sham  plea  is? 

The  distinction  between  the  cases  in  which 
falsehood  is  either  allowed  of  or  compelled,  and 
those  in  which  it  is  m/ode  punishable,  had  it 
ever — has  it  to  this  dag  —  any  better  object, 
than  the  enabling  well-paid  marksmen  to  ;>oi(r 
broadsides  upon  the  truth  of  facts  f  (Scotch 
Reform,  Letter  I.  Device  10:  Mendaeitg* 
licence,) 

What  is  endurable — yes,  and  endured,  and 
with  as  much  complacency  as  if  vice  were  vn*- 
tue,  nndfals^hood  necessary  to  justice,  is — that 
by  these  guardians  of  pubUc  ssorah,  broadmdes 
should  be  poured  without  ceasing — poured 
upon  the  truth  offsda:  —  what  is  not  endu- 
ruble,  is — that  they  should  be  told  of  it. 

Decency  and  candour  t  What  important 
words  I  How  necessary  is  correctness  to  th« 
conceptions  which  it  may  happen  to  a  man  to 
have  annexed  to  them!  What  is  there  that 
does  not  depend  upon  it  ?  Open  one  report 
more,  which  shall  be  quoted  presently,  and 
you  may  see  the  whole  fidxic  of  English  li- 
berty hanging  upon  the  import  of  these  two 
sounds.  Note  well  the  fineness  of  the  hair : 
observe  well  the  thinness — the  mathematical 
thinness,  or  rather  phantasmagorical  tenuity 
of  the  partitions,  which  at  this  hour  divide 
liberty  fi-om  thraldom.  Observe  how  plea* 
santly  the  hair,  if  not  sufficiently  cut  through 
abready,  may  be  cut  through  at  any  time ;  no- 
body, but  those  employed  in  cutting  it,  know- 
ing or  earing  an3rthing  about  the  matter. 

(Campbell's  Nisi  Prius  Reporto,  Easter 
Term,  48  Geo.  III.  1806,  p.  359,  Rex  v. 
White,  and  another,  London  sittings  after 
Easter  Term,  48  Geo.  IIL  Before  lii.  Jus- 
tice Grose.) 
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Infonnation  (ex  officio)  <*  by  the  Attorney- 
general  against  the  proprietor  and  printer  of 
a  Sunday  Newspaper,  called  The  Independent 
Wkiff^  for  a  libel  upon  Mr.  Justice  Le  Blanc, 
and  the  jury  before  whom  the  captain  of  a 
merchant  ship  had  been  tried  for  murder  at 

the  Old-Bailey 

Grose  J.  said  it  certainly  was  kaafld,  with 
DBCENCY  and  candour,  to  diecuBS  the  pro- 
priety of  the  verdict  of  a  jury,  or  the  decision 
of  a  judge  ;  and  if  the  defendants  should  be 
uiought  to  haye  done  no  more  in  this  instance, 
they  would  be  entitled  to  an  acquittal :  but  on 
the  contrary,  they  had  transgressed  the  law, 
and  ought  to  be  convicted,  if  the  extracts 
from  the  newspaper  set  out  in  the  information 
contained  no  reasoning  or  discussion,  but  only 
declamation  and  invective,  and  were  written 
not  with  a  view  to  elucidate  the  truth,  but  to 
injure  the  characters  of  individuals,  and  to 
bring  into  hatred  and  contempt  the  adminis- 
tration of  justice  in  the  country." 

**  The  defendants  were  found  guilty  on 
this  and  a  similar  information,  and  sentenced 
to  three  years'  imprisonment."  Thus  fiur  the 
reporter.  The  similar  information  was  for  a 
similar  libel  on  Lord  Ellenborough,  the  Lord 
Chief-Justice. 

You,  to  whose  imagination  any  such  im- 
prudent fancy  should  at  any  time  present 
Itself  as  that  of  taJring  for  tiie  subject  of  free 
'*  discussion,"  under  fiivour  of  any  such  li- 
cence, as  above,  the  '*  decisions"  or  the  con- 
duct of  an  English  **judge^**  would  you  know 
whether  the  expressions  that  have  presented 
themselves  to  your  pen  are  consistent  with 
the  rules  of  **  decency  and  candomr  f"  Go  to 
the  house  of  penitence  at  Dorchester  or  Glou- 
cester—  repent  there  for  three  years,  or  any 
such  incresoed  number  of  years,  as  for  the 
allaying  of  the  increasing  ferment  shall  have 
been  deemed  necessary* — repent,  and  when 
your  course  of  penitence  has  there  been  run 
through,  perhaps  even  at  the  commencement 
of  it,  when  beyond  hope  of  mercy,  it  has  by 
jrour  sentence  been  announced  to  you —  then 
it  is  that  you  will  be  informed,  and  know  all 
that  it  is  intended  you  shall  know.  And  what 
is  that  ?  Not  by  what  means  those  rules  may, 
»  all  cases,  be  observed,  but  by  what  means, 
in  one  instemce,  they  have  been  violated. 

Behold  then,  in  the  King's  Bench,  the  royal 
school  of  decency :  a  school,  the  discipline  of 
which  has  however  this  to  distinguish  it  from 
ordinary  schools— for  example,  from  the  other 
royal  school  within  view  of  it — viz.  that 
whereas,  in  Dr,  Carey's  school,  instruction 
comes  first,  and  then,  in  case  of  transgression, 
if  the  transgression  be  wilful  and  perverse, 
perhaps  correction  afterwards,  —  stripes,  say 
half  a  dozen:  in  Lord  Ettenborough*s  school. 


*  See  above.  Chap.  VIII.  p.  9»  — Speech  of 
Mr.  Justice  Grose,  in  The  King  against  Beau" 


correction,  or,  peradventure,  under  the  i 
of  correction,  destruction,  comes  first  ^  and 
it  is  from  this  correction  or  this  destmctioOy 
that,  for  the  first  time,  and  without  the  pos- 
sibility  of  learning  it  from  any  other  source, 
or  at  any  earlier  period,  the  scholar  derives 
the  satisfaction  of  learning  how  he  ongbt  to 
have  behaved  himself. 


from  the  DarJmess  e^  tie 


§6.  Terror 


If,  by  competent  and  acknowledged  legis- 
lative authority,  and  in  and  by  anv  determi' 
note  assemblage  of  detemdnate  words,  such  as 
are  the  words  of  every  act  of  parUamemt, 
maxims,  even  such  as  those  that  we  have  been 
seeing,  were  consigned  to  writing  and  rsto- 
bUshed — .established  though  it  were  in  these 
very  words — the  very  words  that  we  have  just 
seen — ^the  condition  of  Englishmen  would  be 
a  condition  of  security,  in  comparison  of 
what  it  is  at  present. 

But  by  no  such  authority,  in  no  such  deter- 
minate rorm  of  words,  has  this  part  of  the 
rule  of  actionas  yet  been,  or  will  any  part  of 
it  ever  be,  established  said  fixed,  that  Judge 
and  Co.  are  able  to  prevent  from  being  tiras 
fixed.t 

Under  such  law  —  (the  abuse  here  made  of 
the  term  law  must  be  tolerated,  for  it  is  in- 
evitable) —  under  such  law,  security  may  he 
talked  of,  and  even  fancied,  but,  for  any  man 
who  either  publishes  a  newspaper  (not  to 
speak  of  pamphlets,)  or  contributes  to  the 
cODununieation  of  its  contents,  security  itself 
cannot,  with  truth,  be  said  to  have  existence. 
Thus  much  for  actual  danger. 

Now  as  to  alarm — terror — the  insepa- 
rable consequence  of  opinion  of  danger,  oa 
this  as  on  every  part  of  the  field  of  law,  in 
which  the  legislator — dupe  or  accomplice 
of  Judge  and  Co.  — has  refused  to  act,  fear 
makes  law,  as  among  the  heathen  it  made 
Gods,t 

The  Lord  Chief-Justice  of  the  King*sBenek 
—  would  he  think  this  **  decent  f  beooming? 
proper?"— would  he  "endure^  it?  IC^t 
not  his  **  feelings'*  be  **  kwrt"  wounded, 
**  violated,"  •*  prejudiced,"  or  •*  injured**  by 


t  When,  on  sxky  part  of  the  field  of  la'w,  the 
security  of  the  subject  is  at  its  lowest^  then  it  is 
that  the  delight  with  which  it  is  contemplated 
by  learned  eyes  is  at  its  highest  pitch. 
.  Accordingly  libel  law,  such  as  we  have  bem 
seeing  it,  having,  in  a  very  high  place,  been  bat 
t*other  day  brought  to  view,  absolute  pafectii 
was  declared  to  oe  among  the  number  of  its 
attributes.  Declared  ?  and  bywbom  ?  This  is 
of  the  numberof  those  things  which  It  wsj be 
nther  more  easy  to  learn,  than  safe  to  indieaie. 

The  sincerity  of  a  cbss  of  men^.half  whose 
lives  are  employed  in  the  ezerdse  of  faigh-ie* 
warded  insinoenty,  has  found  itself  now  and  then 
exposed  to  doubt :  but  here  at  least  there  need 
be  none. 

X  Primus  in  orbe  Deos  fedt  timor. 
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it?  Bfr.  Aitornof-general — Mr.  Chaneethr 
0fthe  Exchequer — the  FU'et  Lord  of  the 
Treasmy — any  of  the  "  great  charactere  ** — 
tlidr  high  eUuated  connexions — any  one  of 
these  exalted  persona,  to  whose  ear  a  rumour 
eoDceming  any  part  of  the  eontetUs,  or  of  the 
iigiposMf^ies^  of  this  or  that  passage  in  my 
projected  pamphlet,  should  haippen  to  have 
fimnd  its  way,  may  it  not  happen  to  them,  or 
any  of  ^em  (Mr.  Attorney-general  excepted) 
to  intimate  as  much  to  Mr.  Attorney-gene- 
ral ;  in  which  case  prosecution  nay,  and,  if 
prosecution,  comvktum  and  perdiHon.  will,  to 
a  certamtif,  be  my  doom.  To  publish,  or  not 
to  publish  ?  To  write,  or  not  to  write  ?  Of 
this  sort  will  be  the  question,  which,  under 
the  darkness  visible  at  which  we  have  been 
taking  a  glance,  any  naan,  into  whose  mind 
any  such  speculative,  theoretical,  and  Jacobi- 
nical conception  should  have  entered,  as  that 
of  attempting  to  bring  to  light  any  ahuee,  the 
theatre  of  which  is  to  be  found  in  any  part 
of  the  system  of  judicial  procedure,  mdll  of 
course  be  tormenting  himself.  The  answer 
will  be  determined — partly  by  the  incidenti 
which  chance  has  presented  to  his  notice, 
partly  by  the  strength  or  weakness  of  his 
Merves. 

In  this  state  of  Uw,  bribery  excepted, 
among  those  which  concern  the  administration 
of  justice,  exists  there  that  enormity  which 
a  judge — I  mean  an  English  judge,  one  of 
the  legislating  twelve  —  by  committing^  or 
even  by  confessing,  would  expose  himself  to 
any  th^  slightest  danger —  I  do  not  say  of 
punishment — the  supposition  would  be  too 
extravagant — but  so  much  as  of  any  expres- 
sion— any  the  faintest  expression  of  regret 
— such  88  majorities  know  so  well  how  to 
frame — that  it  had  not  been  otherwise? 
Confessing,  would  he  obtain  credence? 

Not  long  ago  comes  out  a  newspaper,  an- 
nouncing a  series  of  letters,  to  be  aadressed  to 
the  Lord  Chief- Justice  of  the  King's  Bench : 
—  letters,  which  were  to  have  presented  to 
his  lordship's  notiee  abuses  upon  abuses,  the 
scene  of  which  was  to  have  been  laid  in  his 
lordship's  court,  or  in  which,  at  any  rate, 
practitioners  in  that  court  were  to  have  been 
represented  as  actors.  In  the  character  of 
an  introduction,  the  first  of  the  announced 
letters  crawls  out :  — no  other  follows  it.  — 
Whence  this  sudden  death  ?  That  which  his- 
tory refuses  to  disclose,  roust  be  supplied  by 
another  hand.  Between  the  first  letter  and 
the  day  which  should  have  Immgfat  forth  the 
second,  in  the  hour  which  should  have  been 
that  of  repose,  tbe  pillow  of  the  publisher 
receives  a  shake,  the  united  curtains  sepa- 
rate, and  behold  I  at  the  bed's  feet  a  grisly 
spectre — wrapt  up  in  clouds  of  artificial  hair, 
ill  concealing  the  streams  of  gore  which  are  I 
seen  isauiiig  from  wounded  feelings.  In  its 
uplifted  hands  is  displayed  a  ternfic  scroll, 
Vol.  V.  ' 


exhibiting  a  plan  and  elevation  of  each  of  the 
two  lately  consecrated  abodes  of  sequestered 
penitence,  with  BfjtNX  teksl  and  Utbitm 
BORUM  in  flaming  capitals,  garnished  with 
firagments  of  sentences  about  contempt  of 
gooermneni,  high  situation^  et  aetera,  and  so 
forth,  scrawled  upon  the  walls. 

After  such  warnings — and  where  is  the 
literary  pillow  that  is  not  visited  by  them  ?— 
suppose  for  argument's  sake — and  it  is  only 
for  argument's  sake  —  suppose  Lord  Ellen- 
borough  to  have  done  any  of  those  things 
which  lard  Macclesfield,  or  even  any  of  those 
tUnga  which,  alas  1  Lord  Bacon  did  before 
him  —  suppose  him  to  have  squeezed  clerhs 
as  Lord  Macclesfield  did  toasters : — suppose 
him,  like  Lord  Macclesfield,  to  have  sold 
places  under  himself  which  it  belonged  to  him 
to  check  —  or  (supposing  it  moreover  unlaw- 
ful)  —  suppose  nim,  instead  of  selling  them 
to  a  disadvantage,  to  have  listened  to  the 
suggestions  of  a  more  improved  economy, 
and  pocketed  the  whole  profit  in  the  lump. 

Suppose  —  but  what  end  would  there  be 
to  such  suppositions  ? 

In  such  a  state  of  things,  among  those 
elected  guardians  of  justice,  if  any  sudi  there 
be — to  whom  economy,  so  displayed,  and  on 
such  a  theatre,  would  appear  a  fitter  object 
of  reform  than  imitation  or  coi^brwuttion,  ia 
there  any  one  that  would  hear  of  it?— ia 
there  any  one  that,  m  print  at  least,  would 
ten  of  it?  Not  unless  a  situation  in  Glou- 
cester or  Dorchester  jail  .^and  that  a  safe  and 
permanent  one  —  satie  as  sqfe-custodg  could 
make  it — permanent  as  a  lease  for  gears 
could  make  it — had  become  the  object  of 
his  choice. 

This,  then,  is  among  the  efficts — and  is  it 
not  among  the  uses — not  to  say  the  objects 
^oSUbellawf 

The  purity  of  the  Bench  an  article  — a  for- 
tieth article — m  the  creed  of  Englishmen: 
—  orthodoxy,  on  this  ground,  even  where 
unpaid,  universaL  Yes :  but  bdiold  the  cause 
of  it. 

Such  being  the  bar  opposed  to  beneficial  dis- 
covery by  universal  terror,  suppose  it  broken 
through  at  all,  by  whom  will  it  have  been 
broken  through  ?  By  the  candid,  the  correct, 
the  moderate?  Possibly;  —  diould  haply 
these  virtues  be  found  at  any  time  in  com- 
pany with  almost  unexampled  fortitude.  But 
how  much  more  likely  by  the  uncandid,  the 
incorrect,  the  violent?  Vices  like  these, 
when  exemplified  in  the  supposed  fibel,  have 
they,  or  have  they  not,  any  such  effect  ae 
that  of  enhancing  tiie  mischief  if  any,  which 
is  liable  to  be  produced  by  it  ?  The  answer 
is  not  altogether  clear :  but,  at  any  rate,  it 
is  on  the  supposition  of  the  affirmative,  that 
the  proportiona,  generally  given  to  the  inten- 
sity of  invective,  seem  to  be  grounded. 

But  it  u  truth,  not  violence,  that  has  bcea 
H 
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{he  real  object  of  terror  and  hostility,  to  the 
creators  and  preservers  of  English  libel  law: 
and  thus  it  is,  that  while,  under  the  spur  of 
indignation  and  desperation,  violence  and 
exaggeration  burst  forth,  truth — gentle  and 
simple  truth  —  remains  at  the  bottom  of  her 
well,  without  daring  to  peep  out. 


CHAPTER  X. 

WANT  OF  ADEQUATE  OBSEQUIOUSNESS 
MORALLY  IMPOSSIBLE. 

Jl.  Ohsequioumeaa  found  unavoidable  by  a 
veteran  Advocate. 

In  any  pablished  written  discourse,  taking  for 
its  subject  the  propriety  of  public  measures, 
or  of  the  conduct  of  public  men,  whatever 
merits  disapprobation,  presents  lan  adequate 
demand  for  punishment.  This  principle  being 
either  expressly  laid  down  or  assumed,  and 
juries  habituated  to  accede  to  it,  and  act  in 
conformity  to  it,  it  seems  not  very  easy  to 
conceive  what  that  published  discourse  can 
be,  to  which,  if  written  on  any  such  subject 
as  that  in  question,  a  jury,  even  though  it 
were  not  a  draught  from  the  select  and  secret 
qualified  lift,  would,  on  any  tolerable  ground 
of  probability,  be  expected  to  refuse  to  attach 
a  verdict  of  conviction.  Yes :  if  so  it  be  that, 
in  the  alleged  libel  that  lies  before  them, 
there  be  not  one  of  them  that  can  find  an 
expression  or  a  word  which  he  feels  himself 
disposed  to  disapprove:  viz.  neither  on  any 
auch  score  as  decency,  or  liberality,  or  can- 
dour, or  propriety,  and  so  forth,  as  above :  — 
and  what  if  he  can  not?  Only  that  in  thut 
case,  for  supporting  a  verdict  of  conviction, 
then  some  other  ground  must  be  looked  out 
for,  of  which,  while  such  doctrines  as  have 
just  been  seen  are  acceded  to,  whether  it  be 
possible  there  should  be  any  deficiency,  the 
.reader  may  now  judge. 

If,  in  the  event  of  his  entertaining,  in  re- 
lation to  any  passage  thus  brought  under  his 
review,  any  such  emotion  as  that  of  disappro- 
bation or  dMike,  it  would  afford  to  his  feelings 
way  gratification  to  be  contributory  to  the  sub- 
jecting the  delinquent  to  punishment,  in  such 
case,  whether  a  juror  will  not  find,  in  these 
established  doctrines,  an  amply  sufficient 
warrant,  for  the  affording  this  gratification  to 
the  irascible  part  of  his  frame,  may  be  seen 
already. 

But,  whether  inclined  or  not  inclined,  will 
it  be  in  his  power  to  avoid  it  ? — In  his  power  f 
physically  or  metaphysically  speaking,  yes :  — 
but,  to  keep  dear  of  metaphysics  and  every 
thing  that  ends  in  — ism,  practically  speaking 
—  whatever  be  the  state  of  a  juryman*s  in- 
dinations,  can  there,  for  any  proposed  writer 
on  polities  or  legislation,  wbidi  ia  at  much  as 
to  say  fiw  any  proposed  UbeUar — can  there  be 


any  rational  hope  or  pro8]>ect,  of  witnessing, 
on  the  part  of  any  such  juryman,  any  sudi 
forbearance  ?     . 

The  degree  of  probability  in  question  caa- 
not,  it  is  evident,  but  be,  in  a  high  degree, 
influenced,  even  if  not  in  one  event  converted 
into  moral  certainty,  by  the  mode  of  address 
pursued  by  the  directing  judge :  by  the  degree 
otfreewiu  whidi  it  may  please  this  creator  to 
have  left  or  not  left  to  his  habitually  obedient 
creatures.  To  learn,  if  possible,  a  thing  so 
necessary  to  salvation,  let  us  open  the  twok 
o{  history,  that  in  it  we  may  behold  the  words 
of  prophecy,  and  read  in  it  the  eventual  doom 
that  is  in  store  for  us.* 

"  No  question  is  made,"  says  the  Lord 
Chief' Justice,  **  as  to  the  publication  itadf 
being  a  libel :"  ^  the  fiict  is  incontesteUe, 
but  the  cause,  what  can  it  have  been  ?  The 
inquiry  is  a  curious  one :  and  in  the  answer 
may  be  seen  a  confirmation  of  the  moral  ira- 
possibility  of  any  verdict  other  than  that  of 
guilty  at  the  hands  of  a  jury  of  guinea-meBy 
not  to  say  of  any  men,  so  direct^. 

On  the  trial  of  the  other  defendant,  in  re- 
gard to  some  parts  at  least,  if  not  the  whole, 
of  tbb  multifarious  libel,  a  **questitm'*  of 
this  sort  had,  as  we  have  seen,  been  made: 
made,  and  by  the  same  learned  gentleman, 
who,  after  having  been  leading  counael  &r 
the  political  writer,  offidated  now  in  the  same 
character  for  the  culprit  judge.  The  ques- 
tion having  been  made  then,  how  oomes  it 
not  to  be  made  now? 

On  that/orm^  occasion,  the  authority  whidi 
the  learned  counsel  had  to  contend  with,  was 
no  other  than  that  of  a  single  judge:  on  this 
present  occasion,  the  authority  before  which 
he  has  to  plead,  is  that  of  the  entire  judica- 


^'  *  Report  of  a  trial  at  bar  of  the  Hon.  Mr. 
Justice  Johnson,  one  of  the  justices  of  his  Ma- 
jesty's Court  of  Common  Pleas,  in  irdaod,  Ibr 
a  libel,  in  the  Court  of  King*B  Bench,  on  Satar- 
day  the  23d  day  of  November  1809.  Takes  in 
shoruhand  by  f.  Jenkins  and  C  Farqabanon, 
London,  1806:**  ~  being  the  same  libel  of  the 
publication  of  which  Mr.  Cobbett  had  been  oon- 
victed  as  above. 

ExtractM  from  the  charge  given  to  the  jvry  (a 
special  one)  by  Lord  £lienboroogfa.  Lord  C&o- 
Justice:.. 

1.  P  U7.  ''No question  ismadeasto^pabS- 
cation  itself  being  a  libel :  nor  indeed  euJd  any 
quexdon  be  agiuted  upon  that  subject "* 

2.  P.  117.  ''  There  can  be  no  dtmbi  i»  <ik 
world,  but  that  it  is  a  very  gross  and  scamdahas 
libel '• 

8  P.  117.  ''  No  question  has  been  made  viih 
re^rdtoits  libellous  tendency:  if  ith^  been 
raiHed,  you  could  *  not  have  hesiiatcd  eae  am- 
mentJ* 

4.  P.  121.  *<IfyoubeIievethistobediehaad. 
writing  of  Judge  Johnson,  you  wiU  kmve  wm 
question  to  decide^  as  to  the  quality  of  the  pabfi. 
cation,  but  j/ou  will  find  hhn-guiUjt.^ 

Such  are  the  words,  as  taken  in  mt  i  laarf,  iff 
the  Lord  Chief- Justwe. 
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tory:— ft  judicaioiy,  oomposed  of  four  judget, 
of  wbom  the  judge  in  question,  though  in 
ftttthoiity  the  chief ^  wm  in  number  no  more 


•«  Do  yon  maintun  thai  a penon his  aright 
to  ridia^  his  meigkbomr  .  —  ?" 

In  the  report  given  of  this  trial,  the  word$ 
pronounced  by  tiie  noble  and  learned  Lord 
Chief- Justice  are  reported,  or  pro/eesed  ioht 
reported,  by  the  reporting  scribe :  — the  tone, 
tiiie  cmmtenaaee,  the  deportmemt,  by  which  the 
intermptive  interrogation  was  accompanied, 
were  noi — any  of  them — nor  comid  they  have 
been — included  in  the  report. 

Whatsoever  was  the  eause — whether  an 
acquaintance  with  the  persons  and  dispoai- 
tbna  of  the  guinea-men  to  whom  the  defence 
would  have  been  to  be  addressed  — a  con. 
adottsness  that  under  such  direction  obse- 
quiousness was  a  virtue  not  confined  to  the 
jary-box  —  or  a  casual  deficiency  of  nervous 
power,  such  as  learned  advocates  for  liberty, 
no  less  than  the  unlearned,  are  liable  to  —  or 
that,  even  where  there  is  nothing  dangerous, 
there  is  something  unpUoBmit,  and  to  polished 
feelings,  grating^  in  kicking  against  the  pricks, 
and  pressing  against  the  feelinge  of  official 
superiors,  whose  countenances  are  day  by  day 
to  be  encountered — so  it  is  that  there  being, 
■ccording  to  the  learned  counsel's  own  state- 
ment at  least,  nothing  more  at  stake  than 
«'  the  liberty  of  the  press  "--that  liberty 
which,  as  he  had  observed,  *<  has  ever  been 
held  as  one  of  the  first  principles  of  the  con- 
stitutiott" — nor  from  the  doctrines,  against 
which,  on  that  former  occasion,  he  had  with  so 
little  fruit  been  contending,  any  worse  efiect 
to  be  apprehended,  than  the  extinguishing  of 
'* that  liberty  for  ever" — whatsoever  may 
liave  been  the  cause  of  the  abandonment,  so 
it  is  that  before  this  reinforced,  and  de  jure 
at  least  superior,  judicatory,  the  contest  was 
not  renewed. 

S  2.  On  the  part  of  a  trained  Juryman^  Unob- 
eeqawugness  still  more  hopeless. 
Bat,  if  such  was  the  no-resistance  made 
by  ft  sturdy  veteran, — possessing,  too,  in  the 
plea  of  professional  duty,  an  excuse  such  as 
■oigbt  hiive  been  expected  to  disarm  resent- 
ment, call  forth  sympathy,  and  edulcorate 
feelings  in  the  bosom  even  of  the  most  ob- 
4nrate  judge  — what,  under  such  direction, 
eofdd  have  been  or  ever  can  be  —  expected, 
for  the  relief  of  a  defendant  libeller,  or  for  the 
preservation  of  the  about  to  be  **  extinguished 
liberty"  —  what,  I  ask,  can,  to  any  such  pur- 
pose, be,  with  any  the  least  colour  of  reason, 
expected,  from  the  firmness  —  let  us  not  say 
of  the  craving  guinea-man,  who,  in  one  un- 
acceptable verdict,  beholds  the  extinction  of 
the  race  of  his  expected  guineas — but  of  any 
gentleman  habituated  (as  by  the  discipline 
4»f  .  the  Bhekttone  school  all  gentlemen  are 


haUtuated)  to  n^ard  in  eve^  word  that 
Cometh  from  the  mouth  of  one  of  the  reverend 
and  learned  twelve,  the  rule  of  legal  feith — 
the  unerring  standard  of  rectitude  ? 


CHAPTER  XL 

SUCH  JUUB8  WOaSS  THAN  NOITI. 

§  1.  Stat'Chamber  pr^$rahle  to  a  coveribf* 
pensioned  Jury, 

To  a  mixed  tribunal,  containing,  along  with 
the  judge,  a  jury  thus  constituted,  and  thus 
directed,  two  other  tribunals,  each  of  them 
more  simple  in  its  composition,  might,  in 
eases  of  libel  law,  so  long  as  libel  law  stands 
as  it  is  at  present,  viz.  without  any  deter- 
minate set  of  words  for  the  expression  of  it, 
be  substituted  (it  should  seem)  and  with  no 
inconsiderable  advantage  to  liberty  and  jus- 
tice. 

1.  One  of  them  is — a  Star^Chamber:  in  a 
word,  the  andent  judicatory  of  that  name, 
revived,  with  or  without  amendments. 

It  was  in  that  judicatory  that  libel  law, 
as  it  stands  at  present,  received  its  form  and 
tenor :  viz,  in  so  fer  as  form  and  tenor  can 
be  attributed  to  a  species  of  law —  viz.  «a- 
written,  alias  common,  slum  judge-made  law — ^ 
of  which  the  essential  character  is  the  not 
having  any  tenor  at  all  belonging  to  it,  nor 
consequently  any  purport  of  any  such  solidity 
as  that  certainty  and  safety  can  be  built  upon 
it.  It  was  in  that  judicatory  that  the  ear- 
liest cases  extant  —  being  those  which,  in  the 
character  of  the  foundations  of  libel  law,  are 
continually  referred  to  —  were  determined. 

Of  that  transcendent  judicatory,  the  ac- 
knowledged fruit  of  which  was  **  the  keeping 
of  all  England  in  a  state  of  quietude,"  pure 
of  all  fermenting  matter,  one  great  advantage 
was  the  being  composed  altogether  of  persons 
in  **  high  situations  ** — "  great  characters  " — 
whose  greatness,  so  long  as  it  pleased  the 
fountain  of  all  greatness,  was  placed  out  of 
all  danger  of  fiuling,  being  fixed  by  office. 

Though,  under  medal  jury  law,  it  does 
belong  to  the  defendant  to  choose,  out  of  48 
persons  fixed  by  a  very  different  choice,  by 
what  12  he  shall  not  be  tried,  it  does  not, 
under  any  law,  belong  to  a  defendant  to  make 
choice  of  any  of  the  judges  by  whom  he  shall 
be  tried.  But,  for  my  part,  supposing,  for  ar- 
gument's sake,  that  it  rested  with  my  choice, 
more  willingly  would  I  be  tried,  and  (being 
of  course  conoictedj  sentenced,  by  a  Star- 
chamber  composed  of  the  same  great  charac- 
ters as  heretofore,  than,  under  such  direction, 
tried  before  a  jury,  of  whom  it  should  happen 
to  me  to  know  thus  much  and  no  more — 
viz,  that  they  were  so  appointed  and  so  paid: 
— a  sentence  all  the  while  awaiting  me  from 
such  a  source,  and  of  sudi  a  nature,  as  by  the 
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ON  THE  ART  OF  PACKING  SPECIAL  JURIES. 


examples  that  are  under  everybody's  view, 
has  been  rendered  so  intelligible. 

In  the  case  of  the  libel  in  question  —  the 
libel  composed  of  the  letters  signed  Juvema 

—  the  *'  great  characters  **  mentioned  in  the 
title  of  Mr.  Cobbett's  trial  as  objects  of  that 
libel,  are  "the  Earl  of  Hardwicke,  Lord- 
Lieutenant  of  Ireland ;  Lord  Redesdale,  Lord 
High  .  Oiancellor  of  Ireland ;  Mr.  Justice 
Osborne,"  (the  alleged  "pourer  of  broad- 
gidea")  **  one  of  the  judges  of  the  court  of 
King's  Bench  in  Ireland ;  and  Mr.  Marsden, 
under-secretary  of  state  for  Ireland." 

To  these  may  be  added — as  so  many 
persons,  over  whose  wrongs  a  veil  had  been 
drawn,  partly  by  their  own  magnanimity, 
partly  by  tbat  of  "  the  Attorney-general  of 
our  present  Sovereign  Lord  the  King,  who 
for  our  said  Lord  the  King  was  then  and  there 
in  that  behalf  in  his  proper  person  prose- 
cuting," (and  on  such  an  occasion  what  more 
proper  prosecuting  '*  person  could  there  have 
been  ?**)  viz.  "  the  honourable  Spencer  Per- 
ceval,"—  "  the  Hobarts,"  ^meaning,  doubt- 
less, the  then  commonly  called  Lord  Hobart, 
jiowproperfy  called  Earl  of  Buddnghamshire) 

—  "the  Westmorlands**  (meaning  the  then 
and  present  Earl  of  Westmorland)  —  *'  the 
Camdens"  (meaning  the  than  and  present  Earl 
Camden)  — and  the  then  right  konourable 
Henry  Addington,  now  Viscount  Sidmouth, 
and  in  the  said  libel  so  **  unbecomingly 
taunted  "  by  being  called  by  the  title  of  his 
fether  "  Doctor  Addington," 

The  purpose  for  which  this  constellation 
of  great  characters  is  here  introduced,  is  no 
other  than  that  of  saying,  that  it  being,  by 
the  supposition,  my  misfortune  to  be  under 
prosecution  for  a  libel  against  all  those  seve- 
ral great  characters — and  at  the  same  time 
my  adoantage  and  privilege  to  have,  for  my 
trial  and  sentence,  the  choice  of  a  star-cham^ 
her,  in  lieu  of  a  jury  so  constituted  and  di- 
rected as  aforesaid — my  choice  would  be  in 
fiivour  of  the  said  star  ^chamber:  and  this, 
even  supposing,  the  constitution  of  it  to  have 
received  this  —  I  know  not  whether  to  call 
it  confirmation  or  amendment  —  to  wit,  that 
of  its  being  composed,  in  the  character  of 
judgesy  of  the  very  same  persons,  neither  more 
nor  fewer,  as  those  whom,  by  the  hypothe- 
tical and  argumentative  mention  thus  made 
of  their  names,  it  may,  for  aught  I  know,  at 
a  time  when  to  write  is  to  write  libeh,  have 
already  happened  to  me  to  have  libelled. 

Neither  caprice  nor  rashness  dictated  the 
choice  thus  made. 

Judging  thus  openly  and  avowedly  in  their 
own  cause —  executing  the  operation  of  con- 
viction  and  puni^iment,  at  the  same  time  and 
with  the  same  hands — this  apparent,  as  well 
as  real  union  of  functions,  at  present  so  er- 
roneously su/}pos«(/  to  be  disjoined,  would  be 
sufficient  to  point  towards  them  the  attention 


[Fam  L 

of  the  public  eye :  weak  as  every  diedk  mwfc 
be,  the  action  of  which  is  to  be  oanveyei 
up  into  so  high  a  sphere,  some  dieck,  and 
that  a  real  one,  they  would  have:  ii^iereas,  ia 
the  existing .  case,  while  the  'phantasmagorie 
vision  of  a  check  displays  itself,  of  the  reality 
lio  signs  have  ever  yet  been  visible. 

§  2.  ^  Jury-less  Judge  preferable  to  a  covert^ 
pensioned  Jury. 

2.  The  other  sort  of  judicatory  to  wfaicli, 
in  my  own  case,  as  above,  in  compariBOii  with 
a  ^ury  lo  constituted  and  directed,  I  afaoold 
not  hesitate  to  give  the  preference,  is  a  single- 
seated  judicatory,  consisting  of  a  judge,  with- 
out a  jury :  and  this  even  without  excepting 
the  noble  and  learned  judge,  under  wboae  d£ 
rection  the  jury-box,  for  the  reasons  already 
so  distinctly  stated^  would,  in  my  mind,  op- 
pose so  insuperable  a  bar  to  hope. 

To  those,  if  any  such  there  be,  to  whoa 
an  object  of  such  inconaderable  importanoe 
as  the  actual  state  of  judicature,  when  deli- 
neated by  so  obscure  a  pen  as  the  pKssnt, 
may  have  already  presented  itself  to  view, 
the  considerations  by  whidi,  in  the  character 
of  reasons  (see  Scotch  Reftirm)  this  choice  is 
dictated,  will,  if  not  already  brought  to  view, 
at  any  rate  be  sufficiently  apparent — it  beii^ 
in  one  word,  of  the  nature  of  re^^tmaiiitity 
(in  the  burthensome  sense  of  the  word)  to 
go  on  diminishing  ad  it^imtum,  in  propcvtioB 
as  the  ntcm^  of  those  who  are  shsirars  in  the 
burthen  is  increased:  not  that  from  the  same 
learned  judge,  by  whom  the  jury  would,  in 
the  case  supposed,  be  directed,  and  of  oovrse 
directed  to  convict  me,  I  could,  as  Jar  as 
conviction  goes,  entertain  any  ratioiwl  ex- 
pectation of  any  better  fkte.  But,  the  fitte  of 
the  defendant  bemg,  in  the  case  sopposed, 
placed  so  manifestly  as  w^  as  completely  in 
his  hands,  what  in  that  case  I  should  hope  fir 
is  —  some  mitigation  in  the  rigour  of  my  see- 
tence.  Not  that,  by  the  non-existenoe  of  a 
jury — not  that,  by  a  circumstance  ao  cooh^ 
pletely  foreign  to  the  consequences  and  ten- 
dency of  the  offence -^  any  defalcstioa  ooald 
be  made  from  the  real  demand  for  punishment : 
but  that,  in  some  way  or  other,  more  reedfly 
felt  than  described,  the  like  effect  might,  in 
some  degree,  be  produced  by  prudential  con- 
siderations. 

**  You  have  had  afeir  trial :  you  have  beca 
tried  by  a  jury :  by  a  jury  composed  of  year 
equals  and  fellow-subjects:  you  have  been 
convicted  by  that  jury."  ....  In  thi&straiB 
runs  regularly  the  eloquence,  by  which,  wbea 
a  convict  is  about  to  receive  his  doom,  in  aa 
oration  addressed  in  form  to  his  own,  but  ia 
design  to  other,  the  surrounding,  ears  (not  to 
speidc  of  pens,)  intimation  is  given  to  Ana,  that 
is,  to  them,  to  recognise  the  justice  of  it. 

In  this  way  it  is,  that  the  satisfoctioa, 
whatsoever  it  be, which  it  is  the  lot  of  the  ih»* 
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to  afl^rd,  by  his  suffering, 
to  the  injured  excellence  of  **  great  charac- 
ters" placed  in  "  high  situations/'  is  enjoyed 
without  abatement :  while,  of  any  dissatis- 
fiu;tion  that  may  chance  to  be  raised  by  it,  a 
portion,  more  or  less  considerable,  is  turned 
aside  upon  the  jury-box,  the  inhabitants  of 
which  find,  in  the  constitutional  darkness  in 
which  their  operations  have  been  involved, 
an  effectual  protection  against  all  assaults  to 
uriiich  visible  objects  stand  exposed. 

Were  it  my  lot  to  be  tried  for  a  libel — a 
lot  that  may  &U  to  roe  at  any  time,  as  well 
as  to  every  other  man  in  the  country,  who 
can  other  write  or  read,  and  whose  ende»> 
vour  is  to  afford,  in  any  shape,  he  being  not 
a  man  of  famUy^  '*  uutructioH  to  mankmd," 
—  I  had  rather,  a  hundred  times  over,  be 
tried  by  Lord  Ellenborough,  sitting  alone  in 
bis  proper  place,  whatever  it  might  be — the 
King's  Bendi,  the  Star-chamber,  or  the  Privy- 
chamber  —  by  Lord  ElienlxHrough  without 
a  jury  —  than  by  a  jury  trained  under  the 
direction  of,  as  well  as  directed  by.  Lord 
Ellenborough.   By  tears,  by  prostrations,  by 


*  Condttde  we  now  with  the  catechism — the 
i'frcnxi/ catechism — already  glanced  at. 

^'  Gentlemen  (p.  839,)  who  is  Mr.  Cobbett?  Is 

he  a  man  of  family  in  this  country  ? QuU 

AamoMeestj  Q$to patre  fiaius$  He  seems  to 
imacine  himself  a  speciesof  centor,  who,  elevated 
to  the  solemn  seat  of  judgment,  is  to  deal  about 
his  decisions  for  the  instruction  of  mankind.'*— 
Speech  of  the  Hon.  Spencer  Perceval,  in  his  cha- 
racter of  Attornev-general,  leading  counsel  for 
die  prosecutiMi,  m  the  trial  of  Mr.  Cobbett,  as 
above. 

Who  Mr.  Cobbett  U— was  to  this  man  cffa^ 
9nUy  a  matter,  even  at  that  time^  not  altogether 
nnknown,  and  is  somewhat  better  known  at  pre- 
aent.  What  he  is  no<  is — one  who  having  secured 
to  himself  some  £12,000  or  £13,000  a^year  of  the 
substance  of  the  people — ^raised,  no/  bv  taxes,  but 
l)y  means,  in  comparison  of  which  the  most  op^ 
j»^t9ive  ik  taxes  would  be  a  relief-^  has  made  it 
as  oompletely  his  inUrett^  as  this  prosecution, 
with  the  docttines  which  it  afibrded  occasion  to 
promulgtte,  have  proved  it  to  be  his  endeavour^ 
to  contnbute  what  may  be  in  his  power,  towards 
destroying  whatsoever  remains  unaestroy  ed  of  the 
liberty  of  die  press. 

090$  homohic  ewtf  Quopoire  naUnf  Sa  long 


a  certain  quantity  of  dust  licked  up,  by  in- 
tercession of  friends,  by  vows  of  good  beha- 
viour, and  other  et  cseteras  of  penitence  and 
humiliation,  it  might  then  happen  to  a  man  to 
find  "  feehngt,**  where  feelings,  other  than 
those  which  are  but  springs  of  vengeance, 
are  not  iww  to  be  found,  and  where,  except 
of  that  sort,  the  printers  of  The  Independent 
Whig  found  none. 

But  suppose  me  prosecuted,  and,  before 
such  a  jury,  of  course  convicted,  what  would 
be  then  the  language :  *'  Fool,"  or  "  weakest 
man  that  walks  over  earth  without  a  keeper 
—  what  would  you  have  ?  You  have  been 
tried  by  a  jury  of  your  country :  you  have 
been  convicted.  There  1  go  and  write  libels, 
if  you  can  do  it  within  four  walls,  without 
communication  from  without,  in  the  well- 
ordered  jail  of  Gloucester,  for  six  years  :  for 
three,  as  is  proved  by  your  transgression  after 
the  examples  you  have  had  before  you,  are 
not  sufficient."  Who,  in  a  word,  who  had 
to  stand  fire  from  an  adversary,  would  not 
rather  have  the  adversary  6^ore  a  screen  than 
behind  one  ? 


as  the  name  of  this  man  of  family  is  remembered, 
this  latinity  brought  forward  on  such  an  occasion, 
— ou^ht  never  to  be  forsotten.  Two  casts  of  men 
in  this  country :  men  of  family,  to  whom,  in  case 
of  delinquency,  impunity  is  due :  men  of  «io  fa- 
mily,  to  whom,  in  the  like  case,  put^hment  is 
due.  One  cast,  who  have  a  right  to  plunders  an- 
other cast,  who  have  a  right  to  he  plundered,  and 
to  be  punished  if  they  complain  of  iL 

Was  it  not  by  the  original  edition  of  this  ca- 
techism, more  than  hj  anything  else,  that  the 
French  Revolution,  with  its  honors,  was  pro- 
duced? 

And  here  we  see  one  use  of  a  special  and  well- 
selected  jury :  men  ennobled  by  the  *^  Esouire** 
tacked  by  the  constable  to  their  names.  With  a 
pedifree  reaching  down,  though  it  were  from 
Woaen,  is  it  possible  that  the  united  force  of 
pride  and  vanity  should  so  completely  have  got 
the  better  of  common  prudence,  as  to  represent 
thCiquestion  guUty  or  not  guiUy,  as  turning  upon 
the  question  ^mi/^  or  no  family,  had  it  been  to 
a  jury  of  the  original,  the  constitutional,  the  un- 
garbled,  the  uncorrupted  stamp  ?  Did  ever  man 
tnink  to  better  his  cause,  by  *^  violating,''^  in  this 
or  any  other  way,  the  ^^  feelings**  of  his  judge  ? 
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PAET    II. 
STATE  OF  THE  PACKING  SYSTEM,  ANNO  1808. 


CHAPTER  L 

INTRODUCTION — TWO  RCTOEICIKO 
BHRIEVALTISB. 

S  1.  TWficr  and  Skinner,  anno  1788-^. 
In  the  year  1784,  Sir  Barnard  Turner,  and 
Mr,  TTiomas  Skinner  (See  City  CkaractersJ 
the  late  celebrated  auctioneer,  afterwards 
alderman  of  London,  finding  themselves  She- 
rijffk  of  London  and  Middleux,  charged  as 
such  with  duties  of  no  inconsiderable  impor- 
tance, conceived  what  to  many  grave  and 
learned  persons  of  that  time,  '*  friends  to  social 
order  and  our  holy  religion,**  was  looked  upon 
of  course  as  a  theoretic  and  speculative  fiincy ; 
viz.  that  of  making  things  "  better  than  weu" 
by  applying  their  minds  to  the  fulfilment  of 
those  same  duties.  The  state  of  things  apper- 
taining to  that  department  having  presented 
itself  to  their  eyes  as  being  in  divers  parti- 
culars susceptible  of  improvement,  they  made 
in  that  view  what  arrangements  had  occurred 
to  them  as  being  in  their  own  power,  and  in 
a  tract  of  forty  8vo  pages* — gave  an  account 
of  what  they  had  done  themselves,  together 
with  a  statement  of  such  other  things  as,  if 
^ne  by  others,  presented,  in  their  view  of 
the  matter,  a  prospect  of  being  of  use. 

In  addition  to  some  regulations,  partly  exe- 
cuted, partly  recommended,  having  for  their 
objects  the  heaitk  and  good  behaviour  of  pri- 
soners, the  changes  thus  spoken  of  under  the 
ittme  of  "  alterations  and  amendments,"  oon- 
•isted  of  three  innovations — one  respecting 
the  disposal  of  goods  taken  in  execution  in 
dvil  actions,  the  two  others  respecting  the 
piace  and  motle  of  putting  criminals  to  death. 

1.  On  their  entrance  into  the  shrievalty, 
they  had  found  lodged,  by  customary  negli- 
gence, in  the  hands  of  the  sheriffs'  officers — a 
class  of  men,  whose  hearts  are  universally 
recognised  as  standing,  in  a  peculiar  degree, 
exposed  to  the  inroads  of  hard-heartedness 
and  corruption — the  function  of  nominating 
persons,  at  whose  disposal,  in  the  name  and 
4:haracter  of  appraisers,  goods  taken  in  exe- 
eution  were  regularly  placed  by  these  their 

*  The  title  of  it  is— ^*  An  Account  of  some 
Alterations  and  Amendmenu  attempted  in  the 
Duty  and  Office  of  Shertf  of  the  County  of 
Midd/esex  and  Sheriffs  ofthe  City  of  London, 
durinff  the  Sheriffalty  of  A'lr  Barnard  Turner^ 
and  Thomas  Skinner ,  Bag.  —  London:  Printed 
by  Stephen  Clark,  No.  15,  Brokers  Row,  Moor. 
fields,  1784.**    NobookscIler*sRame. 


patrons:  and  ofthe  general  remit  of  tUs  ■r'> 
rangement  a  tolerably  adequat«  coiieep<li6B 
may  be  formed  fi'om  owe  individual  eaae,  m 
which,  according  to  the  report  given  of  it  by 
these  sherifi,  the  value  of  the  property  so 
taken,  being  about  five  times  the  amoant  ef 
the  debt,  and  the  whole  having  been  tslm 
from  the  debtor,  no  more  than  a  tithe  ei  it, 
viz,  half  the  amount  ofthe  debt,  had  kmak 
its  way  into  the  pocket  of  the  craditor;  the 
other  nine-tenths  having,  in  some  regular  emi 
established,  but  unascertained  or  at  I 
divulged  proportions,  been  shared  I 
the  minister  of  justice,  and  his  official  i 
and  associate  above  mentioned. 

To  this  grievance  the  remedy  they  aiipKei 
was  one  which,  though  in  principle,  imd  m 
the  character  of  a  regularly-established  f»> 
medy,  applicable  by  ah  persons  oo  all  occa- 
sions not  altogether  an  unexceptionable  one, 
proved,  in  the  individual  hands  in  questioB, 
there  is  reason  to  think,  a  beneficial  one :  tht 
nomination  which  they  had  found,  as  abeve, 
in  the  hands  of  their  officers,  was  taken  e/A 
of  those  low-stationed  and  impure  hands, 
into  their  own :  and  forasmuch  as  in  thnt  sti^ 
tion  men  are  not  only  too  highly  and  conspi- 
cuously elevated,  but  moreover  too  fivqocntly 
changed,  to  be  mudi  in  danger  of  ewgagipg 
with  success  in  the  organization  of  suiy  ie« 
pilar  plan  for  the  extraction  of  luere  front  so 
impure  a  source,  the  mischief,  if  not  altogether 
eradicated,  must  naturally  have  been  conn 
derably  diminished.' 

On  what  footing  the  matter  stands  nt  pve. 
sent,  it  has  not  fiillen  into  ray  way  to  f 
At  that  time,  as  the  evil  genius  of  the  ( 
carded  functionaries  would  have  it, 
sheriffs  were  upright  as  well  as  public-apiritcd 
men :  and  Skinner,  being,  in  relation  to  the 
branch  of  business  in  question,  in  a  pc»  lai 
nent  degree  an  intelligent  one,  knew  wliere 
to  find  his  like. 

At  present,  the  magnificent  edifice,  now 
erecting  in  the  centre  of  the  dty  under  iJkt 
name  ofthe  Auction  Mart,  presents  tlie  idn 
of  a  more  radical  cure. 

2.  On  the  ground  of  capital  punishment, 
the  place  and  mode  of  execution  fiimislied  to 
these  reformers  two  other  opportumtiea  far 
casting  their  honest  mite  into  the  ueaamy  of 
justice. 

On  those  melancholy  occasions,  on  whidi 
to  save  the  trouble  of  reforming  them,  and 
adjusting  punishment  in  quality  as  well  aa 
quantity  to  delinquency,  malefcrton  of  the 
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most  diT€nified  detcriptJom  are  InToWed  in 
one  inducriiiiiiifttiiig  deitruction,  the  opera- 
turn  WW  in  those  days  regularly  preceded  (it 
aeema  not  easy  to  say  why)  by  a  procession 
of  two  or  three  miles  length,  in  the  course  of 
niiich,  whatever  effect  could  have  been  ex- 
peered  from  the  concluding  tragedy  was  more 
than  eountervailed  by  ibe  intervening  dia- 
orders.  Struck  with  the  incongruity  of  this 
aorpluaage  of  locomotion*  our  reformers  fixed 
4ke  ceremony  to  the  well -assorted  spot  to 
which  it  remains  attached  at  present :  a  spot 
imniediatdy  contiguous  to  the  place  of  con- 
finement from  which  the  victims  then  used 
to  be,  aa  they  still  are,  taken  for  the  ap- 
pointed sacrifice. 

At  that  same  time,  the  firtal  operation  being 
performed,  as  mechanicians  say,  by  hand^  was 
performed  in  that  coarse  and  uncertain  man- 
ner, by  which  the  sufferings  of  the  patients 
were  expoeed  to  receive  unintentional  in- 
crease. It  was  to  this  happily  associated  pair 
of  humUe  and  unambitious  reformers,  that 
tike  machinery,  now  applied  to  that  purpose, 
and  still  known  by  the  almost  burlesque  but 
nole  ezisting  name  of  the  New  Drop,  owed 
its  establi^roent.  Under  English  justice, 
the  intended  object,  as  well  as  effect  of  it, 
corresponds  exactly  with  that  of  the  ffmllo- 
time,  under  the  anarchical  tyranny  of  revolu- 
tioikary  Prance.  For,  in  the  design  of  the 
humane,  as  well  as  scientific,  inventor,  whose 
name  k  has  perpetuated,  that  instrument  (a 
^enek  edition  of  our  Halifax  Maiden)  had 
no  other  object  than  that  of  diminishing,  in 
each  instance,  the  Buffering  produced  by  those 
executions,  the  mttkitude  of  which  depended 
on  other  hands. 

To  any  one  who  has  been  arrustomed  to 
observe  bow  slow,  in  every  department  of 
government,  fit>m  the  highest  down  to  the 
lowest,  €be  pace  of  reform  is,  and  how  thickly 
lieset  with  obstades  the  paths  which  it  has 
to  tnurerse,  it  may  be  apt  to  appear  difficult 
to  conceive  by  what  strange  accident,  even 
in  so  low  a  sphere,  a  change,  which  had  for 
its  resoH,  as  wdl  as  for  its  object,  the  good 
of  the  msmy,  should  have  been  suffered  to 
tikeefieet 

As  to  the  innovation  which  consisted  in 
tiie  disturbsnce  giren  to  the  official  arrange- 
flnent,  by  whidh  so  quiet  and  regular  a  divi- 
eion  had  been  made  of  the  property  of  the 
debtor  between  the  officer  and  the  appraiser 
— in  the  btt  of  its  having  been  suffered  to 
take  effect,  and  that  too  without  opposition 
from  above,  he  may  behold  a  certain  proof  of 
two  things:  viz.  1.  That  there  was  no  in- 
dividual existixig  in  any  such  station  as  that 
of  a  judge  or  other  considerable  law-officer, 
into  whose  hands  so  much  as  a  single  penny 
of  the  profit  that  used  to  be  thus  extracted, 
was  ever  foH  to  have  found  its  way ;  and  that, 
in  partienlar,  if  m  the  disposal  of  any  of  the 


property  in  question,  any  errert  w'ere  ever 
committed  by  any  one  of  these  inferior  mini- 
sters of  justice,  no  Chief-Justiceof  the  King's 
Bench  had  ever  considered  himself  as  having* 
gained,  or  conceived  himself  as  being  in  a  way 
to  gain,  to  the  amount  of  £1434 :  15 ;  6  a-year, 
or  any  part  of  that  sum,  nor  any  Chief- Justicer 
of  the  Common  Pleas,  £733 : 3 : 1 1  a-year^ 
or  any  part  of  that  sum,  nor  any  attorney- 
general  thai  or  any  other  sum  by  contributing 
to  the  manufiicture,  or  effecting  or  permitting 
the  correction  of  any  of  these  errors :  2.  That 
neither  did  there  exist  among  any  of  those 
exalted  personages,  any  indivitiual  whose 
pride  had  found  itself  by  any  accident  engaged 
in  the  protection  of  Uie  abuses  or  inconve- 
niences thus  removed. 

3.  As  to  the  procession  from  Newgate  to 
Tyburn,  the  thieves,  whose  practice  found  it* 
self  diminished  by  the  abolition  of  this  cere- 
mony—  these  unlicenced  depredators — not 
one  of  whom  ever  had  or  ever  would  have  found 
any  difficulty,  other  than  from  want  of  money, 
in  his  endeavours  to  purchase  a  toss-up  for 
impunity  on  pretence  of  some  error,  bearing 
no  more  rational  relation  to  his  case  than  to 
that  €}f  the  first  homicide — found  themselves 
unable  in  their  conjunct  capacity  to  make  anv 
such  case  as  on  the  ground  of  precedent  would, 
in  point  of  decency,  have  warranted  any  gen- 
tleman of  the  long  robe,  in  the  character  of 
judge,  counsel,  or  member  of  parliament,  to 
stand  up  in  support  of  it. 

4.  As  to  the  new  drop,  the  dying  agonies 
of  the  patients  destined  to  be  relieved  by  it, 
not  haring  found,  in  a  long  robe  or  in  any 
high  situation,  any  person  possessing  any  such 
interest  in  their  continuance,  as  is  possessed 
by  such  a  multitude  of  personages  in  high 
situations  and  long  robes,  in  the  continuance 
oi  the  living  agonies  of  so  many  thousands 
who  are  kept  so  regularly  immured  in  forced 
idleness,  by  their  authority  and  for  the  sake 
of  their  profit  and  their  ease,  and  the  only 
persons  whose  co-operation  towards  this  re- 
form was  necessary,  being  the  swrveyor  and 
the  carpenter,  whose  sensibility  to  the  ad* 
vantages  of  it  was  beyond  dispute,  thus  it 
was  that  this  reform  too  found  its  way  into 
existence  unopposed. 

In  a  word,  barring  opposition  from  supe- 
rior power,  accomplishment  being  within  the 
power  of  the  reformers  themselves,  and  no 
interest  intervening  in  any  tangible  shape  to 
call  down  opposition  from  above,  the  reforms, 
such  as  they  were,  were  carried  into  effect. 

By  these  circumstances,  when  rightly  con- 
sidered and  put  together,  the  known  fiicts  of 
the  case  may  be  found  to  stand  divested  of 
that  air  of  fable,  by  which,  to  a  first  glance, 
they  may  have  seemed  obscured. 

§  2.     PhiUipe  and  x.    Anno  1807-8. 
From  that  year  (1784)  to  1807,  nature  took 
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tune  to  rest  henelf :  and,  in  all  those  three- 
and-twenty  years,  though  of  abu$e,  in  a  oon- 
aiderable  Tariety  of  shapes,  there  could  not, 
diuing  any  part  of  that  time,  have  been  any 
deficiency,  it  appears  not  that  in  the  series  of 
worthy  and  respectable  gentlemen,  who  suc- 
eeeded  each  other  in  that  office,  there  had 
been  so  much  as  onet  to  whom  the  idea  had 
occurred,  of  occupying  himself  in  any  such 
theoretic  and  ipecuUuive  task,  as  the  attempt- 
ing to  make  any  defiJcation  from  the  mass : 
no — not  a  thought  about  any  such  matter,  in 
the  breast  of  any  one  of  the  units  in  so  many 
pairs  of  functionaries,  any  more  than  if,  in- 
stead of  paying  his  £2000  or  £3000  for  the 
privilege  of  discharging  the  functions  of  his 
office,  he  had,  like  a  pair  of  HoMwMe 
Knoxest  received  his  £10,023  a-year ;  or  like 
an  Earl  of  Buckinghamshire,  his  £11,094,  or 
like  a  pair  of  Lord  Se^mowrs,  his  £12,511, 
or  like  a  pair  of  Percewde  (one  behind  the 
other)  his  £38,574  («  subfeet*'  alas  I  to  <*  <fe. 
dttctum,**)  for  the  trouble  of  bearing  the  offi- 
cial title  of  it :  practice  not  being,  in  any  part 
of  all  this  time,  u  any  degree,  or  by  any  body, 
neglected  — practice,  to  wit  in  eeaentitUs,  such 
as  going  to  court,  riding  about  in  a  gilt  chariot* 
giving  and  eating  dinners,  and  the  like. 

Africa,  in  times  of  old,  had  the  reputation 
of  producing  such  singuhirities  as  could  be 
exhibit^  on  four  legs.  In  modem  times, 
England  has  among  nations  been  noted  for 
dudng  singularities  on  half  the  number  of 


la  the  shrievalty  year  1807-8»  the  spirit  of 
reform  having  passed,  as  hath  been  seen,  three- 
and-twenty  years  of  repose  on  the  pillows,  or 
In  the  graves,  of  Sir  Barnard  and  Mr.  Skin- 
ner, made  its  appearance,  in  the  character  of 
%  giant  risked,  in  the  body  of  Mr.  Phillips, 
a  publiahmg  bookseller  of  the  first  eminence, 
who,  on  receiving  fit>m  his  Majesty's  sword 
the  customary  honour,  changed  his  appella- 
tion into  that  of  Sir  Richard  Phillips. 

In  the  nature  of  the  shrievalty  there  is  a 
sort  of  mgeterg,  in  consequence  of  which  he, 
who  does  not  look  well  to  his  words,  and  even 
he  who  does,  will  be  in  continual  danger  of 
frlling  into  one  or  other  of  two  heredee,  which, 
like  ScgUa  and  Charyhdie^  lie  in  wait  for  him, 
one  on  the  side  of  grammar ,  the  other  on  the 
side  of  &^and  canoics  leamimg.  In  London 
and  Middlesex,  taken  together,  there  is  never 
one  sheriff' only ;  there  are  always  two  sheriffi. 
The  same  two  respectable  gentlemen  who,  in 
the  dty  of  London,  constitute  two  sheri£b,  and 
thereby  two  persons,  constitute,  in  the  county 
of  Middlesex,  but  one  sheriff,  and  thereby,  in 
legal  abracadabra,  like  man  and  wife,  but  one 
person;  —  or  else  viceversd; — for,  such  is 
the  frailty  of  unlearned  memory,  that  as  often 
as,  in  relation  to  this  article,  one  minute  &ids 
me  in  possession  of  orthodoxica]  truth,  the 
Mijct  minute  finds  me  dispossessed  of  it. 


In  the  artificial  and  involuntary  fiateaily 
contracted  by  him  on  this  oeeaaioii,  it  was  net 
the  lot  of  Sir  Richard  to  find  any  nidi  ieficitf 
as  that  which  had  attended  Sir  Banardand 
Mr.  Skinner. 

Bishop  Burnet — or,  if  not  he,  aome  otfur 
self- reported  eye-witness,  whose  name,  if 
found,  would  not,  to  the  prtsetU  purpose,  add 
much  to  the  stock  of  our  useful  kaoiriedge, 
tells  us  of  a  pair  of  tvins  whom  he  saw  ^Ms% 
in  Holland,  and  whose  misfortune  it  was  to 
stand  connected  by  bonds  of  fraternity  dosv 
by  much  than  either  of  them  wished;  vii.by 
an  adhesion  of  some  sort  or  other,in  the  nptm 
of  the  back-bone,  cmistituting  thence,  iniead 
of  two  bipeds,  one  unfortunate  qumdri^eL 

At  the  age  of  about  twenty,  one  person  of 
this  unhappily-connected  pair  paid  tin  debt 
of  nature.  The  condition  of  tiie  surviver  is 
too  deplorable  to  be  dwelt  on  anywhere,  eipe- 
dally  in  this  place.  All  that  is  here  wanted 
of  him  is  to  serve  as  a  type  of  one-half  of  e« 
quadruped,  or  double  biped  sherWi 

In  hu  pilgrimage  through  the  thorny  region 
of  reform.  Sir  Richard  was  not  long  ere  he 
found  himself  in  the  disastrous  pUghi  abeife 
alluded  to.  Into  the  body  of  Ms  twin  col- 
league, Mr.  :r,  either  the  beneficent  spirit 
above  spoken  of  had  never  made  its  entrattes, 
or  had  soon  made  its  retreat,  leaving  it  in  ths 
conditi<m  of  a  carcase,  whidi,  if  sot  dead  in 
law,  was  dead  to  the  purpose  of  renderings  hi 
any  degree,  less  pernicious  the  oonditioB  of  the 
law.  At  every  step  he  took,  our  kn^tinnd 
himself  with  this  everlasting  coUeagne  ai  his 
back,  exhibiting,  in  no  other  form  than  ths* 
of  the  vis  inertiiB,  except  now  and  then  afciA 
or  two,  any  signs  of  life. 

As  to  Mr.  X,  I  borrow,  on  this  ocMwionfor 
his  use,  one  of  the  names  employed  1^  mtAt- 
maticians  for  the  designatioii  of  their  imiaia 
quanHUes,  not  thinking  it  neeesaary  to  \am  to 
possess  any  other  introducdon  to  "J^iaoi 
Posterity"  than  what  he  has  secured  to  hiiiilf 
by  his  own  picture,  as  drawn  by  himaelf  and 
published  by  Sir  Richard,  in  that  work  of  Uk 
of  which  mention  has  been  already  made. 

As  to  Sir  Richard-—  what  things  he  did — 
what  other  things  he  tried  to  do,  and  wwdd 
have  done,  but  for  the  giants  and  dragoma  he 
had  to  encounter  in  his  way — all  the  while 
with  this  mass  of  proud  flesh  at  lue  badE— 
matters  of  that  sort  belong  not  exactly  to  tUs 
place :  any  more  than  the  sort  of  raqnital  he 
met  with,  in  another  character  (see  p.  Ill,) 
from  a  pair  of  learned  brethren,  wImmb  he 
found  so  much  more  perfect  in  the  art  of 
*«  dwelling  together  in  unity,"  than  he  and  Am. 

Of  the  list  of  his  achievements  and  lesaaue- 
oessful  endeavours,  one  alone  belonga*  by  any 
direct  title  at  least,  to  this  history;  vIl  the 
discovery,  made  by  him,  of  the  pitch  of  per- 
fection, at  which  the  art  qf  packmg  rthat 
master  art  of  which  the  eUmntB  faftTe  Deal 
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io  be  deliverad  as  abore,)  haa 
been  carried  m  the  applioatum  made  of  it  to 
jp«del/Hrie». 

BeholdtBg  in  the  Comrt  ofExdteipur^  as 
abo?e,  the  great  manufactory  or  workshop,  in 
which  it  was  carried  on,  and  seeing  more  to 
admire  in  the  ingeimty  displayed  in  it,  than 
in  the  jmrpomt  to  which  he  saw  it  applied,  he 
addressed  a  letter  to  the  chief  amductor  of 
that  important  branchof  busixiess,  notidng  the 
state  of  the  art,  together  with  such  observa- 
tions as  had  been  suggested  by  it. 

At  this  time  he  was  either  ehariiohle  enough 
to  sMpfom — or,  (what  seems  the  more  pro- 
bable interpretation  of  the  two)  decorum 
enough  to  9um  to  mtppoae^  that  the  mode  in 
whidi  the  busmess  was  conducted  was  a  secret 
to  the  pre-eminently  learned  as  well  as  skilful 
person,  onder  whose  auspices  and  authority 
he  found  it  going  on.  But,  if  such  was  ever 
realbf  his  bdief,  it  was  not  long  before  he 
found  himself  obliged  to  take  his  leave  of  it. 

CHAPTER  IL 

TBS  aHEBITF  TO  THE  LORD  CHIEF  BAEOH  — 
NOTICES. 

§  1.     SmbntoMce  of  the  Letter, 

Few,  ample,  and  important,  will  be  seen  to 
be  the  statements  made  by  this  sheriff  to  the 
Lord  Chief  Baron.  After  the  substance  of 
each  statement,  follows  an  intimation  of  the 
sort  of  answer  given  to  it. 

1.  That  in  the  judicatory,  over  whidi  the 
Lord  Chief  Baron  presides,  juries  are  become 
virtually  permanent :  and  that  the  Lord  Chief 
Baron  Imows  they  are.  Of  this  state  of  things 
the  Lord  Chief  Baron  admit*  the  existence ; 
and  moreover,  as  will  be  seen,  juetyiee  it.— 
Say,  eubmtted  andjuet^ied, 

2.  That  this  permanence  is  contrary  to  an 
admowledged  principle  of  the  constitution, 
and  considered  by  the  public  as  such.  — Aot 
denied. 

3.  That  it  is  contrary  to  the  express  pro- 
yiaion  of  an  act  4>f  Parliament  [4  Geo  II. 
c  7,  §  2.]— Abf  denied. 

4b  That  the  permanence  has|HieiltJi^  for  its 


N.  B.  The  word  paehxng  not  employed : 
but  the  modes  of  operation  indicated,  and 
eertain  offidal  persons  indicated  as  operators. 
— Not  denied. 

5.  That  of  the  interference  of  the  solicitor 
Oft  owe  eide,  viz.  the  solicitor  for  the  crown, 
»  selection,  chargeable  with  partiaKty,  is  the 
Aahiimal  result.  —  Not  denied. 

Partly  by  a  regard  to  decorum,  partly  by 
the  want  fk  that  experience  whidi  was  yet  to 
come,  the  sheriff  was  betrayed  into  two  other 
assertions  which  proved  erroneous. 

6.  One  was — that  this  permanence  had  not 
miBong  the  number  of  its  osiisef,  on  the  part 


of  the  learned  judge  whom  he  was  addreasiBg, 
either  dtreeUon  or  coiuuMmoc.  This  was  in 
April  1806.  But  in  September  following,  we 
shttll  see  him  relating  acta,  by  which,  on  the 
part  of  the  judge,  eonniwmce  was  rendered 
certain^  and  direction  (the  system  of  permed 
nenee  being  in  Uie  judge's  answer  openly  de> 
fonded)  liuU  ahort  of  it. 

7.  The  other  was — that  among  the  causes 
was  either  negligence  or  indifference,  on  the 
part  of  the  official  persons  by  whom  the  ju- 
rors are  fixed  upon : — which  persons,  as  tiie 
Lord  Chief  Baron  could  not  but  know,  though 
the  shcnff  does  not  sute  who  they  were» 
were  officers  acting  under  the  authority  of 
the  learned  judge.  But  of  this  breach,  not 
only  of  eonetitutional  principle,  bu^  as  vir« 
tually  admitted,  of  poeitioe  law,  neither  ae< 
gUgence  nor  indifference  had  been  the  cause. 
And  the  proof  of  its  not  having  had  either 
for  its  cause,  is  given  by  the  sheriff  himself 
a  little  further  on.  For,  on  receipt  of  a  re- 
monetrance  made  by  him,  we  shall  see  the 
master  packer  giving  up  for  the  moment  the 
supposed  illegid  practice,  but  afterwards  re- 
suming it. 

§  2.  T&e  Letter  in  its  own  worde-^with 

ObBervationB. 
Here  follows  the  letter  in  its  own  words. 
Phillqn,  p.  166. 

«  TO  THE  LOED  CHIEP  BAEON. 

*<  Mt  Loed,  —  In  obtruding  upon  your 
Lordship,  on  a  question  which  has  arisen  in 
the  exercise  of  the  high  office  which  I  have 
the  honour  to  fill,  and  which  appertains,  in 
an  important  degree,  to  the  practice  of  the 
court  OTcr  which  your  Lordship  so  honourably 
presides,  I  am  emboldened  by  that  urbanity 
and  liberality,  which  I  have  discovered  to  be 
the  leading  and  actuating  traits  of  your  per- 
sonal character. 

"  Yonr  Lordahip  is  donbtleBS  aware,  that 
the  pubUe  have  viewed  with  pecuHar  intereet^ 
for  wumg  gears  past,  the  manner  in  which 
Bfeeial  juries  are  brought  together,  and  par- 
ticularly the  circumstance  that  they  have  con- 
sbted,  with  little  variation,  of  nearhf  the  same 
individuals  in  every  cause,  for  terms  and  gears 
together.* 


*  For  terms  and  gears  together.]  Hera  we 
see  the  notice  given  of  the  permanence. 

The  fact  stated  by  the  sheriff  and  admitted 
nod  jusHJIed  (as  we  shaU  see)  by  the  Lord  Chf^ 
BaroHy  IS— not  merely  that  m  the  special  juries 
serving  in  his  LQrdihip*8t»urt,  then  have  been, 
out  of  the  twelve,  an  individnal^  or  a  few  indivi- 
duals, in  whose  instance  thia  pomanenoe  has  had 
place :— .but  that  it  is  the  whoik  body  of  special 
jurymen  that,  for  the  indefinitely  lon^  number 
of  years  in  question,  has  been  m  this  state  of 
pennanenoe. 

In  the  composition,  ^ven  in  each  instsnee,  to 
the  jury  taken  from  this  permanent  body  of  ju- 
rois,  .Mmv.variation,  tbougli  that  but  a  ^  httk 
variation^**  is  admitted  by  the  ^icrif:  but,  sub- 
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'<  In  ctiues  between  individuals,  this  is  a 
matter  of  minor  consequence ;  but  in  causes 
between  the  eroum  and  the  subject,  your  Lord- 
ship will  readily  conceive,  that  it  is  a  practice 
viewed  with  jealousy,  and  does  not  accord  with 
those  oiher features  of  our  jurisprudence  which 
are  so  mudi  admired  at  home  and  abroad. 

**  The  evil  is  not  attributable  to  the  con- 
tdtance  or  direction  of  the  judges,*  nor  to  any 


ject  to  this  limitation,  the  non-variation  is  ad» 
mated  by  the  Lord  Chief  Baron. 
Of  the  difference  between  the  several  distin- 

Sishable  lists,  teoen  or  thereabouts  in  number. 
It  have  place  in  the  case  of  upecial  jurors,  an 
explanation  has  been  given  above.  [I'art  I.  Ch. 
IV.  §  4.]  Of  the  ''litUe**  variationia  question, 
what,  in  the  language  of  <Aaf  explanation^  is  the 
mult  ?  Only  that,  to  make  allowance  for  casual 
non-attendance,  and  at  tlte  same  time  provide  for 
general  convenience  (the  convenience  to  wit  of  all 
penons  who  belong  to  any  of  those  dssses  whose 
eonvenienee  is  considered  as  entitled  to  regard, 
—I.  e,  all  penons  concerned  but  the  suitors,) 
the  sdeet  and  secret  qnaf\fted  list  is  constantly 
larger  than  any  actually  serving  list:  in  a  wora, 
that  it  contains  some  number  above  twelve:  or, 
lest  the  arrangement  should  ever  find  itself  dis. 
tntbed  by  the  intervention  of  casual  interlopers, 
if  pot  upon  the  reduced  list,  say  fouroind-twenty. 

This  select  and  secret  qualifed  liit  is,  to  such 
actually  serving  litt^  ^bat.  in  the  £ast  India  di- 
icctton  the  list  composed  oi  the  directors  actually 
in  the  direction  at  any  given  point  of  time^  with 
the  addition  of  all  who  ever  have  been  m  the 
direction,  is  to  the  list  composed  of  the  actual 
directors  slone:  with  only  this  difference,  vis. 
that  the  exclusion  of  supernumeraries,  which,  in 
the  case  of  the  East  tndta  direction,  is  deter- 
mined by  rotation,  (subject  to  a  prolongation  of 
the  exclusion  in  the  instance  of  thu  or  that  indi- 
vidttal,  in  so  rare  an  event  as  a  determination 
taken  to  that  effect  by  a  minority  of  proprietors,) 
is,  in  the  case  of  the  guinea  boards  determined 
partly  perhaps  by  seniority  upon  the  list,  but 

^tlj,  at  any  rate,  by  chance,  as  well  as  partly 


partly,  at  a 
by  choiee. 


Rendering  the  select  and  secret  Rst  no  larger 
than  the  serving  list,  is  an  arrangement  that 
flood  prohibited  by  divers  considerations: — 

1.  It  would  have  rendered  the  duty  too  severe! 
it  would  have  converted  the  bonus  into  a  burthen 
«-in  the  instance  of  every  such  member  of  the 
corps,  with  whose  business  or  amusements  such 
legular  and  unremitted  attendance  would  not 
have  suited :  and  it  would  thereby  have  excluded 
this  or  that  useful  member  in  whose  instance  the 
leqoisite  obsequiousness,  so  often  as  it  suited  him 
to  attend,  might  be  depended  upon. 

2.  The  imposition  would,  in  this  fbrm,  have 
been  too  barefhced :  —  twelve  persons,  under  the 
name  of  jurymen,  sitting  at  all  times  without  any 
variation,  and  thus  forming  a  board  no  less  ma- 
nifistly  permanent  and  unchanging  than  that  of 
the  twelve  judges,  could  never  have  passed  thus 
long  under  the  name  of  a  jury:  no,  not  even 
under  the  habitual  blindness,  almost  universally 
manifested  to  every  the  most  flagrant  abuse, 
which,  hAvixkgjudges  for  its  authors,  is  screened 
ftom  scrutiny  by  the  name  of  law, 

*  Connivance  or  direction  of  the  judges,]  — 
This,  as  already  intimated,  turns  out  to  be  a 
romplete  mis-statement:  though,  as  idready  in- 
timated,  a  very  pardonable  one.    Attributable 


delect  in  the  law;  but  it  ortset'aoidy,  as  I 
am  told,  from  the  negligence  or  nuUg^ena^ 
with  which  the  juries  are  struck  by  the  pro* 
per  officers,  and  from  the  interference,  in  oer- 
tain  cases,  of  the  soHcUors  for  the  erosm,X 


—  not  to  the  "  directum  "  of  Uie  judges  ?  — juit 
possible ;  — not  to  their  "  connivance  9  **  .,^  mat 
possible. 

The  state  of  thinn  here  in  questkm  is  that 
very  state  of  things  the  existence  of  which  Ut  hai 
so  often  been  observed)  is  not  only  admitted  bat 
justified  by  the  chief  judge,  to  wnom  that  letter 
IS  addreitKed.  That  it  had  his  ingenuity  and 
industry  for  its  efficient  cause  is  not  certain: 
but  that  its  existence  was  known  to  him  Is  oer. 
tain :  since,  in  dechuinjg  his  approbation  of  it,  he 

Gounds  that  approbation  on  an  experience  of  as 
Dg  a  standing  as  his  own  existence  in  the  dia> 
racter  of  a  public  functionary. 

Of  such  connivance  does  the  existence  require 
confirmation  ?  HeguirCj  surely  not :  but  ooufir- 
mation ,  if  a  fact  so  firmly  esubli^thed  can  be  ren- 
dered firmer,  we  shall  find  it  receiving  further  on ; 
viz.  where  the  permanent  system  having,  at  the 
inMtance  of  this  sheriff",  been  for  the  moment 
broken  in  upon^  by  the  most  fuUy  employed  at 
the  Lord  Chief  Baron*s  two  master  packers,  wss 
restored  as  soon  as  the  sheriff's  back  was  turned. 

+  Negligence  or  indifference  m  the  oroper 
officers.]  Another  misstatement;  but  alike psr- 
donable.  By  the  chief  judge,  to  whose  authority 
the  nui;bter  packer  is  subject,  the  system  haying 
been,  accoraing  to  the  judge*s  own  dedanoion, 
contemplated  by  him  during  a  period  of  twenty, 
four  years,  ana  at  the  end  of  that  term  openly 
defended,  whether,  on  the  part  of  this  subordi- 
nate, the  acting  up  to  this  system  could  have  been 
the  result  of  ^^n^ligenee,**  or  altogether  matter 
of  ^^  indifference^  might  be  left  to  any  one  to 
pronounce.  But  whatsoever  might,  at  the  time 
of  this  letter,  viz,  4th  AprU  180d,  have  been  the 
stote  of  the  official  mind  in  question,  that  it  wss 
not  long  before  a  state  altogether  opposite  to  that 
of  indifference  had  place,  is  demonstrated  by  the 
fact  just  spoken  of^  viz.  the  reatomtion  of  ihb 
State  of  thmgs,  so  shortly  after  the  day  when,  at 
the  instance  of  the  author  of  this  letter,  it  had 
been  suspended. 

±  The  solicitor  (of  the  crown)  is  permitted 
to  interpose,]  In  relation  to  the  incident  hexe 
spoken  of,  1  suspect  some  want  of  deameas,  if  not 
of  correctness,  m  the  information,  on  which  dtis 
part  of  the  statement,  thus  made  by  the  sheriff^ 
was  grounded :  — 

1.  ^lot  only  in  this,  but  in  all  the  other  packing 
'ces  (according  to  the  practice,  as  stated  ia 

the  books,*)  Uie  solicitor,  as  wdl  on  this  side 

'  1.  For  the  Kh)g*s  Bench,  dvil  office,  see 
Tiddsnd.  Crompton  by  Sellon, 

2.  For  the  King's  Bench,  crown  office,  see 
Hands. 

3.  For  the  Common  Pleas,  master  packers,  the 
two  prothonotariea. 

4.  For  the  Exchequer,  plea  office,  master 
packer,  the  derk  of  the  pleas— see  Edmund*. 

6.  For  the  Excheouer,  remembrancer's  office, 
naaster  packer,  the  deputy  remembrancer,  dieie 
is  no  book  of  practice  as  yet  extant :  but  that  in 
the  re<:pect  in  question,  the  practice  of  this  office 
agrees  with  that  of  the  four  other  offices,  msy 
be  wdl  inferred  by  analogy,  and  is  in  substasoe 
affirmed,  as  wiU  presently  appear  by  the  kamed 
gentleman  who  distes  from  Lucoln^i  Inn, 
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The  freeholder's  list  is  full,  and  toleraUy 
perfect;  but  in  calling  over  the  names,  the 

as  on  the  dher^  has,  to  one  purpose,  a  right  .^ 
an  acknovledeed  rig:ht  —  to  intcroose ;  viz.  to 
the  purpose  of  striking  out  his  twelve^  out  of  the 
Ibrty-eight  members  of  the  gross  occasional  Hsty 
rtgiiaxly  nominated  by  the  master  ||)acker. 

2L  This  intenxMiition  of  his  —  this  interposi- 
tion, coDsidered  by  the  sheriff,  and  by  him  de- 
nounced  to  the  Lord  Chief  Baron,  as  a  cause  of 
partiality  in  the  selection,  at  what  ttaee  of  the 
process  is  it  considered  as  taking  place  ?  At  the 
time  regularly  a^ipointed  for  mutual  defalcation, 
if,  by  the  ezduMon  of  twelve  out  of  the  forty" 
eighty  any  appreheLMOn,  entertained  by  this 
soliciior,  of  a  deficiency  in  the  article  of  obtCm 
quioHsntsSy  would  be  sativfied,  in  vuch  case  all 
conversation,  whether  to  the  effect  here  spoken 
of,  or  to  any  other,  is  needless  or  superfluous. 

3.  That,' the  whole  of  this  gross  iist  being  at 
the  nomination  of  the  master  packer,  any  real 
danger  of  non-obsequiousness  towards  the  crown 
side  should  exiH^  except  in  the  extraordinary 
case  of  corruption  succesMfully  applied  by  the  in- 
dividual^  the  defendant^  has  been  over  and  over 
again  shown  to  be  a  state  of  thin^  altogether 
improbable :  that  in  that  state  of  things  any  such 
danger  should  be  so  much  as  apprehended^  seems 
not  very  probable.  To  what  end^  then,  any  such 
indirect  and  mendacious  interference  ? 

At  what  point  of  time$  Antecedently  to  the 
declaration  and  production  made  of  the  grou 
occasional  list  —  made,  in  form  and  ceremony, 
b^  the  master  packer  (or  his  derk)  at  the  very 
time  when,  by  the  defalcation  of  24,  viz,  12  on 
each  side,  the  number  on  that  gross  occasional 
list  has  just  been  brought  down  to  the  24  on  the 
redueed^»i?  or  not  tmafler  that  time  ? 

1.  If  antecedently,  it  would  suppose,  between 
the  master  packer,  and  the  solicitor  of  the  crown 
(the  solicitor  of  the  customs,  for  example,  or  the 
solicitor  of  the  excise,)  a  perfect  ana  collusive 
understanding :  yet,  at  the  same  time,  on  the  part 
of  the  solicitor,  a  fraudulent  sort  of  language, 
such  as  would  by  that  collusion  have  been  ren- 
dered unnecessary.  And  moreover,  this  conver- 
aatioo  being  carried  on  secretly  and  oollusivcly, 
between  these  two,  at  ik  private  meeting,  the  so- 
licitor on  die  other  side  not  being  present^  how 
should  ittranspire  9  and  not  once  only  by  accident, 
but,  OS  here  represented,  habttually  transpire  ? 

2.  The  time  at  which  insinuations  of  the  sort 
in  question  have  been  made,  suppose  it  now  to 
have  been  the  very  time  of  the  regular  and  tri- 
partite  meeting  between  the  two  opposite  solici- 

.  tors  and  the  master  packer,  at  his  omce.  On  this 
occasion,  if  from  such  insinuations  any  advantage 
could  pofisibly  be  gained  to  the  crown  side,  the 
case  must  be,  that  after  the  selection  constants 
made cX  the  48  by  the  master  packer— all  48 
being  persons  who  cannot  but  have  been  put  in 
for  tne  purpose  of  affording  and  having  an  actu^ 
aVy  serving  list,  composed  of  persons  wno,  ^*  vnth 
Utile  varialifm^  are  in  constant  exerdse  —  and 
therefore  selected  for  the  very  purpose  of  pro- 
ducing that  result,  which,  by  tne  admission  made 
by  the  Chief  Baron,  is  proved  to  be  actually  and 
constantly  produced  —  the  case,  I  say,  must  be, 
that  after  a  selection  thus  made,  the  faculty  of 
striking  out  twelve  names...  twelve  names  out  of 
a  Kst  so  formed—  has  frequently,  by  the  crown 
•oBcctor,  been  regarded  as  not  yet  suiBdent  for 
his  pniyoia:  ano  on  this  luppositioo,  and  thia 


aoUdtoT  ii  permitted  to  interpose,  and  to  May 
who  will  and  will  not  attend:  so  that  instead 


supposition  alone,  it  is,  that,  in  addition  to  the 
12  duly  put  aside  by  him  in  the  exercise  of  his 
right,  some  number  of  others  have  required  to  be 
unduly  pat  aside,  by  means  of  the  fraudulent 
insinuations  here  above  supposed  and  mentioned. 

This  bein^  the  object,  now  then,  at  the  time 
now  in  question,  viz,  that  ot  the  reffular  meeting, 
is  it  to  be  accomplished  ?  Probability  seems  to 
be  already  out  of  the  question :  as  to  ponsibiHiy 
there  seems  to  be  but  one  mode  so  much  as  posm 
sible^  and  that  \»ihis:^  The  lii^t  of  48  beinj^  pro. 
duced  by  the  master  packer  to  the  two  soHdtors, 
the  crown  solidtor  ukes  it  up  and  says —  *•*  Thia 
man  **  (speaking  of  A)  ^^  will  not  attend :  should 
his  name  remain  upon  the  reduced  and  summoned 
list  ?  Putting  him  on  this  gross  list  is  therefore 
of  no  use :  out  with  him,  then ;  ai:d,  to  make  up 
the  48,  let  us  have  somebody  else."  This,  speak- 
ing of  A  ;  and  so  on  in  regard  to  B,  C,  D,  &c 
whatever  may  be  the  number  of  those  whom,  on 
this  supposiuon,  it  appears  to  him  advisable  to 
endeavour  in  this  way  to  get  rid  of. 

But  while,  by  means  of  this  insidious  language^ 
this  fraudulent  practice  is  carrying  on— toe 
defendanfs  solicitor — what  is  he  about  all  thia 
while  ?  ^^  If  this  man,  as  you  think,  will  not 
attend,  then  strike  him  out :  or  if  you  insist  that 
the  whole  number  to  which  your  power  of  striking 
out  extends  shall  remain  to  you  undiminished, 
let  me  strike  him  out."  Such  would,  naturally 
^and,  morally  speaking,  necessarily-.- be  the 
language  of  the  d(efendant*s  solidtor,  unless  ht 
too  were  in  the  league  against  his  dient*s  interetia 
and  rights. 

It  is,  I  say,  hefore  the  oommencemeot  of  the 
operadon  of  mutual  erasure,  that,  at  that  tripar. 
ate  meeting,  any  such  conversation,  if  at  aD, 
must  have  been  held : — for,  after  that  operation, 
the  48  being,  by  the  striking  out  of  12  on  each 
side,  reduced  to  the  24,  with  what  colour  of  rea- 
son or  honesty  could  the  crown  solidtor  require 
—and  on  no  other  pretence  than  that  of  expected 
nonoittendance — require,  that  A,  and  B,  and  so 
on,  should  be  struck  out  of  this  reduced  Ust? 

^^  Why  then  did  you  leave  his  name  in?** 
exclaims  immediatdy  the  defendant's  solidtor  t 
^^  and  to  what  purpose  strike  it  out  now  ?  Sup- 
pose his  name  left  m ;  and  therefore  suppose  him 
not  to  attend:  where  is  the  inconvenience  ?  there 
remain  still  28  others :  and,  if  there  were  a  hun- 
dred, 12  of  them  are  as  many  as  can  serve.  But 
if  this  man  be  vow  struck  out,  anothek 
man  must  kow  be  put  in  :  and,  if  another  be 
MOW  put  in,  /  must  have  the  option  of  striking 
htm  out,  just  as  I  should  have  had,  had  his  name 
stood  among  the  original  48.** 

On  this  supposition,  then,  a  serving  list  of  12, 
^'  composed  wxth  Hitle  variation  of  the  same  perm, 
sons^^*  must  have  been  the  rcsuH  of  a  gross  list 
of  48,  such  as,  though  constantly  formed  by  the 
master  packer,  to  whom  every  one  of  their  cha- 
racters and  habits  of  acting  is  by  lon^  experience 
so  perfectly  known,  is  notwithstanding  so  oddly 
oonstituteo,  that  by  striking  out  of  the  numba 
any  twelve  that  he  pleases,  the  crown  solidtor 
cannot  yet,  without  increasing  the  discarded  num^* 
ber  by  insidious  practices,  get  such  a»iury  as  will 
be  fit  for  his  purpose.  But  instead  ot  a  constant 
good  undersunding  between  these  two  servant* 
of  the  crown,  this  would  suppose  a  constant  con- 
flict 1— on  the  part  of  the  master  packer,  dispo- 
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of  tlie  names  being  indiffkreiufy  taken  and 
dietaUd  2y  the  officer  of  the  courts*  and  the 


Man  to  thwart,  on  eveiy  occasioD,  the  jMrpoaei 
of  the  crown  tolidtor ;  which  object,  after  all, 
notwithstanding  the  existence  or  a  power  ade- 


Sopposing,  therefore  (whidi  I  see  no  reason  for 
not  doing,)  supposing  sach  oonTeisations  to  hare 
rea%  paned  as  the  information  given  to  the 
sheriff  statei  to  have  paaaed.  I  cannot  but  con* 
dude  them  to  have  been  perfectly  innoeent :  and 
that  for  this  simple  reason,  that  no  point  could 
be  expected  to  be  gained  by  them  were  they  other- 


To  what  drcomslanoe,  then,  attribute  the 
mention  thus  made  of  them  by  the  sheriff  in  this 
letter  of  his  to  the  Lord  Chief  Baron?  Evidently 
cnouffh  to  this,  viz:  that  the  conception  he  had 
been  led  to  form  of  the  mischief  fell  thus  far  short 
of  its  real  magnitude :  the  packing^  which  by  the 
information  he  had  received  had  Men  presented 
in  the  character  of  an  irr^gular^ukd  thence  easily 
corrigible  a^ute^  was,  in  truth,  die  result  of  re/fu» 
iar  and  inveterate,  and  thence,  unlets  bv  extza- 
erdinary  measures,  not  corrigible,  practice. 

But  under  charges  such  as  these,  the  curious 
circumstance  is  the  silence  of  the  judge.  ^'  A 
judicial  officer  under  your  dependence  is  habi. 
tnally  in  league.**  says  the  shenff,  ^'  with  the  soli. 
cUor  on  one  siae;  uid,  being  so  in  league  with 
biniy  leagued  with  him  in  acoKSPiEACTa^unst 
justice,  permits  him  to  set  aside  jurors,  till  he 
has  got  a  jurr  to  his  mind.*'  '« Well,'*  says  the 
judip,  eays.  I  mc«n|  by  his  sOence— ^*  wdl,**  says 
the  judge,  **  and  if  ne  does,  what  do /care?**  nor 
▼et  merely  bv  his  silence;  for  with  all  this  before 
nm,  we  shall  lee  him  pronouncing  it  in  express 
terms,  and  without  exception  or  distinction,  to  be 
^«  veU;**  departure  from  it,  betUr  than  weU; 
meaning  the  opposite  to  wdU  Accordingly,  in 
the  eourw  of  the  letter  which  we  shall  come  to 
presently,  we  shall  find  his  lordship  speaking  of 
certain  results,  which,  being  by  his  lordship  re. 
garded  as  beneficial,  reconcile  him  most  perfoctlv 
to.  the  means,  whatsoever  they  may  be,  by  which 
thinr  are  cfleeted:  you  whatsoever  they  mav  be; 
wea  althou({fa  this  collusion,  partiality,  and  con- 
spiracy against  justice,  had  thus  been  alleged  to 
be  of  the  numba. 

All  this  whOe  the  statement  was,  to  his  lord- 
Aip*s  knowledge,  in  many  pobta,  incorrect 
Wny  then  bestow  upon  it  this  virtual  admis- 
sion? Because  the  r«BJ  state  of  the  practice  was 
so  much  woTK  than  the  state  thus  ascribed  to  it 
The  ofMinctf  roof  ascribed  to  the  corruption  was 
nothing  worse  than  casual  irreguiarUyi  nor 
could  tte  cause  so  assigned  havelieen  aaequate 
to  the  production  of  the  effeas— whereas  the  true 
root  was,  and  is  to  be,  found  in  rt^ular  and  cf- 
loUUAed  pnctice:  and  that  practice  so  ordered 
as  to  render  the  corruption  turez  the  nomination 
coinpletcly,  as  wdl  as  constantly  and  avowedly, 
made  by  an  officer  in  the  dependence  of  the  judge. 
Observmg  the  hound  to  be  upon  a  wrong  scent, 
tile  fox  sat  quiet  while  the  enemy  pursued  his 


•  Indl^gtrentlif  taken^  and  dictated  hvtheoM^ 
eerofthe  conrL\  Consbtently  with  tne  result, 
known  to  be  produoed^that  result,  to  wit,  the 


known  to  be  produoed^that  result,  to  wit,  the 
production  oTwhidi  is,  as  above,  admitted  and 
defonded  by  the  cfai^  jadge,  vis.  the  ''  lUtk 


attendance  oftkoee  pereone  being  c ^ 

by  the  exaction  of  severe  penalties,  the  jiirie» 
are  chiefly  composed  of  those  who,  it  in  looeely 
stated,  will  attend;  and  these  are  freqaently 
the  Mame  pereone^  jury  after  jury^  and  term  q^ 
ter  term, 

**  Your  Lordship  will  perceive,  from  the 
inclosed  letter^  of  Mr.  «  "  •,  that  the  skerilb 
have  had  some  difficulty  in  their  minds  on  the 
subject  of  siflBsioiitii^  persons  thus  retnmed ; 
considering  as  they  do,  that  the  clause  dT  the 
4th  Grco.  IL  applies  equally  to  ^tedal  nad 
common  jwries.  Yet  as  the  correctioo  of  the 
evil  IB  their  object  as  public  officers,  rather 
than  any  contention  with  the  officer  of  the 
court,  I  have  felt  it  more  respectful  «t  onee 
frankly  to  submit  tiie  whole  matter  to  your 
Lordship,  in  the  hope  that  it  may  tend  to 
place  everything  on  its  proper  footiQg  in  the 
pleasantest  manner. 

"  I  beg  at  the  same  time  to  have  it  fie- 
tinctly  understood  by  your  Lordship,  that  in 
making  this  statement,  and  in  writing  the 
observations  contained  in  this  note,  I  hnve 
had  no  design  to  implicate  the  conduct  of  any 
individual;  and  thttt,  in  stating  the  general 
focts,  my  only  object  has  been  to  jus&fy  the 
application  whidi  I  have  in  this  manner  feH 
it  my  duty  to  make. 

"  I  entreat  of  your  Lordship  to  believe 
me,  with  every  sentiment  of  respect,  yoors, 
he.  he.  he  •<  R.  PHnxira." 

Bridge  Street,  Apra4, 1806. 

CHAPTER  UL 

LORD  CHIEP  BABON  TO  8HBRI7P  8IE  nwn^mn 
PHILLIPS — AVOWRIES  AND  DBFBNCKS. 

§  1.  Subetanee  of  the  Letter. 
Four  days  after  the  sheriff's  letter,  vis.  on 
the  9th  of  April  1806,  comes,  from  the  Lord 
Chief  Baron  to  the  sheriff,  an  answer,  of  the 
general  complexion  of  whidi  an  intimeliQB 
has  been  given,  as  above. — I.  Admitted  and 


variaiUm^**  and  in  effect  the  not  muck  teee  tkam 
identity  of  the  actuaUy  serving  liat,  and  dienee 
theperftct  identity  of  the  eelect  and  eeerei  list, 
the  correct  spplication  of  any  sudi  tenn  ea  iis. 
d^fftrence  does  not,  in  any  sense,  appear 
ticable.  Let  it  even  be  sufiposed  that  no  < 
solicitor  ever  takes  any  part  m  the  business 
than  what  the  solicitor  on  the  other  side  \ 
here  is  still  a  package  as  completelv  cfleeted  bj 
the  master  packer  oZoik,  as  it  ooula  be  by  n  le. 
ffion  of  crown  solicitors;— the  jury  ~ that  body, 
i  only  supposed  use  of  which  is  to  serve  ea  e 


check  upon  the  judge,  named  on  every  < 
by  the  dependent  of  the  judge. 

t  ne  inchted  letter.]  via.  the  letter  of  the 
learned  gentleman  who  dates  from  the  Temple  ; 
whose  ^^  oftffTva^tofw*'— being,  as  we  sittU  aee, 
snd  without  exception,  pronoimced  by  tiie  lionl 
Chief  Baron  to  be  ^*  pe^lBcUyjnee^^ne^  bfthat 
oonfirmation,  adopted,  and  rendered  fnR 
pared  of  his  I.ortff%V  ( ' 
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justified,  the  permtaumx,    IL  Not  denied — 

].  That  it  b  mutmgtiiMiumtd ;  2.  That  it  is 

oontnry  to  act  of  parliament ;  3.  That  the 

mode  in  which  it  b  effected  b  by  officers  m 

big  lordship's  dependence,  in  collusion  with 

the  solicitor  on  one  side. 
None  of  sU  these  phenomena  coming,  in 

his  lordship's  conception,  under  the  notion 

of  "  inemvenience,'*  he  dedares — and  on  the 

authority  of  hb  own  **  hng"  experience — that 

not  '*  the  leatt  imcimveniinee^  has,  from  the 

practice  in  queationf  ever  "  atiun  dmrmg  aU 

thai  time:* 
On  the  other  hand,  to  the  restoring  special 

juries  to  that  state  of  independence  in  which 

they  are,  by  the  constitution,  intended,  and, 

in  fact,  supposed  to  be,  he  oppoees  two  de- 
cided objections.    These  may  be  comprised 

under  the  following  heads :  — 

1.   Increase  of  vexatum  —  Yis.  eventual 

vexation  to  persons  liable  to  be  called  upon 

to  serve  in  the  capacity  of  special  jurors : 

veiation,  a  mischief  the  avoidance  of  which 

constitutes,  it  must  be  confessed,  one  of  the 

eoUatend  eitde  ofjuetiee. 
2.  Daager  to  juatice — viz.  to  the  main  and 

direct  end$  qfjuUiee — by  the  prejudice  that 

may  result  to  one  side  of  the  cause  or  the 
other,  as  it  may  happen :  to  wit,  by  a  partial 
loss  ol  a  species  of  **  inetniction"  which,  in 
the  daas  of  causes  in  question,  he  represents 
the  jurors  to  stand  in  need  of,  to  make  them 
do  justice. 

Theoretical  dassificationB,  such  as  the  above, 
are  looked  down  upon  of  course  with  sublime 
disdain  by  the  almighty  creators  and  arbiters 
of  practice.  But  being  my  duty,  it  b  my  en- 
deavour,  to  place  hb  lordship's  arguments  in 
what  appears  to  me  the  clearest  as  well  as 
strongest  light  of  which  they  are  susceptible. 
Of  these  supposed  tnconvens^iiees,  such  is 
the  force  with  which  the  consideration  ope- 
rates on  his  mind,  that  he  concludes  with 
using  hb  influence  with  the  sheriff  to  engage 
him  to  leave  things  as  they  are. 

Whether,  even  supposing  the  inconveni- 
ences in  question  to  exbt — and  that  in  the 
utmost  degree  of  force  in  which  they  are 
capable  of  existing  —  whether,  even  on  that 
suppontion,  they  would  in  laio  constitute  any 
sufficient  warranty  or  so  much  as  an  apology^ 
for  the  mal-practices,  the  existence  of  whidi 
b  admitted,  is  a  point  on  which  not  much 
seems  to  require  to  be  said. 

But  the  very  exbtence  of  the  inconveni- 
ences in  point  of  fact,  seems  to  call  for  an 
inquiry,  which  will  be  the  business  of  another 
chapter. 

§  2.  The  Letter  in  it$  otpn  words. 

«  TO  SIR  RICHARD  PHILLIPS. 

**  Old  BsU«7,  April  9tii,  1806. 

**  Sir,  -^  Permit  me  to  thank  you  for  the 
very  flattering  manner  in  which  you  were 
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pleased  to  make  the  commanication  I  re* 
ceived,  with  respect  to  the  summoning  of 

special  juries.  Mr. *8  observations  were 

perfectly  jutt  :*  I  cannot  but  observe,  how- 

•  Mr. *i  observatUmt  were  perfMly just.} 

These  observations  are  those  of  the  feameo  gen* 
tlcman  who  dates  from  the  Temple^  as  above  s 
which  observatioos  have  for  their  basb  the  OfL 
nion  that  the  dause  in  question— vis.  the  danse 
having  forits  object  the  securingaconstant  change 
of  jurymen — or,  at  any  rate,  uie  preventing  the 
too  frequent  ^  returning  to  serve^  the  same  jury- 
man — ^^  applies  (to  usenb  own  words)  to  tpeekd 
aswdlastocowimofiinfymen.**  Such  b  the  opi- 
nion with  which  the  Lora  Chief  Baron  dedarea 
hb  concurrence. 

Here  then  ban  act  of  parliament,  which,  in  the 
opinion  of  the  learned  judge  himself,  was  meant 
to  prevent  a  man  from  serving  in  Middlesex,  aa 
a  Bpecbl  juryman,  so  ofUn  as  twice  in  the  com- 
pass of  three  terms;  and  thb  practice  it  is,  that* 
understanding  it  to  be  mohibited  by  act  or  par- 
liament, the  teamed  judge,  having  lOl  along  per- 
severed in  the  countenancing  of  it,  labours,  as  we 
shall  see,  in  thb  letter,  to  preserve. 

And  nowoomes  upon  the  carpets  circumstance 
of  so  whimsical  a  oomplexioo,  mat  the  reader  had 
need  of  some  time  to  put  hb  mind  in  order  for  the 
reception  of  it.  Such  b  the  fidlibility  of  human 
learning,  that  notwithstanding  the  learned  Tcm- 
pbr*s  «SDft«fnNiftoiit,'*  and  the  **  perfect JiMfiMt** 
of  them,  yet  so  it  has  happened,  that  in  the  pains 
we  shall  see  him  take  to  run  counter  to  tibe  inten- 
tions oX  an  act  of  parliament,  the  learned  judge 
WIS  disappointed :  the  case  being,  that  after  all,  on 
the  part  tf  the  penner  of  that  act,  there  was  not, 
in  truth,  any  such  intention  as  that  it  thoM  be 
construed  to  extend  to  ipecb/ juries.  Thb  will  be 
shown  nresently .  But  as  to  the  contempt  meant 
by  the  leaned  judge  to  be  pot  upon  the  authority 
of  parliament,  that  being  snweXeihit  own^  and 
not  at  all  affected  by  the  intention  of  any  other 
person  or  persons,  such  as  the  framers  of  that  or 
any  other  act,  we  can  do  no  otherwise  than  take 
hie  word  for  it 

In  regard  to  JkUehooA,  a  known  dbtinctMNi 
among  moralbts  b  that  between  a  logieai  fidse- 
hood,  andanftAlooione.  YonrAi^fica/fids^iood 
b — where,  for  example,  you  spttk  of  a  thing 
whidi  b  not  true  as  iiit  were  true,  whether  yoo 
think  it  true  or  not:  your  ethical  ftVifhiMMl  is., 
where  you  speak  of  a  thing  as  true,  believing  it 
not  to  be  <me,  whether  it  be  really  trae  or  not. 

The  dbtinction  thus  suggested  m  the  first  in- 
stsno&  by  the  particular  sort  of  obligation  whidi 
regards  truth,  will  be  found  applicable,  with  equal 
proprietjr,  to  an  obligation  of  any  other  nature,  to- 
getner  with  the  cofi<ravm#tofu  that  correspond  to 
It:  and,  in  the  present  instance,  it  may  on  thb  or 
that  oocasioo  be  of  use  to  us,  to  save  us  from  the 
imputation  of  incorrectness  and  injustice,  should 
itna]>pen  tous,inn)eakingof  anyof  thekwsin 
question,  to  apeak  of  them  not  only  as  owrtrsmftf, 
but  as  contravened* 

In  regard  to  the  padeing  system,  what  will  be 
dear  cnou^  to  any  person  who  will  take  the 
trouble  of  looking  into  the  two  acts  in  question, 
with  thb  view  (3  Geo.  II.  c  2»;  4  Geo.  IL  c  7) 
b..-that  the  foundation  of  it  having,  not  only  at 
the  time  of  passing  the  first  of  these  two  acts,  but 
a  considerable  time  before,  been  laid— bid  and 
eaublished  by  the  practice  and  rules  of  court, 
which  in  each  oouxt  gave  the  nomf     ' 


I  of  spa* 
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«Ter,  tfaat  he  uses  the  expression,  *  if  you 
think  it  worth  your  while'  to  make  any  ra- 


cial juiorB  to  the  master,  the  dependent  of  the 
jud^.-.tbe  lawyers,  by  whom  or  under  whose  di- 
leetion  the  several  acts  were  penned,  and  who,  it 
will  appear  prohable,  had  for  their  principal,  and 
wrhaps  for  their  sole,  sinoerelypnrsued  object, 
we  ipving  to  this  system  an  efficient  degree  of 
tsttfit,  took  effectual  care  not  to  divest  of  that 
permanence,  which  was  so  essential  to  the  ex* 
pected  service,  the  bodies  which  it  had  in  view  to 
organize. 

In  thecharacterof  jpecia/;Mror«as  in  any  other, 
men  (they  saw  well  enough)  could  be  depended 
ttjioo  onljr  in  proportion  as  they  were  tried.  On 
this  principle  it  was,  that  the  contemplation  of  the 
ebt  which  every  now  and  then  there  misht  be  to 
do,  produced  a  natural  aversion  to  new  foces.  A 
detomination  was  acoordinoly  taken,  that  when 
lihejpermanence^  which  haof  been  denounced  to 
paruament  as  the  cause  of  the  mischief  came  to 
he  prohibited,  the  prohibition  should,  if  possible, 
be  prevented  from  extending  to  special  ^uxin. 

At  the  same  time,  as  in  the  case  of  jurors  m 
ceneral,  ^^corrupthH^  bad  been  the  abuse,  which, 
fiaving  cslled  the  attention  of  the  legislature  to 
the  subject,  had  given  a  preamble  to  the  first  act, 
a  sentiment,  compounded  of  shame  and  appre* 
hension,  prevented  them  from  attempting  to  esta- 
blish the  exception  in  express  words.  The  course 
they  took  was  a  more  ingenious  one.  Exception, 
tbejr  inserted  none;— at  the  same  time  tlicy  so 
managed  the  act,  that  should  the  time  ever  come 
fis  carrying  it  into  execution,  it  would,  in  virtue 
of  tliis  or  that  word,  ingeniously  slipt  in  for  the 
purpose,  be  found,  as  in  this  very  instance  it  has 
Men  firand,  itiapplieable  to  special  juries. 

Not  to  overload  ihis  note,  a  sketch  of  the  course 
they  took  for  compassing  this  point  is  posted  off 
to  a  separate  diapter.    (Chap.  V.) 

The  odd  thing  is,  that  so  many  learned  persons 
—two  others,  besides  the  pre-eminently  learned 
one — should  have  concurred  in  a  mistake,  thus 
onfisvourable,  in  appearance  at  least,  to  the  state 
of  things  he  was  upooldiuff  at  the  expense  of  so 
much  pains.  But,  to  fina  intermetation  for  all 
the  wisdom  displaved  by  so  many  learned  persons, 
would  be  too  much  for  one  unlearned  one.  Suf. 
fident  be  it  for  him  simply  to  point  it  out  as  form, 
ing  the  matter  of  a  problem,  which  must  be  left 
to  ti^  its  chance  tor  solution  from  some  other 
hand. 

What  makes  the  oddity  still  more  odd  is — 
that  of  these  same  sututes  the  non^pplicability 
to  the  subject  of  special  juries  (those  clauses  of 
course  excepted,  in  which  special  juries  are  ex. 
pressly  mentioned)  had  been  dedared  more  than 
once,  after  solemn  arf^ment,  by  the  court  of 
Ming's  Bench  t — once  m  a  comparatively  recent 
case,  that  took  place  in  Michaelmas  Term,  on  the 
86th  of  November  1793>-abont  three  quarters 
of  a  year  after  the  day  which  gave  the  benefit  if 
the  Lord  Chief  Baron*s  wiitdora  to  the  Exchequer 
Bench  ;  —  once  before  that  time,  in  a  compara- 
tively ancient  csap,  determined  by  the  Lord  Chief 
Jusuce  Raymond,  in  the  cane  of  me  JTifi^  against 
FrankUn,  Hilary  Term,  5  Qeo,  II.  anno  1731  _ 
about  a  twelvemonth  after  the  passing  of  the  first 
and  most  efficient  of  this  string  of  acts ; — a  case 
the  report  of  which  was,  on  the  occasion,  and  for 
the  purpose,  of  the  cause  last  decided  but  here 
first  mentioned,  dug  up  by  one  of  the  judges 
iMler)  out  of  the  neap  of  dust,  in  wtuch  Tor 


form:*  this,  as  far  as  respects  the  Court  d 
Exchequer,  I  have  not  found,  from  the  ej> 

two^and^xty  yean  it  had  lain  buried buried 

as  usual,  lest  the  knowledge  of  it  should  become 
possible  to  those  who  were  to  be  made  to  softer  for 
not  knowing  of  it. 

If  indeed  so  it  be,  that  on  this  occsalon  It  had 
become  an  object  with  his  lordship  to  show  to 
the  people  of  London  and  Middlesex,  dirough 
the  medium  of  their  sheriff,  what  sort  of  regard 
English  judges  are  in  use,  and  upon  occasion 
disposed,  to  pay  to  acts  of  parliament,  on  this 
hypothesis  the  particular  turn  thus  taken  by  his 
lordship's  wisdom  may  be  accounted  for,  by  being 
brought  within  a  general  rule: 

When  an  act  ot  parliament  is  produced  to  an 
English  judge,  and  the  execution  of  it  called  for 
at  ms  hands,  the  first  question  with  him  natursUy 
iM^  whether  it  suits  his  taste :  if  yes^  he  gives  it 
his  to,  or  what  he  calls  *'  his  support  ;*'  it  «o,  he 
dealsbyitasthepre-eminentlyleamedperson  here 
in  question  dealt,  and  majr  be  seen  deahng,  by  this 
law,  the  relevancy  of  which,  ii  not  actually  be* 
lieved  by  him,  was  at  least  feigned  to  be  believed, 
for  the  purpose  of  showing  his  regard  for  it. 

Thus,  in  the  instance  of  Lord  Chief  Justice 
Raymond,  in  the  case  dug  up.  as  above,  by  Mr. 
Justice  Buller—speakinff  of  the  act,  then  as  wdl 
asnow,  in  Question —.viz.  8  Geo.  11.  c.  26,— "Ae," 
vis.  Lord  Raymond,  ^*  said— /A<;  act  of  Parlia* 
ment  was  a  very  heneficitU  act^  and  ought  to  be 
supported.**  Note,  that  being  in  the  secret,  he 
knew  that  this  act,  beneficial  as  it  was,  was  not, 
on  any  occasion  on  which  corruption  could  have 
been  checked  by  it.  ever  intended,  otherwise  than 
in  show,  to  extend  to  special  juries:  and  conse- 
quently, that  it  would  not  stand  in  the  way  of  any 
of  that  corruption,  for  the  purftoses  of  which  the 
special  jury  system  had  been  instituted,  and  in 
and  by  this  very  act,  was  by  the  astutia  of  the 
learned  penmen  spread  out  to  an  all-compr^en- 
sive  extent 

He,  therefore,  who  should  take  upon  him  to 
impute  to  English  judges,  or  to  any  or  them,  any 
such  intention  as  that  of  overthrowing  ol/  acts 
of  parliament  without  distinction,  would  utter  a 
gross  calumny :  as  gross  a  one  as  if  he  were  to 
impute  to  Lord  Ellen  borough  any  such  intention 
as  that  of  suppressing  all  publications  without 
distinction.  No :  where,  as  in  the  instance  of 
Lord  Kajmond,  an  act  of  parliament  has  the 
good  fortune  to  be  agreeable  m  their  taste,  uid 
the  parliament  by  which  it  has  just  been  enacted 
is  suU  sitting,  in  any  such  state  of  things,  such 
is  their  condescension,  they  are  ready  to  give  it 
their  "  supvort,'' 

In  regard  to  the  question  whether,  as  per  by. 
potheMzi,  in  thus  setting  up  an  act  of  parfiament 
his  lordship's  object  was  to  show  how  eaaQy  be 
could  put  it  down,  some  additional  light  may  per* 
haps  be  thrown  upon  it,  by  a  case  which  there 
will  be  occssion,  a  little  farther  on,  to  bring  to 
view :  (see  Part  IV.  Chap.  1 1.)— a  case  in  whicb, 
if  the  evidence  be  to  be  believed,  we  shall  see  the 
judffes,  all  twelve  of  them,  concurring  in  the 
dedared  determinaHon  to  persevere  in  oefisatinjg 
the  express  words,  ss  well  as  unmisconcetvabS 
intention,  of  a  law,  made  for  the  sole  pnrpooe  of 
putting  an  end  to  certain  oppressions  and  extor- 
tions, the  profit  of  which  had  thus  been  vahily 
endeavoured  to  be  snatched  out  of  their  hands. 

*  "  If  you  think  U  worth  whil^  to  make  aiw 
n^/brm.]  Of  the  letter  thus  aUttded  to,  the  wpiA 
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pericRce  of  nbove  twenty-four  yean,  in  the 
character  of  his  Majesty's  law  officer,  or  aa 


^  If  you  should  think  it  worth  while  to  rec' 

Wy  the  practice  which  has  obtained** 

Here  we  see^  aUui ! — a  jeofail:  a  jeofail  in  the 
i^ape  of  a  mUrectiuU  an  error  large  enough, 
had  it  been  properly  placed,  to  have  giyen  im- 
punity to  a  murderer  or  an  incendiary,  and  tent 
them  out  to  commit  fresh  murders  or  light  up 
fresh  fires.  An  error?  But  to  what  came  shuu 
it  be  imputed  ? — to  laeha  in  the  clerk  f — not 
it  indeed u-to  attutia^  and  welcome : — to  iadtet  9 
.—presumptuous  thought  f—sucb  weaknesses  the 
law  suffers  not  to  be  imputed  to  tuch  derks.  ~ 
Some  other  cause  must  therefore  be  found  for 
it: — but  of  this  presently. 

The  light  in  which  the  two  learned  lawyers-- 
the  ojfeial  and  the  prqfe$tionai  one— the  light, 
with  its  different  shades,  in  which  the  supposed 
ODntravention  is  contddered  by  them,  is  well  worth 
observation  ;  the  rather,  as  it  affords  a  further 
specimen  of  the  sort  of  oonaidenition  which  the 
law  of  parliament  is  accustomed  to  be  held  in  by 
the  fraternity  of  lawyers.  By  the  professiona] 
lawyer,  the  change  prooosed  by  the  sheriff  is 
admitted  to  be  a  ^"^  rteHfieationr*  a  substitution 
of  riffhi  to  wrong:  a  substitution  of  obedience  to 
an  inveterate  course  of  wilful  and  contemptuous 
disobedience;  But,  so  rooted  in  the  minds  of  the 
brotherhood  is  the  habit  of  treating  with  coo- 
tempt  the  only  rule  of  action  which  is  not,  under 
the  usurped  name  of  fato,  a  system  of  imposture, 
that,  let  the  ditobodUnee  it  baa  been  tieated  with 
be  ever  so  flagrant  and  undeniable,  a  doubt  is 
expressed,  whether  it  be  *•*  worth  while^  to  sub- 
atitute  to  it  the  contrary  habit  of  obodimwe* 

N>  much  for  the  learned  couHtet:^m9»  to  the 
^re-eminently  learned  judge,  when  he  comes  to 
take  up  the  matter,  thus  tar  we  see  him  concur- 
fing  with  the  learned  counsel  at  the  first  glance ; 
viZi  that  it  rests  with  them  and  theirs,  whether 
to  paj  any  refptrd  to  an  act  of  parliament  or  not : 
and  nnding,  m  the  doubt  of  the  learned  counsd, 
a  sort  of  tancfion,  I.  e.  what  among  lawyers  passes 
us  such,  for  the  practice— for  that  practice  which, 
without  doubt  on  either  part,  the  leeislature  had, 
after  stigmatizing  it  as  *^  corruot^^  (see  Part  I. 
Ch.  IV.  §5,)  prohibiud,helays  hold  of  the  doubt, 
as  a  sort  of  authority^  entitled  to  have  its  weight, 
-where  the  audiority  of  parliament  had  none. 

In  the  opinion  thus  giTcn  by  the  learned  coon- 
-•el,  one  little  expression,  howcTcr,  did  not  alio- 
l^ether  quadrate  with  the  Tiews  of  the  learned 
|udge :  1  mean  the  word  ***  rectify ;"  because, 
ID  the  idea  of  redijleaiion^  a  woia  so  far  from 
being  suitable  to  hw  purpose,  is  necessarily  in- 
cluded the  actusl  existence  of  something  wrong, 
on  an  occasion  where  the  thins  signified  by  it  wss 
to  be  discountenanced.  His  Lordship  puts  aside 
accordingly  this  unguarded  word,  which  does  not 
«nit  his  purpose,  and  substitutes  another  which 
doet  suit  his  purpose,  lliis  other  is  the  word 
^  reform  i*^  a  woitl  which  to  lawyers  in  general, 
in  concurrence  with  all  others  who  have  an  inte- 
leat  in  the  maintenance  of  abuse  in  any  shape, 
is  an  object  of  such  well  known  horror:  havmg 
lor  its  synonymes,  theory^  epeculatioih  ifmotutiofi, 
dnjldelity^  jacobiniemj  confueUm^  deetructiou  of 
social  order ^  et  ccetera,  and  so  forth. 

Judge  and  barrister  together.^  it  is  curious 
coongn  to  obserre  what,  hi  the  iudgmcnt  of  those 
learned  persona,  if,  as  well  as  what  IS  furt,  ^*  worth 
iriuk.**    What  i$  woith  while,  t»-*violat]ng  a 


Chief  Baron,  to  be  worth  while:  m  /  hav€ 
never  seen  the  leatt  inconvenience*  arise  from 
the  manner  of  striking  and  summoning  special 
juries,  duringthat  time.  A  great  inconvenience 
to  the  special  jurors  roust  arise  from  sum- 
moning those  from  a  dittance.'f 

**  The  causes  in  the  court  of  Exchequer 
are  of  a  nature  quite  peculiar  to  themselves 
in  many  respects,  and  the  duration  of  any 
cause  is  particularly  uncertain.  In  order  to 
obtain  their  attendance,  it  has  been  found 
expedient  to  summon  such  as  live  near  to 
Zondon,X  otherwise  there  would  be  Uttle  ex- 
pectation  of  having  anything  like  full  special 
jurieSfi  and  almost  all  causes  in  revenue  mat- 
ters are  tried  by  special  juries. 

fundamental  principle  of  the  constitution  :  what 
is  not  worth  whUe,  is — ceasing  to  violate  it. 
What  is  worth  while  in-^breakingthe  law :  what 
is  not  worth  while  is^obeying  it.  What  is  worth 
while  M^-forming  this  judicatory  corps  of  gen» 
tlemen  ventionerss  what  is  not  worth  while,  is— 
disbanding  it. 

*  Never  seen  the  least  inconvenience,]  As  t9 
the  practices  and  results,  in  which  his  lordship's 
good  fortune  in  not  seeing  **  any  the  least  incon- 
venience,"  is  thus  declared,  they  have  already 
been  brought  to  view. 

^  Inconvenience fiO'**  •  •  •  •  distance.] 

On  the  subject  (f  inconvenience  in  this  shape, 
see  the  next  Chapter. 

$  To  obtain ....  attendance ....  expedient 
to  summon  sudi  as  live  near  to  London,}  £xp&» 
dientf  Yes:..and  that  on  two  accounts.  L 
Men  fit  for  guinea-men  are  more  plentiful  near 
to  London  than  at  a  distance.  2.  For  a  guinea, 
with  the  chance,  and  that  not  a  bad  one,  of  earn* 
ing  several  more  guineas  than  one,  not  to  speak 
of  a  good  dinner,  many  a  man  would  be  content 
to  come  a  mile  or  two,  who  would  not  be  content 
to  come  ^^  fifteen^  miles ; — the  distance  spoken 
of  by  his  lordship  immediately  after  as  having 
been  a  subject  or  complaint.  A  mile  or  two  a 
gentleman  may  come  on  foot;  fifteen  milca,  un- 
less it  be  for  a  warn,  he  will  scarce  ever  coma 
otherwise  than  wiin  horse  or  carriage. 

Necessary  ?  No :  unless  so  it  be — that  it  being 
found  or  deemed  necessary,  or  at  least  agreeable 
and  convenient^  to  have  r^^rd  to  the  convenience 
of  the  individual,  where  he  has  the  good  fortune 
to  be  an  Ssguirc-it  is  to  t/tat  purpose  necessary^ 
that  none  should  be  looked  for,  but  those  to  whom 
the  visit  will  have  proved  convenient  and  agree* 
able.  In  the  case  of  the  man,  who  is  iMtf  in  any 
such  high  degree  favoured  by  fortune,  all  suai 
necessity  is  out  of  the  question :  what  necessity 
there  is  presses  all  of  it  upon  his  shoulders ;  and 
consists  in  necessity  of  attendance,  on  pain  of 
**  penal  visitation**— no  matter  how  great  the 
distance,  no  matter  how  great  the  inoonvenienofl^ 
(See  above.  Part  L  Chap.  IV.  §  6.) 

[I  Otherwise ....  little  expectation  of,,., 
fkll  special  furies.]  To  the  packing  system,  thla 
fulness  on  the  part  of  special  juries  is  rendored 
material  and  subservient  by  more  circumstancsa 
than  one  »-i- 

1.  It  keeps  out  talesmen,  plebeian  substitutes, 
who,  being  taken  at  random,  could  not  m  point 
of  discipline  be  to  be  depended  upon,  and  among 
whom  m  a  cause  of  real  interest,  such  as  a  Hbel 
cause,  any  one  bad  pilayer  might,  under  the  aysp 
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'  «*  Within  the  last  half  year,  I  have  had 
oomplaintt  in  court,  hy  gentUmiem  summoDed 

tem  fdfitrud  tmanimi/y,  by  powibDity  be  mffi- 
dent  to  tpoil  the  whole  game. 

8-  The  greater  the  number  of  those  who  attend, 
BO  one  of  whom  ever  does  or  ever  can  be  made  to 
attend,  unless  attendance  be  perfectly  convememi 
and  itgreeahU  to  him,  the  more  extensive^  and 
consequently  the  more  valuable,  this  branch  of 
fMUnnsge. 

Somucfaforcofioeaimcs.*  tAerfweseetheeoo. 
venienoe.  But  tfjnpedifiMf  is  alleged:  and  whence 
comes  this  ezpeoience?  The  answer  is— that 
nnless  ^  nteh**  were  taken  **  at  live  near  to  Lon- 
Am,"  a  foil  attendance.**  anvtUfy  iOe  aM 
ottendMCc^-^wouldbeUttletoleexSeetetL  Bat 
why  so?  The  persons  on  whom  thk  obligation 
lies,  all  of  them  in  affluent  droumstanoes— -af« 
flnenoe  in  every  instance  the  declared  ground  of 
Aeir  selection— fifteen  miles  the  longest  journey 
which  sny  one  of  them  has  to  take— under  these 
drcumstanoes,  oat  of  four-and-twenty  to  whom 
on  the  occasion  of  each  cause  the  commands  of 
jnstioe  are  signifled,  csn  twelve  be  too  great  ibr 
the  number  of  those  on  whose  part  obedience  to 
those  eomamnds  can  with  probability  be  ez- 
psctsd?  Of  such«oii-«xp0efa<iofi,  ornithersuch 
oripBir,  what  can  be  the  ground?  In  odier  coun- 
ties, the  journey  may  be  from  twice  to  thrice  as 
long— the  persons  to  take  it  may  be  such  as  are 


may  I 
ipossewion  of  a  MA,  at^^A,a^i^a 
hmndredth  part  the  opulence :  yet  in  that  stste  of 
things  what  complaint  ii  ever  oeaid  of  a  want  of 
jurors  ?  Mark  well  the  consistency  s  — men  who 
csn  but  tdBnd  it,  and  would  be  well  paid  for  it, 
and  who  would  not  have  to  come  so  great  a  dl«- 
tamecj  cannot  be  expected  to  come,  even  in  so 
much  tmaUer  numbert: — whfle  men  who  can  ill 
affind  it.  and  are  not  paid  for  it,  come  from  a 
greater  dbtance,  and  in  greater  numbers. 

**  Aye,  but  these  are  but  common  junta  t— men 
*  who  nave  nothing  to  do  with  the  laws,*  as  has 
been  wdl  said,  *  but  to  obey  them :'— and  who  are 
accordingly  kept  as  much  as  possible  ftom  know, 
ing  the  laws,  for  fear  they  should  obey  them.  But 
the  others  (ffou  seem  tofirget)  are  tpeekUjunn : 
and  do  you  conaider  who  tpeckU  jurors  are  ? — 
Why,  ffir,  tfacT  are  all  /nntlemen:  — gcndemfs, 
every  man  of  tnem!  and  when  you  consider  this, 
you  cannot  swdy  be  so  extravagant- can  you  ? 
—.as  to  Arprrt,  thist  <ft^  shall  be  forced  to  attend, 
"Whether  it  be  convenient  to  them  or  no,  iust  as 
if  they  were  so  manv  petty  formeis,  petty  handi- 
crafts,  or  petty  shookeepers  ?** 

Here,  then,  on  this  oecssion,  as  on  every  other 
occasion,  we  oome,  sooner  or  later,  to  the  radical 
•and  all-pervading  grievance.  One  law  for  gen- 
tiemen— another  for  low  people; —comforts  and 
attentkms  heaped  together  on  one  side — bur- 
thens and  neglects  on  the  other ;— ^udi  through- 
out is  the  spurit  of  that  spurious  kind  of  law 
which  has  the  judges  for  its  authors :  such  is  the 
**  respect  ofpertont,**  whidi,  in  the  bosom  of 
Enghsh  judges,  occupies  the  place  of  justice ! — 
And  so  rooted  is  tlus  partiidity,  that  we  see  it 
Ihns  openly  avowed,  just  as  if  it  were  aiaty;  in 
whidi  character  it  seems  actually  to  have  passed 
itself  upon  the  religion  of  this  our  learned  judn 
Now,  as  to  the  gentkmen  in  ouestion,  to  what 
aUe  is  it  that  they  are  indebted  for  the  favour 
ihna  habitually  shown  to  them  by  this  our 
led  judge,  the lapr ssentstiveand  mouthpiece, 
I  this  oceuion  be  may  well  be  taken  to  be,  of  I 


on  the  special  jury,  of  being  brought ,^^Im» 
aii&s  Jrim  their  hornet^*  whereaa  the  persona 
living  in  the  immediately  adjacent  parte  of 
the  county  could  attend  without  any  incon- 
venience. I  may  add,  too,  that  some  expe- 
rience in  serving  upon  Exchequer  special 
juries  is  for  from  beiing  detrimental  to  the 
public  or  defendants,  inasmuch  as  the  ni- 
etnustmgjwry  after  jwy,\  in  the  conduct  of 

the  Isamed  and  reverend  brotherhood,  of  which 
he  is  so  distinguished  a  member  ?  Is  it  to  any 
ffortieitkr  connexion,  in  the  way  of  interest, 
allianoa,  friendship,  or  acgnaintanca,  with  thoae 
Isamed  and  revcnnd  persons,  any  of  them,  or 
any  of  their  connexions  ?  tins  is  partiality  upon 
asmattscale.  Isitpurdy  to  that  of  their  bckng- 
ingtothedasssof^vaMmieii^  this  is  partiality 
upon  the  largest  soue: 

*  ComokJnU  .  .  .  .  ^  havit^  been  brought 
MeenmUet.]  Of  the  comparative  amount  of  Una 
nardship,  something  has  been  said  already  (Part 
I.  Chap.  1 V.  §  A,)  and  something  more  may  per- 
hapa  be  to  be  said  anon.  Atprssent,  whatseema 
to  call  for  notice  ii— the  service  rendered  to  the 
paekki^  system  by  the  sort  of  oppressum  thus 
oomphuned  of,  takmg  into  the  aoooont  the  ooou 
plaints  that  were  the  fruit  of  it. 

The  packing  system  having  been  for  years  past 
flsganized,  ana  a  determination  taken  acoordinrfy 
to  maintain  and  defend  it,  whatever  waa  capaw 
of  beinff  made  to  ftimish  a  plsa  in  fovour  of  it» 
might  thus  be  rendered  subservient  to  its  main. 


tenance  and  defence.    On  this  or  that  c . 

on  which  the  verdict  wai^  to  the  powers  above,  a 
matter  of  indifierenoe,  this  or  that  gentleman  wae 
summoned,  of  whom  it  was  known  that  by  hia 
sitnatioa,  geographical,  domestic,  or  political,  he 
was  rendered  unfit  for  service  in  the  guinea  corpa. 
He  came  aoondingly,  served  end  grumbled:  and 
thus,  out  of  the  grumblings  of  this  mnfeciiifiMl- 
gri  Ivi  of  the  body  politic,  was  made  an  argiu 
ment,  for  composing  the  establishment  of  wU&^ 


Not  having  the  honour  to  be  in  the  secret,  it  ia 
only  ftom  appearancea  that  I  can  speaks— ftona 
appearances- and  there  th^  are. 

i-  Imtmetiw jury  efier jury  •  • .  expoeet  balk 
partiee,  dr.]  Symptoms  of  somnolengr  bc^  la 
discover  themselves:  and,onthepAtofthejnren 
orothers,towliom  the  ifu<r«elfo«i  is  to  be  applied, 
if  of  this  sort  be  the  form  in  which  it  is  to  be 
administered,  some  danger  there  seems  to  be,  lest 
the  sonmolency  should  be  foimd  oontagioua,  and 
^«  the  pointed  do  as  well  as  they  can,  without  b^ 
mg  **umder9tood^'t^ 

But,  this  being  one  of  the  two  gnmd 
"  of  reaao 


moots,  of  which,  on  the  ground  i 
utility,  the  pillars  of  the  poking  system  are  € 
poseo,  an  attempt  will  be  noade  presently  to  get  la 
the  bottom  of  it,  end  extract  whatsoever  imetrwem 
tion  may  be  capable  of  being  extracted  from  iL 
Meantime  may  notthis  besnumirthe  ^poimt^ 
that  might  be  found  lying  there  (I  mean  at  the 
bottom  of  the  argument)  or  thereabouta  ?— vi& 
that  the  instruction  of  a  Jury  is  work  for  the 
judge;  and,  in  particular,  that  sort  of  woriE,wUdi 
calls  for  learned  lAoi^Atf,  and  always 


learned  ^iffitf^ 
son,  it  n 
,  personal, 
a  pablic,  one.  Tor,  besides  those 


oecmpieslea 
Ifso,  the  reason,  it  must  be  confessed,  is  by 
nosmaUdcgi 


purelyi 


,  being  ini 


puiely  mechanicil..  which*  in  thee^ui^ 
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many  species  of  maDu&ctiires,  and  the  laws 
on  the  subject,  exposes  both  parties  to  the 
hazard  of  the  pmnta  being  ill  understood,  and 
hastily  determined  by  them. 

"  During  the  long  time  that  I  have  been 
employed  in  the  court  of  Exchequer,  I  have 
known  few  verdicU  from  which  Ithould  have 
diesentedf*  had  I  been  one  of  their  inestimable 

system  more  especially,  have  been  so  contrived 
as  to  oppose  a  constant  and  unbending  bar  to  the 
charge  of  precipitation — in  regard  to  the  work 
of  decision  in  particular,  which  can  never  be  re- 
duced to  the  sunplicity  of  pure  mechanism  (See 
Scotch  Reform,  Letter  II,  Devices),  in  such  man* 
ner  as  to  convert  into  absolute  superfluity  every 
applicadon  of  human  reason.— in  reg^ard  to  this 
special  kind  of  work,  somehow  or  other  so  it  has 
hiqipened,  that,  in  that  honourable  court,  the  rate 
of  progress  has,  for  some  years  back,  been  such 
as  to  have  been  regarded  with  more  complacency 
on  the  defendants  than  on  the  plaint^s  side. 
Speak  of  the  Exchequer  ^.t^jt^  but  look  to  the 
Chancery:  speak  of  the  CAanc^y— aye,  but  look 
totheJ^xc^oM^.*  speak  of  £n^uA£g«t/y-^ve, 
but  look  to  Ireland —wxf^  is  the  sort  of  commrt 
which  plaintiffs  have  been  in  use  to  administer  to 
one  another:  ytt,  and  continue  to  administer  to 
one  another  to  this  day,  unless  in  /r«&iM<{  any  thing 
has  happened  within  this  year  or  two,  to  break  in 
upon  the  regularity  of  the  consolatory  circle. 

Enter  the  House  of  Lords^  regularly  with  the 
seals  and  mace,  the  motto/M/iraa  lente^  you  will 
find,  has  travelled  up  to  the  House  of  Lords :  till, 
what  with  mechanical,  what  with  ratiodnatory, 
or  at  least  disceptatorial  cunctation,  the  pace  of 
justice  is,  in  that  her  highest  temple,  adapted^ 
if  not  to  the  simplicity  and  felicity  or  the  golden 
a^,  at  any  rate  to  the  longevity  of  antedUuvian 
tunes. 

He  that  has  to  speak  of  these  thin^,  let  him 
look  well  to  his  words :  let  him  speak  m  parables, 
borrowing  a  ray  of  obscurity  from  the  speechee 
which  are  his  theme.  It  is  at  this  price  only  that 
he  can  hope  to  foil  the  official  (EMpusy  the  sub- 

eanaM  interpreter  of  informational  inuendoes, 
ut  let  not  men  complain :  for  it  is  for  the  use  of 
such  Fabiuses  in  the  cnaracterof/<re-«a/er«  (called 
by  the  Greeks  htt»^m^m)  that  in  the  character  of 
plaint{ffs  and  defendants  men  were  made. 

*  Few  verdicts  from  which  I  should  have  dis» 
sentedj  had  I  been  one^  ^c,  1  Verdict  and  dissent  $ 
dissent,  and,  on  the  part  of  a  supposed  juryman, 
Arom  a  verdict  9  Strange  and  never-before-asso- 
ciated  ideas!  Alas!  were  these  waking  or  sleep- 
ing thoughts  ?  In  what  region  of  romance  were 
the  ihoughtsof  his  Lordship  wandering,  when  in 
idea  he  heard  a  verdict  pronounced  by  a  jury, 
and  himself  a  dissenting  member  of  it  ?  By  what 
process  were  two  phenomena,  which  in  real  life 
are  so  incompatible,  brouj^ht  together  by  his 
learned  fancy?  Si>eaking  with  respect — but,  for- 
asmuch as  all  this  is  but  supposition,  speaking  ou/ 
— was  it  that  his  Lordship  was  pleased  to  jterjure 
himself  9  joining  in  one  of  those  ''*  perjuries'* 
which  Judge  Blackstone  has  found  so  well  asso- 
dated  with  ^*  piety,**  and  which  the  humanity  of 
so  many  of  his  reverend  brethren  have  so  fre- 

Jpently,  so  frankly,  and  so  successfully  mani- 
ested?  —  was  it  then  that  thus  in  vision  be  was 
pleased  to  perjure  himself,  dedaring  assent  by  his 
lips  while  dissent  was  in  his  breast  ?  or  was  it,  that 
at  the  end  of  a  certain  number  of  days  and  nighu 
Vol.  V.  .  /         •-• 


body,  and  they  have  been  cases  wherein  the 
determination  has  been  fiivourable  to  the  de- 
fendants.! 


of  inanition,  having  fainted  under  the  torture, 
he  had  thus  by^  silence  given  opportunity  to  that 
verdict,  to  which  his  assent,  expressed  either  by 
words  or  action,  could  not  by  any  agonies  have 
been  extorted  ? 

Or  was  it,  that  instead  of  fitncying  himtelf  in 
the  jury-box,  he  was  for  the  moment  nodding, 
as  if  with  his  old  friend  ^^  good  Homer,*'  and 
occupying — not  as  now  upon  the  woolsack,  but 
on  some  other  seat,  more  elevated,  and  not  far 
distant — a  place  in  the  House  of  Lord*  9 — foras- 
much as  in  that  aumist  assembly,  dissents,  how* 
ever  rare,  are  ndtner  unexampled,  nor  (since 
there  happily  they  may  be  avowed  without  per- 
jurr)  unavowed. 

On  the  prindpk  of  the  apology,  made  by  a 
Dr,  0*Meara  of  the  day,  for  pronouncing  before 
a  polite  congregation,  so  unpolite  a  woraas  hell^ 
may  not  an  apology  here  be  due,  for  a  word  so 
near  of  kin  to  it  as  perjury  9  An  apology  ?-.. 
yes,  by  all  means:  —  consiaering  that  m  so  many 
a  reverend  company,  the  less  odious  the  things 
the  more  odious  the  name. 

•h  Favourable  to  the  defendants.]  Takinff  for 
granted,  which  I  do  sincerely  and  without  diffi- 
culty, that  the  cases  alluded  to  by  bis  Lordship 
under  the  description  of  eases  in  which  he  '*  should 
have  dissented  from  the  verdict" — it  bdng  as 
above  ''favourable  to  the  defendant**.^  were  cases 
in  which  it  was  unjustly  favourable,  corruption 
by  individuals  has  dreaay  been  stated,  in  another 
piace^Part  I. Chap.  IV.)  as  an  operation  in  whii^ 
the  effect  in  question  may.  with  no  slight  appear- 
ance ofprobabilitjT,  have  had  its  cause. 

^^  What  ?  is  tms  then  your  hypothesis  ?— ia 
this  the  persuasion  you  are  seeking  to  spread.^ 
viz.  that  m  the  84  spedal  jury  causes  tned  in  a 
year  in  the  court  of  Excheouer  (Phillips,  p.  169,) 
there  is  not  one,  in  which  the  verdict  has  not  beox 
a  corrupt  one  ?  corrupt  on  one  side  or.other— . 
dther  on  Uie  plaintin 's  or  on  the  defendant'a 
side?*' 

My  answer  is  —  that,  in  truth,  among  a  given 
number  of  verdicts,  I  should  not  expect  to  find 
more  wrong  ones  in  the  court  of  Exchequer^  than 
in  any  other  court  taken  at  random.  I  could  even 
add  reasons  —  were  there  in  this  place  any  use 
in  it  —  reasons  why  I  should  not  expect  to  find 
even  so  many  ;  I  could  go  further  sttll,  and  add 
reasons  why,  i«  that  iudtcatoryy  I  should  expect 
to  find  the  number  of  wrong  verdicts,  as  weD  aa 
the  degree  of  aberration  in  cases  admitting  of  de^ 
gree,  rather  diminished  by  the  effect  of  theinflu- 
enceexerdsed  on  the  guinea-corps,  than  Increased. 
But,  without  bavins  any  other  ground  than  as 
above,  what  I  sbouid  not  be  at  all  surprised  at 
is -..to  find  that  now  and  then  the  favour  shown 
to  individuals  in  the  character  of  defendants  had 
had  corruption  in  some  shape  or  other,  for  iu 
cause.  At  any  rate,  supposing  corruption  on  this 
side  never  yet  produced,  yet  if  it  be  possible  for 
corruption  m  juries  to  be  produced,  produced  in 
any  other  way  than  by  open  allowance  of  it  by 
law,  I  can  tmnk  of  no  other  bv  which  so  hieb  a 

Erobability  of  corruption  could  be  produced,  as 
y  the  permanency  thus  secured. 
As  to  other  courts,  I  have  stated  already  (Part 
I.  Chap.  VI.)  that  the  court  particuhirly  in  ijues- 

tion  here viz.  the  court  of  Exchequer — is  not 

a  judicatory,  in  which,  notwithstanding  my  ab« 
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<<  Htving  hitherto  mm*  no  reaaoa  to  com- 
plain,  as  fiir  as  my  experience  goes,  it  must 
be  left  to  your  own  discretion,t  whether  you 
will  risk  the  making  us  better  than  wett.t  I 
am,  Sir,  with  great  respect,  your  obedient 
bumble  servant,  *'  A.  Macdonald." 

horrence  of  this  system  of  corruption,  I  should 
expect  to  find  wrong  verdicts  tlie  result  of  it : 
and  that — except  such  casual  partialities,  to  the 
harbouring  of  which  all  judicatories  are  more  or 
less  exposed  ~  it  is  only  in  the  Kins *s  Bench  — 
and  even  in  the  King*s  Bench,  in  such  cases  alone 
as  are^  in  some  way  or  other,  connected  with 
what  IS  called  politics^  and  particularly  in  libel 
lav  cases — that  I  should  expect  to  find  wrong 
verdicts  produced  bv  such  a  cause. 

As  to  the  court  or  Exchequer,  in  that  judica- 
tory, I  know  of  no  worse  nor  other  bad  effects  as 
produced  by  the  packing  system,  than,  on  the 
part  of  judges,  a  confirmadon  of  the  habit  of  open 
contempt  as  towards  the  authority  of  the  legis- 
lature, the  equally  open  riolation  of  an  univer- 
sally acknowledged  prindple  of  the  constitution, 
and  the  uneasinen,  and  by  no  means  groundless 
alarm,  produced  in  the  breasts  of  the  people,  by 
the  apprehension  of  injustice,  though  m  cases  in 
which  I  myself  should  not  exj/eet  to  find  it  taking 
place. 

Now  these  are,  in  my  conception,  all  of  them 
very  serious  evils.  Having  a  thousand  pounds 
justly  due  to  me,  suppose  I  were  to  give  to  a  jury, 
man  a  hundred  pounds,  or  the  promise  of  a  pro- 
vision for  some  fnend  or  dependent  of  his,  to 
secure  my  thousand  pounds  to  me  by  a  favourable 
verdict :  and  the  verdict,  with  a  thousand  pounds 
damages,  is  found  for  me  in  oonseouence.  Here, 
by  the  supposition,  the  verdict  itselr  is  not  a  wrong 
one !  but,  supposing  the  transaction  between  me 
and  the  juryman  to  transpire,  would  not  the  evil 
be  a  very  serious  one  ?  Would  not  the  feeling  of 
insecurity  under  the  law  be  much  more  intense 
and  extensive  than  it  is  even  at  present  ? 

*  Having  teen  no  reason  to  comptolii.1  For 
Men,  ought  we  not  rather  to  read^^ft  9  Teltf 
no :  for  complaining  of  a  system  so  avo  wedlv  con- 
venient,  and  so  dedaredly  cherished,  fifty  we 
may  well  believe,  no  reason  ever  has  been,  by  the 

reverend  and  learned  judge.    But  seen $ 

no ;  nor  perhaps  that  ndtner:  for  when  a  man's 
eyes  are  shut,  what  is  there  that  he  can  see  ? 

i>  Jt  mutt  be  left  to  your  own  discretion^  whe' 
iher  you  will  risk.  \  Ldft  to  the  sheriff's  own  dis- 
cretion  ?  Yes,  so  it  was :  viz.  to  risk  m  not  to 
risk:  forasmuch  as  to  that  discretion  that  choice 
could  not  but  ht  left.  But  when  the  discretion 
had  been  exerdsed,  the  choice  made,  and  the 
risk  incurred,  the  success  of  the  measure  risked, 
was  it  left  in  any  such  rash  and  irregular  hands  ? 
Not  it  indeed:  no,  it  found  its  way  into  regutar 
and  well-practised  hands:  wdUpractised,  and 
well-instructed  (it  may  well  be  believed)  in  the  art 
of  weighing  practical  and  officii  inconvenience 
ajninst  #^n«Wti«  convenience.  See  Chap.  IX. 
Transactions  at  the  Remembrancer's. 

X  The  making  us  better  than  xveB.]  We  are 
come  at  length  to  the  grand  instrument  of  de- 
fence,  by  which  the  scheme  of  the  assaihmts  of 
the  packmg  system  was  finally  to  be  blown  up, 
and  at  the  same  time,  by  delicate  and  well-turned 
ridicule,  covered  with  contempt:  the  welLpointed 
epigram,  made  outof  the  Italian  epitaph,  which, 
if  a  little  of  the  stalest,  was  not  the  leas  fit  for  the 
|»urpose>— 


CHAPTER  IV, 

OBSERVATIONS  OS  THE  LORD  CHISr  BABON's 
DBFBNCB8. 

§1.  InnijfficiencyoftheDtfencetinai^caMa. 
Comb  we  now  to  the  eonsideration  of  the  two 
inconveniences,  the  pressure  of  which  on  his 
lordship's  mind  became  so  irresistible,  as  to 
force  him  at  once  upon  two  measures  of  such 
extremity  as  the  violating  an  acknowledged 
fundamental  prindple  of  the  constitution,  and 
travelling  on  for  years  in  a  course  of  perse- 
vering  and  open-eyed  disobedience,  in  iJie 
teeth  of  the  authority  of  the  legislature. 

Not  that,  had  the  advantages  professed  to 
be  expected  from  this  transgression  been  ever 
so  many  times  as  great  as  even  by  himself 
they  could  have  been  supposed  to  be,  they 
could  ever  have  amounted  to  so  much  as  the 
shadow  of  a  defence.  On  every  imaginable 
supposition,  the  operation  thus  perfcHined  by 
the  subordinate t  by  the  judicial  authority,  ie 
indefensible.  The  change  thus  efifected,  would 
it,  if  proposed  to  parliament,  have  been  ap» 
proved  and  carried  into  effect  by  parliament? 
— attempting  it  by  judicial  authority  was 
needless :  —  would  it  have  been  disapproved  ? 
—  attempting  it  by  judicial  authority  was  not 
fitting. 

Instead  of  that  of  George  the  Third,  had 
the  reign  been  such  an  one  as  that  of  Elix*- 
beth,  in  which  the  intention  of  sparing  the 
subject  as  much  as  possible — perhaps  for 
ever — the  trouble  of  paying  their  homage  at 
the  foot  of  the  parliamentary  throne,  was  de- 
clared—  declared,  firom  the  throne  itself^  and 


Epitaph  on  a  valetudinarian^  who  quacked 
himself  to  death :  —> 

Stavo  bene: 
per  star  megliOf 
sto  quL 
Thus  done  into  English  by  T.  Stemhold  and 
J.  Hopkins :  — 

Once  I  was  welL  my  friends  most  dear : 
Thought  to  gel  better — so  got  Jure. 

Ah,  poor  Sir  Richard !  Little  did  the  mod 
Archbishop,  when  some  seven  or  dght-and-nirty 
years  ago,  m  the  royal  school  at  Westminster,  he 
was  delivering,  to  the  future  Lord  Chief  Baron, 
the  splendid  and  well-earned  fourpenoe,  think  oi 
the  doom  he  was  preparing  for  you  t  Ah,  poor 
Sir  Richard  !  Well — if  slain  vou  are,  it  has  not 
been  by  an  indelicate  or  ignoble  hand. 

Yes ;  if  slooe  dead,  console  yourself :  for  yoa 
lie  not  in  bad  company,  any  more  than  without 
an  epitaph.  Ves :  of  fall  many  a  reformer's  fiune 
has  the  blood  been  drunk  by  this  arrow,  still 
thirsting  after  more. 

But  the ridictUe  ofU9Aht  thank  yonr stars, 
once  more,  for  that  on  this  occasion  you  were  not 
the  agent  but  the  patient ;  for,  in  the  oppodte 
case,  a  lot  somewlwt  worse  than  metaphorical 
death—life  or  death  in  the  house  of  legal  refbrm  at 
Gloucester  or  that  at  Dorchester^  would,  if  Lord 
Ellenborough's  law  had  recdved  its  execution, 
have  been  your  fate.  (See  Part  I.  Chap.  IX.  §  A.) 
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merit  grounded  .on  it — at  such  a  period — 
sQch  usurpation  might,  in  such  supposed 
advantages,  have  found  an  excuse.  But  now 
— in  the  19th  century — when  the  return  of 
the  sessions  is  become  no  less  regukr  than 
that  of  the  seasons — is  this  a  time  when 
the  plea  of  necessity  can  form  so  much  as  a 
vefl  —  any  even  the  slightest  veil — for  such 
usurpation? 

Tet,  though  the  work  be  but  supereroga- 
tion —  and  the  words  bestowed  upon  it  little 
bietter  than  surplusage  —  let  us  take  up  the 
arguments  one  after  another,  and  look  a  little 
into  their  texture.  Let  us  see  whether,  when 
put  together,  there  be  in  them  indication  of 
any  such  mass  of  substantial  inconvenience, 
as  could  have  served  for  a  ground,  even  for 
so  much  as  a  constitutional  and  regular  re- 
course to  parliament  for  the  removal  of  it. 

§  2.  Defisnee  1 — Atwidanee  of  Vexation 

**  Brought  fifteen  miles  from  their  homes  !'^ 
Alas !  poor  '*  gentlemen  I'*  Brought  fifteen 
miles,  each  of  them  for  no  more  than  a  few 
guineas — possibly  even  for  no  more  than  one 
—  to  a  place  to  which  everybody  comes,  and 
to  which,  but  for  the  summons  and  the  gui- 
neas, without  any  guineas  received,  and  at 
the  expense  of  guineas  paid,  they  woidd  other- 
wise have  come ! 

Oh  t  what  a  charming  thing  it  is  to  be  a 
gentleman  t  If,  on  the  bed  of  roses  you  re- 
pose upon,  there  be  but  a  single  leaf  that  has 
a  pucker  in  it,  how  tender  the  sympathy  ex- 
ited in  reverend  and  learned  breasts  1 

Fifteen  miles  from  the  metropolis! — and 
in  the  whole  of  this  almost  smallest  and  most 
compact  of  English  counties,  exists  there  really 
ainy  one  spot  banished  to  so  tremendous  and 
toilsome  a  distance  ? 

What  if  it  had  been  in  one  of  the  large  or 
atraggllng  counties? — in  Yorkshire,  in  Lin- 
iSolnshire,  in  Devonshire,  in  Sussex,  for  ex- 
ample ?  In  any  of  those  instances,  how  many 
more  miles  would  the  maximum  have  swollen 
tb?  But  the  imagination  is  appalled,  and 
shrink  from  the  research. 

Turn  now  to  common  jurymen — for  the 
definitive  trial  of  causes  the  only  sort  of  jury- 
iben  which  till  t'other  day  the  constitution 
knew  of.  Place  them  in  one  of  the  large  or 
srtraggling  counties,  and  fetch  them  to  court, 
each  for  his  eight-pence. 

Aye,  but  these  are  low  people  —  people 
who  cannot  say  their  catechism — their  Per" 
cera/ catechism— (5ee  Part  I.  Ch.  XI.  §  2;— 
people  of  no  **  family  " —  people  (as  we  shall 
learn  from  the  observations  of  the  learned 
Templar,  whose  **  observations  zxt  so  perfectly 
just ")  —  people  whose  time,  if  it  be  not  ab- 
solutely worth  nothing,  is  at  any  rate,  in  the 
estimate  of  Exchequer  justice  —  or  say  at 
once  of  Westminster-hall  justice  —  not  worthy 
of  a  thought  .^people  who,  except  for  the 


purpose  of  thus  serving  in  it  without  recom- 
pence,  are  thrust  forth  in  a  lump  out  of  the 
temple  of  justice  into  ihepit  of  outlawry ,  lest 
the  frmd  of  rewards  provided  for  learned 
merit  should  fail  of  being  adequate  to  that 
exclusively  important  service. 

As  to  the  principles,  the  true  legal  prin- 
ciples, on  which  the  value  of  time  ought  to 
be  computed,  this  topic  will  meet  us  in  the 
next  chapter. 

§  9.  Defence  2  _  Benefit  of  Instruction. 

Direction' to  Judges,  Advocates,  Politicians, 
and  other  Debars ;  showing  a  safe  method 
of  defending  the  wrong  side  of  any  question, 
especially  where  you  have  the  advantage  of 
situation  on  your  side. 

Where  the  nature  of  the  case  is  such  as  to 
afford  you,  for  the  purpose  of  your  argument, 
no  fact,  but  what,  if  relevant  and  particular 
enough,  would  not  only  be  fiilse,  but  too 
plainly  so  not  to  be  seen  to  be  so,  mount  up 
into  the  region  of  generalities,  till  you  come 
to  some  proposition,  which,  being  by  reason 
of  its  generality  neither  true  nor  false,  is  by 
that  means  saved  from  the  inconvenience  of 
being  proved  to  be  false.  By  this  means, 
should  you  faSX  of  convincing  men,  those  ex* 
cepted  who  find  their  convenience  in  being 
convinced,  at  any  rate  (what  is  no  small  point 
gained)  you  secure  yourself  against  being  con- 
futed. And  among  men  of  modesty  and  dif- 
fidence, those  who  cannot  exactly  find  out 
what  your  meaning  is  (at  any  rate,  if  your 
"  situation*'  be  a  **  high"  one,  and  they  scholars 
bred  up  in  Blackstone's  school,)  will,  if  they 
do  not  plainly  see  your  meaning  to  be  false^ 
give  you  credt  for  its  being  a  good  and  true 
one. 

Whether  a  rule  to  this  effect  was  ever  laid 
down  in  words,  is  more  than  my  slender  stock 
of  learning  will  enable  me  to  pronounce:  — 
that  it  has  been  acted  upon,  and  that  right 
frequently,  may  be  asserted  with  less  diifi- 
dence.  Witness  ourselves  at  Westminster,  et 
catera,  and  so  forth :  —  at  Westminster,  in  all 
our  courts^  and  moreover  in  both  our  houses. 

"  Experience  ....  far  from  detrimental** 
Instruction  needful  to  human  igno- 
rance — two  lessons  better  than  one — three 
better  than  two,  where  two  have  proved 
insufficient — against  maxims  such  as  these, 
where  is  the  caviller  so  perverse  as  to  pretend 
to  have  found  anything  to  object?  Proof 
against  all  disproof,  what,  at  the  same  time, 
does  all  this  prove  ?  Among  those  *'  mangf 
species  of  numufactures,'*  had  but  a  single  one 
obtained  a  mention,  here  it  is  that,  if  in  the 
general  proposition,  thus  cut  down  to  a  par» 
ticuktr  one,  a  speck  of  error  had  found  itself 
included,  the  finger  of  detection  might  have 
been  laid  upon  it:  —  meantime,  in  defitult  of 
stronger  handles,  let  us  look  out  for  i 
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thing  that  for  the  moment  may  be  taken  hold 
of,  Uiough  it  be  but  of  straw  or  cobweb. 

But  before  we  proceed  to  observe  upon  it, 
let  us,  by  way  of  necessary  preliminary,  begin 
with  the  endeavour  to  interpret  it,  or,  as 
they  say  in  Westminster-school,  and  in  West- 
minster-hall, to  construe  it  —  or,  in  plain 
English,  to  find  out  the  meaning  of  it,  or, 
when  the  worst  comes  to  the  worst,  a  mean- 
ing for  it. 

•*  Instructing  Jury  after  Jury  . '.  .  .  exposes*^ 
(says  his  Lordship)  "  parties  to  a  kaztard," 
.....  Not  that  from  this  we  ought  to  con- 
clude that,  taken  in  the  abstract,  instruciionr 
is  a  bad  thing:  —  bad,  either  for  those  to 
whom  it  is  not,  or  those  to  whom  it  is,  com- 
municated. 

No,  nor  yet  that,  in  taking  for  the  subject 
of  instruction  **  many  species  ^manufactures" 
there  is  more  of  hazard  than  there  would  be 
in  confining  the  instruction  to  some  of  them, 
and  leaving  the  rest  to  go  without  it  • .  •  • 
But 

But — lest  to  construction,  carried  on  upon 
this  plan,  there  should  peradventure  be  no 
end,  let  us  lay  aside  construction^  -and  take 
up  paraphrasis,  or,  as  we  say  in  English,  pet- 
rapkrase,  instead  of  it. 

Many  are  the  species  of  manufactures,  in 
the  instance  of  each  of  which,  in  respect  of 
this  or  that  part  of  the  whole  assemblage  of 
instruments  and  operations,  which,  on  the  oc- 
casion of  a  revenue  cause  in  the  Exchequer, 
is  liable  to  come  in  question,  the  demand  for 
instruction  and  explanation  is  so  considerable, 
that  the  utmost  quantity  of  instruction  that 
will,  generally  speaking,  have  been  afforded 
on  the  occasion,  and  brought  within  the  com- 
pass, of  a  single  cause,  will  not  have  been 
sufficient  to  satisfy  it:  so  that,  should  the 
aame  part  of  the  process  be  brought  a  second 
time  under  the  notice  and  cognizance  of  one 
and  the  same  juryman,  the  probability  is,  that 
wit-h  the  help  of  the  additional  instruction 
tvhich  on  this  second  occasion  he  will  receive, 
the  conception  which  he  will  have  obtained 
of  the  matter  at  this  second  trial,  will  be 
more  accurate  and  complete,  than  the  con- 
ception he  obtained  at  the  first  trial,  whereby, 
in  so  fitf  as  depends  upon  him,  the  chance  in 
iavour  of  a  right  verdict  will  receive  a  pro- 
portionable increase. 

§  4.  Mischievous  Doctrines  involved  in  this 
Defence. 

Meantime,  if  this,  or  any  thing  like  it,  be  the 
^gument  of  this  pre-eminently  learned  judge, 
let  us  observe  now  where  it  leads.  We  slull 
find  involved  in  it  the  following  doctrines  :*— 

1 .  That,  in  respect  of  causes  of  the  particular 
description  in  question,  jury-trial,  in  the  or- 
dinary mode,  is  not  a  fit  mode  of  trial :  at  any 
rate,  not  so  fit  as  the  new  mode  which  he  has 
contrived  to  substitute  to  it. 


2.  That  for  these  causes,  the  more  proper, 
if  not  the  only  proper  species  of  judicatory, 
is  that  which  is  composed  of  a  board  or  bench 
/[call  it  which  you  please)  of  permanent  j  udges: 
tor  example,  such  as  the  board  of  excise,  which 
already  to  a  considerable  extent  has  jurisdic- 
tion in  these  same  matters :  the  principal  dif- 
ference being,  that  in  this  special-jury  board 
there  is  an  over-number  of  judges,  to  make  a 
kind  of  rotation :  which  species  of  judicatory, 
preserving  to  it  still  the  name  of  judge  and 
jury,  with  the  forms  of  jury-trial,  he  has  sub- 
stituted accordingly 

3.  That,  the  mode  employed  by  him  being 
such  as  renders  this  secretly  formed  board  of 
completely  dependent  judges,  under  the  dis- 
guise of  jurymen,applicable  with  equal  fiuility, 
and  in  practice,  as  there  is  reason  to  think, 
(Suprit,  Part  L  Ch.  VIII.)  actually  applied, 
at  the  pleasure  of  dependent  servants  of  the 
crown,  to  erown  causes  in  general  (capital, 
and  next  to  capital,  excepted,)  and,  in  parti- 
cular, to  crown  libel  law  causes,  the  superio* 
rity  of  advantage  attached  to  this  sham  jury- 
trial,  as  compared  with  the  genuine  mode,  is 
such  as  warrants  the  departure  made  to  so 
great  an  extent  from  the  acknowledged  prin- 
ciples of  the  English  constitution. 

4.  That  this  superiority  is  even  sudi  as  not 
only  would  warrant  the  legislature  in  making 
the  change,  but  actually  has  afforded  to  « 
Judge,  viz.  to  himself,  a  sufficient  warrant  for 
making  it  of  his  own  authority^  and  without 
warrant  fi-om  the  legislature. 

§  5.  Acknowledged  Nothingness  of  the 
Advantage. 

Sucb  being  the  price  paid,  at  the  expense 
of  the  constitution,  by  this  our  learned  im- 
prover, for  the  sort  of  improvement  intro- 
duced by  him,  with  such  advantages  as  may 
be  found  belonging  to  it,  a  question  to  whick 
the  mind  of  the  inquirer  is  naturally  and  un<- 
voidably  turned  is  —  what  may  be  the  amount 
of  this  advantage,  according  to  the  estimate 
formed  of  it  by  the  learned  improver  him- 
self: this  being  the  advantage  for  the  sake  of 
which  he  has  been  content  to  give  birth  to  all 
those  other  results,  the  complexion  of  which 
is,  to  ordinary  eyes,  so  fiir  from  being  advan- 
ta^ous? — 'Snd,  for  answer  to  this  question, 
what  we  find,  certified  to  us  by  his  own  words, 
is,  that,  in  his  own  estimation,  this  advantage 
amounts  either  to  nothing  at  all,  or  to  some- 
thing between  nothing  and  next  to  nothing. 
It  amounts  not  so  mudi  as  to  the  absence — 
total  absence  —  of  all  ''detriment**  or  incon- 
venience :  it  amounts  to  no  more  than  the 
absence  of  ''detriment'*  in  one  particular  shape ; 
viz.  in  the  shape  of  **  experience.  '*  "  Some  ex- 
perience,"  says  he, "  in  serving  upon  exchequer 
special  juries  is  far  from  being  detrimental 
to  the  public  or  defendants".  .  . .  whereupon 
immediately  come  those  clouds,  in  whidi  we. 
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haye  seen  this  pre*emineiitly  learned  person 
losing  himself  wlien  he  goes  on  to  speak  of  the 
**  kaiartT*  to  which  ••  both  parties  "  are  *•  ex- 
posed*' by  "<A«  instmetingjwy  after  jury,** 

While  puzzling  myself  with  this  glimpse 
ef  an  advantage,  being  curious  to  discover,  if 
possible,  what  might  be  the  amount  and  value 
of  it  in  the  eyes  of  the  learned  improver 
himself —  and,  instead  of  recurring  at  once  to 
his  o\m  estimate,  as  above,  having  Mien 
unawares  into  the  error  of  endeayouring  to 
determine  it,  from  the  price  1  saw  he  was  so 
well  content  to  pay  for  it,  I  had  strayed  in- 
sensibly into  the  inquiry,  what  might  be  the 
real  amount  of  it ;  and  in  this  view,  at  the 
cost  of  some  days  of  labour,  I  had  actually 
pursued  to  no  inconsiderable  length  the  ana- 
lysis of  it.  But  upon  turning  onoe  more  to 
his  own  words,  and  finding  that  it  was  not 
easy  for  any  person  whatever  to  set  this 
supposed  advantage  at  any  lower  rate  than 
it  had  been  set  at  by  the  learned  improver 
himself  I  saw  at  length,  and  not  altogether 
without  regret  at  the  thoughts  of  the  time 
tiius  wasted,  that  I  had  been  all  this  while 
combating  without  an  antagonist. 

I  therefore  spare  the  reader,  for  the  present 
at  least,  the  labour  of  follovdng  or  attempt- 
ing to  follow  me,  through  a  sort  of  analysis 
ao  dry  and  intricate  as  to  involve,  in  the  way 
of  indication  at  least,  a  mass  of  mathematics 
calculation.  But  should  it  ever  happen  to  his 
■Lordship,  or  to  any  avowed  advocate  of  his 
Lordship,  at  any  such  bar  as  that  of  the 
Homse  of  Lords,  or  even  that  of  the  public,  to 
draw  into  question  by  any  arguments  the  pro- 
-priety  of  this  his  estimate,  I  mean  in  so  &r 
as  it  sets  down  this  so  dear  bought  advantage 
as  amounting  to  next  to  nothing,  I  am  ready 
to  produce  this  my  analysis,  and,  upon  the 
auppositkm  in  question,  to  defend,  against 
these  his  Lordship's  ^tf  thoughts,  any  secomd 
thoughts,  either  on  the  part  of  his  Lordship, 
or  OB  the  part  of  any  otiier  such  less  digni- 
fied defenders  and  gainsayers. 

§  6.  Short  Exposure  of  the  supposed 
Advantage. 

Meantime,  in  demonstration  of  this  nothing, 
ness,  one  argument  (it  being  a  short  one,  and 
not  involving  any  inquiries  of  detail)  shall  not 
be  consigned  to  oblivion  with  the  rest. 

On  the  part,  and  in  the  person  o^  and  from 
the  **  instruction**  that  would  be  afforded  by, 
this  otu*  pre-«minently  learned  judge,  a  jury 
of  the  oid  sdiool,  were  it  permitted  to  *'  serve" 
would  have  the  benefit,  not  merely  of  **  some 
experience^**  but  of  consummate  experience. 
Now  then,  after  the  benefit  of  such  instruc- 
tion, though  received  in  the  course  of  no  more 
than  one  single  cause,  to  wit,  the  cause  for  the 
trial  of  which  such  jury  had  been  summoned, 
and  was  sitting,  what  would  be  the  utmost 
-ad^'antage  derivable  to  any  practical  purpose, 


from  any  other,  to  wit,  any  antecedent  lecture 
or  course  of  instruction,  that  could,  even  from 
the  same  pre-eminently  learned  lecturer,  have 
been  received  ?  Nothing ;  no,  nothing  at  all ; 
is  the  answer  I  return  with  the  utmost  con- 
fidence. Where  "  the  points**  were  such,  as 
to  be  either  plain  enough  in  themselves,  or 
made  so  by  the  one  only  lecture  which,  till 
this  our  pre-eminently  learned  lecturer  set 
up,  was  ever  designed  by  the  constitution 
for  an  English  jury,  his  Lordship  would  ac- 
cordingly leave  the  decision  to  the  opinion  of 
these  plain  men.  When  these  same  **  points" 
had  any  such  intricacy  in  them,  as  entitled 
these  plain  men  to  the  benefit  of  an  opinion^ 
formed  and  ready  made  for  them  by  this  at 
present  consummately  experienced,  and  from 
the  first  most  incontestably  competent  judge, 
he  would  not  refuse  it  to  them.  This  incon- 
testably competent  opinion,  would  it  find 
them  disposed  to  acquiescence  f  Acquiescence 
would  take  place  accordingly;  and  rin  the 
Blackstone's  pAroseJ  <*  everything  would  be  as 
it  should  be"  Would  it  find  them  disposed  to 
refractoriness  f  It  is  not  by  any  antecedent 
experience  that  thejr  could  have  been  cured  of 
so  troublesome  a  vice. 

But  (says  some  one,  with  the  proper  ex* 
pressions  of  regret)  the  country  (ahu !)  cannot 
always  enjoy  Uie  blessing  it  possesses  at  pre* 
sent,  in  the  services  of  this  our  veteran  and 
consummately  experienced  judge:  that  bless- 
ing withdrawn,  comes  some  other  Lord  Chief 
Baron,  who,  though  the  adequacy  of  his  ge- 
neral legal  learning  will  be  sufficiently  proved 
by  his  situation,  will  not,  with  reference  to 
causes  of  the  dass  in  question,  be,  at  the 
commencement  of  his  first  cause,  altogether 
so  completely  endowed  in  the  article  of  ex^ 
perience.  Here,  then,  upon  his  Lordship's 
improved  plui,  comes  the  benefit  of  an  expe» 
rieneed,  and  thence  of  a  permanent  jury :  ~* 
while  the  judge  is  learning  to  walk,  the  jury 
will  be  able  to  go  alone.  But,  upon  the  old 
plan,  what  experience  would  there  be?~- 
When  the  blind  have  no  leader  but  the  blind, 
the  consequence  is  such  as  need  not  be  men- 
tioned. 

I  answer — were  the  argument,  which  has 
beep  shown  to  be  worth  nothing,  worth  ever 
so  much,  it  could  not  to  this  purpose  be  of 
any  use.  At  a  much  cheaper  rate  than  the 
violating  of  a  vital  principle  of  the  constitu- 
tion, an  adequate  allotment  of  appropriate 
experience  might,  at  all  times,  be  seated  upon 
the  bench.  <*  Set  a  thief  to  catch  a  thief;"  is  a 
coarse  proverb,  but,  on  the  present  occasion, 
not  an  uninstructive  one.  In  that  division  of 
the  court  of  Exchequer  (not  to  speak  of  the 
great  law-officers,  who  might  not  always  re- 
gard a  presidentship,  which  has  so  recently 
cried  date  obolum,  worth  the  honour  of  their 
acceptance,)  there  will  be  always  some  one 
learned  gentleman  at  l^ast,  by  whom,  in  the 
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dianeter  of  licensed  accessary  after  the  fact, 
er,  in  two  words,  standing  counsel  to  the 
fraternity  of  smugglers,  an  ample  stock  of 
experience — appropriate  experience — cannot 
but  have  been  laid  in. 

But  (replies  the  learned  gentleman  on  the 
other  side)  any  role  to  this  effect  would  be 
an  infringement  upon  the  liberty  of  the  pre- 
rogative: that  liberty  being  proportionably 
trenched  upon  by  every  rule,  the  tendency  of 
which  is  to  secure  the  appointment  of  fitter 
functionaries  in  preference  to  less  fit  ones. 
It  would  accordingly  be  injured,  if,  in  his 
choice  of  judges,  it  were  rendered  more  dif- 
ficult  to  his  Majesty  than  it  has  been,  to  pro- 
vide for  the  accommodation  of  the  fiunily 
connexions  of  persons  in  "  high  situations." 

Prerogative  (I  answer)  is  an  argument, 
which  is  (I  must  confess)  understood  never 
to  admit  of  any  direct  contestation.  But, 
in  the  Westminster-hall  bendies,  besides  ten 
subordinate  seats,  there  are  ybtir  chief  or  prin- 
cipal ones?  and  the  prerogative,  it  is  humUy 
submitted,  would  not  sustain  much  injury, 
if,  for  the  superior  purpose  of  private  accom- 
modation, it  were  to  apply  itself  to  some  one 
of  the  many  other  seats  in  which  no  such  im- 
perious demand  for  experience — appropriate 
ehemieo-mechanieO'Commercial  experience — as 
that  of  which,  by  the  unprecedented  sagacity 
of  the  present  Lord  Chief  Baron,  the  disco- 
very has  so  recently  been  made. 

§  7.  MiscMevoutness  of  the  Doctrine  Jurther 
developed. 

But  the  material  thing  is,  that,  if  his  Lord- 
ship's sentiments  have  not  been  strangely  mis- 
interpreted by  his  words,  it  is  not  merely  in 
Exchequer  causes,  viz.  Exchequer  revenue 
causes,  that,  in  his  conception  of  the  matter, 
the  substitution  of  a  permanent  and  depen- 
dent board,  under  the  name  of  a  jury,  to  the 
jury  of  the  old  school,  ought  to  be  applied ; 
but  in  all  causes  to  whi<^  that  antiquated 
species  of  jury  has  ever  been  applied :  in  all 
such  causes,  without  exception,  but  more  par- 
ticularly in  Ubel  causes.  For,  such  is  the 
nature  of  the  reason  thus  held  up  by  him  to 
view,'  that  to  the  application  of  it  any  nar- 
rower extent  cannot  surely  be  assigned.  Thia 
reason  consists  of  the  ignorance  under  which 
each  member  of  a  jury  cannot  but  be  sup- 
posed to  labour,  the  first  time,  at  least,  of 
his  serving  in  that  character:  of  which  ig- 
norance,  in  his  Lordship's  view  of  the  matter, 
the  influence — the  morbid  and  debilitative 
influence  —  is  such,  that  nothing  less  than 
permanence  can  afford  an  adequate  cure  for 
it. 

The  **  points'*  which  he  speaks  of  u  being 
the  subjects  of  this  ignorance — of  this  igno- 
rance to  which  there  exists  no  remedy  but  in 
that "  experience**  which  supposes  pennanence 
-^the  actually  existing  and  thus  defended 


permanence — are,  not  only  points  relating  to 
the  conduct  of  manufiictures,  **  nuEng  speden 
^manufactures,**  but  points  relating  to**  the 
laws  on  that  subject,**  meaning  on  the  subject 
of  these  same  mannfiutures. 

Unfortunately,  in  comparison  of  what  ia 
to  be  found  in  the  great  body  of  the  laws, 
the  utmost  difficulty  of  comprehension,  and 
consequently  of  demand  for  instruction — for 
experience  in  receiving  instruction,  and  conse- 
quently again  for  permanence  of  situation,  th« 
utmost  demand  created  by  those  particular 
laws,  which  have  for  their  subject  **  the  cm- 
duct  of  manufactures,**  is  as  nothing.  In  th« 
instance  of  every  part  of  the  rule  of  actaoD» 
which  has  any  species  of  manufiicture  for  its 
subject,  that  rule  is  in  the  shape  of  statuU 
law — a  shape  in  which  it  is  provided  with  a 
determinate  set  of  words  for  the  expreaaion 
of  it.  But,  in  the  case  of  the  great  body  of 
the  law,  remaining  as  it  does  in  the  shape,  or 
rather  in  the  shapeless  state,  oi  common,  eiia» 
unwritten,  law,  there  exists  no  such  determi- 
nate set  of  words.  In  all  this  vast  extent^ 
the  two  sources  of  difficulty,  and  with  it  of  de^^ 
mand  for  "  experience**  said  permanence — vis. 
law  and  manufacture — are  combined  in  one. 
Judges,  the  master  manufacturers :  law,  or. 
what  to  every  purpose — of  suffering  at  leasts 
if  not  of  instruction  or  relief, — has  ihtferct 
of  law,  kw  itself  the  product  of  the  maim- 
fiuTture. 

In  the  case  of  every  other  species  of  numii^ 
focture  —  of  every  species  of  manufaetura 
commonly  known  by  that  name,  the  maater 
manufiu:turer  viewing,  in  every  misooncefHioB 
that  may  take  place,  a  source  of  loss  to  hifl^ 
self,  and  having  to  deal  with  simple  and  xa^ 
cultivated  minds  in  the  character  of  laboaief% 
has  for  one  of  his  objects,  and  that  a  consteast 
one,  the  rendering  the  conception  of  the  ope*' 
rations  to  be  performed,  and  the  isutruments 
to  be  employed,  in  his  manufiicture,  as  correct 
and  complete  as  possible,  and  employs  his  ea» 
deavours  accordmgly. 

In  the  case  of  the  manufacturers  oijudge' 
made  law,  interest  being  directly  opposite^ 
endeavours  have  of  course  been  correspond- 
ently  opposite,  and  results  equally  so. 

Whatsoever  may  have  been  the  course  of  <r- 
deavour — whether  with  or  against  the  stream 
of  interest — the  result  is,  at  any  rate,  equally 
and  indisputably  notorious.  The  demand  for 
instruction,  and  consequently  for  "  experu 
eRC«,"  and  consequently  for  permanence,  being 
then  so  much  greater  in  the  cases  in  whi^ 
his  Lordship  was  not  led  to  bring  it  to  view, 
than  in  the  cases  in  which  he  was  led  to  hriqg 
it  to  view,  and  has  brought  it  to  view  ac- 
cordingly, this  demand  covering  the  whcde 
field  of  law  in  general,  and  that  of  Ubel  km 
in  particular,  what  his  Lordship's  opMome 
and  wishes  are  and  have  been — what  bis 
Lor^ahip's  endeavours,  on  all  &voursble  0^ 
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,  may  with  justice  be  inferred  and  pre- 
sumed to  have  been,  and  to  be  about  to  be — 
need  not  surely  be  particularised. 

**  This  reason  of  yours — viz.  the  demand 
for  experience — will  you  abide  by  it,  or  desert 
it  ?  Desert  it,  there  is  an  end  of  the  matter, 
and  your  conduct  remains  without  excuse.  If 
you  abide  by  it,  will  you  abide  by  it  wherever 
it  applies  with  equal  force?  If  no,  there 
fl^oM  you  desert  it :  — if  ye<,  you  then  mean 
to  carry  it,  upon  occasion,  over  the  whc^e  field 
of  ipecial-jwry  trial,  an^  in  particular,  over 
that  part  which  regards  iifiW/ /aw.  Meaning  to 
carry  it  over  the  whole  of  that  field  of  jury, 
trial,  and,  in  particular,  over  that  part  which 
Regards  hbel  law,  in  packing  into  a  standing 
IxMrd  a  set  of  dependent  oonmiissioners,  ha- 
bited like  jurymen,  Ux  service  in  your  own 
coQit,  that  is,  for  Exchequer  service,  it  has 
then  been  your  meaning  to  enlist  and  disd- 
|dine  them  for  King^B  Bench  service  J* 

Such,  in  conclusion,  are  the  questions  and 
observations  that  might  be  addressed  to  the 
pre-eminently  learned  author  of  this  defence, 
and,  as  it  should  seem,  not  altogether  without 
some  prospect  of  effect,  if  the  forms  of  the 
constitudon  were  anything  better  than  a  cloak 
for  despotism,  and  if  reepmmhility  were,  in 
faet^  among  the  attributes  of  an  English  j  udge. , 

§  8.  Lawful  Improvement — Track  it  would 
have  proceeded  in. 

Now,  suppose  again,  for  argument  sake,  it 
had  pleased  this  pre-eminently  learned  judge 
to  **  tkinJt  it  worth  while"  to  allow  to  King, 
Lords,  and  Commons  respectively,  their  se- 
veral votes  in  relation  to  this  business ;  more 
particularly  to  the  Commons,  whose  attention 
is,  or  used  to  be,  considered  as,  in  a  more 
particular  degree,  bespoken  for  regulations 
affecting  the  revenue. 

In  the  House  of  Commons,  besides  the 
eommittees  of  the  whole  house,  there  would 
probably  have  been  appointed  some  select 
committee  for  ihe  purpose.  Thus  appointed, 
the  committee  would  have  set  itself  to  work, 
and  begun  with  analyziny  the  general  con- 
oeption  thus  formed  by  the  ingenuity  of  the 
learned  judge:  — decomposing  it,  they  would 
have  resolved  it  into  such  particulars  as  may 
be  foand  involved  in  it :  ~  particulars,  the 
number  of  which  is  determined  by  that  of  the 
several  "  wumufactures,  the  practice  of  which 
has,  under  fiivour  of  that  permanence  which 
forms  so  really  usefol  an  attribute  of  the  ju- 
didai  seats,  been  brought  under  the  dominion 
of  his  Lordship's  science.  The  analysis  thus 
performed,  they  would,  in  the  instance  of  each 
such  manufiicture,  have  proceeded  to  inquire 
into  the  truth  and  accuracy  of  that  general 
conception,  and  into  the  degree  of  force  with 
which,  in  each  instance,  the  argument  de- 
duced from  it,  in  defence  of  a  select  and  per- 
t  board,  in  preference  to  a  fortuitously 


determined  and  ever-chaoging  jury,  may  be 
found  applicable. 

Supposing  that  in  each  one,  or  in  this  or 
that  part  of  the  whole  number  of  these  nui. 
nufiurtures,  the  quantity  of  instruction  neces- 
sary to  the  giving  the  requisite  assurance  of 
a  right  verdict,  had  respectively  appeared  so 
great,  that  the  quantity  of  time,  capable  of 
being  allotted  to  one  trial  by  jury,  could  not 
with  propriety  be  considered  as  sufficient  for 
imbibing  it,  then,  and  not  till  then,  would  it 
remain  for  the  consideration  of  the  committee, 
whether,  for  the  obtainment  of  whatsoever 
increased  probability  of  correct  judicature  ap* 
peered  capable  of  being  obtaineid  by  the  pro- 
posed substitution,  it  would  really  be  worth 
while  that  an  innovation  applying  to  so  im- 
portant a  part  of  the  constitution  should  be 
introduced. 

Supposing  this  question  determined  in  the 
affirmative,  then  would  come  upon  the  carpet, 
for  the  consideration  of  the  committee,  the 
question  concerning  the  organization  of  the 
permanent  board  ot  bench  of  judges,  by  which 
alone,  in  the  sorts  of  causes  in  question,  cor- 
rect justice  is,  by  the  supposition,  capable  of 
being  administered. 

Satisfied,  let  us  even  suppose  then,  that^ 
by  a  jury,  justice  in  this  behalf  was  incapable 
of  being  done,  would  any  such  determination 
be  formed  by  them  —  would  any  such  idea  be 
so  much  as  proposed  to  them,  as  that  (^giving 
the  name  of  t^jwy  to  a  body  of  men  in  which 
it  had  been  predetermined  that  none  of  the 
properties  of  a  jury  should  be  found?  Would 
they — these  representatives  of  the  people — 
bring  themselves  to  attempt  putting  any  such 
imposition  upon  their  constituents?  I  hope^ 
and  dare  believe,  they  would  not.  Deceit 
like  this  belongs  to  none  but  a  dass  of  men 
trained  up  in  the  application  and  formation  of 
that  art  and  science  which  is  from  beginning 
to  end  the  art  and  sdenoe  of  imposture. 

Such  as  above,  or  something  like  it,  is  the 
course  taken  by  King,  Lords,  and  Commons, 
when  to  them  it  seems  good  to  take  upoq 
them  to  make  laws ;  to  make  laws,  taking,  as 
they  must  be  content  to  do,  their  chance  for 
seeing,  or,  if  it  be  more  convenient  to  thern^ 
for  avoiding  to  see,  those  laws  overruled :  — 
overruled,  indeed,  but  happily  always  by  men 
of  transcendent  sdenoe,  by  whom,  without 
the  trouble  of  studying  it,  the  business  of  le^ 
gisladon  is  so  much  better  understood. 

But  King,  Lords,  and  Commons,  are  a  dull 
and  slow -paced  set ;  —  determining  nothing 
about  facts,  till  after  they  have  been  poring 
over,  as  well  as  prying  into,  facts.  How  much 
more  easily  are  these  things  managed  by  a 
learned  judge !  When,  at  any  time,  he  "  thinks 
it  worth  while"  to  make  a  law,  it  need  cost 
him  but  a  word:  nor  is  it  necessary  even  to 
that  word  to  contain  thought,  or  any  such 
heavy  ooatter,  at  the  bottom  of  it* 
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Another  thing  might,  in  this  case,  be  af- 
firmed with  some  assurance :  viz,  that  were 
t>arliament,  at  this  time  of  day,  to  think  fit 
to  appoint  for  this  (not  to  speak  of  any  other) 
purpose,  instead  of  a  jury,  a  permanent  board, 
—  in  that  case,  into  the  organization  of  any 
such  board,  no  such  barbarous  and  flagitious 
feature  would  now  be  introduced,  as  should 
put  it  into  the  power  of  any  one  dishonest 
member  to  overrule,  by  his  own  single  will, 
the  opinion,  and  consequent  will,  of  eleven 
honest  ones. 

Parliament  would,  in  this  case,  do  in  this 
fMirticular,  as  it  did  in  the  case  of  the  judica- 
tory established  by  the  GrenviUe  act :  which 
judicatory  cannot  be  defensible,  but  upon  the 
supposition  that  what,  in  the  ease  of  jury- 
trial,  is  called  tmanimity,  is  indefensible. 

CHAPTER  V. 

SPECIAL  JURY  COR&UPTION  —  DETICE8  BT 
WmCH  IT  WAS  PBOTECTBD. 

§  1.  Device  1  — Leaving  to  Judges  a  covert 
ground  for  refusing  to  apphf  the  act. 

We  come  now  to  account  for  the  flaw,  ob- 
^rvable,  though,  by  our  triad  of  learned  per- 
sons, not  observed,  in  the  reforming  statute 
(3  Geo.  II.  c.  25)  —  I  mean  its  inapplicability 
to  the  principal,  the  new-invented,  and  most 
conveniently-framed  seat  of  corruption,  viz. 
the  special  sort  of  jurg. 

So  far  as  concerned  the  trial  of  causes,  the 
use,  and  the  only  use,  of  a  jury  was,  as  there 
bas  so  often  been  occasion  to  observe,  the 
operating  as  a  dieck  to  arbitrary  power  in  the 
hands  of  j  udges.  This  intended  and  supposed 
check,  by  the  invention  of  the  sort  of  jury 
called  a  special  jury,  and  to  the  extent  of  the 
application  capable  of  being  made  of  it,  they 
had  already,  and  before  the  passing  of  this 
act,  given  to  themselves  the  faculty  of  con- 
verting into  an  instrument :  the  determination 
of  the  individuals  of  whom,  in  the  instance 
of  this  novel  species  of  jury,  the  tribunal 
should,  on  each  occasion,  be  composed,  being 
taken  by  them  out  of  the  proper  hands,  and 
virtually  into  their  own,  viz.  by  being  vested 
immediately  in  the  hands  of  the  permanent 
officer,  whom,  on  that  account,  there  has  been 
such  frequent  occasion  to  designate  by  the 
appellation  of  master  packer  —  their  own  de- 
pendent and  subordinate. 

Abuses  respecting  the  appointment  of  ju- 
rors—  of  jurors  of  all  descriptions,  and  for 
all  occasions  —  corruptions  too  flagrant  to  be 
any  longer  endured  in  silence  —  having  en- 
gaged at  length  the  attention  of  the  legisla- 
ture, the  necessity  of  doing  something  had, 
to  the  conviction  of  the  learned  fraternity, 
become  inevitable. 

In  this  emergency,  it  became  their  manifest 
interest,  and  consequently  their  care,  so  to 


order  matters,  that  whatever  it  should  bft 
found  necessary  to  do,  or  suffer  to  be  done, 
for  the  prevention  of  abuse  in  the  appoint- 
ment of  juries,  should  be  confined  to  common 
juries,  and  should  not,  either  by  design  or 
through  inadvertence,  be  extended  to  those 
juries  of  their  own  nomination — viz,  to  spe* 
dal  juries :  but  that,  on  the  contrary,  every 
pretext  and  every  opportunity  should  be  em- 
braced, for  giving,  to  the  application  of  a» 
convenient  an  instrument,  every  extension  of 
which  it  might  be  found  susceptible. 

At  the  same  time,  this  invention  of  their'a 
being  incontestably  repugnant  to  the  univei^ 
sally-recognised  principles  of  the  constitution, 
it  became  a  matter  of  prime  importance,  that, 
of  whatsoever  should  be  done  for  the  extension 
or  even  for  the  preservation  of  it,  the  true 
nature  and  operation  should  be  kept  as  effec- 
tually concealed  and  disguised  as  poeuble. 

The  remedy,  therefore,  whatsoever  it  might 
be,  was  to  be  made  to  possess  two  characters; 
viz,  an  ostensible  one,  and  a  secret  one:  in  its 
ostensible  character,  it  was  to  bear  upon  aU 
juries  without  distinction :  in  its  secret  die* 
racter,  it  was  so  to  be  contrived,  that,  if  at 
any  time  any  untoward  accident  should  bap*> 
pen  to  call  for  its  being  carried  into  executum 
and  effect,  it  should,  in  the  case  of  a  special 
jury,  be  found  inapplicable :  which  sort  of 
jury  should  consequently  remain  the  seat  of 
corruption  and  abuse  in  every  convenient 
shape,  notwithstanding  any  success  which,  in 
the  instance  of  the  ordinary  and  vulgar  sortoJT 
jury,  might  have  attended  the  measures  taken 
for  the  extirpation  of  those  mischiefs. 

For  this  purpose  various  devices,  part  old 
part  new,  were  set  to  work.  An  old  esta» 
blished  one  was  —  the  rule  they  had  long 
before  contrived  to  establish — viz,  that  <Ae 
croum  ft.  e.  as  many  members  of  government 
as  coiud  contrive  to  get  their  interests  in- 
cluded under  that  name)  was  never  to  be  eon^ 
sidered  as  bound  by  any  act  of  parliament, 
unless  expressly  mentioned  in  it,  whidi  of 
course  a\l  persons  interested  would,  on  eack 
occasion,  take  care  that,  if  possible,  it  should 
not  be. 

By  this  rule  alone,  a  great  part  of  the  de- 
sign was  already  accomplished  to  their  hands ; 
for,  by  this  rule  alone,  special  juries,  with  the 
benefit  of  an  exemption  from  the  obnoxiotta 
restrictions,  which,  under  the  proposed  new 
law,  operated  as  a  bar  to  sinister  choice  and 
permanence,  might  have  been  preserved  to  all 
causes,  in  which,  according  to  the  established 
forms,  the  king  was  nominsdly  a  party. 

But  by  this  rule,  if  alone,  the  benefit  of 
the  exemption  would  not  have  been  extended 
to  all  causes  to  which  it  should  happen,  to 
have  been  brought  under  the  oogmxance  of 
special  juries.  Under  this  cognizance  they 
had  alrouly,  of  their  own  authority,  besidea 
the  above-mentioned  crimintd  and  otiier  aorta 
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y>f  cftiues,  bfoiiglit  in  general  all  those  which, 
'  in  eontndistinction  to  criminal,  are  termed 
by  them  eioil  causes,  comprehending  together 
alnooflt  all  sorts  of  causes  *.  and  to  this  exten- 
sion they  had  the  assurance  to  ask,  and  the 
good  fortune  to  obtain,  the  confirmation  of  the 
legislature,  in  and  by  this  very  act.  (3  Geo. 
II.  c.  25,  §  15.) 

To  complete  the  imposition,  it  then  became 
necessary  to  employ  a  further  contrivance,  for 
concealing  from  non-learned  eyes  the  com- 
pleteness of  the  exemption  meant  to  be  esta- 


The  way  in  which  they  managed  it  is  this: 
*~  In  the  case  of  a  tpeeial  jury^  the  jurors, 
instead  of  being  determined  as  in  the  case  of 
a  common  jury,  were,  as  there  has  been  such 
frequent  occasion  to  observe  —  were,  as  they 
always  had  been — '^nominaiedf**  as  the  word 
is  in  the  books  of  practice,  by  the  officer  of 
the  court — the  nuuier.  The  master^  then, 
for  ene  at  least,  if  not  he  alone,  would  have 
'  been  the,  or  at  least  a,  person,  to  whom,  had 
the  corrupt  practice  been  in  this  case  meant 
to  be  prevented,  the  prohibition  would  have 
been  addressed. 

But  to  apply  to  this  branch  of  the  corrup- 
tion— to  the  branch  which  was  under  their 
own  management —  any  sort  of  remedy*  was 
no  part  of  their  intention.  Care  was  accord- 
ingly taken,  that,  to  the  effect  in  question, 
neither  to  this  officer,  nor  to  any  other  officer, 
by  the  staying  of  whose  hand  that  part  of  the 
plague  which  was  of  their  own  nursing  would 
be  staid  or  checked,  should  the  prohibition  in 
question,  or  any  prohibition,  be  addressed. 

In  the  case  of  a  comsioa  jury,  the  sheriff, 
as  above  observed,  was  the  person  by  whom, 
out  of  a  much  more  numerous  assemblage, 
supplied  to  him  under  legal  rules,  by  other 
hands  (in  the  first  instance  by  the  constable 
of  the  several  townships)  the  choice  was  made. 
Corruption  having  risen  to  such  a  pitch,  that 
the  cries  of  the  public  had  become  trouble- 
some, it  was  become  necessary  that  the  mia- 
ehief  should,  in  some  quarter  or  ether,  receive 
a  check. 

Common  juries  were  the  sort  of  juries  in 
whose  instance,  in  comparison  of  special  ju- 
ries, the  preservation  of  the  foculty  of  cor- 
ruption was,  to  the  purposes  of  the  judges, 
and  the  other  lawyers,  of  least  importance : 
the  sheriff,  in  whose  hands  the  choice  of  jurors 
of  this  class  was  more  immediately  reposed, 
was  an  officer,  on  whose  obsequiousness,  re- 
gard being  had  to  his  impermanence,  and  com- 
parative independence,  they  could  not  place 
any  such  reliance  as  upon  that  of  the  master, 
their  own  permanent  aubordinate. 

The  sheriff,  it  was  accordingly  determined 
— theaheriff,  and  he  alone  —  should  be  tit- 
chded  in  the  prohibition :  the  master,  it  was 
^termined,  should  not  be  included  in  it. 
^   3uch  being  the  determinationy  what  was 


the  contrivance  employed  for  carrying  it  into 
effect?  It  consisted  in  the  employing  of 
such  words,  and  one  word  in  particular,  vtr. 
the  word  retwm,  as,  while  to  an  unlearned 
eye  they  would  appear  to  bear,  alike  in  every 
case,  upon  the  officer,  be  he  who  he  might, 
upon  whom,  on  each  occasion,  the  composi- 
tion of  the  reduced  occasional  list  (see  above^ 
PartL  Ch.IV.  §3,)  and  thence,  as  for  as  de- 
pended upon  him,  that  of  the  actually  servina 
Ust  (See  above.  Part.  L  Ch.  IV.  §3)  depended, 
would  be  in  case  of  litigation,  and  in  the  mean* 
time,  by  learned  and  interested  eyes,  would 
be  seen  to  be,  in  respect  of  the  technical  signi- 
fication attached  to  the  word  retwm,  incapdile 
of  bearing,  in  the  case  of  a  special  jury,  upon 
any  sticA  person,  or  in  effect  upon  any  person^ 
at  all :  and  thus  it  was  that,  for  want  of  a 
person  on  whom  the  words  in  question  could 
be  found  to  bear,  the  supposed  remedy  was, 
in  that  case,  to  be  rendered  altogether  inap* 
pUcable  and  without  effect. 

Such  accordingly  will  be  found  to  be  the 
virtue  of  that  convenient  and  aptly  chosen 
word — the  word  retttrm»  The  sheriff  waa 
and  is  the  person,  by  whom,  in  all  cases,  what 
is  called  the  return  was  and  is  made :  — the 
return ,  t.  e,  the  list  of  the  persons  summoned* 
or  at  least  therein  said  by  him  to  have  been 
summoned,  to  serve  on  the  occasion  in  ques- 
tion as  jurors:  which  list  was  and  is,  in 
all  cases,  to  be  given  in  to  the  officer  of  tha 
court. 

The  difference,  in  this  respect,  between  the 
two  cases,  was  and  is — that  in  the  esse  of 
common  jurors,  the  persona  chosen  for  jurora,, 
were  and  are,  a  number  of  persons  greater 
than  24  (the  number  contained  in  the  case  of 
a  special  jury  in  the  reduced  {occasional  list:) 
and  so  much  greater  than  24  as  to  constitute 
an  aggregate  out  of  which,  in  the  case  of  a 
common  jury,  the  achuU^  serving  Usts  tot 
any  number  of  causes,  tried,  as  belonging  to 
the  county  or  other  district  in  question,  on 
the  same  occasion  (viz.  at  the  same  assises* 
sittings,  or  sessions,)  are  to  be  taken :  and 
these  are,  all  of  them,  of  the  sheriff's  own 
choosing,  as  above :  in  the  case  of  spedat 
jurors,  they  are  chosen  by  the  officer  of  the 
court — the  master — the  master  pacher,  out 
of  a  list  furnished  to  him  by  the  sheriff,  beiny 
the  same  **  gross  hst"  that  the  sheriff  himsetf 
has  to  choose  out  of:  and  the  master  having 
pitched  upon  the  24,  sends  an  order,  called  a 
writ  of  distringas,  inclosing  the  list  (called 
the  pannelj  to  the  sheriff,  who  has  nothing  to 
do  but  to  summon  the  persons  contained  is 
that  same  list,  and  thereupon,  in  his  answer, 
called  his  return^  to  dedare  and  cettify  hia 
having  so  done. 

Let  it  not  for  a  moment  be  supposed,  that 
on  this  occasion,  in  framing  for  themselvea 
this  valve  of  safety,  on  the  part  of  these  sden* 
tific  and  ingenious  operators,  any  such  cause 
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«a  inadvertence  had  any  share.  Return  is  the 
word  by  which  they  found  the  choice  desig- 
nated when  made  by  the  sheriff:  —  nominate, 
when  made  by  the  master,  the  officer  of  the 
court.  That  the  eheriffnenr  is  said  to  **  no- 
iBuuife"  jurymen  —  that  the  masterneyer  u 
said 'to  "  refum**  jurymen — these  are  mat- 
ters, neither  of  which  could,  to  these  learned 
persons,  or  any  one  of  them,  applying  their 
thoughts  to  the  subject,  for  a  special  and  to 
themselves  highly  important  purpose,  have 
for  a  moment  been  a  secret.  Had  it  made 
feny  part  of  their  intention,  that  special  jury- 
men (the  rich  and  well-paid  jurymen,  to 
whom  alone  the  exemption  could  have  been 
of  no  use)  should  stand  exempted  from  the 
over -frequent  service,  as  well  as  common 
jurymen  (the  comparatively  poor  and  unpaid 
jarjrmen,  to  whom  alone  the  exemption  could 
be  of  any  use,)  in  this  case,  to  the  word  de- 
signative  of  the  act  of  the  sheriff,  by  whom 
common  jurymen  are  chosen,  they  would  have 
added  the  word  designative  of  the  act  of  the 
master,  by  whom  xpecia/ jurymen  are  chosen: 
— to  the  word  "  retwm,**  when  employed  for 
the  description  of  the  act  meant  in  this  case 
to  be  prohibited,  they  would  have  added  the 
word  **  etrike,**  or  the  word  "  nominate.**  But 
their  design  being  the  reverse  of  this,  such 
Bcoordingly  was  the  language  employed  by 
them  in  the  execution  of  it.  To  the  **  return** 
•—the  reiterated  return — of  jurors,  in  the 
case  of  over -served  jurors,  the  prohibition 
they  framed  was  accordingly  confined:  to  the 
nomination  — the  reiterated  nomination  — of 
jurors  in  the  same  case,  the  prohibition  was 
not  extended. 

To  make  it  dear,  upon  occasion,  that,  in 
the  provisions  against  package,  permanence, 
and  corruption,  it  could  not  have  been  the 
intention  of  this  act  to  comprehend  the  case 
of  special  juries,  another  argument  was  pro- 
vided. 

When  a  prohibition  is  addressed  to  a  man, 
care  is  usually  taken,  that,  in  some  way  or 
other,  he  should  find  a  motive  for  conforming 
to  it.  The  operation  meant  to  be  restricted 
being  the  act  of  the  sheriff,  and  he  the  person 
to  whom  the  prohibition  is  accordingly  ad- 
dressed, to  constitute  such  motive,  an  even- 
tual penalty,  bearing  upon  the  conduct  of  the 
sheriff,  is  appointed,  and  denounced  accord- 
ingly in  the  act :  to  the  master,  of  course, 
no  such,  nor  any  other  eventual  penalty,  is 
denounced. 

Now,  from  this  omission,  if  the  prohibition 
is  understood  to  apply  to  the  case  of  a  special 
jury,  results  a  sort  of  incongruity,  by  which 
the  intention  of  the  legislature,  under  the 
guidance  of  these  learned  persons,  to  exempt 
tile  master  packer  8  corps  of  dependent  special 
jurors  from  being  disbanded  along  with  the 
eommon  jury  corps,  is  put  still  more  effec- 
tually out  of  doubt*    If  in  the  prohibition, 


with  the  annexed  penalty,  put  upon  the  official 
act,  of  which  the  service  of  over-served  ju* 
ries  —  vi2.  the  too  frequently  reiterated  jury^ 
service  in  the  instance  of  the  same  individual^ 
would  be  the  result — if  in  this  prohibition 
special  jurors  are  to  be  considered  as  com- 
prised, one  consequence  is,  that  the  sheriff 
would,  in  case  of  prosecution,  have  to  pay 
the  penalty  for  an  act  done  in  obedience  to 
orders  made  by  the  master,  and  contained  in 
the  writ,  called  a  distringoM^  issued  by  autho- 
rity of  the  court:  for,  as  hath  been  seen,  it  is, 
in  the  case  of  a  special  jury,  by  the  master^ 
each  time  that  the  twenty-four  persons  to  bo 
summoned  by  the  sheriff  to  serve  on  that  jury 
are  nominated,  and  as  such  induded  in  the 
writ,  as  above,  sent  by  him  to  the  sheriff. 
Now  then,  to  make  a  supposition,  instead  of 
leaving,  between  their  times  of  service,  the 
interval  appointed  by  the  act  in  the  case  of 
common  jurymen,  let  the  master,  in  the  case 
of  two  special  juries  who  are  to  serve  on 
two  immediately  following  occasions,  com* 
pose  the  two  lists  altogether  of  the  same 
persons.  This,  if  the  prohibition  in  question 
is  to  be  understood  as  meant  to  comprehend 
special  juries,  is  a  direct  transgression  against 
the  act. 

On  this  supposition,  though  it  is  by  the 
master  (the  officer  of  the  court)  that  the  of- 
fence is  committed,  it  is  not  by  the  master^ 
but  by  another  person,  the  sheriff,  that  the 
penalty  is  to  be  paid.  Such  injustice,  it  would 
naturally  be  argued,  cannot  reasonably  be  sup- 
posed to  have  been  the  intention  of  the  legia* 
lature.  Therefore,  concludes  the  argument, 
be  the  remedy  what  it  may,  it  was  no  part  of 
the  intention  of  the  legislature,  that  it  should 
be  applied  to  the  case  of  special  juries.  And 
the  inference  being,  if  not  strong  enough  to 
impose  an  obligation  upon  an  unw^ling  judge» 
quite  strong  enough  at  the  least  to  afibrd  s 
suffident  warrant  to  a  willing  one,  the  even- 
tual  inapplicability  of  the  remedy  to  the  case 
in  which  it  is  most  wanted,  may,  without 
much  violence  done  to  probability,  be  oon« 
eluded. 

From  these  provisions  against  package  and 
permanence,  provisions  which  ought  in  reason 
to  have  applied  in  common  to  both  sorts  of 
juries,  and  which  accordingly  were  in  tq^ 
pearanee  made  applicable  in  common  to  both 
sorts,  the  sort  called  a  special  jury  was  thua 
in' reality  exempted :  —  which  was  the  thing 
to  be  done. 

§  2.  Device  2 — Rendering  it  unaduisable  far 
a  Sheriff  to  resist  t/te  Packing* 
Possessed  with  the  now  antiquated  notioni 
about  the  importance  of  real  jury  trial  to  li- 
berty, a  meddling  sheriff  rit  might  at  that 
time  of  day  have  been  apprehended)  might  at 
one  time  or  other  start  up,  who,  in  the  caae 
of  special  juries,  observing  juries  pecked,  and 
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lormed  into  a  stuiding  corps,  in  opposition  to 
what  might  appear  to  him  to  have  been  the 
intention  of  the  act,  might,  in  relation  to  this 
most  important  application  of  it,  feel  disposed 
to  use  his  endeaToors  to  give  effect  to  it. 

For  the  repression  of  any  such  qqizotism, 
it  was  expedient  that  provision  should  he 
made :  and  provision  was  made  accordingly. 

If,  in  the  application  of  the  act  to  spedal 
juries,  be  would  have  greater  cause  of  fear  in 
the  event  of  his  using  his  endeavours  to  give 
effect  to  it,  than  in  the  event  of  his  contemn- 
ing it,  the  conclusion  was — and,  it  must  be 
confessed,  not  an  unnatural  one -^  that  no 
such  endaivours  would  be  used. 

Comiemning  the  act  (it  was  accordmgly 
contrived) — contemning  the  act  in  this  parti- 
cular, and  thus  leaving  the  svstem  of  package 
and  permanence  undisturbed — he  would  run 
no  greater  nor  other  risk,  than  that  of  having 
to  pay  a  limited,  and  that  at  the  utmost  a 
minute,  penalty: — a  petty  sum  not  exceed- 
ing £5  (S  Geo.  IL  c  25,  §  4.)  Supporting 
the  act,  ne  would,  in  the  instance  in  question 
(for  so  also  it  was  contrived)  find  himself  to 
be  ooounitting  an  offence — an  offence  called 
uemUempt  of  court — and  thereby  subjecting 
himself  co  a  mass  of  punishment  altogether 
unlimited,  and  which,  taking  into  account 
costs  of  defence,  whether  unsuccessful  or  suc- 
cessful, could  not  but  amount  to  many  times 
the  amount  of  the  penalty  in  the  other  case, 
as  above.  For,  if  the  master,  as  above,  puts 
into  a  list  of  special  jurors  (a  list  settled  by 
him  as  above)  any  number  of  over^terved  spe- 
cial jurors,  the  order,  given  thereupon  to  the 
sheriff,  to  return  those  along  with  the  other 
special  jurors,  is  a  writ  or  order  of  the  eourt, 
disobedience  to  that  writ  or  order  an  offence 
called  a  contempt  of  court,  and  the  punishment 
inflictable  for  that  offence,  imprisonment  for 
a  time  altogether  unlimited,  with  or  without 
nobody  knows  what  beside. 

At  the  worst,  what  was  made  clear  was, 
that  in  leaving  the  act,  in  this  respect,  in  a 
state  of  nullity,  and  the  system  oif  package 
and  permanence  undisturbed,  he  could  not 
have  anything  to  apprehend.  Called  to  ac- 
count (suppose  him  in  any  way,  though  by 
whom  should  he  be  called  to  account?)  for 
having  returned  this  or  that  over-served  spe- 
cial-juryman: **  The  court,"  he  would  have 
to  say,  "  sent  me  a  list  of  twenty-four  per- 
sons to  be  summoned  and  returned  by  me  to 
serve  as  jurors  upon  this  cause,  and  this  man's 
name  was  upon  the  list :  — how,  then,  could 
I  have  done  otherwise?  Had  I  omitted  him, 
the  court  would  have  punished  me  as  for  a 
contempt."  Thus  much  aloud.  Continuing 
the  conversation  to  himself —  **  The  king  in 
parliament,*'  he  would  naturally  say,  **  may, 
for  aught  I  know,  have  forbidden  me  to  re- 
turn iSdi  man :  but  what  I  am  sure  of  is — 
that  najr.Lord  Chief  Justice  has  commanded 


me.  Disobeying  my  Lord  Chief  Justice,  the 
king  (I  am  sure)  would  not  protect  me :  — 
disobeying  the  king,  ray  Lord  Chief  Justice 
(I  have  reason  to  think)  will  protect  me. 
*  No  man  can  serve  two  masters  ;*  two  op- 
positely-commanding masters:  a  prudent  man 
will  serve  the  strongest: — my  Lord  Chief 
Justice  being  the  strongest,  my  obedience  is 
for  my  Lord  Chief  Justice." 

§  3.  Device  3 — Concealing  the  Power  qfNo^ 
mination  given  to  the  Matter  Packer. 

Another  exertion  of  lawyercraft  may  be 
seen  in  the  care  taken  to  throw  a  veU  of  con- 
cealment over  the  arbitrariness  of  the  power 
exercised  by  the  master  in  the  nomination  of 
special  j  urors.  It  is  by  him  alone  (as  we  have 
seen)  that  the  **  nomination** — the  choice— 
of  the  forty-eight  is  made.  Whatsoever  ap^ 
pearance  of  judicial  audience  and  impartiality 
it  might,  in  the  year  1777,  and  in  a  case  of  so 
mudi  expectation  and  pubUdty  as  Mr.  Home 
Tooke's  case  (See  Part  I.  Ch.yin.  p.  96,)  and 
under  a  judge  no  less  remarkable  for  timidity 
than  for  arbitrariness,  have  been  deemed  ad- 
visable to  assume,  at  this  time  of  day,  audi 
is  the  progress  that  has  been  made,  this  ar* 
bitrariness  may  be  seen  stated  without  dis- 
guise in  the  hookM  of  practice — books  written 
by  lawyers  for  the  information  of  none  but 
lawyers,  and  without  any  apprehension  of  any 
such  jealous  eye  as,  by  accident,  might  be  cast 
on  the  business  in  the  House  of  Commons. 
In  the  act  3  Geo.  11.  c.  25,  §  15,  how  is  the 
description  given  of  this  operation  worded? 
Answer — in  such  manner  as  to  convey  the 
conception,  that  the  choice  was  made  some- 
how or  other  by  somebody  else,  and  that  ctis- 
ptces  were  all  that  were  contributed  on  this 
occasion  by  this  judicial  personage.  —  **  Re- 
quired upon  motion  as  aforesaid*' . . .  (says  the 
act)  "  to  order  and  appoint  a  jury  to  be  struck 
before  the  proper  officer  of  each  respective 
court."  Before  is  the  word :  and  false  as  ia 
the  conception  that  will  naturally  be  conveyed 
by  it,  yet  so  artfully  is  it  chosen,  that  no  charge 
of  impropriety  would  be  found  to  attach  upon 
it.  Bg  this  proper  officer,  it  is  true,  are  the 
forty-eight  nominated  in  the  first  instance: 
but  then  the  jury  is  not  said  to  be  sfmcA,  that 
is,  the  determination  of  the  individuals  that 
are  to  compose  it  completed,  till,  out  of  the 
forty -eight,  twenty -four  are  struck  off  by 
other  bands :  viz.  twelve  by  the  attorney  on 
each  side. 

JBy,  and  not  before  (it  may  indeed  be  ob- 
served,) is,  however,  the  word  employed  in 
another  part  of  this  same  act  (§17.)  But, 
nemo  mortalium  omnibus  horii  wpit :  and,  as 
every  act  of  parliament  is,  or  is  liable  to  be, 
a  pasticcio,  nothing  is  more  likely  than  that 
the  clause  with  before  in  it,  should  have  been 
the  work  of  one  band,  that  with  6y  in  it,  of 
another* 
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§  4.  Learned  Advice  given  accordingly  to 
Sheriff  Phiilipe. 

Thus  it  was,  that  this  act,  which,  at  a 
time  of  ferment,  and  in  the  view  of  allaying 
the  ferment,  was,  in  show  and  pretence,  pro- 
vided in  the  character  of  a  check  to  corrup- 
tion in  the  case  of  jurors  in  general,  special 
as  well  as  common,  was  at  the  same  time,  in 
the  case  in  which  the  mischief  of  the  corrup- 
tion was  at  beyond  comparison  the  highest 
pitch  ^being  the  case  wherein  the  interest 
which  its  pretended  extirpators  had  in  main- 
taining and  increasing  it  was  also  at  the  same 
high  pitch,)  converted,  as  in  the  case  of  the 
lately-exhibited  remedy  Bguast  parliamentary 
corruption — converted,  by  suitable  manage- 
ment, and  with  the  happiest  success  —  into 
a  means  of  not  only  perpetuating,  but  aggra- 
vating the  disease. 

Of  the  state  of  things  here  depicted  —  of 
the  nullity  of  the  power  of  parliament  —  of 
the  real  supremacy  of  the  judges — of  this 
state  of  things,  the  living  orades,  to  whom 
Sir  Richard  Phillips,  as  above,  had,  at  diife- 
rent  times,  betaken  himself  for  advice,  were, 
both  of  them,  as  will  be  seen,  duly  sensible. 
.  This  sheriff,  being  one  of  the  speculative 
kind  of  men  above  supposed — ignorant,  as 
all  such  men  are  — ignorant  of  the  real  state 
of  existing  circumstances — had  been  amusing 
himself  with  the  fancy  that  King  George  is 
our  king:  that  in  consequence,  disobeying 
King  George,  a  man  would  be  in  peril,  and 
that  to  obey  him  was  the  way,  and  only  way, 
to  be  safe. 

.  These  learned  persons  knew,  both  of  them, 
better  things.  **  Your  King  George,"  said 
they,  **  (to  let  you  into  the  secret)  is  King 
Log:  jump  upon  him,  do  anything  else  upon 
him  you  please. — King  Ellenhorough,  King 
Mansfield,  King  Macdonald,  these  are  your 
real  'kings:'  these,  should  you  venture  to 
disobey  but  the  least  of  them,  you  will  find 
him  a  King  Stork.  As  to  your  King  George, 
to  appeal  to  the  laws  of  that  nominal  king,  in 
justification  of  an  act  of  disobedience  com- 
mitted against  the  orders  of  any  of  these  real 
kings,  —  doing  so,  you  would  but  make  bad 
worse:  doing  so,  you  would  but  aggravate 
disobedience  by  *  contempt  :*  you  might  as 
well  appeal  to  Bonaparte" 

Such  was  their  advice :  and  very  good,  and, 
as  the  Lord  Chief  Baron  says  of  it,  "  perfectly 
just**  advice  it  was.  The  language  in  which 
they  gave  it  was  of  course  their  own  language 
— their  own  branch  of  the  flask  language :  but 
the  above  is  the  honest  English  of  it.  As  for 
the  speculaUst,  the  reformer,  he  found  means 
to  understand  it,  notwithstanding  his  igno- 
rance: accordingly  by  these  lanterns  were  his 
feet  directed,  as  weU  as  his  paths  lighted. 
.  As  to  the  Lord  Chief  Baron  —  so  little  in 
use  have  he  and  his  learned  coUeagues  been, 
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to  consider  an  act  of  parliament  as  anytiiing, 
when  their  practice  or  their  pleasure  has  beoi 
contrary  to  it,  to  him  it  was  all  the  same  whe^ 
ther,  in  the  case  of  special  jurors,  the  package 
and  the  permanence  had  or  had  not  been  pro- 
hibited ^y  the  act:  the  exemption  provideid  in 
that  case  having  been  a  covert  one,  it  had 
escaped  his  observation,  and  he  determined 
accordingly  to  conduct  himself  as  it  seemed 
to  him,  in  disobedience  to  the  law. 

But  to  the  sheriff,  who,  had  he  taken  upon 
himself  to  give  effect  to  what  seemed  to  him 
to  be  the  intention  of  the  legislature,  would 
have  had  to  expose  himself  to  the  resentment 
of  the  judges,  it  was  matter  of  serious  anxiety 
to  endeavour  to  ascertain  what  support  he 
might  promise  himself  from  the  letter  as  well 
as  from  the  spirit  of  the  law.  The  learned 
framers  df  this  law,  not  havmg  as  yet  attained 
for  themselves,  nor  daring  to  promise  to  them- 
selves, for  their  successors,  any  such  complete 
and  dauntless  assurance,  as  hath  now  been  de- 
clared by  their  existing  successors,  had  made 
provision  of  their  covert  exemptions  and  loop- 
holes, as  above:  and  of  these  loop-holes,  our 
intended  Cttr/ttf«,  the  reforming  sheriff,  though 
he  did  not  receive  a  perfecUy  complete  or 
correct  draught,  received  an  intimation  suiB- 
dently  instructive  to  save  him  from  leaping, 
to  no  purpose,  into  the  gulph  into  whidi  he 
had  been  prepared  to  throw  himself. 

Thus  in  the  way  of  useful  instruction — in* 
struction  which,  howsoever  speculative,  may 
at  any  time  be  made  to  lead  to  a  practical 
purpose — ^the  quantity  of  written  matter  mi- 
avoidably  expended  upon  this  contrivance  in 
the  art  of  packing  may  be  turned  to  as  extent 
sive  an  account  as  possible.  I  would  recom-* 
mend  it  to  your  consideration,  gentle  reader, 
in  the  character  of  a  sample  of  the  mode  in 
which,  in  matters  of  law,  the  public  has  been 
always  served,  and  may  always  expect  to  be 
served,  till  by  such  service  the  destruction  oC 
society  is  completed,  so  long  as,  according  to 
the  existing  order  of  things,  it  continues  in 
the  line  of  legislative  penmanship  to  be  served 
by  lawyers,  meaning  fee-fed  lawyers :  it  will 
continue  to  be  served  as  hitherto  it  has  been 
served  —  always  with  the  same  honesty— 
always  with  the  same  views  —  always  with 
the  same  effect. 

§  5.  Special  Jury  System— just  suspicion 
entertained  of  it. 

That  all  the  artifice  that  could  be  mustered 
for  the  occasion  was  not  more  than  the  or- 
gences  of  the  case  required,  may  be  collected 
from  the  particular  recital  prefixed,  by  way 
of  preamble,  to  this  very  clause :  — a  recital 
from  which  it  appears,  that  the  indiscrimi- 
nate extension  of  the  special  jury  system  to 
all  causes,  at  the  pleasure  of  the  party  on 
either  side  of  the  cause,  had  not  been  regarded 
altogether  without  distrust  and  oppositMo. 
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**  And  whereas  some  doubt"  (says  that  pre- 
amble, 3  Geo.  It  c 25, §  15,)  "hath been  con- 
ceived touching  the  power  of  his  Majesty's 
courts  of  law  at  Westminster,  to  appoint  juries 
to  be  struck  before  the  clerk  of  the  orown, 
master  of  the  office,  prothonotaries,  or  other 
proper  officers  of  sudi  respective  courts,  for 
the  trial  of  issues  depending  in  the  said  courts, 
without  the  consent  of  the  prosecutor  or  par- 
ties concerned  in  the  prosecution  or  suit  there 
depending,  unless  such  issues  are  to  be  tried 
at  the  bar  of  the  same  courts.'*  Thus  iar  the 
preamble :  and  then  comes  the  enacting  part, 
BtiU  preserving  the  word  before,  and  giviifg 
to  the  party  on  either  side  the  power  to  force 
upon  his  adversary  the  sort  of  judicatory  thus 
corrupted. 

As  to  **  doubt,*  if  we  may  believe  what  is 
nid  in  the  report  of  a  case  determined  in  the 
year  1737,  about  seven  years  after  the  passing 
of  this  act,  there  could  be  no  doubt  in  the 
case :  the  contrary  to  what  is  here  insinuated 
was  true  beyond  all  doubt.  No  more  than 
about  four  years  before  the  passing  of  the 
act,  a  search  had  been  made  in  this  view :  in, 
thirty  years  then  last  past,  that  is,  from  about 
the  year  1695  to  about  the  year  1725,  no 
instance  of  the  ordering  a  special  jury  vdth- 
out  consent  of  parties  on  both  sides  had  been 
found :  nor  is  it  said  that  any  instance  had 
been  found  anterior  to  that  period.  Notices 
of  the  existence  of  such  a  power  had  indeed 
been  now  and  then  thrown  out,  but  which,  if 
that  statement  be  believed  (and  no  reason  can 
be  found  why  it  should  not,)were  without  any 
foundation  either  in  regulation  or  in  practice : 
were  thrown  out,  and  not  being  true  in  fiict, 
it  seems  difficult  to  imagine  with  what  view 
they  could  have  been  thrown  out,  unless  it 
were  with  the  view  of  paving  the  way  for 
this  statute.* 


*  WWct  against  Eamet,  Andrews,  p.  62, 
Mich.  11  Oea  IL  anno  1737.  The  court  said, 
**•  that  though  it  was  not  usual,  before  the  said 
act,  80  giant  special  juries  without  consent,  yet 
in  some  instances,  and  for  special  causes,  it  was, 
and  might  be  done : .  • .  And  Lord  Chief  Justice 
cited  the  Kingand  Bur  ridge.  Patch,  Geo.  [  I.  ]  10. 
when  upon  search  it  was  found  that  no  special 
juiy  had  been  granted  for  thirty  years  then  h»t 
vast  without  consent ;  and  the  Lora  Chief  Justice 
Pratt  was  then  of  opinion,  that  the  court  might 
grant  a  special  jury  without  consent*  but  the 
other  judges  differed;**  i  e.  were  of  opinion  that 
the  court  could  not  giant  a  special  jury  without 
consent 

From  this  it  seems,  that  at  both  periods  the 
Chief  Justices  knew  what  they  were  about,  and 
aoooidingly  invented  pretences  for  thus  forcing 
in  the  special  jury  system :  but  that»  in  PraiVt 
time  at  least,  viz,  anno  1725,  the  puisnes  were  not 
in  the  secret :  inasmuch  as  they  opposed  the  ex- 
tension thus  endeavoured  to  be  given  to  it 

From  this  it  may  be  seen  that  a  special  juiy. 
in  the  character  of  a  subiect  and  instrument  of 
package  (unless  before  this  time  the  crown  law. 
vers  assumed,  and  by  the  judge  were  pennitted, 


§  6,  Harmony  between  the  Astutia  of  1730,  * 
anddo,of\eOS, 

We  come  now  to  an  observation,  which 
brings  the  consideration  of  the  so  long  ago 

to  exercise  a  right  of  commanding  a  special  jury 
in  crown  causes,  as  would  natursUy  be  the  case) 
as  well  as  a  source  of  increased  lawyer's  pofit, 
took  its  rise  from  this  act :  and,  as  well  m  the 
character  of  an  occasional  source  of  corruption  as 
in  that  of  a  coiw/afi<  source  of  lawver's  profit,  it 
has  already  been  seen  how  valuable  an  engine  it 
has  provea  in  the  manufiictory  of  abuse. 

In  the  character  of  an  instrument  applicable  ta 
the  purpose  of  corrupttor^  our  estimate  of  ito 
value  may  receive  some  assistance  from  a  circum- 
stance mentioned  in  the  same  Report  In  ^^  the ' 
case  of  the  corporation  of  Bewdley"  the  trial 
beinff  at  bmr^  twenty  guineas  a-piece,  it  appeared, 
had  been  given  to  each  juror.  Nor  would  the 
enormit|r  ^  the  sum  have  transpired,  but  for  an 
application  made  by  the  losing  party  for  what  ia 
there  called  <*  towering  i<,**  which  the  court  did : 
vie.  to  Jive  guineas,  1.  e,  forbore  to  oblige  the 
losing  party  to  pay  any  move  than  five  guineas, 
not  obhging  him  to  pay  the  txsenty;  for,  as  for 
taking  out  of  the  pocket  of  each  juror  fifteen  guii 
ness  out  of  the  twenty  he  had  received,  that  was 
altogether  out  of  the  question : — that  was  what 
coura  not  be  done.  The  money  was  already  in 
their  respective  pockets ;  and  there  was  neither 
statute  law  not  judicial  practice  that  could  have 
furnished  so  much  as  a  pretence  for  making  them 
disgorffe  it 

In  the  same  case,  in  spealdnff  of  the  quantum 
of  the  extra  allowance  |^ven  to  thcM  well-aeleeted 
assessors,  an  observation  made  by  StrangCj  So* 
licitor^Generalj  is  _  that  **'  though  the  practice 
is  to  pay  them  more  than  to  common  jurors,  this 
is  mere  matter  of  generosity^  and  ought  not  to  be 
reimbursed  by  the  other  (meaning  the  losing) 

All  depending  on  generosity^  and  the  crown, 
i,  e,  its  servants,  and  they  alone  havinff  it  in  their 
power  to  be  generous,  and  without  bounds,  as 
well  as  without  any  expense  to  themselves,  it  majr 
be  imagined  what  sort  of  a  chance  an  individual 
would  have,  under  a  set  of  jurors,  all  named  bj 
this  one  party,  possessing,  and  all  along  exer- 
cising, the  power  of  either  rewarding  them,  at 
the  expense  of  others,  to  an  unlimited  amount, 
or  not  rewarding  them  at  ally  according  as  they 
behaved. 

The  crown,  had  it  or  had  it  not  a  special  jury 
at  pleasure,  and  not  depending  on  the  consent  oif 
the  party  on  the  other  side  ? 

A  drcumstanoe  indeed  that  contributes  to  ren* 
der  it  probable,  from  the  first  invention  of  special 
juries,  the  king,  i,  e,  the  servants  of  the  crown, 
never  failed  to  nave  a  special  jury  of  this  sort  for 
askinff  for,  is  —  tlie  care  which,  at  the  early  pe- 
riod above  mentioned,  viz.  the  beginning  of  the 
reign  of  King  William,  was  taken,  that  the  la- 
culty  of  striking  out  the  12  out  of  the  48  should 
not^  on  the  put  of  either  party,  be  exercised, 
without  its  being  specially  applied  for,  and  on 
iqpplication  ordered. 

And  so  lately  as  in  the  time  of  Lord  Mansfield^ 
it  is  suted  as  a  rule,  that  when  the  solicitor  omits 
to  attend  after  notice,  the  master  in  K.  B.  may 
strike  the  jury  ex  parte,  Cowp.  412.  Rex  v. 
Hart,    Hilary,  16  Geo.  HI.  B.  R.  1776. 

In  fuch  cases  as  were  left  u>  a  common  juij/ 
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ON  THE  ART  OF  PACKING  SPECIAL  JURIES. 


enacted  statute  within  the  limits  of  the  pre- 
tent  epoch :  1  mean  the  me  which,  on  the 

that  Is,  in  causes  the  iropvtanoe  of  which  was  not 
auffident  to  excite  any  mtenst  in  the  hosoms  of 
ihe  judges  or  their  conntxions,  chance  was  the 
instrument  ther  saw  directed  to  be  employed  for 
the  reducing  the  number  on  the  ^<fi»  list  to 
twelve — the  number  adapted  to  the  serving  UsU 
Had  justice  been  the  oViect,  here  then  was  a 
frineiple  and  a  precedent  to  have  pursued.  But 
in  esses  that  were  deemed  worth  their 
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tk»,  these  ministers  of  justice  knew  better  then 
to  trust  in  any  degree  to  ehancey  what  might  be 
secured  by  prudence. 

In  the  casein  Cowper^  befiore  Lord  ManS' 
fiekii «  a  curious  enough  circumstance  is  the  care- 
lessness, real  or  simulated,  of  the  judge,  in  regard 
to  the  piexson  by  whom  the  twenty^fiur  should 
be  struck  out,  in  case  of  a  refusal  on  one  side  (in 
the  case  in  question  it  was  on  the  side  of  the  ae- 
fiudant)  to  strike  out  the  twelve_the  light  of 
striking  out  which,  according  to  the  practice,  be- 
kmffed  to  each  side,  and  consequently  to  that  side. 

What  the  reason  of  the  case  plainly  enouefa 
lequired  was— that  the  part^  attending  for  the 
purpose  (in  the  case  in  question,  the  solicUor  of 
the  crown)  should  ezerdse  his  right  of  striking 
out  his  twelve,  and  then,  the  d^endanVs  soUci^ 
tor  makinff  default,  the  right  that  belonged  to 
him  should,  from  necessity^  be  exercised  by  the 
supposed  impartial  officer,  the  master, 

in  this  case,  both  on  the  part  of  the  counsei 
by  whom  the  motion  is  madCj  snd  on  the  part  of 
Lord  Mansfield,  the  judge,  by  whom  the  prayer 
of  the  motion  is  reflued,  an  assumption  niade  is 
—that,  in  case  of  such  default,  it  bdooged  to  the 
mastery  and  him  alone,  to  strike  out  the  whole 
four-and-twenty :  that  is,  twelve  for  the  defendant 
who  made  deJauU,  and  twelve  for  the  soUkitar 
of  the  crmamy  who  made  no  default. 

In  this  case  had  there  been  any  real  distinction 
of  interest  nnd  feelings,  nothing^  could  have  been 
more  palpably  partial  and  iniqutous.  than  to  put 
it  into  the  power  of  one  paity«  by  thus  wilfully 
making  default,  to  deprive  the  other  party  of 
his  right  Yetthatapparentii^ustice— and  this 
wo  to  the  prejudice  of  the  crown — was  commit- 
ted. Why?  Because  between  the  servants  of  the 
crown  fai  ttie  JMllcia/line,  and  the  servants  of  the 
crown  in  the  agency  line,  the  understanding  was 
so  entire,  and  because  amongst  them  it  wss  so 
perfectly  well  understood,  that,  so  far  as  con- 
cerned the  interests  and  wishes  of  the  servants  of 
the  crown  of  all  descriptions,  whether  the  perKxi 
by  whom  the  striking  out  were  perfoimea  were 
the  master  packer  or  the  crovn  solicitor,  the  eJM 
would  be  just  the  same.  Thus  it  is,  that  to  any 
scrutinixing  eye  the  secret,  had  there  been  any, 
would  have  been  betrayed.  But  there  was  no 
secret  in  the  esse:  and,  as  to  any  scrutinizing 
aye,  there  was  none  such  within  sight 

•  ^  Rex  V.  Hart,  Esq.  Cowp.  412.  Friday, 
Feb.  9,1776. 

**'  Mr.  Davenport  moved  for  directions  to  the 
master  to  strike  out  twenty-fbur  of  the  special 
jury  ex  parte,  in  case  the  defendant  and  his  agent 
should  omit  to  attend  the  master's  appointment 
The  motion  was  founded  on  an  affidavit  of  three 
a|ypointments  having  been  made,  and  their  de- 
clining to  strike  out  till  a  day  should  be  appointed 
for-the  trial . .  . 

*^  Lord  Mansfield  was  dear  the  master  might 


occasion  in  question,  appears  to  have  been 
made  of  it,  by  the  Lord  Ch^f  Baron,  with 
the  privity  of  course,  and  consent,  all  along, 
of  his  learned  and  reverend  colleagues. 

The  deficiency  by  which,  in  respect  of  the 
clause  prohibitive  of  permanence,  the  act  was 
and  is  rendered  inapplicable  to  the  subject  of 
special  juries,  had  probably  been  observed 
and  understood,  but  was  not  thought  fit  to 
be  indicated:  it  was  not  to  be  indicated  — 
why?  lest  perad  venture,  attracting  par /unaeii- 
tary  notice,  it  should  be  supplied. 

But,  to  the  sheriff,  in  pursuance  of  the 
advice  that  had  been  given  him,  viz.  from  the 
temple,  it  might  have  happened  to  bring  the 
question  before  the  court,  viz,  in  the  mode, 
in  and  by  that  advice  recommended.  If  so, 
his  lordship  and  their  lordships  were  ready  for 
him.  On  arguing  the  matter  on  the  ground 
of  the  statute,  its  originally  intended  ineffi- 
ciency as  to  this  point  would  have  been  brought 
to  light.  Though  not  perhaps  through  maUca, 
the  would-be  reformer  would  have  been  found 
a  trespasser :  and,  in  addition  to  costs  rooeta 
got  by  him  in  the  negative  sense,)  in  adrntion 
to  such  his  costs,  accompanied  with  a  reason- 
able dose  of  contempt  in  the  form  either  of 
avowed  contempt  or  pity,  he  would  have  got 
his  labour  for  his  pains. 

Against  the  hypothesis  thus  advanced,  this 
or  that  passage  may  be  objected,  in  whidi  the 
prudence  of  the  serpent  does  not  appear  quite 
so  conspicuous  as  the  simplicity  of  the  dove. 

But  should  the  fact  be  even  admitted,  the 
inference  has  no  need  to  be  admitted  along 
with  it.  In  a  line  of  action  to  which  a  man  is 
accustomed,  the  most  consummate  skill  is  not 
incompatible  with  equally  consummate  awk- 
wardness in  a  line  to  which  he  is  strange,     $ 

The  line  to  which  an  En^ish  lawyer,  and 
in  particular  an  English  jvdf^e,  is  accustomed, 
is  that  of  making  the  most  of  the  abuses,  of 
which  the  common,  edias  unwritten,  law,  and 
in  particular  that  branch  of  it  which  regards 
judicial  procedure,  has  been  made  up,  viz.  by 
the  hands,  and  for  the  benefit  of  his  prede- 
cessors :  of  making  his  advantage  of  them  on 
every  occasion,  of  defending  them  as  often  aa 
it  may  happen  to  them  to  be  attached:  op- 
posing every  effectual  remedy,  and,  aa  olten 
as  remedial  measures  cannot  be  kept  out  alto* 
gether,  infusing,  into  such  as  are  forced  in,  as 
large  a  proportion  of  insufficiency  and  mis- 
chievousness,  as  it  may  be  found  possible  and 
prudent  to  introduce. 

The  line  which  is  altogether  strange  to  him, 
is  the  line  of  honest  and  beneficial  legislation : 
including  the  abolition  of  such  mischievous 
and  inefficient  arrangements  as  may  happen  to 
have  taken  place  already  as  above.    Accord- 


do  it  without  anv  direction  from  the  court ;  and 
declined  giving  liim  an^  in  puticular.  but  had 
no  doubt  tie  might  do  it  now  just  as  if  he  bed 
proceeded  last  term;  ...»*' 
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higly,  it  is  not  by  mere  ill  will —  the  imme- 
diate result  of  adverse  interest  —  that  a 
true-bred  English  lawyer,  bred  in  the  school 
of  Coke  and  Blackttone,  is  prevented  from 
doing  anything  well  in  the  line  of  honest  and 
benefidflJ  legislation :  it  is  moreover  by  ge- 
nuine and  unaffected  dimsightedneat  and  awk" 
wardne*%. 

Even  though  the  task  to  be  performed  were 
of  no  stranger  a  complexion  than  that  of 
making  a  pair  of  shoes,  the  most  expert  as 
well  as  learned  and  eloquent  advocate  that 
ever  pleaded  at  an  English  bar,  or  judge  that 
ever  sat  upon  an  English  bettch,  would  pro- 
bably find  it  matter  of  extreme  difficultv  to 
make  with  his  own  hands  any  such  article. 
But  supposing  the  task  to  be  the  making  of 
a  code  of  laws,  in  such  case,  even  though  by 
some  strange  revolution  or  metamorphosis  he 
were  on  a  sudden  to  become  personally  re- 
conciled to  it,  he  If  ould  find  much  less  diffi- 
culty in  the  making  of  a  pair  of  shoes  than  in 
the  making  of  any  such  code  of  laws  as  should 
prove  to  be  (supposing  such  to  be  the  quality 
required  to  be  given  to  it)  a  really  useful  in- 
strument in  the  hand  of  impartial,  undiktory, 
unvexatious,  and  unexpensive  justice.  In  the 
making  of  the  shoes,  nothing  more  irksome 
could  have  happened  to  him  than  the  employ- 
ing, in  so  relatively  useless  and  unprofitable 
a  work,  the  necessary  quantity  of  labour  and 
time :  from  the  very  first  stitch  to  the  very 
last,  he  would  not  have  found  himself  un- 
der any  such  unpleasant  necessity  as  that  of 
violating  any  maxim  or  opinion  he  had  been 
accustomed  to  regard  with  affection  and  re- 
spect, or  acting  in  opposition  to  the  interests, 
opinions,  ot  feelings  of  any  of  his  friends.  In 
the  making  of  the  beneficial  body  of  the  laws, 
he  would  not  only  have  to  lament,  at  every 
stroke  of  the  pen,  the  misapplication  of  so 
much  labour  and  time,  but  at  every  other  line 
lie  would  feel  himself  running  counter  to  some 
such  &vourite  maxim  or  opinion,  as  well  as 
running  counter  to  the  interests,  diminishing 
the  profits,  disturbing  the  ease,  lowering  the 
reputation,  galling  the  pride,  and,  in  the  words 
of  Lord  EUenborouglCs  libel  law,  **  hurting,^* 
**  prejudicing,**  "  injuring,**  and  "  violating," 
the  ** feelings'*  of  the  companions  of  his  youth, 
and  most  familiar  friends. 

He  vronld  find  himself,  or,  as  now  we  say, 
feel  himself,  running  counter  to  that  which, 
in  Heu  of  the  once  universally  pursued,  or 
professed  to  be  pursued,  but  now  antiquated 
and  exploded  end  and  object — viz.  the  greatest 
happiness  of  the  greatest  number,  has  now  of 
late  openly,  deliberately,  and  in  black  and 
white,  been  avowed  and  acknowledged  as  and 
fbr  the  permanent  end  and  object — if  not 
of  all  government,  of  the  government  of  his 
Majesty's  most  favoured  set  of  servants — viz. 
the  preserving  from  "  hurt,**  **  prejudice,'* 
*f  injury,**  **  violation,**  and  every  other  such 


unpleasant  accident,  the  feelings  of  •*'  great 
characters,**  in  **  high  situaiions.*** 


CHAPTER  VL 

LEARNED  ADVICE  fKOlf  THE  TEMPLE. 

Learned  advice,  in  the  shape  of  a  letter  from 
the  Temple,  having,  on  this  occasion,  borne 
no  inconsiderable  part  in  the  business,  viz. 
partly  as  having  afforded  guidance  to  the 
sheriff,  partly  as  having  helped  to  afford  legal 
notice  to,  and  been  honoured  by  the  declared 
approbation  of  the  Lord  Chief  Baron,  the 


*  **  The  Duke  of  Portland ....  informed  me 
....  that  your  Lordship  thought  a  change  in 
Lord  Gaatlereagh^B  situatum  in  the  government 
desirable,— provided  it ... .  could  be  reconciled 
to  Lord  Castlereagh*s  feelings.  The  Duke  of 
Portland ....  told  me  tniett  hopes  were  entertained 
....  of  fiidlitatinff  a  general  arranffement,  in 
which  a  complete  auinse  in  the  war  department 
might  be  effected  consistently  with  Lora  Castle- 
reagh's  fielingsJ**  See,  in  CobhetOs  Register, 
Dec  2, 1809,  the  Letter  of  Mr,  Ex-Secretaru 
Canninff  to  Earl  Camden,  Lord  President  of  Ms ' 
Majesty* s  Council,  in  which  the  conduct  of  a  war 
on  which  the  hit  of  the  human  species  depends, 
is,  for  near  six  months  together,  viz.  fVom  9a 
April  to  20th  September  1809,  in  the  minds  of 
the  minister  who  writes  this  letter—  the  minister 
to  whom  this  letter  is  written— and  the  other 
ministers  in  general,  stated  and  shewn  to  have 
been  a  seoondjury  consideration :  the  primary,  and 
during  that  whole  time  the  prevalent,  conside- 
ration beinff  the  feeling^s  of  a  shigle  individual: 
that  individual,  a  minister  whose  unfitness  for 
such  his  employment  had  during  idl  that  time 
been  recognised,  viz.  either  by  every  one,  or  by 
ahnost  every  one  of  his  colleagues:— and  suca 
colleagues  I 

Now  in  any  such  cabinet  (not  to  speak  of 
contingent  one*,^  suppose  a  proposition  Drought 
forward  fbr  the  making  of  any  such  code  of 
laws,  as  should  be  subservient  to  the  purposes  of 
cognoscibky  impartial,  undiktory^  unvexatious^ 
unexpensive  justice.  On  what  circumstance  wouLa 
the  reception  given  to  it  depend?  Answer — on 
its  being  capable  of  being  made  ^*  consistently 
with,**  or  *^  of  beinff  reconciled  to'*  the  ^*  fed- 
ings^*  of  the  great  character  whose  seat  is  at  the 
hold  of  the  law.  Were  it  to  happen  to  the  rule 
of  action  to  be  cognosclble,  impartial,  and  in  all 
its  other  points,  in  the  highest  degree,  or  in  any 
higher  degree  than  at  present,  subservient  to  the 
greatest  happiness  of  the  greatest  number— were 
the  recourse  to  it  rendered  in  any  degree  less 
dilatory,  vexatious,  or  expensive,  than  it  is  at 
present — this  would,  in  all  its  points,  be  a  result 
opposite  to  the  interest  of  that  great  character  in 
all  its  points— viz.  money ^  power,  ease,  reputa^ 
tion^vengeance,  with  their  et  cotteras  :  also  to  that 
of  the  several  learned,  and  noble  and  learned, 
and  other  great  characters  his  colleagues,  ana 
other  his  friends.  Such  is  the  prospect  which  the 
law  has  of  seeing  itself  well  conducted.  As  to 
the  war,  had  thatiieea  well  conducted,  the  result, 
so  far  from  being  in  any  point  opposite,  would 
in  every^  point  have  been,  and  in  a  high  degree, 
subservient  to  the  interests  of  the  great  character 
by  whom  it  would  have  been  so  conducted. 
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tPAKT  II. 


reader  wiU  probably  expect  to  s^  it  laid  be- 
fore him  Aer«,  InBtead  of  his  being  sent  in 
quest  of  it  to  another  publication. 

I  proceed,  therefore,  to  exhibit  a  copy  of 
it.  subjoining,- in  the  form  ofaotef,  a  few 
observations,  of  the  propriety  of  which  the 
reader  will  judge. 

**  TO  MB.  8HSBIFF  PHILLIPS. 

**  Dear  Sia, — I  agree  with  you  in  think- 
ing, that  the  clause  referred  to  in  the  inclosed 
act  of  parliament  applies  to  tpecial  as  well  as 
*  jurymen;*  far  if  it  be  inconvenientf 


•  AppUet  to  spwial. . . .  jurymen,]  This  is 
the  dause  forbiddins  the  summoning  and 're- 
turning of  OTer-serrea  jurymen :  this  the  pauage 
■  which  drew  (as  we  have  seen)  from  the  Lord 
Chief  Baron  the  avowed  persuasion,  that  the 
Piactioe  he  had  so  long  been  putsuing,  and  was 
then  defending,  was  a  mactice  meant  to  be  pro- 
hibited, and  prohibited  accordiiigly,  by  parlia- 
ment But  that,  in  this  penuasion,  as  well  the 
learned  judge,  as  the  learned  counsel  whose  ob- 
servations he  found  so  ^^  perfectly  juat^^  were 
perfectly  mistaken,  has,  m  the  last  preceding 
chapter,  beoi  shown  at  large. 

•f-  Jf  inconvenient  for  the  latter  to  attend .  <■•  • 
much  more  to  the  former. 1  Inconvenient  to  a 
guinea-fed  juryman  to  attend  oftener  than  the 
act  requires!  About  as  inconvenient  as  to  this 
learned  ffentleman  it  is  to  have  too  many  brieft. 
When  the  briefs  crowd  in  too  thick  upon  him,  he 
xetnms  the  overplus :  when  the  summonses  crowd 
in  too  thick  upon  the  guinea-man,  he,  the  guinea- 
man,  obeys  such  as  he  finds  it  agreeable  and  con- 
venient to  obey,  and  neglects  the  rest. 

Note,  that  of  the  twenty-four  who,  for  each 
cause,  are  always  summoneo,  it  is  but  twelve  that, 
in  any  one  cause,  can  ever  serve:  therefore  every 
other  time  of  his  bdnff  summoned,  each  special 
juror,  or,  in  other  woius,  half  the  number  sum- 
moned, might,  if  the  inconvenience  were  real^  stay 
at  home  without  being  missed :  and,  to  a  m^yority 
composed  of  these  gentlemen,  suppose  even  a  few 
yeomen  jurors  addn,  viz.  in  the  character  ottalee- 
IMM,  who  would  ever  care  about  it  ? 

Of  the  terrific  jSfur,  which  (bv  the  act  of  which 
the  act  in  question  is  an  amenament)  is,  in  case 
of  non-attendance,  hung  over  the  heads  of  jury, 
men^  were  I  to  add  that  it  does  not  extend  to 

n>ecial  jurymen,  his  reply  would  be  of  course 

*'Oh,  but  this  is  acccvdmgto  the  construction  you 
put  upon  the  act:  — mine  was  different.**  Be  it 
so.  But  what  reason  could  a  sheriff  have  for 
supposing,  that  when  he  was  sending  an  invita- 
tion to  a  gentleman,  to  partakeof  a  good  dinner, 
in  good  company,  after  sitting  to  act  the  part  of 
a  judge,  and  to  receive  moreover  a  suinea  at  the 
leasL  and  perhaps  a  number  of  them,  he  was 
putting  him  to  "  inconvemence9*^  or  if,  in  the 
instance  of  this  or  that  particular  gentleman  it 
were  an  inconvenience,  what  is  there  that  could 
prompt  a  sheriff  to  be  too  frequent  in  the  reite- 
rated production  of  such  inoonvenieifce? 

Note  that,  in  those  dasrs,  a  guinea  was  worth 
at  least  twice  what  it  is  worth  at  present 

Twenty  years  or  thereabouts  aner  the  passing 

of  this  supposed  inconvenience -produdng  act 

(take  for  the  act  either  the  oripnal  act  of  the  3 
Geo.  II.  or  the  amending  net  of  4  Geo.  II.)— the 
topic  of  special  juries  came  again  upon  the  car- 


for  the  latter  to  attend  oftener  than  the  act 
requires,  it  must  be  much  more  so  to  the 
former,  on  account  of  their  rank  and  station 
in  life.} 

pet:  and  what  was  the  complaint  then  ?— that,  in 
the  character  of  special  jurymen,  gentlemen  were 
put  to  inconvenienqeby  over-attendance?  No: 
_  that  they  were  oppressed  ?  _  no :  but  that  they 
were  over-pampered :» that  "great and  extrava- 
gant fees  were  paid  to  them :  "—and  ^^  frequent " 
are  these  complaints  declared  to  have  been  by  the 
act  (24  0eaIILc.l8,§2.) 

X  Inconvenient . . . .  t<  mutt  be  much  more .... 
on  account  qf  rankJ]  AVhat  we  have  just  been 
seeing,  is  a  specimen  of  the  sort  of  r^aid  paid 
by  the  fraternity  of  lawyers  to  the  convenience  of 
^en^^ffium  jurors— the  class  of  jurors,  whose  con. 
venience  is  entitled  to  regard :  —  let  us  now  ob- 
serve the  sort  of  regard  paid  bv  the  same  learned 
fraternity  to  the  convenience  or  common  jurors  •.- 

low  people,  whose  convenience  is  entitled  to. 

to  what  ?  to  any  regard  ?  To  this  one  knows  not 
exactly  what  to  say :  —either  to  none  at  all ;  or, 
if  to  any,  to  next  to  none. 

Instead  of  convenience^  we  might  nvfeelingt. 
Since  the  use  made  of  it  for  crushing  the  liberty 
of  the  meu^feelingty  always  the  more  teniimen-^ 
taljjn  become  the  more  legal  term. 

To  a  man  who.  in  the  sale  of  his  time,  finda 
the  sole  source  of  his  subsistence,  less  inoonve. 
nient  to  sacrifice  a  portion  of  his  time  for  %d.  than 
to  a  man  to  whom  not  only  subsistence  but  afflu- 
ence is  secured,  and  that  without  the  sale  of  any 
part  of  his  time,  it  is  to  selL  on  this  particuli^ 
occasion,  the  same  portion  or  his  time,  receivinn^ 
for  it,  besides  a  very  good  dinner,  at  the  least  one 
guinea.  This  is  the  proposition,  with  the  sup* 
posed  truth  of  which  the  learned  gentleman  was 
not  only  possessed,  but  to  such  a  degree  capti- 
vated, that,  under  the  guise  of  a  reason^  intro- 
duced in  form  by  the  word /br,  it  led  him  astray 
into  what  we  have  seen  to  oe  an  erroneous  con- 
ception, or  at  any  rate  an  erroneous  declamtioR> 
of^the  meaning  of  an  act  of  parliament 

Such  is  the  proposition,  wnichy  in  this  its  cha* 
racter  of.  a  reason,  stands  at  the  head  of  those 
'^  obtervationt^  which,  in  the  sight  of  the  pre- 
eminently learned  judge,  were  so  **  perfectly 
hut:''*  and  which,  in  that  of  another  Intmea 
oarrister,  who  dates  from  Lincoln^t  Inn^  will  be 
soon  seen  40  be  so  '*  perfectly  clear  and  correct  J** 

The  infonnation  thus  afforded  isno  light  mat« 
ter: — inasmuch  as  here  we  see,  expressed  in 
wordi^  the  sort  of  regard,  which  the  convenience^ 
ihtfeiHngM^  the  intereHs^ — (any  of  these  words 
may  alike  be  employed)  —  the  interests  (say)  of 
the  vast  majority  or  the  people,  may  expect  to 
experience  at  the  hands  of  lawyers  of  all  sorts  and 
sises,  official  as  well  as  professional:  the  same 
sort  of  regard  which  stands  expressed  by  deede^ 
in  the  sort  of  law,  framed  by  these  same  learned 
hands  —  for  the  use  shall  we  say  ? — no,  anything 
but  the  u§e — of  that  same  despised  portion  of 
the  people. 

In  thu  sketch  may  be  seen  apicture — a  iamiljr 
picture— of  the  fraternity  of  English  lawyers:— 
a  picture  which  cannot  oe  charged  with  hostile 
distortion  or  discolourment,  since  it  is  drawn  bj 
their  own  hands. 

From  this  view  of  it  might  be  formed,  a  priori^ 
a  conception,  of  the  treatment  which,  by  sad  ex- 
perience, this  portion  of  the  people  feel  rather 
than  see  themselves  to  have  inct  with  at  their 
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<«  Bat  witii  NgMd  to  ilie  ihflrifi;  I  tiunk 
tSkan  w  •  vtfjr  material  dtituictum  betwean 
conuMMi  and  apecial  juriea.  With  ratpeei  to 
tka  hnaWf  tlie  returning  them  upon  the 
wminJmeimM  reate  with  the  iheriff ;  and  aa  he 
ia  nquircd  bjr  the  6th  lectioii  of  the  atatute 


riiot 


•:  what  thcj  have  met  with^  and  for  erer 
may  inadj  expect  to  meet  wldi,  ao  long  aa,  in 
BladbteiM*«mnaaand  wotdi«  <« every  thhig 

Not  that  thc7  aie  altoiether  deveid  ef 

Ay  1  —  Ibr  no  human  bdng  waa  tmt  ail  „ 

defoid  of  sympathy.  Bat,  aa  is  but  too  natural, 
tfaeb  sympathy,  anch  as  it  is,  ia  confined  to  the 
dasaas  with  wUch  they  associate  or  wish  to  asso- 
datat  and  liaTiag,  as  we  hare  seen,  been  so  liberal 
of  it  to  the  distinguished  few  aboye-.  the  men  fa 
Ugh  situationa->.they  have  none  left  iar  the  un- 
distinguished  multimde  beneath. 

Henoa  it  ia  that  m  Ewland  (not  indeed  fa 
Kagland  enly)  the  people  have  come  to  be  di- 
nod  into  two  claticss  one,  ef  those  to  whom 
justice  ia  to  be  eold;  the  other,  of  thooe  to  whom 
juadee  ia  to  be  denied  .•—denied,  for  the  benefit 
of  theae  who  alone  can  come  up  to  the  price:  and 
who  by  that  meana  are  anthonaed  and  required 
to  purchase  the  fiiculty  of  oppessing,  under  the 
aaoML  and  with  the  power,  of  juatice. 

Tma  ia  the  autlwritatife  comment  upon  Jftfua 
Cherias  .^  the  comment,  written,  day  after  mty, 
by  the  foe-fed  handa  of  the  tweive  jud^^g  not 
ftMgetting  die  one  snnreraely  teamed  person,  who 
aits  at  the  head  of  tne  law,  in  diis  as  well  aa  so 
nanr  oclier  senses. 

That  a  poor  man  can  better  afford  to  work  for 
nothing  than  a  rich  man  (for  this,  though  a  short 


inlcrpKtation,  is  a  sufilciently  correct  one,)  is  a 
PiopoaiUon  of  that  sort,  which  it  seems  impossible 
many  man  to  repeat,  who,  after  nodce  giTcn  him 


mSi 


that  it  will  be  looked  into,  ahould  beatow  en  it  a 
aosond  glance,  ButhowimpossihleBoeferitmay 
be  for  a  man  seriously  to  <AiffAr  ao,  nothfag  can  be 
BMve'eaay  to  »  man  than  to  jkw  ao  t  and  when 
BBcfa  ia  the  sute  of  h3MfeeHiig$.  that,  whUe  those 
of  die  higher  classes  are  somettiing  to  him^  those 
of  die  lower  dasses  are  as  nothin|F,  it  is  no  leas 
uial  for  him  to  say  of  the  working  dass.  that 
r  can  afford  to  be  made  to  work  for  nointng, 
I  liiat  they  don*t  mind  being  made  to  work  for 
Doddag,  than  it  waa  for  the  cook  to  say  of  her 
aaif,  ttuit  ihep  imCi  nHnd  heim£  eMmued,  Why 
did  not  the  eook's  eds  mind  bemg  skinned  ?  Be- 
CBuae  they  were  Mfd  to  U.  Why  do  not  die  Lord 
Chief  Baron'a  common  jurors  mind  benig  made 
to  woik  for  nothing  ?  Because  they  are  oMd  <o  it 
The  eeok  for  her  wagea  ia  used  to  see  eds  skinned 
wttlMttt  minding  iti  and  the  Lord  Chief  Baran, 
JbrUafbea,  andthoeeof  hiiftienda,  is  used  to 
aee  the  great  maierity  ef  the  people  oudawed  and 
BUJppad  tadie  sbn,  widwutminding  it  In  both 
caasa  die  comtnuHom  ia  amUgooua;  butm  bodi 
•caasa  the  import  iadear  enoun. 

**  Perfectly  juat**  aa  thia  mde  ef  doing  juadoe 
to  rich  and  noor  ia,  it  sesms,  at  present,  it  baa 
Bat  been  looked  upon  hi  that  li^^  by  all  judges 


IRBher  wolMf  .RMner,  Mich.  11  Oeow  IL  anno 
1717.  Ambews*a  Rep.  p.  61.— **Probyn  Juat: 
aaid«  that  he  knew  no  reaaon  why  qiecialimoia, 
a  trial  hk  the  eountry,  sliould  have 
nred  them  than  a  coawwew  jury;  the 
Ptker  bsing  generally  more  oUr  and  better  qua- 
BM  to  serve  diefar  ooHBtry  dian  theae.'* 
Vol.  V. 


?46 

SOeo.  ILc.25toenter  or  regiater  inabook 
to  be  kept  ibr  that  purpoae,  the  namea  of  auch 
peraona  aa  ahaU  be  aummoned,  and  acrre  aa 
jurora  on  triala  at  JVtst  iVnra,  with  their  ad> 
ditiona  and  placea  of  abode,  and  also  the  timea 
of  their  aerrioes,  so  1  think  that  if  he  were 
to  retuni  any  persons  to  serve  as  common 
jurymen  oAener  than  he  ought,  he  would  be 
liabletothepenaltieaoftheatatvte;  but  with 
raapect  to  spedal  juries,  they  are  atntck  be- 
fore the  maater  of  the  King*8  Bendi,  and  the 
remembrancer  in  the  Exchequer,  imder  the 
18th  aeetion  of  the  above  act  of  parliament, 
which  dedarea  that  the  jury  so  struck  diaU 
be  the  jurv  returned  for  the  trial  of  the  issue; 
and  aooordin^y  their  namea  are  apedally  in- 
serted in  the  liiflrta^af.  If  the  aherifi^  there- 
fore, wlio  baa  notlung  further  to  do  with  the 
atrtking  of  special  juries,  than  attending  with 
the  freeholders'  book  out  of  which  their  namea 
are  taken,  were  to  object  to  the  nominadon 
of  auch  as  had  befm  served  within  the  limited 
time,  and  hia  objecdona  were  overruled,  ho 
would  not,  I  think,  be  liable  to  any  penalty 
for  aummoniog  them  upon  the  diebingaes 
and  indeed,  if  he  were  to  refose  to  do  so,  he 
might  incur  a  contempt  of  the  coar^,  who 
woidd  nol  tmffer  their  proeeee  to  he  disputed* 
in  the  execudon  of  it  by  the  dieriff^  If  yoa 
should  think  it  worth  your  «Atlr,t  however, 
to  rectify  X  ^  pracdce  wl^ch  haa  obtained; 
of  callmg  so  oflien  upon  spedal  jurymen  to 
attend  at  Awt  Priut^  the  proper  mode,  I  con- 
ceive, would  be,  when  you  attend  with  the 
freeholdcra'  book  for  the  purpoae  of  atrikiug 
a  special  jury,  to  carry  with  you  the  book 
containing  the  namea  of  such  persons  as  have 
already  served  within  the  laat  two  terms  oi^ 


•  Court.  ...wouid  not  etfftr  their  proeeu  to  be 
iUpmted.]  Not  thai  diey  would  notf  viae,  if  by 
any  one  it  happened  to  be  found  ^*  worth  while'* 
to  bring  the  matter  before  them  i  .%and  at  any 
mte,  this  waa  a  very  good  advice. 

t  Worth  your  whUe.]  This  is  the  passage 
which  hit  so  ezacdy  die  taste  of  the  Lord  Chief 
Baion,  and  which  accordingly,  in  the  character 
of  an  argument  ad  AoailMm.  ne  made  use  of,  in 
the  lepresentadon  made  by  his  hardship,  as  we 
have  seen,  to  die  sheriff,  in  hopea  of  enjagfaa 
him  to  give  up  so  romandc  a  sdieme.  Would 
you  give  execution,  would  you  pay  obedience,  to 
an  act  of  parliament?— think  first  whether  it 
be  worth  while :— if  it  be  not  worth  while,  who 
ever  (i.  e.  iriiich  rf  us  ever  ?)  Uiinks  of  paying 
obedience  to  an  act  of  parliament  f 

i  To  reet^  the  practice.]  Bectify^tm  ap. 


expense  of  thongiit  have  been  expected  to  prove 
-<biiot  dft^gether  to  the  kamed  Judge's  taste : 
accordingly,  aa  we  have  seen— and  for  what  rea- 
son we  have  seen— he  slips  fa  the  word  rtform 
faatead  of  it  For,  underdusname,  though  not 
so  eaafly  undertbc  name  of  rectiJUatiom.  the  pra- 
poaed  and  dreaded  correction  might  without  io» 
aerve  be  alighted  and  dipcountenanced. 
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Tacations,  and  apprize  the  master  or  remem- 
brancer* thereof,  requiring  him  not  to  nomi- 
nate them  afresh ;  and  if  he  does,  you  might 
try  the  effect  of  an  application  to  the  court 
to  set  aside  the  nomination,  or  have  others 
nominated  in  lieu  of  those  who  had  served 
before,  on  the  ground  that  you  might  other- 
wise by  possibiBty  be  subject  to  a  penalty  for 
summoning  them.  By  this  means  the  opinion 
of  the  court  would  he  ohtmned^^  and  they 
would  probably  direct  their  officers  to  alter 
the  practiceX  in  future. 

«  It  would  not,  I  think,  be  prudent  for  you 
to  hazard  the  incurring  a  contempt  of  the 
court  by  not  summoning  any  of  the  jurors 


*  Apprize  the  matter  or  remembrancer  there^ 
•/I]  In  pursuance  of  this  advice,  the  sheriff  did 
**^  apprize  the  master  or  remembrancer  thereof:*' 
and  m  chapter  the  9th2  we  shall  see  what  he  got 
bv  it  In  givmg  to  the  sheriff  tAi»  part  of  tiie 
aavice,  this  leaxned  friend  of  his  was  auixzing 
him;  unless  so  it  were  that  the  learned  gentle- 
man, how  well  soever  deterving  to  be,  woe  not 
completely  in  the  secret 

f  The  opinion  of  the  court  would  be  obtained,] 
Yes:— and  so  would  the  expense  of  obtaining 
it:  and  moreover  the  disgrace  and  ridicule  of 
presuming  to  endeavour  to  obtain  it  To  the 
sheriff,  aiODg  with  the  expense^  might  have  been 
obtained,  perhaps,  another  epigram,  still  more 
pointed  and  quizzatorial  than  the  Italian  one. 
From  any  suoi  ^*  urbane''*  (for  in  the  application 
of  this  attributive  the  ^eriff  cannot  be  accused  of 
error)  and  polished  bench  —  what  would  not  in- 
deed have  been  obtained  is — any  such  attributive 
as  thatof  the  ^greatettJbolJ*  orthatof  the  ^^weak- 
eet  nuMj**  that  ever  walkea  over  earth  without  a 
keeper. 

In  the  character  of  an  advocate,  to  apply  such 
attributives  belongs  perhapt  only  to  Sir  v  ickery 
Gibbs:  in  the  character  or  a  judge,  to  take  them 
np  for  the  puipose  of  rendering  them  more  bitter, 
under  the  guise  of  sweetening  them  — ^-as  Lara 
JEUenborough  did  to  this  same  sheriff,  on  an  oc- 
casion on  which,  accoidbig  tohis  lordwip's  own 
dedared  opinion,  what  was  said  by  this  same  per- 
son, in  the  character  of  witness,  could  have  no 
influence  on  the  fate  or  merits  of  the  cause — be- 
long surely  only  to  Lord  EUenborough. 

In  the  same  common  design,  different  parts  are 
acted,  as  nature,  habit,  and  utuation  serv^  by 
different  characters :  and  amonnt  them,  while  no 
pretence  for  any  more  substantud  vengeance  can 
DC  found,  such  is  the  retribution  that  cmAt  to 
be  expected  by  all  such  adventurous  knignts  as 
think  to  remove,  though  it  be  but  a  grain,  of  the 
mountain  of  abuse  accumulated  by  the  hands 
and  for  €he  use  of  English  —  add,  or  of  Scottith 
lawyers. 

$  They  would  probably  ....  alter  the  prac 
tice,]  Alter  the  practice  indeed ! — uncompelled 
by  parliament,  a  court  -^  an  EnffUsh  law-court 
— .  or,  nncompelled  by  the  people,  an  English 
parliament — alter  for  the  better  its  own  pradoee ! 
Ves:  when  without  compulsion,  the  Mufti  turns 
Christian;  or  the  Pope,  Protestant  The  court 
alter  its  own  pracdce !  If  for  the  better  be  meant, 
when  was  it  ever  known  to  do  so?  On  the  part 
of  the  learned  author  of  this  most  learned  advice, 
behold  still  the  same  pleasantry ;  or  still  the  same 
simplicity  and  insdenoe. 


named  in  the  dietringae,  on  the  ground  of  their 
having  served  before  within  the  limited  time ; 
particularly  as  you  would  not,  I  conceive,  for 
the  reasons  I  have  given,  be  liable  to  a  pe» 
nalty  for  summoning  them ;  and  though  the 
jurors  who  had  served  before  mi^t  be  excused 
from  serving  again,  on  producing  to  you  • 
certificatel  of  their  former  attendance,  yet,  I 
think,  that  the  judge  at  Nisi  Prius  would  not 
be  inclined  to  fine  the  officer  who  had  not  f 
nominated  them.  —  I  remain,  dear  Sir,  your 
obedient  servant,  •  •  •  •  •  •» 

Temple,  March  10, 1806. 

CHAPTER  VIL 

ADVICE  FROM  LINCOLN 'S-INK. 

§  1.  This  Letter,  why  introduced  here.  " 
Thb  authority  of  the  learned  gentleman,  who 
dates  from  LincohCs-Inn,  stands  upon  a  foot> 
ing  very  different  from  that  of  his  learned 
brother,  who  dates  from  the  TempU : — a  very 
different  footing — and  it  must  be  confeued* 
a  very  inferior  one.  Both  luminaries  are  in- 
deed alike  eclipsed  by  stars,  such  as  •  •  *  •  *: 
and,  by  this  common  occultation,  both  are 
placed  in  the  scale  of  authority  thus  Car  oa 
the  same  leveL  But  the  Templar,  whose 
**  observations"  are  so  **  perfectly  just"  is  by 
this  adoption  become  the  child  of,  or  rather 
quoad  hoc  one  person  with,  the  pre-eminently 
learned  judge :  to  the  purpose  of  the  present 
inquiry,  he  is  in  effect  Lord  Chief  Baron  : 
while  his  learned  brother  on  the  other  side 
of  Fleet-street,  less  fortunate  in  the  date  of 
the  appUcation  made  to  him,  missed  thereby 
the  having  been  admitted  to  so  mudi  as  a 
chance  of  so  honourable  an  advantage. 
Why  then  introduce  him,  or  his  letter,  here  ? 
says  a  natural  question,  and  by  no  means  an 
irrelevant  one.  The  answer  is — because  it 
is  upon  the  evidence  of  this  gentleman  that 
the  existence  of  the  guinea-corps,  and  the  no* 
toriety  of  such  its  appellation,  rest. 


II  Excused  , . .,  on  producing  a  eerfi/CcaleJ 
Sage  advice,  still  in  the  same  style.  Excused, 
you  may  perhaps  be  from  atteadinff  to  receive  ft 
guinea  or  several  guineas. excused,  on  condition 
of  producing  a  certificate,  the  endeavour  to  pro- 
duce which  might  or  might  not  succeed,  ana  in 
case  of  success  would  produce,  withoutthe  gnfnen, 
more  trouble  than  the  attendances 

Here,  as  might  be  expected,  we  see  anotlMV 
lawyer's  remedy:  —  I  donH  mean  a  remedy  prOm 
posed  by  anoUier  lawyer  ;^l  mean  another  t^ 
medy,  oif  the  sort  of  those  which  lawyers -are  in 
use  to  make  up  and  administer;  —  of  that  sort 
which  they  have  in  store  for  their  clienta,  in  the 
character,  whetherof  consultants^  suitors.  Bad 
indeed  must  the  disease  be,  if  tiie  remedy  tiiey 
faave  to  administer  be  not  worse.  AndsohrapOy 
as  well  as  ingeniously  have  they  managea,  ■• 
not  to  have  left,  even  at  their  own  disposal,  any 
good  ones. 

%  This  insertion  of  this  word  [not]  seems  to  be 
asUpeitherof  tfaepeporof  thepresB.     J.  B»> 
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As  to  his  Htle  to  credence  —  a  remark  that 
liaa  been  made  already  is — how  improba- 
ble it  is,  that  if  a  matter  of  &ct,  stated  as 
notorioiis,  were  not  really  so,  it  should  be 
mentioned  as  such  by  a  professional  man  cir- 
cumstanced as  this  gentleman  appears  to  be. 
True  it  is,  that  from  the  mention  made  by 
him  of  this  guinea-corps,  a  suspicion  might 
arise,  that  feelings  were  harboured  by  hun, 
heretical  and  rebellious  as  towards  the  powers 
thai  be:  and  that  it  was  for  the  gratification 
of  these  wicked  feelings  that  he  had  trumped 
up  this  story  about  the  guinea-corps,  that 
statement  haYing  in  fisu:t  no  truth  in  it. 

But,  ibr  the  clearing  of  Am  character,  in 
which,  so  far  as  concerns  evidentiary  trusts 
worthinees,  the  character  of  Mts  inqmry  is,  in 
!  measure,  involved,  I  feel  it  incumbent 


were  before  suhject  to,  from  their  constant 
liability  to  be  summoned  from  term  to  term^ 
without  sny  consideration  or  respect  paid  to 
the  labour  of  their  previous  attendances,  and 
it  is  most  clear  that  it  did  not  originate  in  ang 
jeahueg  |  entertained  that  men  so  summoned 
and  servmg,  would  fril  to  act  uprightly  be- 
tween the  parties.^ 


on  me  to  show,  which  I  shall  do  in  proper 
place,  *that  in  his  feelings  —  1  mean,  in  the 
teelii^  manifested  in  this  his  letter  when 
taken  in  all  its  parts —  there  is  nothing  that 
does  not  harmonise  with  the  purest  jurispru- 
dential orthodoxy :  which  being  the  case,  it 
would  be  an  injury  done  not  only  to  this  ar- 
gument, but  to  the  reputation  and  prospects 
of  the  gentleman  himself,  whoever  he  may  be, 
if  any  suspicion  were  left  unremoved,  of  his 
having  anything  in  common,  but  the  formal 
place  of  date,  with  any  such  reprobate  as  the 
author  of  these  pages. 

Not  but  that  in  this  busy  age,  in  which 
reform,  as  in  the  days  of  JBalak  and  Balaam, 
prophecy  is  become  contagious,  he  too  (I  mean 
the  learned  and  practising  gentleman,)  as  will 
be  seen,  is  a  reformer.  But  then  hu  plan  of 
reform  is  (as  will  also  be  seen,)  in  the  style  of 
the  Perceval  school,  a  temperate  one :  mean- 
ing by  temperate,  a  remedy  which  shall  either 
leave  the  disease  as  it  found  it,  or  by  the  bless- 
ing of  the  Almighty  I  (meaning  the  almighty 
of  the  No-Popery  worship)  make  it  worse. 

After  the  necessary  preface  follows  the 
learned  letter  in  hetc  verba,  with  a  few  occa- 
sional elucidations  by  another  hand. 

§  2.  The  Letter,  with  Annotations. 

TO  8IB  RICHARD  PHILLIPS. 

liDooln's-Inn,  Sept.  1, 1806. 

*'  Dear  Sir,  —  Inclosed  you  will  receive 
the  act  relating  to  the  summoning  of  juries 
on  triiUs  at  Aisi  Prius,  and  the  three  letters* 
with  the  perusal  of  which  you  have  favoured 
me. 

*<  In  respect  to  the  act  itself,  it  appears  to 
have  been  passed  with  the  sole  intention  of 
relieving  those  who  are  liable  to  serve  on 
juries,  from  the  inconvenience  which  they 

•  The  ifiree  letter t.]  These  must  evidently 
liave  been  the  three  letters  above  reprinted,  in  so 
many  preceding  chapters :  viz,  1.  The  letter  dated 
fram  the  Temple;  2.  Sheriff  Sir  Riehard  PhiUtps 
to  the  Lord  Chief  Baron;  3.  The  Ixnrd  Chief 
Baion*s  answer  to  the  said  Sir  Richard  Phillips. 


i*  Most  clear  that  it  did  not  originate  in  any 
Jealousy,  ^.]  Here  we  see  the  fint  of  the  evi- 
dences above  alluded  to,  by  which  the  purity  and 
simplicity  of  these  learned  eyes  stand  demon- 
strated. Not  onlv  are  they  (as  we  shall  see  pre- 
sentlv)  inaccessible  to  any  suspicion-excitingray 
capable  of  being  emitted  from  any  other  source, 
but,  when  the  tendency  of  an  act  of  parliament 
mi^t  be  to  excite  any  sort  of  suspicion  oqpable 
of  pointing  itself  towards  the  higher  powers,  they 
are  inaccessible  to  the  very  first  words  of  the  act 

The  act,  I  mean  the  earliest,  the  most  efficient, 
and  by  far  the  longest,  of  the  four  or  five  acts 
which  bear  upon  the  subject  (3  Gea  11.  c.  S6,) 
states,  in  the  very  fint  line  of  it,  as  the  very  cause 
of  its  enactment,  ^^  the  evil  pactice  used  in  cor- 
rupting of  jurors;*'  and  it  is  with  these  words 
before  nim  (or  why  were  they  not  before  him?) 
that  to  this  learned  person  "*  it  is  most  clear  that 
it  did  not  originate  in  any  jealousy  entertained 
that  men  so  summoned  and  serving,  would  fail 
to  act  uprightly  between  the  parties.**  No:  the 
intention,  '^  the  sole  intention  ofit,^  is  stated 
by  him  as  being  that  of  mitigatmg  the  sort  of 
vexation  which,  the  instant  a  perception  arose 
that  the  breast  of  a  gentleman  stood  exposed  to 
'VL  made  that  deep  impression,  which- we  have 
already  witnessed,  on  the  f  edings  of  the  learned 
judge. 

What  is  possible  indeed  is  ..that  the  act  which 
at  that  moment  lay  before  that  gentleman  was... 
not  the  very  act  above  mentioned,  but  another  of 
the  next  year ;  viz.  that  of  4  Geo.  II.  c.  7.  But 
this  last-mentioned  statute,  being  but  a  patch  put 
upon  that  other  of  the  year  preceding,  is  so  in- 
dented into  it,  that  to  any  one  who  had  not  taken 
the  trouble  to  turn  to  the  amended  act,  any  self- 
satisfactory  conception  as  the  amending  act 
would  be  plainly  impossible. 

By  the  act  of^the  7th  Geo.  II.  c.  7,  §  3,  afier 
redtmg,  that  bv  the  act  3  Gea  II.  c.  25,  it  had 
been  enacted,  that  '*  no  persons  shall  be  returned 
as  jurors  to  serve  on  trials  at  NiH  Prins**  *^  who 
have  served  within ....  two  years  before .... 
in  any ....  county'*  except  as  excepted :  and 
that  *''  by  reason  of^the  frequent  sessions  of  Nisi 
Prius  in  the ... .  King's  Bench,  Ckmimon  Pleas, 
and  Exchemier  at  Westminster,  the  said  provi- 
sion cannot  DC  put  in  execution  in  the  county  of 
Middlesex,  but  is  found  impracticable, "-.it  ia 
(after  this  recital)  enacted,  ^  that  the  said  recited 
clause ....  sliall  not ... .  extend  to  the  county 
of  Middlesex."  Then,  as  to  that  county,  it  goes 
on  and  enacts,  that  ^'  no  person  shall  be  returned 
to  serve  as  a  iuror  at  any  session  of  Nisi  Prius  in 
the  county  of  Middlesex,  who  has  been  returned 
to  serve  as  a  jurorat  anysnch  session  otNisi  Print 
in  the  said  county,  in  the  two  terms  at  vacations 

next  immediately  preceduig" **  under  such 

penalty  upon  the  sheriff,  under-sheriff,  bailiff,  or 
other  officer,  employed  or  concerned  in  thesnm- 
monins  or  returning  of  juries  in ... .  Middlesex, 
as  might  have  been  inflicted  on ... .  any  of  them 
for  any  offence  against  the  said  redteddauses.** 

t''£ctwecnthepariics,''}^NoeeofJSir  Richard 
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«  Mr  •  •  •  «,  than  wbom  bo  man  can  be 
better  informed  on  the  subject,  is  perfectly 
dear  and  correct  in  his  obserTations,*  and  in 
his  atatement  of  the  manner  inwhidi  special 
juries  are  rtruck/' 

**One  eiramMloHee  ought  to  be  attended  to, 
whick  maut  remove  eUeitepieUm^  on  this  sub- 
ject: it  is  this,  that  speciid  juries  are  struck 
umder  an  order  of  the  eotart  onfy,t  "od  the 


PAUikw  <o  tAcM  vorit »— ^*  It  should  beobwrved, 
that  the  penons  who  senreon  special  juries  rather 
desire  the  emplojment  than  to  be  rdiered  from 
it,  as  they  reoeiTea  suinea  for  erenr  otuie;  and  it 
Is  not  about  causes  between  indlTiauals  on  which 
there  can  be  any  ground  of  jealousy.  Sofkrare 
spoeial  jurymen  nom  seeUnj^  to  be  relieved.  th«t, 
owing  to  the  advantages  denved  fromsenrmgon 
them,  I  have  reodvea,  since  I  have  been  sfaoiff, 
move  than  a  hundred  applications  from  retpeet* 
ebk  persons,  who,  under  a  mistaken  notion  that 
k  was  bk  my  power,  have  wished  me  to  place 
them  o»  what  fhey  called  the  special  jurylUt 


•  Jf  f  .  •  •  •  •  fc  perftcthf  dear  and  correct  in 
hU  ohtervaHont^]  Mr.  ••••{  oix.  the  learned 
gentleman  who  dates  from  the  Temple;  and  of 


whose  learning  we  have  already  made  ourprofit: 
vl&  in  the  Isst  preceding  chapter. 
On  that  occasion,  at  the  bead  of  Aose  obser- 
of  hii  which  were  so  **  perfteti 


«e  saw  the  iawyer^e  haianee^  (at 
value  oi  jnmtlemen*9  time  agsinst  the  value  ef 
km  peopVe  time:  and,  with  the  conectness  of 
these  scales,  as  well  as  with  the  several  other 
obeervatlons  from  tiie  same  lesmed  ouarter.  the 
learned  inhabitant  of  Lincob's-lnn.  is  (we  nere 
see)  no  leis  ^  petfectijf*  satisfied  than  we  have 
seen  the  pre-eminently  learned  judge. 

Like  causes  produce  like  effects:  he  who  sees 
one  of  these  learned  peisons,  sees  another:  he 
who  sees  Bavku  sees  Menlue.  An  observatkm 
to  dils  efiect  has  been  made  ahready:  but  the 
for  repeating  it  succeed  one  another 


^  One  dremmetatiee  ....  flwrf  remove  att 
emepkhm,}  Remove  it?-kfii»i  whatplace?  Not 
surdy  from  any  one  of  thew  learned  bosoms,  the 
door  ef  which,  as  against  all  suspicions- pointing 
Mpwardsy  remsins  of  cocose  for  ever  closed;  — 
not  from  any  sudi  seat  of  imperturbable  tran- 
^uilliy,  forasmuch  as  what  is  never  in  a  pUoe 
csn  never  be  removed  out  of  it — but  from  bo* 
Boms  actually  labouring  under  the  green-eyed 
maiadift  such  as  the  bosom  of  thii  troublesome 
and  meddling  sheiiff.  But  let  us  see  what  thii 
remedy  is,  tridch.  behig  swallowed,  ou^t  to 
opemie  as  a  specific  agamst  suspicion:  vix.  in  a 
constitutton  actually  labouring  under,  or  at  least 
predisposed  to,  the  qiedes  otgreen-eicknese  above 


X  Special  Juriet  are  ttmek  under  an  order  qf 


<Mi 


n  mere  pretence  for  fee-catching: ^a  ^ 
and  that  a /hbe  one.  (5ee  Part  L  Chap.  VL) 
Otjgold,  iMOiotvoet^  is  Ukt  pomderj  by  which  the 
malady  ef  eneplcion  is  so  regular^  removed  out 
of,  or  nUherei;pelfed/hwi,  learned  bosoms  and 
leamedcyes, 

Alas!  bow  dUfoent  the  ideas  presented  by  the 
same  otJMt  co  unlearned  ones.  By  the  very 
docamnt  by  which  all  suspicion  had  ever  stood 


praeUoe  is  for  the  opposite  solicitors  to  strike 
out  a  name  alternately  until  the  list  is  redueed 
to  the  proper  number,  so  that  it  must  be  the 
foult  of  the  defendant's  own  solicitor,  if  he 
does  not  obtain  a  respectable  list|  for  the 
trial  of  the  issue." 


excluded  from  the  kamed  bosom-«.by  this  verv 
document  It  is  that  suspicion  was  not  omy  fdatUed^ 
but  rooUd,  hi  the  unleamed  one.  By  this  so 
oppositely  working  document,  what  I  do  not  mean 
is  -.  the  visibly  existing,  though  in  respect  ef  its 
porport/ilfe^  pretended,  not  to  wKfJorged,  or* 
der  of  court— what  I  do  not  mean  is  that  loo 
visible  piece  of  mendacuNis  and  polluted  pmra 
—  what  I  do  mean  is  the  mvieible  order  of  the 
court — the  neither  viHUcj  ncr  audible,  not  yet 
the  lesi  perpetually  ftofMfifi^,  andififplOriMe,  and 
^Icietttf  and  general  order^  continoaUy  issueil 
lEhr  all  the  courts,  to  fhe  maeter  padeere  ef  thdv 
sue  or  seven  seqpeotive  offices,  requiring  them  to 
choose'  always  proper  persons,  and  never  any 
other:  oik.  the  tecret  memhere  of  the  no  longer 
secret  Uh^  which,  as  we  have  seen,  stand  indebted 
to  the  Lord  Chief  Baron  probably  for  esietence^ 
avowedly  ibr  protection  and  dmee. 

liook  to  the  Temple— look  to  Lfaicaln'a.lBa 
—look  where  you  will— look  to  what  part  ef  the 
consdtntion  von  will, — everything  is  consistent 
you  will  fina— everything  is  orthodox — s 


lesmed  gentlemen: 

The  use  of  a  jury  is— to  aerve  as  a  diec&  to 
power -^  to  power  that  would  otherwise  be  arbi* 
traiy— in  tnehandsof  aiH4g«.  The  use — or 
at  least  one  use — of  the  House  of  Conunons.  is 
—  to  serve  as  a  check  to  power  .^  to  power  toat 
would  otherwise  be  arbitrary— ^ in  the  hands  of 
the  croi^  In  the  casCof  the  sort  of  jurf  termed 
a  special  jury,  symptoms  of  a  sort  m  ftverH 
were,  by  this  lesnied  gentleman,  observea  »  ob- 
served out  not  oonfeesed,  to  have  been  produced 
by  suspicions,  imputinff  to  this  kind  or  jury  an 
habitual  leaninc  towards  the  crown  side  in  crown 
causes.  For  the  removal  of  this  comidaint,  n 
febrifrige  of  sovereigta  virtue  arid  efficacy,  havhic 
been  discovered  by  nim  in  the  above-menthmed 
remedy,  vix.  an  order  ef  courts  let  as  apply  it— 
I  mean  in  IdM— .(for  the  a]»jioMion  or  it  In 
substance  belongs  to,  and  is  with  perfect  rMu- 
larity  and  efficanr  pmoMned  by  other  handa)  te 
the  case  of  the  HoMffl/CbmmoMf.  '^Onedr. 
cumstance  (let  us  say)  ought  to  be  atteoded  ta» 
whidi  must  remove  dl  suspicion  on  this  sub- 
ject: it  is  this;  vizi  that  members  *  are  struck^* 
(chosen)  under  an  order  of  courts**  (viz,  the  court 
at  St  James*8)  ^  only.** 

Now  is  not  this—deaj  It  who  can  —  a  most 
composing  opiate?— a  very  specific  against  all 
political 'ySrmffitf  9**  I  mean,  against  all  audi 
as  are  liable  to  break  out  trithin  doors  ;^  mod, 
if  it  be  good  in  either  of  the  two  cases,  can  it  be 
otherwise  than  aood  in  the  other?  And,  as  to 
this  our  learned  practitiooti%  notwithstanding 
what  we  have  seen  esc^og  from  him  about  the 
guhua-eorpSf  can  any  doubt  be  at  present  en» 
tertained  to  the  nrefudioe  of  his  ordiodoxy? 
and.  if  he  is  not  already  an  attomeV'generalj  or 
a sdiciior^generaL  era  master  qftne  roUs^  oe  at 
least  a  ITeM/iMiige,  is  it  not  U^  time  he  MoeM 
be? 

n  Fault  rfd^findant*ssonekor,  ifhe  dees  net 
obtain  a  respectahle  Rst.]  AUs!  what  a  smoke  ia 
beret  But  can  so  mudi  as  a  pulF  be  necessary  to 
dispel  it?  Respectable?  Vess  in  CDescoae,  at 
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*<  If  tny  lerioiu  inoonveiiieDoe  were  to  ariie 
from  tile  present  practice  of  •triking  end  nun- 
moning  epecial  juries  in  lifiddlesez,  I  appre- 
hend that  it  is  the  proper  province  of  tke 
eourU  above  to  interfere  and  introduce  a  re- 
forw^  without  the  interference  of  the  sheriff, 
who  has,  as  Bfr.  •  •  •  •  states  (and  in  this  he 
is  supported  by  the  statute,)  nothing  further 
to  do  with  striking  of  speda]  juries  than  to  at- 
tend with  the  freeholders*  book,  to  enable  the 
parties  before  the  proper  oflBcer  to  fix  upon 
such  as  are  to  be  returned  for  the  trial  of  the 
cause,  and  named  in  the  dUtringat, 

'*  As  under  these  drcumstanees  the  sheriff 
cannoty  by  any  possibility,  in  my  opinion,  be 
sulject  to  an^  penalty  for  summoning  the 
jurors  named  m  the  diMtrinptu,  although  they 
any  have  before  served  within  the  time  li- 
mited in  the  general  act,  I  do  not  think  that 
the  olgection  which  you  have  taken  is  de- 
serving of  your  further  attention ;  but  if  you 
think  it  otherwise,  the  proper  modie  of  obtain- 
ing the  opinion  of  the  courts  on  the  subject 
h  that  which  is  pointed  out  by  Mr.  *  «  *  • 

**  There  is 4me reform*  however,  which  I 


r  there  cannot 
^respectability 


feast,  of  any  want  of 

be  any  ftar  4  vix,  of  that  sort 

which  has 


s  oglce  andguhieat  tot  its  makeHL    Of 
otiespectabifity  there  is  not 


the 


candidates  any  absdute  wan^  even  before 
fliati  into  the  office:  and  this  qualification,  the 
^ineas,  if  they  did  not /HdL  would  make.  Here 
9ken  is  the  reqiectability  which  not  only  doesnot 
stand  in  need  of  any  exertion  00  the  part  of  the 
defendant*s  solicitor  to  obtain  it,  but  which,  nrite 
«f  his  utmost  ezertioDS  to  the  contrary,  inll  be 
sure  to  be  obtained,  and  constantly  obtained. 

/mpoHio/tty — MieaHfy  egaintt  all  i^fluence^ 
sii  corrupt  infnenee^^deec^idingfrom  abovef — 
Is  this  the  true  English  ttanslanon  for  the  *^  re- 
•peeiM&l^^  of  this  so  learned,  and  yet,  or  ihemce^ 
eo  diazitably  thinking  and  confiding  gentleman  ? 
Etf^t-oMlmt^  penons,  all  named  by,  or  un- 
der  the  infmenee  of,  the  powers  above,  and  the 
fhcolty  of  discarding  no  more  than  twelve  of  them 
a  aecuiity  by  which,  aooordingto  this  learned  gen- 
tVman's  necessitarian  theory,  *^  eXL  smepiciom^*'' 
vifc  ai  any  want  of  «« reipecttaiUUjf^**^o£  "*  re- 
MevCaMli^*' (in  Mif  sense  must  we  asy  ?)  ^<  DNtfl 
ferrcwiooflsr' 

an  48  expected  to  be  cured 

to  no  more  than  12? 

a  physician,  would 

^andfkom 
t  points  up* 
9 — all  susi^don  of  the  possibility  of  any  need 
of  iwfivm^has  been  sentenced  to  be  transported 

IfWfife? 

OeDtle  reader,  patience;  The  reibnn  is  of  the 
iemperaU)daA — compose youisel£  *^WhoUyin 
iheahttrig^e  power ^wtij%  the  leaned  inventor  and 
adviser  ef  this  lefonn.  WhoUy  out  qf  my  power, 
<in  die  note  we  shaU  see  to  this  same  letter)  lays 
the  sheriff  and  so  aooordingly  (as  we  have  seen, 
and  ahalTfarthcr  see)  says  the  ad. 

With  all  his  dispositions  to  find  "  perfectly 
^orrecf*  whatever  came  from  above,  or  came  re- 
canamcnded  tnm  above,  it  may  be  suspected  of 


Fatioila.  48:— and  an  48  e 
br  a  nmedy  which  iqiplies  tc 
w  eve  die  learned  genUeman 
thia  be  his  style  ofmactice  ? 

*  2^ereieonermrm^fc.]Refl>rmf 
1  from  whidi  all  suspicion  that  p 


conceive  to  be  wholly  within  the  power  of 
the  sheriff,!  and  that  is,  to  correct  the  free- 


this  lesmed  gentleman,  that  he  was.— not  conu 
idetelv  in  the  secret.  To  the  omfiofiaictf,  so  de- 
cidedly approved  and  effectually  protected  by  the 
leaned  judge,  he  sses  not  indeed  die  shadow  of 
anohJeiAon:  yetthesoit  of  perM»s  who, teyond 
att  oihert^  could  be  depended  upon,  not  to  say 
who  alone  could  be  depended  upon,  vix.  for  con- 
stancy of  attendance,  and  for  that  obeeqniousness 
withoutwhicb  constancy  of  attendance  would  have 
been  of  no  use,  these  are  the  sort  of  persons  whom 
so  hardheartedly*  as  well  as  incontiMtcutiy^  we  see 
him  thus  devisina  plansfor  ffettin(;ridof :  though^ 
to  be  sure,  if,  while  he  was  tons  giving  the  advice, 
he  knew  it  to  be  an  advice  that  could  not  be 

Srsned,  as  he  must  have  done  had  he  looked  at 
s  acts  on  which  he  grounded  it,  *^  the  ease  is 
alieredf**  and  both  these  imputations  vanish. 

As  to  the  question  just  mentioned,  between  the 
sheriff  and  this  his  leaned  adviser,  it  stands  thus  t 

The  statute  8  Geo.  II.  c.  85,  is  the  only  one  that 
has  any  bearing  upon  the  subject:  and^  upon  the 
ground  of  this  statute,  the  matter  stands  thus :— 

1.  Bv§17,  ^' where  any  special  jury  shall  be 
ordered  by  rule  of  any  of^the  said  courts  to  be 
strack  by  (here  it  it  *"•  by^  not  **  befoie'*)  the  mo. 
per  officer  of  such  court....  the  sheriff ....  snaO 
be  ordered  by  sudi  rule  to  bring ,  .^  .  before  such 
officer,  the  books  or  lists  of  oermos  ciualified  to 
serveon  juries.  • .  .outof  which  Junes  oi^ftl  to 
be  retnraed  by  such  sheriff. , . .  {« liAe  mamner 
at  thefreehcUert*  book  hath  been  ueual^  ordered 
to  be  brought,  in  mder  to  the  strildng  of  Juries 
for  trials  at  the  bar ... .  and  in  every  such  caia 
the  Jury  shall  be  taken  and  struck  out  of  such 
books  or  Ibts  respectively.** 

And  in  what  manner,  on  the  occasioo  thus  aL 
luded  to,  had  ihefreehalderf  boe^  been  usuanv 
ordered  to  be  brought  for  the  |iurpose  so  alluded 
to?  This  is  among  the  points,  mrdation  to  which 
the  lawyers  eoncened  m  the  putting  together  this 
piece  ot  patchwork  took  care,  accordmg  to  the 
custom  among  lawyerSi  to  leave  us  in  the  dark. 
For,  as  often  as,  by  the  cry  of  any  part  of  the 
injured  people,  they  have  been  forced  to  make  a 
show  of  affording  relief  againat  this  or  that  part 
of  the  system  of  judicial  abuse,  otganiaed  by,  and 
fbr  the  benefit  of,  the  judges,  one  of  their  mavims 
is -.to  leave  the  common^  alias  unwritten  law  of 


their  own  making,  to  fom  the  groundwork^  1 
plying  to  it  no  more  than  here  and  there  a  pal  . 
of  statute  law :  that  thus  the  uncertainty^  whidi 


Kr,an. 
patdi 


fbrms  the  essential  character  of  the  groundwork^ 
may  apread  itself  over  the  patch, 

2.  In§  landaofthissameacLdirectioDshad 
been  given  for  the  making  up  ot  ^^  boofce**  con* 
taining  Hste  ot  peiaons  quaUned  to  be  retuned 
to  serve  on  juries :  and  this  without  any  distinc. 
tion  mentioned  as  between  common  and  special 
juries.  In  that  section  (§17)  by  a  reference  made 
from  it  to  these  two  fomer  ones  (6  1  and  8,)  no* 
thing  iit  would  leem)  would  have  Men  more  easy 
than  to  say  .^  that  the  books,  made  up  acoordiiur 
to  the  direction  given  in  these  two  sections  (§1 
and  2,}  are  the  books  here  meant  by  ^  the  booke^^ 
which  here,  fbr  the  puipose  of  nominating  persons 
to  serve  on  tpecial  junes,  '^  ought  to  be  returned 
by  tuch  sheriff:*^ 

But,  by  an  understanding  among  the  lawyers 
witUn  and  without  both  houses,  and  the  dmo 

f  See  note  t,  page  IM. 
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ON  THE  ART  OP  PACKING  SPECIAL  JURIES. 


[Past  II. 


holders*  list,  by  expunging  the  names  of  all 
such  persons  who,  from  low  situations  in  life. 


within  the  same,  and  the  tpedkert  to  whom  be- 
longs the  nomination  of  the  said  clerks,  roatteis 
have  all  along  been  eettled  in  such  sort,  that,  be 
the  ststute  erer  so  long,  it  shall  be  impossible, 
otherwise  than  bj  woru  of  vague  deieription^  to 
make  any  reference  from  any  part  of  any  statute 
to  any  part  of  the  sawe  or  any  other  sutute. 

In  the  printed  editions  tit  is  true)  we  see  each 
statute  divided  into  tectitnuy  and  each  section 
numbered.  But  thU  u  the  work  of  the  orwter 
only,  or  hit  editor:  and  a  man  who,  in  tne  pen-. 
Tiing  of  any  fresh  statute,  should,  for  the  purpose 
of  makinjgf  a  reference  to  any  preceding  statute, 
or  part  ofthe  same  statute,  be  unguardM  enou^ 
to  make  use  of  any  part  of  the  numeration  taSle 
in  the  description  or  such  preceding  statute,  or 
part  of  a  statute,  would  find  himself  overwhelmed, 
with  expressions  of  rage  and  tenor,  excited  by 
so  fee-checking  an  innovation — rage  and  tenor, 
covered  by  a  mask  of  contempt,  as  if  excited  by 
the  contemplation  of  his  ignorance. 

For,  on  the  one  hand,  cleus  being  paid  fbr  copy* 
inff,  according  to  the  multitude  oi  statutes  and 
the  length  of  each,  and  the  confusion  thus  or^^ 
nized  in  each  produdngaperpetually-increasmff 
demand  for  more — lawyers,  on  the  other  hand, 
being,  tome  of  them,  paid  in  like  proportion  for 
the  drawing  of  statutes,  and  all  or  them  having 
everything  to  gain  by  the  confutUm  that  pervades 
the  substance  of  the  teveral  statutes,  and  the 
nnivertalwoA.  perpetually-increasing  tffMsrrtoin/y 
in  which  that  confusion  beholds  its  trnit — hence 
this  rule,  by  which  it  is  provided,  that  $xi  act  of 
parliament^  let  it  of  itself  constitute  ever  so  con- 
siderablea  volume,  shall,  like  themathematician*s 
pointy  be  a  thing  without  parity  is  a  rule  as  saored 
among  these  several  learned  and  oiBdal  persons, 
88  any  article  in  the  39  ever  was  to  Uie  most  or- 
thodox of  the  right  reverend  prelates  thatjgrsoe 
and  sanctify  the  Upper  House :  and  whoso  should 
propose  to  abrogate  it,  would  thereby  become  a 
worse  than  a  popish  or  other  iptofrcto  excoounu- 
nicated  convict— a  makhiclboitiptojacto  convicted 
of  jacobinism. 

In  regard  to  this  article^  symptoms  of  heresy 
have  now  and  then,  it  is  true,  been  manifested 
in  the  Commons,  in  so  high  a  quarter  as  the  chair 
of  the  present  Speaker :  (See  Speech  ofthe  Right 
Hon.Charles  A bbott  on  Mr.  CurwenU  Purity  of 
Parliament  Bill^  in  Cobbett's  Register  for  June 
10, 1809 ;  to  which  former  manifestations  of  the 
like  complexion  might  upon  search  be  added :) 
but  in  this  heresy  there  is  so  little  of  contagum, 
that  the  British  Themit  seems  little  more  in 
danger  of  being  healed  of  her  habitual  vertigo  by 
this  one  hand,  than  the  Church  of  Rome  was  of 
being  purged  of  her  errors  by  the  Pope^  who, 
about  the  middle  of  the  last  century  hisd  ac- 
quired,  somehow  or  other,  the  surname  of  the 
Protettant  Pope, 

*'*  The  bookt  or  littt  of  persons  quaUfied  to  serve 
on  juries ....  out  of  which,"  according  to  §  17, 
^'juries  ought  to  be  returned  by  such  sheriff,^*  are 
thev  then  me  same  bookt  or  littt^  the  manner  of 
making  up  which  is  prescribed  by  the  two  first 
sections  or  this  same  act  ?  Vague  and  incompe- 
tent  as  is  the  mode  of  description,  it  seems  diffi- 
cult to  conceive  how,  if  called  upon  to  give,  by 
his  interpretation,  an  answer  to  this  question,  a 
judffe  could  avoid  answerinc  it  in  the  affirmative. 

If  so,  what  the  sheriff,  in  his  above-mentioned, 


have  crept  into  a  little  independence,  and,  by 
artifice  and  collusion  with  the  inferior  offieera» 

and  herein-after  printed,  note  (p.  151,)  on  this 
part  of  the  advice  of  his  learned  advisers,  ob- 
serves, in  relation  to  this  matter,  is  correct ;  viz, 
that  it  is  not  '^  in  the  power  of  the  sheriff  **.~of 
any  sheriff.to  do  that  which  by  this  his  leaned 
adviser  this  sheriff  is  advised  to  do,  viz,  '*  to  oor« 
rect  the  freehoUUrf  litt  by  expunging .... 
names.**  Fot^Atthe  hookty  a  descripuon  of  whidi 
is  given  in  the  above-mentioned  two  first  sectkna 
— and  of  which  it  appears  that  they  are  the  only 
sort  of  books  to  which  the  appellation  of  ^^frec" 
holdert*  book,**  emptoyed  in  this  17th  section,  can 
apply^are  really  the  books  that,  under  this  same 
17th  section,  ought  '*  to  be  brought  before  the 
said  officer  **—  (to  wit,  the  inatter  packer  of  sudi 
office  in  such  court) — to  serve  for  the  striking  of 
special  juries,  these  are  books,  of  which^  in  §  S, 
it  is  provided,  that  they  shall  respectively  be 
made  by  the  "  sheriff,**  who  ^^  shall ....  take 
care  that  the  names  of  the  persons  contained  in 
such  dupHcatet  shall  he/aiV[fully  entered  alpha, 
betically ....  in  some  book ....  to  be  kopt  by 
him ....  for  that  purpose.**  ^'  In  such  dupa^ 
catet^"  says  the  act :  or  which  sort  of  instrument 
here  called  a  duplicate^  it  is  to  the  present  purpose 
sufficient  to  observe,  that  it  is  an  instrument  of 
tomebody  elt^t  making,  and  not  of  Ai«,  viz,  the 
sheriff's:  and  whether,  had  Mr.  Sheriff  PhiUipiH 
in  pursuance  of  the  advice  herein  given  to  faSm 
by  this  bis  learned  adviser,  ^^  expunged**  omff 
of  the  names  contained  in  such  duplicates,  the 
'^  names  ....  contained  in  such  duplicates  * 
would  have  been  ^*  entered  fliUftfuUyy*  may  be 
left  to  any  man  to  pronounce; 

A  course,  indeed,  which  might  be  taken  with- 
out  much  cnfficulty — I  mean,  phytieal  diflknltj 
^is,  after  entering  the  names  **JmthfiUhu*'  to 
pursue  the  advice  given  by  this  learned  aavissr, 
and  accordingly,  either  once  for  all,  or  totiet  fso- 
iiety  to  **  expunge*  names.  But  whether,  after 
any  such  purifioition,  or  number  of  puiificatkNis 
performed,  the  book  presented  to  the  officer  of 
the  coun—crts.  the  master  packer— as  and  for 
the  fireehoidert*  book,  could  with  propriety  be  said 
to  be  the  freehcidert'  booh,  is  another  curious 
question,  which  howsoever  curious,  and  Co  those 
who  would  be  paid  for  playins  their  parts  in  tile 
trial  of  it,  an  agreeable  one,  I  would  not  be  tile 
man  to  advise  any  other  man  to  cause  to  be  tried 
at  hit  expense,  it  is  one  of  those  questiona,  ia 
respect  or  whidi  it  is  difficult  to  conceive  how,  in 
case  of  its  being  tried,  for  example,  on  an  ku6eU 
menty  a  chief  judge,  in  his  endeavours  to  per- 
suade either  a  jury,  even  thouch  unpacked^  er 
hb  fellow-iudges,  to  decide->either  wt  the  king 
or  for  the  defendant,  iHiichsoever  hnipened  fior 
the  moment  to  find  most  favour  in  his  sight, 
could  experience  any  difficulty:  and  as  rar  this 
our  reforming  shenff,  supposmg  him,  in  pww 
suanceof  this leamedadvice,  to  have  become  such 
defendant,  what  sort  of  favour  be  could  reaaon- 
ably  expect  at  the  hands  of  the  learned  judge 
who,  in  that  case,  would  have  the  trying  of  him, 
may  be  left  for  him  to  imagine  from  the  exemrtiom 
which,  in  the  case  of  Carr  agahut  Hood^  was 
made  not  long  after  by  that  same  learned  jud^psz 
viz,  if  not  for  the  purpote^  to  the  ^fbet  of  giving 
him  a  sample  of  it  in  the  character  of  a  wmnests 
always  remembering  that,  of  such 
if  performed  with  any  degree  of  coi 
steadiness,  the  rjisct  wouid  be,  as  m  his 
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get  tfaeir  names  placed  upon  the  freeholden' 
lurts  with  the  proper  addons,  with  a  view 


it  had  heen  the  dedand  ebfect,  to  make  things 
Witer  tkam  well ;  and  in  ao  doing,  to  destioy  not 
ixly  the  works,  but  the  yeiy  principU,  of  that 
cl^ant  art — that  branch  of  the  art  of  tUsign^ 
which  eserciaes  itaelf  in  the  grouping  of  jurors : 
**an  art,  the  pUmting:  and  oiltivation  of  which 
has  already  been  affbraing  so  much  occupation  to 
the  wisdom  of  ages. 

The  case  is  ^  that  the  statute  in  question, 
having,  like  most  other  statutes,  been  penned  as 
abOT^  for  the  express  purpose  of  being  misoon- 
ceived,  has,  in  pursuance  of  that  purpose,  been 
hut  into  such  a  foim  and  method,  that  both  the 
leaned  adviser,  and  his  official  client  and  cor. 
rector,  found  it  more  easy  and  pleasant  to  speak 
tram  ima^noHon  than  fxtm  the  act. 

It  was  the  imagination  of  the  learned  adviser 
Aat  presented  him  with  the  idea  of  its  ^*  being 
««M^  within  tfaepowerof  the  sheriff  ^'  to  ooneet 
the  list'*  in  qnestiMi,  by  ^*-  expunging  names**  out 
ff  iL  It  was  the  imagination  of  the  sheriff  that 
presented  him  with  the  idea,  that  *^  to  make  any 
alteration  in  the  retuma'*  is  not  merely  ^^  for. 
bidden.**  but  ^  forbidden  under  a  *  penaUf^*  and 
that  a  heavy  one.'* 

As  to  the  oinir«lofi— and  let  us  add,  the  ejv 
fwiKtiois  —  of  names,  of  the  description  in  ques- 
tion;/brM<UM  it  may  indeed  be  said  to  be, 
thongn  in  the  rather  indirect  wav  we  have  just 
been  seeing,  viz,  by  reauiring  that  the  names 
of  the  persons  contained  in  sudi  duplicates  be 
JbUhfuUy  entered:  but,  to  the  offenoe  of  which 
Ifait  indirect  description  is  given,  no  penalty  is  au 


In  the  next  section,  it  is  true,  vix,  § 
»  dause,  by  which  a  penalty  it  appointed.  But 
the  offence  to  which  this  penalty  is  attached  is_ 
not  that  wludi  consists  m  the  leavine  out  of  a 
list  of  the  sort  in  question  a  name  whidi  ought  to 
he  Iff  it,  but  ihtjmtHng  into  it,  or  at  Inst  acting 
as  if  there  had  teen  put  into  it,  a  name  wfaid 
ouffht  not  to  have  been  in  it. 

Then,  as  to  the  ^^  heaviness^  of  the  penalty, 
if  the  real  and  effeetive  weight  be  here  tn  ques. 
tion,  viz.  the  weight  of  it  as  estimated  by  the 
quantity  of  money  which  the  levying  of  it  takes 
nut  of  a  man's  pocket.-.if  this  be  what  our 
sheriff  had  in  view,  very  inadequate  was  (speak- 
ing widi  respect)  the  conception  entertained  by 
him,  for  the  moment  at  least,  of  the  real  and  effec 
tive  weight  of  statute  penalties.  Of  the  penalty 
here  in  questiott,  the  minUnum  is  no  more  than 
fbrty  shillings,  and  the  iNOjrifmim  but  £ia  But 
even  this  £10,  if  £10  it  be,  is  not  to  be  levied 
but  ^*  upon  examination  in  a  twmmary  way" 
(§  3,)  in  the  manner  herein  intimated:  in  which 
CMC.  at  the  expense  of  £10  at  the  utmost,  he 
would  have  it  in  his  power  to  exonente  himself 
of  any  further  demand  on  diis  score:  whereas  had 
the  penalty  been  no  more  than  Is.,  to  which  in 
this  case,  ne  would  hardly  have  given  the  deno- 
mination  of  a  ^  heavy**  one^this  smgle  shilling 
being  to  have  been  recovered  in  a  regular  way, 
I  for  my  part  would  not  be  the  man  to  save  him 
harmless  for  ten  times  the  nuudmum  of  £10— 
no,  nor  for  a  eood  deal  moie. 
-  What  win  be  amuting  enough — and  (to  any 
man  in  whose  bosom  the  interests  of  mankmd  are 
wont  to  excite  any  warmer  sympathy  than  the 
\BMetst,  of  Judge  and  Ca)  consolatory y  is— to 
observe  the  two  traps  set  for  the  unleamfd  mi*i\. 


principally  to  their  adding  to  that  indepen- 
dencet  by  the  fees  payable  for  their  serving 
on  special  juries :  /  know  several  of  this  de- 
scription, who  are  ludicrously  described  as 
being  deeply  concerned  and  interested  in  the 
yuinea-trade.i  and  a  diligent  scrutiny,  with 

one  by  each  of  these  his  two  learned  adviaeis.  and 
his  unlearned  good  sense  saving  him  from  bodu 

To  make  **  application  to  the  court,"  viz.  in 
the  only  proper  manner  Oeamed  gentlemen  fee'd 
and  so  forth)  but  i9ithout  any  ground  Jbr  it,  if 
the  learned  advice  given  from  tbe  Temple. 

To  get  hunself  indicted  or  informed  against 
before  Lord  Ellenborongh— (mark  well,  before 
Lord  flfefi^woH^A)— indicted  for  an  attempt  to 
commit  a  reform,  viz.  by  cutting  up  the  most 
valuable  branch  of  the  packmg  trade— mdicted, 
and  this  with  at  least  a  plausible  i^round,  say 
rather  a  good  ground  to  build  a  conviction  upon. 

After  all  this  learned  advice,  including  the  pn. 
eminently  learned  hint  not  to  risk  his  reputatun 
for  *«  discretion,*^  by  any  such  attempt  as  that  of 
'*>  makmg  us  better  than  weU,**  the  unlearned 
person  took  a  oourse  which  assuredly  would  not 
have  been  advised  by  any  of  the  three,  and  hud 
bare  the  whole  matter  to  the  public  eye^ 

And  here  we  see  matter  not  only  of  satisfadioDy 
m  respect  of  the  escape  made  by  the  bird  from 
the  snares  set  for  him  by  both  fowlers,  but  of 
gratitude  for  the  instructive  song  m  which  he  ba» 
sung  of  it. 

f^'' Power  of  the  sheriff.**]  NoteofSirRU^ard 
PhUHps  to  inese  words  t-^*^  This  is  not  m  th« 
power  of  the  sheriff,  who  is  forbidden  to  make 
any  alteration  in  the  returns,  under  a  heavy  |^ 

X  With  a  view  ....to  ....  their  addiujg  to 
that  independence.]  Receipt  for  addmg  to  inde- 
pendence:  — Solicit  and  solicit,  till  you  have 
succeeded  in  getting  into  a  situation  of  profit,  out 
of  which,  wiuiout  a  moment*s  wamiiu;,  for  any- 
thing  or  for  nothing,  you  may  be  let  drop  at  any 
tune,  without  possmifity  of  oomphunt,  and  with- 
out knowing  why  or  wherefore. 

What  minister,  or  other  man  in  power,  is  there, 
who,  on  the  part  of  all  sorts  of  men,  whose  func- 
tions are  said  and  supposed  to  act  as  checks  to 
his  own,  would  not  be  content  to  see  *>^  independ* 
ence**  not  only  thus ''  added  to,**  but,  if  after  such 
an  addition  there  could  be  anything  more  to  add 
to  it,  thus  rendered  complete  ?  A  system  of  this 
sort  would  be  not  less  efficient  (and  how  much 
more  decent  would  it  not  be  ?)  than  the  giving 
licence,  by  act  of  parliament,  to  all  contracts 
whereby  a  member  sells  hunself  to  a  mhuster^ 
licence  and  protectbn,  on  condition  that  the  terma 
employed  m  them  shall  not  be  '^  express.**^ 
(See  the  Perceval  Parliamentary  Purity  Act,  49 
Geo.  IIL  c.  118,  §  8.) 

II  Deeply  concerned  and  interested  in  the  gwmeom 
trade,]  Imprudence^ treachery— teSHw  take 
out  q/schoot-^midk  are  the  reflections,  which  by 
a  man,  of  more  warmth  and  learning  than  can- 
dour or  reflection,  might  be  apt  to  be  cast  upon 
the  disclosure  thus  made  bj  our  learned  adviser; 
Against  a  load  of  imputation,  which,  though  to 
a  first  glance  not  altogether  without  colour,  will 
on  an  impartial  examination  be  seen  to  be  not 
more  serious  than  groundless,  it  would  be  un- 
generous at  least,  if  not  unjust,  to  leave  him 
altfl^;ether  without  defence.  If  of  theoffpeOtfiOK 
(gumea.man)  and  of  the  habits  and  dinxNtir^'^"' 
which  it  imoorts,  the  existence  were  really  i 
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ilie  asaiitance  of  the  returnuig  offieers,  Dught 
lead  to  thiM  re/orm, 

"  I  do  not,  under  this  last  obaervation, 
mean  to  insinuate  that  eren  such  characters 
acting  upon  oath  are  likely  to  do  wrong,*  or 


xioos-*  notorious  in*  any  such  degree  as  that  in 
which  he  uodemood  than  so  to  bob^en  this  snp> 
position,  to  ba^e  kept  them  ftom  the  knowledge 
of  a  shoiff,  and  especially  so  actiTe  and  inqui- 
siti^e  a  sherifT,  and  one  to  whom,  in  less  than  a 
twd^emoDth,  the  number  of  applications  made 
vBt  situations  in  tmsvetyjooips  amounted  to ahofe 
a  hundred  (Phiilips,  p.  178.)  would  hare  been 
altogether  hopeless:  while,  by  the  ftankncas  of 
the  oommumcatioo.  all  suipicion  of  wishing  to 
throw  a  veil  over  the  practice  was,  in  the  most 
pomisingat  least,  if  not  idtogetfaerelfiBCtual  man* 
ner,  obTiated. 

JBetween  ^pMtftfi,  matttr  pacKtT0»  and  gninta^ 
HMH,  an  suspicioB  of  aoythiog  like  an  under' 


,  in  this  refined  imd  imdiroei  way^ 
much  more  efKctnallyrspdled,  than  it  could  hate 
been  by  any  direci  argumentsi  smoe,  of  any  such 
aiguments,  the  effect  would  have  been,  m  the 
first  place,  to  bring  forward  an  idea,  which  could 


not  be  too  careAiUy  kept  out  of  sight;  vU.  the 
ideaof  a  state  of  things,  the  eiistence  of  which 
would,  if  once  made  matter  of  ai|^;umeot«  be  much 
inete  likdy  to  beconihmed  by  uthandispeofod. 

Against  r#/broi  in  every  Ime.  it  begins  to  be 
discovered,  that  much  more  eilectual  war  may 
aometimes  be  carried  on  by  adofiUm^  than  by 
open  oppositaoo.  In  a  very  high  place,  indeed, 
go  almost  when  you  will,  you  may  besr  the 
abuses  of  the  Uw  not  only  acknowlednd,  but 
inveighed  agamsti  —just  as  if  anythmg  but  witf 
were  wanting  to  the  removal  of  them ;  —just  as 
if  m  the  wltoie  world  of  law  there  were  any  one 
thing  of  which  the  learned  orator  had  any  tole. 
rably  dear  conception,  except  the  value  of  thoee 
same  abuses ; —just  as  if  the  most  miacfaieTOUs 
of  those  abuses  were  not  the  food  on  which  him. 
aeU;  and  his  dosest  counrxiens  have  grown  so 
fat  upon ; —  inst  as  if  th^  ware  not  deem  to  him 
than  the  apple  of  his  eyeL 

•  Liitei^  to  do  wrofw]  Hie  fkithof  this  leaned 
penon  in  the  virtue  or  an  oath  is  truly  ediiyini^ 
Unaanctified  by  this  prindple  of  sanctiflcattoh, 
the  probity  of  mese  gninea^mdefs  doea  unques- 
tionably not  appear  to  have  been  set  by  him  ata 
very  high  rate  i  give  them  an  oath  to  s  vaUoWy 
every  impurs  property  is.  by  thb  consecrated  ve» 
hid^  catriedoC  llote,  thattheoadi  by  whichthe 
awalJowaris  lendersd  thusunlikdy  *'  todo  wrong^ 
Is  the  reiyeath  which,  aa  often  as  any  dimnenee 
of  opinioo  has  plaee  among  the  dtet  Iwefof ,  is 
regularly  productiveofflwHiify.-^if  penury  on  the 
part  of  some  portion  or  the  number  ftom  one  to 
eieven  faidusive :  I  say  of  penury;  unleoi  it  be 
supposed,  dMt,  by  that  terror  of  inevitable  and 
insupportable  torture  by  which  the  will  is  sub. 
doed,  the  understanding  is  enlightened  and  con- 
verted;  and  thatof  him  whose  power  of  endurance 
is  the  weakest,  the  conviction  and  convenion  is 
regularly  and  proportionahly  the  most  sincere. 
An  oath  *>  preeervativc  agunst  conniption  !"— 
an  oath  composed  of  vague  and  unbinmng  cene- 
lalitics,  sudi  as  those  ofwhich  such  effectiVcare 
lias  regnlariy  been  taken  that  it«*fltf  be  compoaedl 

Alasl  by  what  fotaU^  did  w  simple  an  espe- 
dient  eacape  the  pioudv  scmpolous  and  learned 
mind,  that  haa  the  royal  eonadence  hi  its  keeping 
«c-se  cheap  a  defence  of  nations  against  oomip- 


that  they  do  not  possess  sufident  powers  of 
discrimination  to  dedde  rightly:  but  I  think 
that  the  special  jury  foea  dumd  ha  reetimd 
onljf  tn  the  wag  of  oompanMotion  for  actual  es* 
penses  and  loss  of  time,  and  not  as  matteti 
of  profit  t 


CHAPTEJt  VIIL 

MAJdXS  CONCBEKIlfO  UIOElf,  DSOVCID 
PEOM  THB  ABOVS  LSTTBB. 


SI.  THeJIfc 

Thb  suloect  of  reform  being  at  present  on 
the  carpet,  and  a  variety  of  opinions  afioat* 
a  fow  maxirne  or  aphoeiame,  half  a  doien  or 
thereabouts,  and  eontaining  the  fubeteaoe  of 


tion— as  the  advidng  his  U^jcsty  toghu  to  the 
department  of  the  commander  in  chiefthetwdfc 


of  apledge  of  purity,  correspondent  to  that  bgr 
which,  hi  the>dide/depar«ment.  thedificnl^  eC 
**  doifllf  wfopi^  has  been  lendaed  thus  extreme  f 
^'  The  person  whomyou  shall  nendnate  toanoOee 
within  your  department  shall,  in  every  I 

be,  in  every  leraect,  theperson  uie  best  <^  

for  the  filltog  of  that  office.  SoheipjwpnOodr 
Withsnchasecuiity,  the  child  fa  leading^striiy 
might  have  been  trusted  with  a  comwiislen  aa 
811%  as  his  father,  and  the  wiles  of  Mm  Chiko 
would  have  had  no  mors  power  over  the  viitae 
of  the  commander  in  chief,  than  these  of  ArfiM 
had  over  Samson  befom  ma  hair  waa  crapt 

'fNotaamaUereofpr^]  The  severity  ef 
the  learned  gentlcman*8  virtue  hai^  upon  thiaoe* 
easion,  displayed  itsdf  fa  an  opinion,  whidi  it  io 
somewhat  easier  to  admire  than  io  undentand. 
Thatadeclaiaiion,tt>theeiibctfaquestion,should 
be  ineorponted  imothepuiity-eecuiingoalfa  tvi* 
is  lAa<  what  he  means  to  rscommend  9^  I  A.  B« 
(for  example)  ^  do  dedara,  that  the  guinea  >iai 


me  Oodr' Or  if  duly  construed  andputiatn* 
tamgible  shape,  would  the  propoeed  secuiity  ha 
found  toamount,  for  example,  tosomethivto  tMn 
dfect?  via.  that  on  a  moliou,  rylspig  madt 

e  other  sSsb 
Bt,  be  wES 


on  the  ( 

court  think 
ordering  ( 
the  msstsr  of  the  aetmei  ssp- 


hy 

posableby 
a  rale  should,  if 
equal  regutarUu 
count  be  taken  l^t 
pamei  incurred  by 
the  shape  of  cMm; 
road,  as  also  of  the 

lointfthnetwiOitL^ -     ^ 

guinea  (being  the  greatest  sum  nUoved  by  no 
act)  no  greater  sum  than  shall  he  suffldsnt  to 
cover  such  actual  expente$%  togsther  with  audi 
due  eompeneation  as  aforsssid  :-r-coatief  theap* 
plicatian  to  await  the  master's  report^ 

The  Utter  I  give  as  befag  more  partieolad  j 
fa  unison  with  the  ^enersl  spirit  lod  tendency  of 
such  amendment*  of  the  law  as  an  to  be  found 
fa  the  statute  book,  made  at  the  suggestion,  or 
in  conformity  to  the  advice,  of  the  gentlemen  of 
the  long  robe.  But  as  to  lM«  onfaion  in  nsrll- 
ca^,  whether  it  be  fa  kgal  roMon,  aaintlit 
first  ease,  or  fa  legal  prectfieiy  as  fa  the  kat  cMa» 
that  the  truest  intcrpretatioo  b  to  be  aaughi  |0f 
it,  mm  be  left  for  the  reider  to  defetfuiiia. 
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m  mudi  of  the  above  Icwned  duKrtitkm  •■ 
r«gBrds  that  aabject,  may,  perhapt,  in  theae 
unsteady  timea,  be  fiNma  not  altagethier  out 
of  season. 

Lest  the  eye  of  the  reader's  mind  ihonld 
find  itself  incoaunoded  by  too  strong  a  hbae 
of  lig-bt  bursting  in  upon  it  at  once,  to  pre- 
pare it  for  the  brilliancy  of  the  more  grand 
and  comprehensive  principles,  I  plaoe  in  front 
a  rule  or  two,  confined  in  their  extent  to  the 
only  subject  that  belongs  direetty  and  neces- 
sarily to  these  pi^ges— v£r.  the  inrtitiition  of 
ipcc^oi  juries: — 

1.  When*  fi)r  the  ezeevtion  of  a  plan  re- 
pugnant to  the  acknowledged  principles  of 
the  constitution,  and  to  the  equally  a^now- 
ledged  iigonctions  of  sn  act  <rf  parliament, 
48  persons  hsTc  been  selected,  of  triiom,  for 
the  insuring  the  suecess  of  that  plan,  IS^  or 
upon  occasion  n  sin^  one,  are  in  every  indi- 
vidual instance  sufflcient,  the  fimdty  of  dis- 
carding 12  out  of  the  48  wiD,  if  lodged  in 
proper  hands,  be,  in  every  such  instance,  su& 
ficient  to  defeat  it. 

For  (says  the  linodki's-Inn  letter)  **  one 
droinaataDoe ....  must  remove  all  suspicion 
4m  this  sutjeet: ....  Special  juries  are  struck 
under  an  order  of  the  court  onlv ....  so  that 
it  must  be  the  fiuilt  of  the  defendant's  own 
noficitor,  if  he  does  not  obtain  a  respectable 
list  ibr  the  trial  of  the  issue.*' 

X  If,  in  the  instance  of  a  set  of  men  of 
whom  (except  their  being  in  possession,  each 
of  ihem,  of  a  portion  of  property  which  may 
be  insufficient  for  the  maint«ianoe  of  any  one 
.of  them)  nothing  more  is  known  than  that 
they  are,  all  of  them,  pensioners  daring  plea- 
sure under  the  authority  on  which  tkeira  was 
intended  and  is  mid  to  serve  as  a  cfaeck-.^if, 
$n  the  instance  of  a  set  of  petty  placemen  so 
circumstanced,  there  be  any  cause  of  appre- 
hension, lest,  on  any  occasion,  they  should 
manifest,  as  towards  that  authority,  a  dq^ree 
of  obsequiousness  inconsistent  with  probity 
and  independence  —  in  such  imaginary  case, 
a  sort  of  soacftow  which,  as  often  as  sny  real 
difference  of  opinion  has  had  and  continues 
to  hftve  place  among  them,  is  trodden  under 
loot,  would,  as  against  sudi  danger,  or  cause 
of  apprehension,  sfibrd  a  sufficient  security. 

Fdr  **  I  do  not"  (says  our  learned  adviser) 
**  mean  to  inrinuate,  that  even  such  charac- 
ters, acting  upon  oath,  are  likely  to  do  wrong:** 
*'  ntch  characters"  viz,  persons  who,  by  this 
same  learned  gentleman,  have  just  been  de- 
scribed as  "  persons  who  from  low  situations 
in  life  have  crept  into  a  little  independence, 
sjid  by  artifice  and  colhuion  with  the  inferior 
officers,  get  their  names  placed  upon  the  free- 
holders' list,  with  a  view  principally  to  their 
adding  to  that  independence  by  the  fees  pay- 
able for  their  serving  on  special  juries." 

8.  If,  in  the  whole  expanse  of  the  all-per- 
lect  system,  it  were  poraible  that  a  particle 


of  fanperfeetion  should  anywhere  be  found* 
the  imputation,  in  so  far  as  it  were  just, 
would  fiJl — no  part  of  it  on  the  SMMt  power* 
ful,  evenf  part  of  it  on  the  UaH  powerful,  of 
all  the  dasses  that  could  be  found  concerned 
in  it:  no  part  of  it  upon  those  under  whose 
eye,  and  by  whose  authority,  everything  ia 
dboe  that  tt  done,  every  part  of  it  on  those 
whose  ikpendenee  on  t^t  authority  is  com- 
plete and  absolute. 

Aeeordingly,  in  the  instanoe  of  the  only 
reform^  whidi  is  represented  as  lyinc  within 
the  poweTf  of  the  only  person  in  whose  in- 
stanoe any  tneHnaiion  to  that  eflbct  has  been 
perceptible,  the  *'  refirm^'  suggested  oonsista 
in  the  **  expumng  ike  nameeefmll  wuek  per- 
soaj  who  from  law  ninaHonein^  have  crepi 
uKo  a  little  independence"  Thus  for  the 
suggestion  of  the  learned  reformer:  for  the 
due  understanding  of  which,  it  is  neeesaary 
to  be  considered,  that  the  consequence  would 
be  (nothing  less  being  sufficient  to  insure  Its 
continuance,)  that  if  in  numbers  suffident 
for  the  purpose,  persons  suffidentljr  adapted  to 
the  purpose  were  not  fiwnd  reramning,  other 
persons  of  the  necessary  oomplexion,  and  in 
sufficient  number,  would  of  course  be  taken 
in  to  fill  up  the  gap. 

4.  Every  man — so  he  be  ki^k  enough- 
is  a/»rop«r — and  except  others  seated  on  the 
same  level,  and  linked  with  him  in  the  bands 
of  the  same  interest,  Me  oai^|Broper— judge 
in  his  own  cause. 

Accordingly,  as  we  have  seen,  "  It  is  the 
proper  province  of  the  eonrt  above"  (says 
our  learned  reformer  who  datea  firom  Lin- 
eohi's-Inn)  <*  to  hiterfere  and  iiUrodnee  a 
"re/brsi." 

5.  The  hands  by  whose  nidbudy  abuse  baa 
been  created— ^if  whose  tf eodlmess  it  has  been 
preeerved — and  by  which,  whether  created 
or  only  preserved  by  them,  the  profit  has  been, 
and  continues  to  be,  reeled — these  are  the 
hands  at  which  the  egt^ptOion  of  it  is  to  be 
sought. 

6.  When,  for  example,  as  long  as  he  has 
been  sitting  on  Ids  bench,  a  judge  has  been 
in  the  habit  of  treading  under  foot,  with  open 
eyes,  the  authority  of  parliament,  the  judge 
himself  is  the  proper  authority  to  apply  to,  if 
you  would  have  hun  cease  doing  so ;  parlia- 
ment, not. 

For  the  letter,  in  wbidi  the  Lord  Chief 
Baron's  determination  to  persevere  in  that 
same  habit  had  been  deliberately  dedared, 
makes  one  of  "  the  three  lettere  with  the  pe- 
meal  of  which"  (says  this  learned  gentlemaa 
to  the  sheriflf)  "  you  have  fitvonred  wte," 

§2.  Corroboratione from  Lord  Eldon*e 
Scotch  HeforwL 

Sudi  are  the  artidee^  which,  in  substance 
and  effect,  though  not  in  words  (for  words 
are  ever  under  the  command  of  exieting  cir» 
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ctauianees)  oonstitate,  so  fitf  w  the  most 
prolMible  interpretation^  or,  as  lawyers  say,  con- 
struetionf  which  I  have  been  able  to  find  for 
the  learned  words  in  question  may  be  found 
to  be  correct,  part  and  parcel  of  thU  our  law- 
yer's creed. 

I  might  have  said  the  lawyer's  creed :  for, 
as  already  intimated,  with  here  and  there  a 
possible  exception,  too  rare  at  any  rate  to  be 
to  such  a  purpose  worth  noticing,  being  all 
bred  in  the  same  learned  school,  all  cast  in 
the  said  learned  mould,  whoever  sees  one 
learned  gentleman  sees  all:  nor  are  these 
articles  of  the  number  of  those,  which,  to 
obtain  acceptance  and  adherence,  require  sig- 
nature. 

Thus  much  must  be  confessed — viz*  that 
as  yet  it  is  only  in  so  &r  as  the  individual 
learned  mind  in  question  can,  with  propriety, 
be  deemed  and  taken  as  and  for  a  &ir  sample 
of  the  genus,  that  the  propositions  in  question 
can  in  their  herein  alleged  character  of  arti- 
cles of  the  lawyer's  creed,  be  with  propriety 
received  as  genuine. 

In  that  same  character,  as  £ur  as  conoema 
reform  of  law  abuses,  can  the  genuinoieas  of 
these  articles  find  any  man  still  sceptically 
enough  disposed  to  doubt  of  it  ?  Let  him  turn 
\o  the  list  of  ComnUstionersfor  the  Rtform  of 
Scottish  Judicature.  (See  Report  of  their 
proceedings  as  printed  for  the  use  of  the  House 
of  Commons,  in  pursuance  of  an  order  dated 
June  9,  1809.)  Let  him  see  with  what  reli- 
gious care  the  name  of  every  person  is  shut 
out,  on  whose  part  any  the  least  desire  to  see 
defiilcated  any  the  least  particle  of  abuse  fi'om 
a  system  composed  wholly  of  abuse,  had  ever 
been  perceptible ;  while  those  of  the  main- 
tainors and  defienders  of  the  whole  system  are 
with  correspondent  carefulness  collected  and 
inserted. 

Taking,  for  the  basis  of  his  calculation,  the 
number  of  two-and^ihirty  reapers^  let  him 
admire  and  calculate  how  rich  a  harvest  of 
reward  is  destined  to  be  reaped  by  learned 
industry,  occupied  in  the  field  of  reform,  in 
the  accustomed  course  of  learned  husbandry. 

From  what  they  have  done  already,  let  him 
calculate  what  they  are  about  to  do.  Let  him 
pray — if  haply  into  his  religion  be  admitted 
any  particle  of  regard  for  the  wel&re  of  the 
people,  and  the  ends  of  justice — let  him  pray, 
that  the  ministers  of  such  justice  may,  in  the 
sense  most  beneficial  to  the  country,  be  pre- 
vented  in  all  their  doings  ;  that  what  has  been 
begun  in  doubts  may  be  continued  and  ended 
in  the  same ;  and  that  of  these  doubts,  the 
distribution  of  the  matter  of  reward  through* 
out  the  mass  of  learned  merit,  may,  as  beuig 
to  the  country  the  least  bitter,  be  the  only 
fruit. 

Let  him  behold  in  idea,  and,  if  so  it  please 
him,  in  black  and  white,  a  judicatory,*  in 
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which  a  business  occupies  as  many  years  as, 
in  another  sitting  by  the  side  of  it,f  the  same 
business  would  occupy  hours,  or  perhaps  mi- 
nutes, and  these  learned  persons  not  hesi* 
tating  to  attach  their  signatures  to  an  opimon 
that  *<  the  present  forms  are  now,  or  by  the 
authority  of  the  court  may  easily  be  rendered, 
fully  adequate  for  the  purposes  of  justice  and 
dispatch  of  business,  without  parliamentary 
interference"  (p.  4.) 

Let  him  behold  the  signature  of  the  author 
of  Marmion  annexed — not  to  a  receipt  for 
the  profits  of  Marmion,  but — to  the  produce 
of  the  learned  labours  of  this  oonsteUatioA 
of  learned  commissioners,  so  worthy  to  have 
chosen  the  prases  whom  they  chose — so 
worthy  to  be  chosen,  as  in  fiict  they  had  been 
chosen,  by  that  prases. 

Let  him  give  thanks,  that,  to  his  other  el^ 
fioes,  the  author  of  Marmion  does  not  add  that 
of  calling  up  the  late  Earl,  in  the  forenoon  or 
the  afternoon,  and  telling  him  what  to  do,  as 
soon  as  official  advice  has  been  received  that 
the  enemy  is  within  his  lines.  ( 

After  reading,  as  above,  the  history  of  the 
appointment  and  proceedings  of  the  commis- 
sioners, let  him,  among  the  speeches  of  the 
Edinbiu-gh  advocates,)  under  the  name  of 
the  author  of  Marmion^  read  a  rhapsody  of 
irrelevant  bufibonery,  in  which  he  wiU  not 
find  a  serious  word,  except  what  is  onployed 
in  passing  undiscriminating  condemnation  on 
every  imaginable  alleviation  of  judidal  abuse: 
including,  in  such  his  condemnation,  every- 
thing which  the  noble  and  learned  institutor 
of  this  comnussion  either  has  given  it  him,  or, 
unless  it  were  in  whispers,  could  have  given 
it  him,  in  diarge  to  promote. 

In  these  public  documents,  including  the 
above-quotedpro6(ift'oiuiryo(2e  in  prose,  which, 
a  Lord  EUenborougKs  ridicule  -  proscribing 

t  The  SmaU-debt  coUrt. 

X  Exactly  as  it  stands,  this  pazagxaph  was  writ- 
ten on  the  12th  of  July  1809:  bemg  some  days  he* 
fbre  the  sailing  of  the  Walcheren  expedition. 

if  Delivered  March  1807.  Published  by  Con- 
tttMe  and  Co.,  Edinburgh  s  and  Murray^  £o»- 
don.  ''  The  loser  .  ...  (he  is  there  made  to 
observe)  must  be  disobliged  at  the  issue  of  trmj 

cause The  winner ....  sometimes  •  •  •  • 

thinks  his  conquest  dear  bought .  . .  The  lawyers 
....  were  often  irriUited,  that  the  court  did  not 
see  with  their  eyes. . . .  Hence  the  sallies  of  sathe 
and  of  scandal . . . .  And  to  these  joint  causes 
he  was  willine  to  ascribe  much  of  the  supposed 
damouT  of  the  country  ....  and  mot  to  omt 
material  defect  in  our  present  system  .<•••** 
Thus  far  thefar-famed  poet  s  whosemodest]^  when 
confessing  himself  ^^  somewhat  abstracted  Ihom 
profinsional  pursuits,'*  (ift.  p.  48.)  could  not  save 
him  from  bdng  selected  by  Lord  Chanodlor  EU 
don  to  carry  the  above  avowed  opinions  into  piae- 
tice.  Not  any  material  defect  in  the  system !  — 
in  a  system  to  which  alone  the  English  system  ia 
indeblted,  for  not  being  perhaps  the  most  profli- 
gate system  that  ever  was  devised,  for  tormeDting 
and  pillaging  men  on  pretence  ot  justice  I 
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branch  of  libel  law  were  ft|>pfied  to  it,  would 
be  from  beginning  to  end  a  hbel — in  these 
howioever  Ubellous  as  yet  unpunished  docu- 
ments, having  read  what  Lord  Eldon  intended 
should  be  done,  and  having  predicted  (as  any 
man  may  do  without  the  gift  of  prophecy) 
what  wit  be  done,  let  him  give  thanks,  that 
no  one  ofBoHopart^s  dukes  is  as  yet  known 
to  have  been  invited  over  to  replace  the 
Ihike  of  York :  and  that  if,  by  that  noble 
and  learned  oracle  of  the  cabinet,  advice  to 
any  such  effect  has  ever  really  been  given, 
doubts,  of  the  nature  of  those  douds,  which 
n^ver  cease  to  exhale  from  the  same  ever- 
pregnant  source,  continue  for  the  present  to 
bang  over  it. 

Accordingly,  amongst  similar  articles  of  in- 
formation furiuBfaed  by  those  same  papers,  may 
be  found  this  (p.  4) :  viz.  that,  **  at  a  genend 
meeting,"(in  Edinburgh)  at  which"  the  judges 
of  the  Court  of  Session  were  invited  to  at- 
tend ....  several  of  the  judges  (18th  March 
1809)  assisted  ....  when  the  meeting  finally 
resolved,  that.  .  .  .the  present  forms  are  xov, 
or  by  authority  of  the  court  itself  may  easily  " 
(as  easily  as  they  always  might  have  been) 
**  be  rendered  fully  adequate  for  the  purposes 
of  justice  and  dispatch  of  business,  unthout 
parliamentary  interference.  And ....  that  the 
late  division  of  the  court ....  has . . .  ,for  the 
present  removed  the  necessity  of  any  nurther 
umovatum  upon  the  forms  and  constitation 
of  the  court." 

Finally,  let  him  give  thanks,  if  so  it  be  that 
no  commission  of  review  or  revision  has  as  yet 
passed  the  seals,  directed  by  his  Majesty  to 
his  trusty  and  well-beloved  James  Crawford, 
John  Brickwood,AllenChatfield,JbAn  Bow&s 
and  Alexander  Baxter,  Esquires,  nominating 
and  appointing  them  to  review  and  revise, 
and  finally  to  audit  and  pass  the  accounts 
of  them  the  said  James  Crawford,  John  Brick- 
wood,  Allen  Chtttfield,  Alexander  Baxter,  and 
John,  Bowles, 

CHAPTER  IX. 

TBANSACTIONS   AT   THB  BEMBMB&ANCEB*8. 

§  1.  The  Transactions  themselves. 

We  have  thus  for  attended  our  knight  on 
his  negotiation  —  an  epistolary  one  we  have 
seen  it  was— .with  the  Lord  Chief  Baron. 
We  have  moreover  thus  far  seen  the  fruit  of 
it :—  iiistead  of  the  justice  called  for,  we  have 
seen  him  put  off  with  a  figure  of  speech :  a 
sarcasm  some  might  call  it,  others  an  oxymo- 
ron^ made  at  any  rate  out  of  an  Italian  epigram 
in  the  shape  of  an  epitaph^  and  that  so  old  as 
to  have  grown  stale: — instead  of  the^A 
prayed  for,  a  serpent  given,  and  with  a  sting 
too  in  the  tail  of  it,  though  perhaps  not  a  very 
sharp  one. 

Let  us  now  foUowhim  to  the  packing  office. 


Whether  it  was  that  the  advice  couched  in 
the  epigram  had  not  as  yet  been  received,  or, 
having  been  received,  the  eloquence  of  it  had 
foiled  of  producing  the  effect  it  looked  for, 
so  it  was  that  our  Quixote  Sheriff  took  the 
irregulsr  course  of  doing  **  better  than  weU," 
Besides  the  blame — for  such  it  appeared  to 
him  —  of  acting,  in  the  teeth  not  only  of  a 
principle  of  the  constitution,  but  of  an  act 
of  parliament,  he  saw,  or  thought  he  saw,  a 
penalty  of  £5  for  every  transgression,  im* 
pending  over  his  head.  Raw  and  umnstruct- 
ed  as  he  was  in  the  practice  of  eovrtSf  led 
astray  by  a  propensity  to  innovation,  specula* 
tion,  and  the  folse  philosophy  of  the  times,  • 
conceit  possessed  him  that  the  tide  of  corrup- 
tion ought  rather  to  be  stemmed  than  swnra 
with,  and  that  acts  of  the  legislature  were 
designed  rather  to  be  obeyed  than  to  be  con- 
temned. Misled  by  theories,  parliament,  to 
his  fimcy,  presenteditsdf  as  superior  to  judgee. 
It  was  not  long  before  his  error  stared  hia 
in  the  &ce. 

Under  such  impressiona  it  must  have 
been  that,  on  a  certain  day  to  this  oom[Mler  un* 
known,*  our  knight  presented  himself  at  the 
busiest  of  the  two  Exchequer  packing  offices^ 
the  office  of  the  deputy  rememhrancer — ^with 
the  freeholders*  book  in  his  pocket :  <*  havrng 
previously  provided  himself  with  a  list  of 
persons  who  had  served  ....  within  two 
terms:'*  vi2,  in  the  hope  of  preventing,  if 


•  Ona  certain  day  to  this  compiler  unknown,} 
Unfortunately,  as  to  this  point  the  original  me- 
moirs have  lett  us— in  the  dusk  at  least,  if  not 
in  the  dark.  That  the  visit  of  the  sheriff  to  the 
remembnmcer's  office  was  antecedent  to  the  date 
of  lus  above-mentioned  letter  to  the  Lord  Chief 
Baron,  seems  probable :  for,  though  we  are  not 
expressly  informed  of  its  being  so,  yet  as  the 
mention  made  of  it  is  antecedent  to  that  made  of 
the  letter,  such,  in  default  of  more  positive  in* 
formation,  it  seems  natural  to  conclude  was  the 
order  of  the  facts.  A  circumstance,  indeed,  by 
which  the  foree  of  the  inference  may  perhapa  be 
thought  to  be  somewhat  lessened,  is— that  ainioit 
innnediately  after  comes  an  incident  stated  as 
subsequent  to  the  month  of  July,  whereas  it  waa 
the  month  of  April  that  closed,  as  well  as  opened, 
that  e^tolary  correspondence.  But  the  former 
hypothesis  may  perhaps  be  found  to  receive  con- 
firmation from  another  circumstance:  vix,  the 
symptoms  of  pUancy  which,  it  will  immediatelT 
be  seen,  were  produced  by,  and  at  the  tfane  or, 
that  visit  -^  I  mean  the  phancy  of  that  nManent, 
when  compared  with  the  restored  rigidity  of  later 
times. 

Befbre  the  result  of  the  epistolary  applicatkn 
made  to  the  superior  was  known,  the  nersonal 
application  would  hardly  have  been  made  to  the 
subordinate.  Now,  in  this  interval,  there  waa 
ample  time  for  the  communication  that  would 
naturally  be  made  of  the  matter  from  the  superier 
to  the  subordinate:  and,  if  any  such  oonununioa- 
tion  had  been  made,  the  compliance,  the  mnwiWngm 
ness  of  which  seems  pretty  conclusively  evidmein 
by  the  subsequent  rigidity,  would  hardly  haw 
taken  place. 
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pneticable,  their  terving  agun,  till  the  time 
■hould  eome  at  which  their  aervice  would 
not  he  an  infringement  of  the  prohibition,  cer- 
tainly pronoun^  by  justice,  and  auppoaed  to 
be  pronounced  by  law. 

Coned  ve  who  can,  the  surpriae  of  Jfr.  De- 
puiif  Remembrancer,  when,  tiie  figure  of  the 
sheriff  appearing  before  him — and,  with  the 
list  of  over-served  guinea-men  in  one  hand, 
and  the  act  of  parliament,  instead  of  a  pistol, 
in  the  other,  advancing  upon  him  — ..  he  heard 
himself  called  upon,  contrary  to  all  precedent, 
to  pay  obedience  to  the  law.  This  was  rank 
innovation,  this  was  plain  jacobinism.  Bfiaan- 
tim^  what  waa  to  be  done  ?  The  sheriff  with 
his  instrument  of  terror  waa  present:  the 
reverend  judge,  with  his  instrument  of  sup- 
port, his  Italian  tombstone,  was  not  present. 
—  Our  FeUx  tremhhd.  —  The  existence  of 
the  law  was  recognised,  its  application  ad- 
mitted, its  authority  submitted  to:  submitted 
tofor  tiie  moment,  though  ev€nlft«»  not  alto- 
gether without  wry  fiices.  During  the  am^ 
tinuance  of  the  ague  fit,  the  instrument  of 
terror  being  all  the  while  in  view,  **  two  juried 
were  strud: :  and  "  in,  ttrikbug  them,  the 
official  striker"  was,  «'  to  m  certain  extent*.^ 
though  onl  V  to  a  certain  extent — influenced 
by  this  prmdple.  Of  the  podcets  whidi, 
ecast  after  canoe,  and  *'  term  after  term,**  had 
been  used  to  come  and  load  tbemsdves  with 
guineas,  some,  though  some  only,  were  for 
the  moment  kept  at  home,  kept  at  home  for 
•while  to  empty  themsdves,  and  make  room 
for  others :  others  made,  of  course,  as  nearly 
as  they  could  be  found,  of  tiie  same  materiels, 
and  of  the  same  cut.* 

Obseiiuiousness  having  thus  been  produced 
— but  in  a  quarter,  and  in  a  direction,  rery 
different  from  that  in  which  by  lam  (I  mean 
by  the  judicial  makers  of  law)  it  had  beev 
intended,  and  been  accustomed  to  be  pro- 
duced _  a  natural  object  of  curionty  wUl  be 
to  know  what  length  of  time  so  extraordinary 
a  phenomenon  contjnued  to  have  place. 

The  obaeiiuioasness — the  oomplianee  con- 
tinued just  so  long  as  the  force  by  wludi  it 
had  been  produced,  viz.  the  instrument  of 
terror  above  mentioned,  continued  to  be 
applied.  The  actiiig  force  being  removed,  r«- 
aetion  regained  the  aseendent.  The  pliancy 
lasted  but  for  two  Urikinge :  the  principle  of 
elaetieitjf  displayed  itself,  riguhtjf  succeeded, 
and  regpJaritif  (I  mean  what  in  Westminster- 

•  <^Iattended,'>  asysthe  sheriff,  *«  at  the  office 
of  the  deputy  remembrancer  of  me  Exchequer 
with  the  ftedidders*  book,  and  had  previously 
provided  myielf  with  a  list  of  persoDs  who  had 
served  in  causes  at  NUi  Prius  within  two  terms. 
The  deputy  remembrancer  reccgnited  and  adn^* 
ted  the  force  of  the  above  redted  dause,  (4  Oea 
IL  c.  7,  §  S»)  and  in  striking  two  juries  at  that 
time  was,  to  a  certain  extent,  influenced  by  Its 
prindple.*'    Phillips,  p.  158. 


hall  is  meant  by  reyniaribf,  viz.  ttgohr  dis- 
obedience to  law)  was  re8tored.t 

The  cause  of  this  return  to  regularity  and 
social  order  lies  at  no  great  depth,  Thomb, 
between  the  titular  remembraniser  iti  the  Ex- 
chequer and  his  deputy,  there  exisU,  nnlesa 
by  accident,  no  more  connexion  than  between 
the  emoluments  of  his  prindpal  and  the  duty 
on  pretence  of  which  the  emoluments  are  re- 
odved,  between  the  pre-eminently  learned 
chief  of  that  judicatory  and  his  subordinate  the 
aforesaid  deputy,  the  interooorse  is  necessa- 
rily dose  and  intimate. 

f  2.  Inetntction  gained — D^fimtiom  and 


Of  two  things  one.  Either  in  this  ofllee 
an  act  of  parliament  ie  fdt  in  the  diaracter 
of  a  binding  force,  acting  as  a  bridle  upon 
private  inclinations,  or  it  is  aol;  if  it  6e,  the 
consequence  is— its  force  having,  in  the  pre- 
eent  instance,  proved  ultimate^  inefficient — 
some  external  force  must  have  been  employed 
in  overpowering  it ;  and  if  so,  we  see,  with- 
out much  danger  of  error,  vriiat  that  foree 
mis.-  but  if  ftof—if  in  that  ofllee  an  act  of 
parliament  b  really  not  felt  in  the  dbaraeter 
of  a  binding  force,  wbai  in  that  office  is  the 
state  of  justice? 

In  that  q^.^  thence  (might  hare  been 
added)  in  the  cowrt  under  which  it  acts— 
thence  i^ain — in  the  other  courts  m  the  mem 
of  which  it  acts:  —  but  of  this  elsewhere. 

Upon  the  whole,  bench  and  «fffiee  tegetiier 
^^  doctrine  nod  praetiee  together — doctrine 
leading  practioe,  praetioe  expounding  doctrine 
f— we  may  obtdn,  if  not  exactly  that  sort  of 
inetrueiion  and  $atiefaetion  which  an  unlearned 
eye,  unversed  in  the  practice  of  courts,  might 
he  apt  to  look  for — at  any  rate,  a  d^nition: 
a  definition  whidi,  having  for  its  subject  a 
word  of  no  eeantjf  extent,  and  (rdation  bemg 
had  to  its  extent,  and  tiie  application  given 
of  it)  of  no  meam  importance,  preseata  soma 
daim  to  notice. 

Well,  conddered  as  a  ^koIi^  qf  cefitm— 
in  any  such  phrase,  for  example,  as  acting 
weff  ..is  a  relative  term,  involving  in  ite  im« 
port  an  implied  reference  to  the  mtnatiom  of 
the  per  eon  whose  a^eiMw  is  considered. 

On  the  part  of  a  diief  judge,  notiee  haviag 
been  recdved  by  him  of  an  act  of  parliament 
prohilnting  a  certain  practice,  and  the  appli- 

^  '*  I  have  since  learned,  however,**  continuea 
Sir  Richard  from  the  passage  last  quoted,  '*that 
no  regard  Is  paid  to  the  provisions  of  this  dense, 
and  that  the  juries  are  jtUX,**  (on  the  SOth  of  Sep. 
tember  1808,  the  day  on  which  his  pnbltcatioQ 
bean  date,)  **  struck  nearly  as  heretofore.  On 
ezamining  the  list  of  persons  returned  to  serye 
on  spedal  juries  in  the  Exchequer  in  the  month 
of  July.  I  have  observed,**  cootinnfls  he,  «*  the 
name  of  one  pemn  serve  in  nine  cansfs  ef  tsvn 
or  three  in  daht  causes,  and  of  aevmlia  seven 
or  dx  causes/*  p.  i69» 
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cfttion  of  the  act  to  thst  prwtioe  iMTing  been 
delibemtely  admitted,  aetmsi  w«U  eomitti  in 
'  niJM^  the  praedoe  in  bhck  and  white,  and 
r  a  iBonwutaiy  interruption,  prodnoed  in 
tiibotdittate  Btation  hy  present  ur- 
emuimg  it,  or  at  leaat  delibtnithf 
m^fermg  it,  to  be  rcanmed  and  eontinvod  as 


On  the  part  of  a  deputy  renaaftreiiMr,  -— 
8D  oAear  oeeapying  an  offlee  tabordinste  to 
that  of  the  ehief  judge  ^oeftii^  iraff  coniiBti 
in  acting,  under  the  direetion  of  the  judge,  in 
themajntenanceand  aupport  of  saehtoppoaed 
prohibited  and  illegal  praetloe,  and,  after  no- 
tice and  reeognition  of  the  ille^ty,  and  a 
nMMnentary  stop  put  to  the  practice,  resuming 
it,  and  with  it  the  habit  of  considering  the 


authonty  of  a  judge  as  superior  to  that  of  the 
legislature. 

As  to  h9tUr  than  weU^  in  the  unsnimous 
opinion  of  all  the  oonunentators,  the  use  of 
the  phrase  u  a  flower  of  rhetoric — a  figure 
of  speech — some  might  call  it  oaymoron  — 
others  tpofigf ;  the  opinion  intended  to  be  in- 
culcated bdng  the  reverse,  or  nearly  so,  of 
the  meaning  whidi  on  the  face  of  the  literal 
sense  stands  expressed.  iV  is  the  meaning 
really  intended  to  be  inculcated ;  so  that,  upon 
the  whde,  the  doctrine,  meant  in  and  by  the 
epistle  in  question  to  be  inculcated,  may  be 
oamprised  in  two  short  and  well- matched 
aphorisms  or  maxims: — he  acts  weO,  who 
fMrtsf  thelaw:  he  acts  tZ7,  who  either  oAcys 
it  himself,  or  cmO$  upon  others  to  obey  it. 
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CHAPTER  I. 

OOMXOirs'  DKBATK,  24^^  afeil  1809. 
PACKINO  AND  CUTTING. 

S  1.  Akun  iouekedmHrn^Paeki/ufmui 
CuUmg. 

Tax  24th  of  April  1809  forms  a  new  era  in 
the  history  of  this  art 

Of  the  stater  of  this  brandi  of  bushicau,  a 
comer  is  now  unrolled  before  St.  Stephen:— 
the  eyes  of  the  saint,  as  in  these  cases  must 
sometimes  happen,  especially  if  the  cty  be 
loud  and  troublesome,  half  open  thcmsdves 
to  the  abuse :  but  then  immediately,  is  usual, 
dose  upon  it. 

Up  stands  lir.  Whitbread,  and  more  or  less 
Bght  is  thrown  upon  parts,  or  supposed  parts, 
of  judicial  practice :  — 

1.  Package  of  jttfor$,  viz,  in  the  offices 
whidi  we  bate  seen  established  for  that  pur- 
•  pose. 

8.  Bribery  of  do.  doubled:  double  guineas 
substituted  to  single  ones. 

8.  Unobsequious  jurors  dropped;  or,  in  the 
fitthionable  and  fiuniliar  phrase,  cut. 

4.  Where,  under  the  name  of  the  Crown, 
the  firm  of  Judge  and  Co.  is  party,  doMe 
fiee  to  Judge  and  Co.^at  whose  expense 
need  not  be  said. 

Package  —  a  complex  process,  in  whidi, 
properly  speaking,  the  operation  of  catting  is 
induded — this,  being  the  very  thing  in  ques- 
tion, will,  together  with  eaUiag,  afford  two 
eactieme  to  this  present  ekapter:  daakltfeemg 
^^.an  operation  in  eoate  respects  inchtded  un- 
der padmge,  in  othere  diiinct  from  it,  but 


in  dll  respedts  Connected  with  it,  daims  a 
diaptef  to  itsdC 

S2.  PadHng. 

On  this  occasion,  amidst  the  imcertainties 
to  wfaidi  newspaper-reporting  is  liable,  one 
thing  seems  pretty  dear,  viz,  that,  in  respect 
oidmth  and  exteni,  the  nature  of  the  mis- 
chief was  misconceived :  — misconceived  and 
under-rated  by  the  honourable  gentleman, 
by  whose  public  spirit  the  matter  was  thus 
brought  forward :— "  That  the  master  of  the 
crown -office  should  have  in  his  discretion 
the  nomination  of  juries," — this  is  what  to 
him  appeared  —  as  weU  it  might  appear  — 
"  a  great  hardship.**  Of  the  state  of  things 
thus  spolcen  of,  the  description  thus  given  is 
thus  fiir  correct.  But  when  the  mode  in  which 
the  effect  is  brought  about  comes  to  be  spoken 
of,  there  it  is  that  the  descriotion  ftils :  •<  Of 
the  persons  tamnumed  on  the  pannel,  sudi 
names  paeeed  over  as  he  thinks  fit,  without 
calling  them  on  their  Jinee,  upon  the  mere 
plea  that  they  could  not  attend,  and  retaining 

such  names  as  he  thought  fit "*     To 

apply  a  detailed  correction  to  the  several  mia- 


*  Words  of  the  report  of  that  mit  of  Mr. 
Wliitbread*s  speedi,  as  given  in  the  Times  news- 
paper of  the  24di  of  Apnl  1809  :—*«  He  thought 
It.  fbr  instance,  a  great  hardship,  that  the  master 
or  the  crown-omce  should  have  in  his  discretion 
the  nomination  of  juries,  by  passing  over  the 
names  of  such  jpezaons  snmmoiied  on  the  paond 
as  he  thought  fit,  without  calling  them  on  thdr 
fines,  upon  the  mete  plea  that  they  cookl  not 
attend,  and  ittaining  such  names  as  be  thought 
fit." 
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takes  oonUined  in  this  part  of  tiie  statement, 
would,  after  what  has  been  said  in  the  two 
fonner  parts  of  this  work,  be  a  useless  ope- 
ration :  the  ^neral  result  is  dear  enough ; 
viz.  that  it  18  by  a  fraudulent  contrivance, 
and  that  such  a  one  as  requires  to  be  renewed 
on  each  individual  occasion^- by  irregular 
practice  in  fraud  of  the  law,  and  not  by  the 
law  itself,  as  constituted  by  the  avowed  and 
regular  practice  of  judges — that  the  '*  no- 
mination  "  and  nullification  of  these  supposed 
and  pretended  die^  upon  the  despotism  of 
judges  is  effected. 

Of  these  errors  the  origin  appears  suffi- 
ciently obvious.  Though  in  several  points 
not  conformable  to  the  view  given  of  the  case 
by  Sir  Richard  Phillips,  there  remains  con- 
formity enough  to  render  it  probable,  that  it 
is  from  Ats  representation  of  the  matter,  as 
given  in  his  book,  that  that  of  the  honourable 
gentleman  was  taken.  1  mean  the  "  pasting 
ever** — and  **  vpon  the  mere  plea  thai  they 
could  not  attend  " —  and  so  forth.  By  this  the 
conception  conveyed  (we  see)  is — that,  taken 
in  its  totality,  the  gross  Hst  comes  into  the 
master's  hands  from  some  other  quarter :  and 
that  all  that  it  is  in  Ais  power  to  do  is — to 
cause  to  be  discarded  out  of  it  this  or  that 
individual ;  and  that  even  thai  cannot  be  done 
in  any  case,  without  a  fresh  as  weU  as  false 
pretence :  whereas,  as  we  have  seen  over  and 
over  again,  the  truth  is — that,  of  the  per- 
sons whose  names  are  put  upon  this  gross  list, 
every  individual,  without  exception,  is  con^ 
stantbf  and  regularbf  chosen  by  him,  and  that 
if,  for  ridding  it  of  this  or  that  obnoxious 
individual,  any  such  pretence  should  happen 
to  be  necessary,  it  is  not  by  Asm,  by  that  offi* 
cer,  who  in  regular  course  nominates  whom  he 
pleases,  that  any  such  fidsehood  need  be,  or 
indeed  could  consistently  be,  averred. 

As  to  Sir  Richard  Phillips,  happily  for  the 

gublic  he  neither  was,  nor  ever  had  been,  a 
twyer :  on  the  particular  occasion  in  ques- 
tion,  he  plunged  not — time  would  not  have 
suffered  him  to  have  plunged — into  any  such 
foetid  mass  of  dead  letter,  as  the  labyrinth 
composed  of  the  boohs  of  practice.  He  did — 
what  in  his  place  every  non-lawyer  would 
have  felt  the  necessity  of  doing — he  betook 
himself  to  the  litfing  oracles  of  the  law,  such 
as  were  within  his  reach;  and  what  their  re- 

rises  were  has  been  seen  in  another  place : 
point  here  in  question  is  of  the  number  of 
those  which  may  there  be  seen  involved  by 
them  in  some  of  their  gilded  clouds. 

To  what  purpose  these  two  paragraphs? 
to  serve  as  a  critique  upon  a  newspaper? — 
No :  but  to  show  tiiat  the  real  complexion  of 
the  ulcer  is  far  more  angry  than  that  which  it 
then  presented  to  the  eye  of  the  honourable 
gentleman;  that  the  real  depth  of  it  had  not 
tiien  been  sounded  by  him :  and  that  it  con* 
tittues  to  call,  and  with  increased  energy,  for 


the  renewed  and  more  serious  exertions  of  hn 
healing f  but  in  the  first  place  of  his  probing^ 
hand. 

Had  it  not  been  for  trreguhtritias,  as  we 
have  seen — some  but  supposed^  others,  as  we 
shall  see,  real —  the  subject,  as  far  as  upon 
the  fiice  of  this  report  it  appears,  would  never 
have  received  a  visit  from  those  experienced 
eyes,  which  reflect  so  much  useful  li^t  on 
every  subject  on  whidi  they  fix.  For  this, 
wherever  law  is  concerned,  is  the  general 
error:  ascribing  whatever  is  amiss — not  to 
regular  practice,  buttoirrtf^/orirtes:  not  to 
the  system,  but  to  A  or  B,  to  whom  on  this 
or  that  occasion  it  happens  to  be  acting  un- 
der it.  This  is  the  grand  error  of  errors — 
supposing  regular  practice  to  have  had  not 
only  justice^  but  justice  alone,  for  its  object ; 
whereas  it  never  has  had  justice  for  any  part 
of  its  object,  nor,  in  the  nature  of  men  and 
things,  drcun^tanced  as  judges  have  been, 
ever  could  have  had. 

§3.  CuUing, 

On  the  subject  of  cutting  and  being  cut,  up 
rises  Mr,  Marryat,  and  speaks  of  one  person, 
viz,  himself  to  whom,  after  verdicts  given 
against  the  crown,  no  such  accident  had  hap- 
pened :  and  there  the  emdence,  or  at  least  the 
report,  as  above  given  of  it,  stops.*  But, 
stopping  there,  it  proves  nothing.  It  has  al- 
ready been  stated  (Part  I.  Chap.  IV.  §4,)  that 
verdicts  afUr  verdicts  may  be  given  against 
the  crown,  and  to  every  officer  &at  ever  calls 
himself  the  crown,  the  event  of  the  cause  be, 
personally  speaking,  a  matter  of  indifference. 
On  a  question  of  revenue,  where  is  the  dian- 
oellor  of  the  exchequer — where  is  the  solicitor 
of  the  treasury,  customs,  excise,  stamps,  as- 
sessed taxes,  or  any  other  board,  who,  any 
more  than  the  honourable  gentleman  himself^ 
would  wish  for  a  verdict  against  evidence  ? 

Up  already  had  arisen  Mr,  Attomeg-geme- 
ral:  and  here,  in  the  person  of  this  great  law- 
officer,  may  be  seen  the  prudence  of  the  ser» 
pent  hiding  itself  under  the  simplicity  of  the 
dove: — *'  With  respect  to  the  partial  summon- 
ing of  jurors,  as  he  himself  did  not  summon 
them,  he  would  not"  (says  the  report)  '*  un- 
dertake to  say  anything  of  die  fact  from  his 
own  knowledge."  As  to  sunrnuming,  that  must 
have  been  the  mistake  of  the  reporter:  sina- 
moning  could  never  have  been  the  word  of 
the  great  law^fficer.  As  to  great  law-officers. 


*  Mr.  WhUhread,  as  per  Timu,]  ^'Another 
practioe  he  understood  to  prevail  was — that  tpe» 
cioi  jurymen,  who  had  been  summoned  over  and 
over  again,  if  ever  they  found  a  verdict  against 
the  crown,  it  somehow  orotheii  happened,  they 
were  never  summoned  afterwards. 

Mr.  Marryai,  aTper  Do.]  *'  He  was  freouently 
in  the  habit  of  bang  summoned  as  a  spedai  juror. 
He  had  frequentlyfound  verdicts  as  wdl  against 
the  crown  as  for  the  crown,  and  he  never  espe« 
rienoed  any  difference  on  that  aocount." 
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what  majf  happen  to  their  aeienee  is — as  to 
mere  matters  of  foci,  to  put  on  the  mask  of 
igmormee:  what  never  happens  to  it,  is — to 
misapply  law  words.  NomuuOinpiB  Reword, 
as  well  as  ^epractiee,  here :  and  to  the  great 
law-officer  in  question,  most  assuredly  it  ne- 
rer  had  happened  to  nominate,  any  more  than 
mmmon,  a  single  juror  in  the  whole  course  of 
his  life.  But,  of  the  seocn  offices  belonging 
to  the  three  courts,  there  is  not  one  but  what 
has  its  officer  (already  designated  so  often  by 
the  name  of  the  master  packer,)  by  whom  this 
nomination,  as  so  often  mentioned,  is  regu- 
larly and  avowedly  performed:  nor  is  there 
more  than  one,  if  bo  much  as  one  there  be, 
that  has  not  its  book  or  booke  of  practice,  in 
which  this  nomination  is  regularly  mentioned 
as  being  so  performed. 

If  the  practice  of  the  courts  in  which  they 
practise,  and  the  books  in  which  that  practice 
is  delineated,  be  to  such  a  degree  a  secret  to 
ffreat  law-officers,  can  it  be  wondered  that  they 
ahould  be  equally  so  to  lay-gents,  such  as 
sAm^'and  members  of  parliament  t 

So  much  for  ignorance :  the  quality  of  the 
person  considered,  I  should  haye  said  nes- 
cience: nescience,  the  cause  or  accompani- 
ment of  so  amiable  a  quality  as  simplicity. 
We  come  now  to  confidence,  the  result  and 
fhat  of  it, 

**  But  he  was  confident"  (continues  the  re- 
porter,) «•  that  any  officer  of  the  court,  who 
would  venture  on  such  a  practice,  would  eer- 
tainfy  lose  his  place.**  Thus  &r  the  great  law- 
officer. 

For  my  part,  the  confidence  of  which  my 
ignorance  has  been  productive,  is  as  strong 
as  his  can  possibly  have  been :  it  is,  however, 
of  a  nature  exactly  opposite.  In  each  of  the 
setfen  offices  there  is  but  one  officer,  by  whom 
(unless  it  be,  as  we  have  seen,  by  his  deputy, 
(iSeePart  L  Ch.VIII.  p.  101,)  jurors  are  nomi- 
nated ; — (I  should  have  said,  or  are  supposed 
to  be  nominated;)  and  he  (as  we  have  ieen) 
is  Uie  officer,  who,  by  whatever  other  titles 
dedgnated  to  other  purposes,  is  to  this  pur- 
pose commonly  styled  the  master.  But,  were 
there  a  hundred  of  them,  there  is  not  one, 
who,  for  any  such  practice  as  the  practice 
here,  though  improperly,  designated  under 
the  name  of  "  a  partial  summoningi" — say 
partial  nomination — of  jurors,  could  by  any 
possibiUty  be  made  to  **  lose  his  place.**  The 
nature  of  the  case  does  not  admit  of  it  *.  the 
Tery  nature  of  the  case — unless  any  such  odd 
accident  should  happen  to  the  officer  as  that 
of  having  an  Italian  epigram,  ready  cocked, 
which  he  wants  to  bring  down  a  reformer 
with — ^the  very  nature  of  the  case,  as  we  have 
seen,  excludes  all  evidence.  Stiles,  Esquire, 
for  example,  is  among  those  nominated  by  the 
master  in  Easter  term :  said  Esquire  is  not 
among  those  nominated  by  said  master  inTW- 
nity  term.    Make  what  addition  you  please 


to  the  number  of  terms,  during  which  poor 
Mr.  Stiles  sees  himself  not  nominated,  — 
what  is  there  in  aU  this  to  make  the  master, 
or  anybody  else,  **  lose  his  placet**  Not  that, 
if  the  place  could  be  lost,  it  would  be  any 
audi  great  person  as  a  master  —  it  would  be 
(as  we  have  seen)  some  scape-goat  or  other 
in  the  shape  of  a  clerk,  that  would  be  sacri- 
ficed upon  the  altar  of  qffidal  prudence* 

No :  —  this  is  the  grand  use  and  exquisite 
contrivance  of  corruption  in  this  shape :  viz, 
that,  be  it  ever  so  corrupt,  it  is  impossible  to 
punish  it— aye,  or  so  much  as  to  point  suspi- 
cion to  it.  Pleasant  conceit  indeed  I  A  master 
lose  his  place  I  In  any  court  of  common  law, 
from  the  days  of  Lord  Coke — aye,  or  of  « the 
English  Justinian,**  Edward  the  Firsts  did 
the  great  law-officer  ever  hear  of  so  much  as 
a  single  case,  in  which,  for  mal-practice,  in 
this  or  any  other  shape,  any  such  personage 
as  a  master  ever  <*  lost  his  place  t" —  did  he 
ever  hear  of  so  much  as  the  rumour  of  any 
such  case,  to  form  a  ground,  or  so  much  as  a 
colour,  for  such  confidence? 

No:  this  is  not  the  way  that  ahna  mater 
lex  deals  with  her  own  children.  Ah/  fie  upon 
it,  darling  f  Dear  child,  you  must  not  do  so  am 
more  /  Do  what  misdiief  they  vrill,  this  u 
the  very  worst  they  ever  hear  from  her,  if  on 
any  such  occasion,  even  in  an  age,  or  any 
number  of  ages,  it  ever  happens  to  them  to 
hear  anjrthing.  Let  him  look  to  the  statute 
of  Hen.  VL,  10  Hen.  VL  c.  4,  and  see  32 
Hen.VIIL  c.  SO,  2  and  8  Ed.  VL  c.  32.  and 
IS  EL  c.  14.  Biasters,  and  their  brother  of- 
ficers, with  the  assistance  of  feigned  plain- 
tifis  of  their  own  feigning,  outlawing  men  by 
wholesale  —  taking  all  this  trouble,  and  to 
no  other  purpose  than  that  of  seizing  their 
estates,  and  distributing  the  produce  in  tiie 
shape  of  rewards  for  merit :  for  learned  merit» 
displayed  in  these  tame  offices  by  these  same 
acts.  Parliament  takes  up  the  matter,  and 
what  does  it  ?  It  passes  an  act,  saying  to  all 
these  learned  persons  —  **  Go  and  do  so  no 


A  master  lose  his  place  indeed  I  What  I  a 
place  that  he  had  purchased — purdmsed  out- 
right —  of  a  chief  judge  I  What,  if  such  a 
thing  were  to  happen,  would  be  the  worth 
of  any  of  these  masters*  places,  not  to  speak 
of  judges*  t  Lord  Arden,  the  Earl  of  Buck^ 
inghamshire,  the  Earl  of  Hardwicke,  Lord 
Kenyan,  Sir  WHUam  Scott,  Mr.  Perceval^ 
Lord  Erskine,  Lord  RedesdaU,  the  pair  of 
Honourable  Knoxes,  the  pair  of  Lord  Sey^ 
mours.  Lord  Manners,  Lord  Eldon,  and  above 
all  Lords,  Lord  EUenborough  —  could  it  ra- 
tionally be  supposed,  that  uiese  or  any  other 
illustrious  persons  concerned,  whether  in  the 
character  either  of  incumbents  or  of  patrons^ 
past,  present,  or  future  contingent,  in  the 
security  of  official  situatioDS,  would  sufiTer, 
especially  if  non-feasance  were  to  be  taken 
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M  a  oiiiie  of  forfeiture,  any  tucii  injuitioe  to 
take  place?  Where  then  would  be  their  Lord- 
■hipfl'  pliahted  fiuth  ~  the  virtually  and  vir- 
iuottily  plii^ted  fidth:  plighted  by  learned 
Lordihipe  to  fiur  purdiaieri  ? 


CHAPTER  U. 

DOUBLK-TBE  ABUSB,  PLAIN  AND  BMBEOmERBD. 

I  I.  Grmmd  and  Embroidery  explained. 

Thb  distinction  requires  explanation;  and 
explanation  shall  be  given  to  it. 

DoaUe-lee  abuse  plain — (or,  as  but  for 
the  apparent  contradiction,  it  might  have  been 
called,  timple) — mere  waste  of  public  money 
—..  nothing  worse. 

Eadtroiderjf  to  the  abuse,  eom^^ton  of  ju- 
rors, and  eonUmpt  of  parHatnent  •*— in  a  par- 
ticular esse,  the  wasted  mone^r,  the  sseoiuf  of 
two  guineas,  receiving  so  particular  an  appli* 
cstion  as  to  operate,  in  the  charscter  of  a 
portion  of  the  suiMer  of  eom^ttian,  upon  a 
certain  dass  of  jurors :  and  this  in  defiance 
of  an  act  of  paruament,  viz.  of  a  dause  (24 
Geo.  IL  c  18,  §  2)  made  for  the  express  pur- 
pose of  fixing  upon  oac  guinea — and  that  not 
as  the  regular  foe,  but  ss  the  very  greatest 
foe,  that,  by  jurors  of  that  description,  shall, 
in  any  esse,  be  received.* 

Fromihe  seversl  crown  solicitors,  attadied 
to  the  several  boards,  double-fees  to  the  law 
oflkers :  vig.  to  the  officers  in  the  several 
offices  belonging  to  the  seversl  courts  of  jus- 
tice which  they  have  to  deal  with :  —« judges, 
in  their  owa  persons,  included  or  not  induded ; 
in  the  perMos  of  their  officers,  whose  fees 
they  po^et,  or  derive  a  profit  from  in  other 

•  Simple  Utiipaiiom  abMte.^Mx.  Whitbread. 
ss  per  Tune!.]  *^  Another  practice  he  undentood 
to  oe  unifonn  with  coarts  i  nsmdy,  that  the  crown 
always  psid  to  the  officers  doable  fees.** 

Corrmgt  and  eoniimplaoiu  abate, — Do.  ss  per 
dsk]  **  Further,  he  wa  mfomed  that  where  a 
ipedd  jury  found  a  verdict  for  the  crown,  it  was 
visas]  to  pay  each  man  two  guiness ;  where  the 
veidict  was  against  the  crown,  they  reodved  but 
enegninea  per  man.** 

Tba  contempt  eoadsts  in  a  violation  ofa  dause 
IfaaitlBy  the  foe  to  a  guinea  in  all  CMes  f  of  which 
danss  somsiiowor  other,  hi  the  speech,  no  men- 


WwSrS  the  act  (34  Geo.  IL  c  1&  8  2.) 
**  Whereas  complaints  are  frequently  made  of 
the  great  and  extravagant  feei  pud  to  jurymen** 
(■peod  juTymcn)  **....  no  perm  who  aba]] .... 
serve  upon  any  jury...  .maXi  be  allowed  to  take 
for  wrvmg  on  any  such  jury  more  dum  the  sum 
ef  moMj  which  the  jadge  wlio  tries  the  imue  or 
issues  dwU  Hdnkjuti  ana  reaaonahUy  not  exeesd- 
big  the  sum  of  one  pound  one  shilling  ..••** 
Tnus  mith  die  law. 

N.B.  In  pracciee die  judge  never  «•  <AliiJb** 
anything  about  the  matter.  The  utmost  sum 
thus  allowed  to  be  given  in  sny  case  being  as  of 
couise  given  m  evsiy  case,  he  Is  never  csBed 
upon  to  think  about  it. 


shapes,  included  beyond  doubt  And  here  we 
see  the  pkun  and  timpU  abuse. 

From  the  same  hands,  to  each  spedal  jury* 
man,  wliere  the  verdict  in  which  he  has  con- 
curred has  been  in  fovour  of  the  croim,  an 
extra  guinea:  where  it  has  been  in  fovour  of 
the  party,  no  more  than  the  one  guinea:  the 
extra  guinea  being  given  in  the  teeth  of  the 
act,  which /or&iib  the  giving  more  than  one: 
and  here  we  see,  eomWned  in  one  rich  mass 
of  embroidtfy,  the  eorraption  applied  to  >- 
rors,  and  the  contempt  put  upon  porlissieii/. 


§  2.  DoabU-fee  Abuu,  plain  :^mere  Waate. 

But  for  the  embroidery  of  which  it  forms 
the  ground,  and  for  the  explanation  of  which 
the  mention  of  it  is  necessary,  the  plain  abuse 
—  the  mere  waste  of  public  money —  would 
scarce  be  deemed  worth  a  word  or  a  thought 
oayipAere ;  nor  indeed  would  it  be  in  its  plaoe 
here. 

As  to  our  great  law-officer,  whom  we  shdl 
presently  behold  breaking  out  into  a  burst  of 
**  virtuous  indignation,  rising  even  to  ahkmr* 
ranee"  he  had  none  to  spare  for  a  practice  so 
excusable,  or  rather  so  meritorious,  as  that  of 
applying  dambU-fiee  in  the  shape  of  rewards  of 
merit,  to  merit  peraonifiedin  thepeisonsof  Uw 
officers.  To  these  law-officers— officers,  the 
profits  of  whose  offices  find  their  way  in  so 
ample  a  proportion  into  the  pockets  of  noble 
and  learned  tenants  for  life,  whose  remaindar* 
man  are  great  law-offioersu  To  this  diarge 
we  have  nothing  but  his  nlence;  nor  need 
anything  more  be  desired  considering  the  ad* 
misdop  it  involves. 

Thus  much,  then,  is  established :  vts.  that 
it  is  become  regular  practice  for  the  Lords  of 
the  Treasury,  in  every  cause  instituted  by  a 
crown  solictor  under  their  direction,  to  give 
out  of  the  taxes  to  every  law-officer  twice  as 
much  as  according  to  a  rate  settled  by  those 
whoee  mterest  it  was  to  raise  it  as  }affk  as 
possible — twice  as  much  as,  even  to  an  esti- 
mate thus  exsggerated,  his  services  are  worth : 
induding,  in  every  instance  of  an  office  exe- 
cuted by  deputy,  the  fee  of  the  prindpd,  by 
whom  the  reward  is  pocketed,  without  the 
expense  of  service. 

A  list  of  the  law-offices  and  law«officers 
thus  remunerated  would,  in  one  way  or  other, 
be  instructive. 

The  admission  might  have  been  as  express 
as  words  could  make  it^  for  sny  thing  that 
any  body  could  have  had  to  foar  fi'om  it. 

When  a  tor  has  been  called  a  tox,  JbAn 
Bull  has  now  and  then  been  heard  to  grumble. 
Call  the  tax  nfee,  he  is  satisfied:  so  as  tho 
contribution  lie  but  imposed  by  the  men  by 
whom  it  is  pointed,  pocketed  by  the  men  by 
whom  it  is  imposed,  Blaekatone*»  motto  is 
JohnBull's^**everifthisigi$aaitBkauldbe. " 
But,  if  the  imposers  are  judges,  and  the  per- 
sons  on  whom  it  is  imposed  nn  those  childrea 
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of  Affliction  called  wttort  ^  patients  with 
•emptinew  in  their  podsetfl,  and  perpetual 
Milrtera  on  their  mind — then  it  is  that  he  is 
notbaraly  amtented,  he  is  de&ghud:  he  cries 
**Uii0aiion  iM  cheeked:"  some  men  not  being 
able,  others  not  willing,  to  see,  that  in  this 
way,  wherever  there  exists  a  man,  rich  as  well 
aa  wicked  enough  to  purchase  the  power  of 
oppression  thus  offered  him  for  sale,  it  is  only 
the  honest  and  injured  litigant,  or  he  who, 
if  the  ability  were  left  him,  would  be  litigant, 
ihat  is  thus  checked^  and  that  the  dishonest 
litigant  is  instigated,  supported,  armed,  by 
dus  moat  mischievous  of  all  taxes ;  every  fee 
exacted  from  the  other  side  being  an  instru- 
\  of  oppression  put  into  his  hands. 


M 


S  3.  Embroidery  —  Corruption  of  Juror $^ 
Contempt  ofParliamenL 

We  now  come  to  the  abuse  in  which  the 
indignation  of  the  great  law-ofBcer  saw  its 
])ffoper  and  lafe  mark :  an  abuse  of  former 
<imea,  supposed  to  have  vanished  with  the 


"Further,"  says  the  report,  speaking  of 
Mr.  Whitbread, — "  further  he  was  informed, 
that  when  a  special  jury  found  a  verdict  for 
the  crown,  it  was  usual  to  pay  each  man  two 
guineas ;  where  their  verdict  was  against  the 
crown,  they  received  but  one  guinea  per 
man. "  Here  we  see  the  ekarpe.  Come  we 
now  to  the  great  law-officer,  and  his  answer : 

**  Mr.  Attorney-general,"  says  the  report, 
"•'in  reference  to  Mr.  Whitbread*s  assertion, 
respecting  the  two  guineas  given  to  special 
jurymen  in  cases  of  verdict  against  the  crown 
«...  [and  the  usage  of  discontinuing  to 
summon  special  jurors  who  should  once  give 

•  verdict  against  the  crown]  utterly  denied 
the  existence  of  such  practices  in  any  of  the 
courts  within  his  memory." 

.  So  fer  the  great  law-officer.  As  to  the 
passage  included  in  brackets,  it  is  thus  dis- 
tingioshed,  on  the  presumption  that,  so  fer 
as  concerns  thi$  practice,  the  supposition  of  an 
utter  denial  must,  for  the  reasons  already 
given  (Chap.  I.  §  3,)  have  been  a  mbtake. 

•  **  He  believes,  indeed,  "  continues  the  re- 
port, *«  the  former  practice  did  sometiffles 
take  place,  many  years  since,  in  the  court  of 
Exdiequer;  but  had  never  occurred  for  a 
great  number  of  years,  and  it  was  a  practiee 
which  he  abhorred,  as  disgraceful  to  the  ad- 
ministration of  justice." 

And  so  there  was  really  a  time  when  eor- 
niption  in-  this  shape  was  in  use  ?  And  this 
corruption  applied  to  the  very  dasa  of  per- 
sons — to  the  very  class  of  jurors — which 
there  has  been  such  abundant  occasion  here  to 
spesk  of:  the  veryjurorscoNCE&NBD,  "^deepljf 
concerned"  in  "  the  guinea-trade?"  And  the 
corruption  had  not,  as  in  the  case  of  double 
fees  to  law-qgicers  (meaning,  we  may  presume, 
ail  the  law-officers  without  distinction,  and 
Vol.  V. 


upon  ali  occasions)  the  praise  of  regnhtritrf 
for  a  cover  to  it?  No: — it  was  given  to 
them  or  kept  badi  from  them,  according  as 
they  had  behaved  —  according  as  they  had  or 
had  not  earned  it. 

As  to  the  court  in  which  this  *<  abhorred  " 
and  **  disgraceful  practice**  was  so  recently 
in  use,  it  is  the  court  of  Exchequer  —  that 
very  court,  in  which,  in  the  opinion  of  the 
pre-eminently  learned  manager  himself,  things 
go  on  (as  we  have  seen)  so  well — so  **weU  *' 
—  that  the  idea  of  making  them  go  on  "  bet* 
ter "  is  treated  by  him  as  something  woree 
than  needless.  It  is  the  very  court  in  which 
recruits  for  thie  eervice  are  received  and 
trained,  and  their  **  characters"  if  not  put 
on  record, had  in  " remembrance* at  least, for 
other  services. 

And  this  practice,  thus  <*  abhorred"  by 
the  Attorney-general  as  "  disgraceful  to  the 
administration  of  justice,"  how  came  it  in  the 
court  of  Exche<)uer,  or  in  any  court  calling 
itself  a  court  of  justice,  ever,  and  so  recently 
too,  to  have  place?  And  supposing  it  not  to 
have  pUce  to-^ay,  is  there  anything,  and  what, 
to  prevent  its  having  place  again  to-morrow  f 
Whatsoever  the  causes  may  be,  is  there  any-' 
thing  unreasonable  in  the  supposition,  that 
the  same  causee  may  at  any  time  be  produc- 
tive of  the  same  effects  ?  Not  that  any  such 
renewal  presents  itself  as  a  very  probaole  oc«* 
currence:  for  the  grand  object,  viz,  depend- 
ence— complete  and  absolute  dependence— 
being  by  this  time  so  effectually  secured,  as 
it  appesirs  to  have  been,  and  in  so  snug  and 
quiet  a  way,  corruption  in  any  such  barefeced 
shape  would  be  altogether  needless;  and  the 
danger  of  and  from  exposure,  remote  as  it 
would  however  be,  is  more  than,  by  learned 
prudence,  would,  when  unsweetened  by  any 
ulterior  advantage,  be  incurred. 

Thus  much  for  the  corruption.  But  in  the 
corruption,  had  as  it  is,  we  do  not  by  any 
means  see  the  worst  part  of  the  business. 

The  worst  part  of  the  business  is  the  con« 
tempt — the  open  contempt  put  upon  j>ar/ta- 
ment :  disobedience,  such  as  it  is  impossible 
should  not  have  been  wilful,  manifeated  aa 
towards  one  of  its  recent  laws.  Here  we  see 
the  axe  laid  to  the  very  root  of  government: 
and  by  what  hands?  Not  by  jacohine  and 
leveUerg  —  not  by  men  who  meet  at  taverns, 
and  get  up  upon  taUts;  but  by  the  very  bus* 
bandmen  themselvea^the  very  nursery-men, 
by  whom  Mr.  Reewee's  tree  —  (the  tree  that 
was  so  near  felling  upon  his  head,  and  with- 
out  felling  on  it  prepared  it  for  so  many  good 
pisisters)  — the  very  nursery^men  by  whom 
that  nutritious  and  umbrageous  sugar -tree 
ought  to  have  been  nursed,  and  who  are  so 
wdl  paid  for  nursing  it. 

But  of  this  most  serious  etate  ofience  — - 
this  dissolution-threatening  offence — in  com« 
parison  of  which  so  ordinary  and  repilar  an 
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offence  as  corruption  shews,  in  the  eye  of  a 
rtaUy  loyal  subject,  but  as  a  peccadillo,  more 
will  be  said  in  another  place.  (See  Part  IV. 
Chap.  III.)  Be  it  meantime  remembered,  that 
the  fiict  is  established. 

Other  facts,  not  altogether  devoid  of  im- 
portance, remain  to  be  aflfirmed  or  disaffirmed 
by  inquiry  and  evidence. 

By  what  hand  was  it  that  the  bribery  guinea 
—>  the  additional  and  prohibited  guinea — was 
put  into  the  ready  hand  of  the  Exchequer 
gmnea^men,  in  despite  of  the  statute?  This 
is  a  question,  the  answer  to  which,  but  for 
form's  sake,  needs  no  evidence.  Tluit  of  the 
MoUcitor,  of  the  board  whichever  it  was,  under 
the  orders  of  which  the  prosecution  was,  in 
each  instance,  ordered. 

Two  other  questions : —  The  matter  packer  ^ 
and  the  master  pacJiert  master  —  the  deputy 
remembrancer,  and  the  Lord  Chief  Baron — 
were  they  respectively  apprized  of  it? 

At  what  time  was  it  that  this  "  abhorred" 
practice  did  sometimes  take  place  —  how 
many  were  these  '*  many  yean  since"  it  was 
known  to  do  so  ? 

In  whose  chief  baronship  was  it  ?  In  that 
of  Eyre  —  in  that  of  Skinner  —  in  that  of 
Smyth  f  —  or  in  any  part  of  the  thirty  years 
presidency  of  the  old  attorney,  knighted  and 
made  honest^ as  honest  as  to  an  English 
judge  it  is  possible  to  be — by  the  title  of  Sir 
Thomas  Parker  ?  Or  was  it  at  any  time  un- 
der the  presidency  of  the  present  Lord  Chief 
Baron,  of  whose  services  in  that  high  station 
the  country  has  had  the  benefit  now  for  above 
these  sixteen  years :  *  if  yes,  whether  it  has 
been  with  his  privity  that  any  particular  in- 
dividual instance  of  this  practice  has  taken 
place,  and  whether  this  has  been  among  the 
means  employed  by  him  for  the  attainment 
of  the  object  so  effectually  accomplished,  and 
10  solicitously  defended  ?  f 


*  Ever  since  12th  February  179X 

4*  Turn  to  Palmer  on  Cottt,  pp.  Wy  180.  In 
a  hU  ofcoils^  exhibited  througnout  in  the  cha. 
racter  of  a  real  bOl — not  &  feigned  exemplifica- 
tion of  a  bill — name  of  tne  cause,  The  King 
egaUut  W.J  tcirefaciat  in  the  Petty  Bag  (oom» 
monJaw  side)  in  tne  Court  of  Chanoeiy,  may  be 
seen  a  charge  of  £2b :  4s.  This  makes  exactly 
the  two  guineas  a-piece,  stated  as  having  been 
given  to  toe  special  jury.  Mr.  Lav  (now  Lord 
EUenborough)  is  stated  as  having  been  one  of 
the  counsel  in  the  cause:  the  others  being  Mr, 
Erskine  (now  Lord  Ertkine)  Mr,  Mingay,  and 
Mr.  Garrow,  Mr.  jLav,  as  being  of  the  special 
^^eading  class,  may  be  seen  to  have  been  more 
frequently  consulted  with  than  any  of  those  other 
learned  persons.  This  bill  of  costs  having,  for 
the  purpose  of  uxation,  passed  of  course  under 
the  review  of  the  master  (the  master  packer,) 
here  we  see  a  particular  example  of  the  open 


These  are  among  the  "  secrets*^  whidi  may 
perhaps  present  themselves  as  '*  worth  know- 
ing,*' whensoever  ifr.  Whitbread,  refreshed  by 
a  summer  recess,  shall  feel  himself  sufficiently 
refreshed  to  return  to  the  charge ;  to  return 
to  the  charge,  and  by  one  puU  more— oiie 
pull,  sufficient  in  length  as  well  as  strength, 
drag  them  completely  and  effectually  out  of 
the  den  of  Cacus, 

Should  it  ever  happen  to  the  great  laww 
officer,  on  any  future  occasion  to  get  op^ 
and  oome  out  with  a  speech  of  a  mixed  na^ 
ture  such  as  the  above,  composed  of  pari 
argument,  and  part  evidence,  iii.  Whitfarea^ 
or  whosoever  on  any  such  occasion  may  oc- 
cupy his  place,  will  perceive,  I  am  indined 
to  think,  the  use  and  propriety  of  decomposing^ 
such  speech,  and  resolving  it  into  those  ita 
component  elements.  As  to  the  armment,  it 
need  not  give  him  much  trouble :  that  may  be 
left  to  answer  itself.  But  the  evidence  b  quite 
another  thing :  here  he  will  see  the  use  aad 
necessity  of  that  useful  operation  called  cross^ 
examination,  1  don't  mean,  that  even  upoM 
the  great  law-officer  himself,  it  ahoold  be 
performed  in  his  oim  mode :  of  that  it  would 
surely  be  better  to  leave  the  monopoly  in  faia 
own  hands.  I  don't  mean,  that  he  should  be 
called  ' '  the  greatest  fool  that  ever  walked  over 
earth**  with  or  "  without  a  keeper.'*t  I  don't 
mean,  that  he  should  be  examined  fox  ne 
other  pwrpose  than  to  expose  to  contempt 
the  witness,  nor  with  any  other  ejffect  than 
to  expose  to  the  same  fate  the  examiner  and 
ihejndge:  the  examiner  who  makes  such  ex- 
aminations, and  the  judge  who  sujffert  them. 
What  I  mean  is,  that  he  should  be  examined 
—cross-examined — in  whatever  mode  may 
happen  to  be  best  adapted  to  the  gettbg  out 
the  truth :  —  which  surely  will  be  a  very  dif- 
ferent mode. 


contempt  put  upon  the  act  above  mentioned  — 
(24Gea  II. c  18,  §  2)»by  which  the  giving  or 
taking  more  than  one  guinea  stands  prohibited- 
as  we  nave  seen,  in  the  most  pointed  terms.  Or 
the  individual  instance  of  contempt  thus  accL. 
dentally  laid  open  to  view,  the  date  is  in  the  year 
1786. 

±  "  Attomey-'general ....  First  we  have  Sir 
Ridiard  PhiUipt^  who  has  given  ua  evidence  of 
hii  being  either  one  of  the  neatest  fodla  that 
ever  lived  under  the  sun,  or  that  he  is  not  to  be 
credited  on  lus  oath.  I  say  it  appears  fWxn  hia 
own  testimony,  either  that  ne  has  given  us  fidse 
evidence,  or  that  he  is  the  greatest  fool  that  ever 
walked  upon  the  feoe  of  the  earth  withoot  a 
fttide.  ^^    , 

'  £ordjSamlorol^inteEpodng.^WeakcB^ 


**  Attomey-generoL^tht  weakest  man  that 
ever  walked  upon  the  face  of  the  earth  withoute 
keeper."  Carr  against  Hood  and  Sharps.  Cs^ 
hetft  Register,  SepU  17, 1806L 
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PART  IV.— REMEDIES  PROPOSED.* 


chapter  I. 

HVMBLI  PBOPOSAL  FOE  RB8TORINO  THE 
COMSTITDTIOir  IN  UOAKD  TO  JURIES. 

§  1.  iMrodueHon^NeceMsity  of  a  Ckaitgt  in 

the  Syttem. 

In  the  ooune  of  this  inquiry,  two  dangerous 

j;         g  linyg  necessarily  and  continually  been 


*  The  following  are  the  chief  alterations  made, 
and  suggested  ftom  authority,  on  the  practice  of 
choosing  spedsl  iniies,  since  the  work  was  pub- 
lished :  — By  6  Geo.  IV.  c  d0(22d  June  1826.) 
tiiekwBas  to  juries  in  England  were  consolidated, 
and  the  statutes  enumerated  in  p.7680eo.lI. 
e.85;4Geo.ILc7;0Geo.II.c37;  WOeo. 
IL  c  18;  and  29  Geo.  IL  c.  19,  repealed,  so  far 
as  tfaev  concerned  the  suluect  By  §  31,  erexy 
man  deicribed  in  the  juror's  book  ss  an  oquire, 
or  person  of  hurher  d^iee,  or  as  a  banker  or  mer- 
chant, is  auahfied  and  liable  to  serve  as  a  special 
juror.  All  such  perKms  are  to  be  described  in  a 
separate  alphabedcal  list  sutooined  to  the  jurors* 
book,  called  ^*  The  Special  Jurors*  List."  The 
names  being  numbered  in  their  alphabetical  or- 
der,  the  '^  numbers  are  to  be  written  upon  distinct 
pieces  of  parchment  or  card,  being  all  as  nearly 
as  may  be  of  eoual  aise,**  and  deposited  in  a  sepft- 
late  drawer  or  box.  By  §93,  when  a  special  jury 
is  struck,  in  the  presence  of  the  partus  or  tbett 
attorneys  (if  they  choose  to  attend,)  the  slips  con- 
taining the  numbers  are  put  into  a  box,  and  after 
being  shaken  together,  drawn  out,  one  after  an- 
other, to  the  number  of  48,  the  name  attached  to 
the  corresponding  number  in  die  special  iuron' 
list  being  read  aloud  as  each  number  is  drawn. 
If,  on  the  reading  of  a  namc^  either  party  or  Us 
attomcT  object  that  the  man  is  incapaduted,  on 
nroo^  ne  will  be  set  aside,  and  another  drawn  in 
his  plaoe.  If  the  whole  number  of  48  cannot  be 
supplied  from  the  special  jurors*  list,  the  gene- 
ral jurors'  book  is  to  be  resorted  to  as  formerly. 
Parties  are  supplied  with  a  list  of  the  48  names, 
with  the  respecdve  places  of  abode,  andadditions, 
and  are  allowed  to  strike  off  twelve  names  each 
as  formerly,  the  remaining  24  being  returned 
upon  the  psnneL  By  §  33,  parties  may  consent 
to  the  nomination  of  a  jury  in  the  manner  for- 
merly in  use. 

By  the  third  report  of  die  Commissionen  on  the 
Couru  of  Common  Law  (ordered  by  the  House 
of  Commons  to  be  printed  13th  July  1831,  p.  6d,) 
it  is  given  as  their  opinion  that  ^*  the  present 
practice  with  respect  to  special  juries  seems  to  re- 
^uife  some  improvement  Theezpenseofaspecial 
jury  amounts  to  no  len  than  £22;  an  amount 
which  proper  provisions  might  materially  reduce. 
The  dmeronoe  between  thia  czpmse  and  that  of 
a  eommon  jury  (a  diflbrence  of  not  lea  than  430) 
falls  upon  the  party  who  applies  for  a  special 
jniT,  unless  he  should  be  succeesfol,  and  the 
judge  should  in  that  event  direct  it  to  fkll  upon 
his  advenary.  By  the  former  acts,  the  cer- 
tificate  to  be  granted  by  the  judge  for  this  pur- 
pose, is  to  be  granted  immediately  after  trial; 
but  by  the  last  act  he  is  to  certify  immediately 
After  the  ivr^ficl— a  proviskm  which  obviously 


brought  to  view : — 1 .  A  rottenness  in  one  of 
the  most  important  organs  of  the  body  poUtfc, 
viz.  jury-trial;  2.  A  sort  of  toeoAiiess  about 
the  head,  having  for  its  symptoms,  on  the 
part  of  judget  and  other  subordinate  mem- 
bers of  government,  a  confirmed,  habitual,  and 
scarcely  disguised  contempt,  as  towards  the 
aothority  of  the  legislature. 

The  existence  of  the  disease  having,  in 
both  instances,  been  brought  to  view,  next 
comes  the  more  immediately  beneficial  task, 
but  for  which  that  unpleasant  one  would  never 
have  been  undertaken,  viz.  the  indication  of 
the  proper  remedy. 

In  thi$  chapter  will  be  proposed,  what  pre- 
sents itself  as  proper  to  1^  done,  in  regard  to 
^'im'es. 

That  within  the  sheri^vick  of  the  sherifls 
of  London  and  Middlesex,  the  institution  of 
special  juries,  composed  as  at  present,  ought 
to  be  abolished — b  supposed  to  have  already 
been  sufficiently  demonstrated.  If  so,  the  con- 
sequence ii — that  within  tliis  district  some 
different  system  will  require  to  be  set  on  foot. 
But,  forasmuch  as  the  establishing  in  one  par- 
ticular district,  though  it  be  the  district  of 
the  metropolis,  a  system  different  fix»m  what 
is  in  use  in  the  greater  part  of  the  kingdom, 
might,  by  infusing  additional  complicaition  into 
a  system  of  judicature  already  so  overloaded 
wiUi  complication,  be  productive  of  prepon- 
derate inconvenience ;  hence  we  are  led  to 
the  consideration  of  some  plan  which,  beings 
grounded  on  principles  universally  applicable. 


requires  alteration,  because  in  esse  of  a  nonsuUg 
it  excludes  the  defendant  from  the  possibility  of 
obtaining  the  costs  ot  his  special  jury.  A  very 
unnecessary  degree  of  inconvenience  also  fidls  on 
the  class  ofpersons  out  of  whom  the  juries  are 
selected.  Thus,  if  five  or  six  special  jury  cases 
are  appointed  to  be  tried  at  the  same  assise,  tm 
each  IMS  a  separate  pannel  taken  at  hasaid  from 
the  special  jurors*  list,  it  may  happen  that  not 
less  than  from  120  to  144  persons  are  summoned.** 
To  obviate  this,  it  is  recommended  that  there  be 
one  Bpedal-jury  pannel,  as  well  as  one  common- 
jury  pannel  (consisting  of  not  less  than  48  nor 
more  than  73w  returned  for  each  sittinjgs  or  aasiae. 
It  is  proposed  that  the  fee  of  one  guinea  to  eacfa 
special  juror  should  be  abolished,  and  in  additioo 
to  tfie  relief  by  the  above  arrangement,  it  is  sug- 
gested that  no  person  should  be  t^ti  setumed 
who  has  served  within  a  certain  period.  In  esse 
of  such  an  alteration,  the  right  of  perempCoiy 
challenge  is  recommended;  and  '*  in  order  move 
effectoidly  to  prevent  the  vezatiotts  abuse  of  the 
privilege  of  trying  by  special  jury  (which  npoa 
such  a  change  of  system  micht  .become  of  more 
frequent  occurrence,)  it  should  be  provided  that 
should  be  so  tried  until  an  order  had 


been  made  for  that  purpose  by  a  judge,  founded 
on  an  affidavit  as  to  thenatnreof  the  cause»*'-«JE4 
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may  itself  be  susceptible  of  an  application 
equally  universal,  without  preponderant  in- 
convenience. 

The  remedy  here  ventured  to  be  proposed 
is  styled  without  scruple  a  rettorative:  a  plan 
for  the  restoring,  far  the  purpose  otjury-trialt 
the  original  composition  of  juries.  Not  that 
the  pka  is  such  in  exact  tenor  and  detail : 
for,  if  it  toere,  it  could  not  be  such  in  prin- 
ciple and  effect* 

All  political  institutions  would  be  exposed 
to  deterioration,  were  it  even  by  the  mere 
change  of  circumstances :  and  if,  where  the 
change  of  circumstances  is  become  material 
and  extensive,  the  original  constitution  is  left 
unchanged  in  detail,  the  consequence  is  — 
that,  howsoever  in  words  and  outward  show 
it  may  be  the  same,  it  is  become  in  substance 
and  effect,  in  a  proportionable  degree,  differ- 
ent. Nor  yet  would  I  have  it  thought,  that 
|n  my  vocabulary  old  is  synonymous  to  good, 
or  better,  as  in  some  vocabularies  we  have 
fieen  it,  synonymous  to  not  $o  good  or  bad.  Be 
the  state  of  things  ever  so  good,  to  render 
them  still  better  is,  in  my  view  of  the  mat- 
ter, a  good  operation,  not  a  bad  one :  the 
contrary  opinion  I  leave  to  those  in  whose 
eyes  the  praise  of  letting  off  an  old  epigram 
is  better  worth  than  the  consciousness  of  hav- 
ing  rendered,  or  the  endeavour  to  render,  a 
public  service. 

Accordingly,  in  the  endeavour  to  bring 
about  a  restoration  of  the  jury  system  in  prin' 
ciple,  I  have  not  in  detail  neglected  the  op- 
portunity of  endeavouring  to  put  it,  for  the 
future,  into  a  state  as  much  superior  as  pos- 
sible to  any  state  it  ever  was  in  before. 

As  to  the  existing  special  jury  system,  my 
real  quarrel  with  it  is  —  not  that  it  is  a  dif- 
ferent one  from  the  original  jury  system,  but 
that,  in  comparison  with  it,  it  is  a  bad  one. 

f  2.  Interests  to  be  provided  for —  Objects  to 
be  aimed  at. 
For  remedy  to  the  disorders  in  question, 
before  we  enter  upon  the  task  of  suggesting 
particular  arrangements,  it  may  be  of  use  to 
Jiave  before  us  a  distinct  intimation  of  the 
several  interests  requiring  to  be  provided  for, 
and,  for  the  purpose  of  such  provision,  of  the 
•several  objects  or  ends  requisite  to  be  kept  in 
.view  and  aimed  at — viz,  in  the  framing  of  a 
plan  for  the  composition  of  jurors,  the  selec- 

*  Eightpence,  for  example,  was  the  allowance 
given  to  a  juryman,  as  long  a«>  as  in  the  reign 
of  James  I.  (see  Part  L  Chaji.  I V.  §  1,)  and  we 
know  not  for  what  length  or  time  before.  Give 
him  eightpence  at  this  time  of  day,  the  allowanoe, 
besides  being  in  name  the  same,  may  be  a  more 
m  less  proper  one,  but  in  ^ect  so  far  from  be- 
ing the  same,  it  is  a  very  widely  different  one. 
And  so,  as  often  as  money  is  concerned,  and  on 
whatsoever  occasion  and  tor  whatsoever  puipoee 
mentioned  » take,  for  example,  quaiificatums  for 
'parHamenterj  electors. 


tion  of  the  jurors,  and  the  compensation,  if 
any,  to  be  made  to  them  for  their  labour,  loss 
of  time,  and  expense. 

The  interests  concerned  are,  in  the  first 
place,  those  of  the  suitors  or  parties  on  both 
,  sides  of  the  cause ;  in  the  next  place,  those 
of  the  furors  themselves. 

It  is  for  the  sake  of  the  interests  of  the 
parties  in  each  cause, — or  rather  of  such  party 
or  parties  as  are  in  the  right,  viz,  in  so  fi^*  as 
he  or  they  are  in  the  right, — that  it  becomes 
an  object  with  the  legislator,  to  make  such 
provision  as  the  nature  of  the  case  admits 
of,  for  securing,  on  the  part  of  jurors,  such 
degree  of  relative  aptitude,  in  all  points,  tn- 
teliectual  as  well  as  moral,  as  shall  render  the 
general  tenor  of  their  decisions  as  conform- 
able as  possible  to  the  ends  of  justice. 

Follows  a  brief  intimation  of  these  objects^ 
ranged  under  three  general  heads :  — 

I.  Objects  referable  to  the  Head  of  pTolHty 
or  moral  aptitude, 

1.  Preserving  jurors  as  effectually  as  pos-^ 
sible  from  exposure  to  the  action  of  sudi 
sinister  influence  as  i»  liable  to  be  exercised 
by,  or  to  emane  from  persons  in  power;  and 
more  particularly  by  or  from  the  presiding 
and  directing  yucf^e  or  judges,  as  above. 

2.  Preserving  them,  as  above,  from  such 
sinbter  influence,  in  the  shape  of  intimidation, 
corruption,  or  partiality,as  is  liable  to  be  exer- 
cised by,  or  to  emane  from  individuals  or  classes 
of  men,  in  the  character  whether  of  parties  or 
of  persons  having  in  any  other  way  an  interest 
in  the  event  of  eadi  respective  cause. 

II.  Objects  referable  to  the  head  of  intel- 
lectual aptitude, 

3.  In  a  judicatory  so  composed,  providing, 
upon  occasion,  a  degree  of  extra-aptitude,  in 
respect  of  intellectual  qualifications ;  viz.  in 
consideration  of,  and  in  proportion  to,  any 
degree  of  extra- Jf/^cu^  attwdied  to  this  or 
that  particular  cause. 

4. or  in  consideration  of^  and  in  pro- 
portion to,  any  degree  of  extra-importance, 

II L  Objects  having  respect  to  the  intereste 
of  the  jurors  themselves. 

5,  Reducing  to  its  mtaimujii  the  quantity  of 
vexation  and  expense  attached  to  judicial  ser- 
vice in  this  line. 

6.  Providing  compensation  for  such  portion 
of  vexation  and  expense  as  cannot  be  avoided 
without  preponderant  inconvenience :  viz. 
without  preponderant  prejudice  to  the  maim 
object  above  mentioned. 

§  3.  Arrangements  proposed: — I.  In  Commtm 
Jury  Causes,  mix  Gentlemen  with  Yeametu 

Here  follows  a  slight  sketch  of  the  arrange- 
ments that  present  themselTes,  as  promising' 
to  be  conducive  to  the  attainment  of  the  above 
objects :  in  case  of  conflict,  regard  being  had 
all  along  to  their  respective  degrees  of  impor-% 
tance,  absolute  and  comparative :  — 
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1.  The  distinction  between  common  and 
■pedal  jvynen  to  be  still  preserved*  The 
t!^eet  auned  at  by  this  arrangement  is  -^  pro- 
insion  for  inteUecttuU  aptitude. 

2.  In  ordinary  or  common  jury  oas«s^-i.  e, 
in  those  eases  in  which  at  present  t^e  jurors 
are  all  of  them  of  the  class  of  common  jury- 
Ben  (say,  for  distinction,  yeosMnjicryflienJ — 
let  some  one  or  two  of  tiie  class  of  special 
jurymen  (say,  for  distinction,  gentlemenjury- 
menj  be  regularly  inserted  into  each  jury.  — 
Object,  intellectual  aptitude — viz.  under  the 
expectation,  that,  for  the  benefit  of  justice, 
the  influence  of  understanding  upon  under- 
standing will  exercise  itself,  of  course,  upon 
the  less-informed  class,  by  the  instrumentality 
of  the  better-informed. 

3.  Number  of  gentlemen  jurors,  not  more 
than  one  or  two.  The  interest  provided  for 
by  this  restriction  is  that  of  jurors. — Object, 
avoidance  of  unnecessary  vexation  and  ex- 
]^ense :  viz,  of  vexation  and  expense,  by  reason 
of  attendance ;  viz.  on  the  part  of  an  over- 
proportion  of  jurors  of  this  class. 

4.  The  district  in  which  the  gentlemen 
^urors  are  taken,  let  it  be  a  district  as  remote 
as  on  other  accounts  will  be  consistent  with 
convenience,  from  the  district  in  which  the 
yeomen  jurymen  are  tak&L -^  Object,  pro- 
viding hr  moral  aptitude  on  the  part  of 
yeomen  jurors,  viz.  by  preserving  them  from 
being  subjected  to  sinister  influence — vtr.  to 
influence  of  will  over  will — whether  in  the 
ahape  of  intimidation,  or  in  the  shape  of  cor* 
ruption  —  emanating  from  gentlemen  jui'ors. 
At  the  hands  of  the  gentlemen  jurors  —  of  the 
men  of  superior  education  —  the  sabttanf  spe- 
cies of  influence —  viz.  the  influence  o{  under- 
aUmding  over  understanding  —  of  opinion  on 
opinion — is  looked  for  and  desired.  The  use 
of  the  distance  proposed,  is  —  to  serve  as  a  bar 
to  the  exercise  of  wiS  over  will.  To  men  of  the 
yeomen  class — to  shopkeepers,  handicrafts, 
kc  living  in  the  same  neighbourhood  with  the 
genUeman,  it  might  frequently  happen  to  view 
in  his  supposed  disposition  towards  them  a 
source  of  hope  or  fear.  By  distance,  this  source 
of  corruption  would  be  cut  off.* 

§  4.  Arrangements  continued — 2.  Special 
Juries,  half-and-half. 

Power  to  any  party,  on  either  side,  to  cause 
to  be  substituted  to  the  common  jury  com- 

*  The  line  of  distinction  being,  in  present  as 
weU  as  in  all  past  times,  so  extensively  as  well  as 
decidedly  drawn — drawn  in  name  as  well  as  in 
oorrespoDdent  practice — no  ot^ection  can  surely 
be  raised  against  it,  on  any  such  ground  as  that 
of  a  tendency  to  keep  alive  and  foment  invidious 
distinctions.  In  these  our  ^^aita^e  islands^  the 
yeoman  of  to-day  being  the  future  contingent 
eentleman  ot  to-morrow,  no  such  heartbumings 
nave  place  between  them,  as  in  those  countries 
in  which  a  vast  and  unvarying  gulph  has  place  \ 
littwixt  the  twb  dasseib  \ 


posed  as  above,  a  half-and-half  jury  ;t  viz.  a 
jury — not  composed  of  all  gentlemen,  as  in 
the  case  of  the  special  jury  constituted  as  at 
present  —  but  containing  any  number  of  gen« 
tlemen  not  exceeding  hidjf :  viz.  out  of  twelve, 
six. 

The  interest  thus  endeavoured  to  be  served 
is,  of  course,  that  of  the  suitors:  the  objects 
endeavoured  to  be  secured,  are,  in  the  first 
place,  by  the  enlargement  of  the  number  ot 
the  gentlemen  jurors,  intellectual  aptitude: 
viz.  by  adding  to  the  chance  of  finding  a  jury- 
man qualified  in  an  extra  degree  for  taking  the 
lead,  and  guiding  the  decision :  in  the  next 
place,  by  the  restriction  put  upon  the  number 
of  the  jurymen  of  that  dass,  moral  aptitude : 
viz.  by  preventing  the  preponderance  of  par- 
tiality as  between  rank  and  rank. 

Of  the  sort  of  mixture  here  proposed,  the 
importance  is  such  as  seems  to  daim  a  par- 
ticular degree  of  de velopment.  In  every  spe- 
cies of  judicatory  without  exception,  but  in  a 
more  pre-eminent  degree  in  every  judicatory 
of  which  ^jwry  forms  a  part,  of  all  imaginable 
causes  of  misdecision,  what  is  commonly  un- 
derstood by  the  term  partiality  is  that  which 
the  legislator  finds  greatest  difficulty  in  coping 
with.  Wheresoever  die  nature  of  the  influ- 
ence— the  sinister  influence  —  supposes  two 
parties  -^  one  acting,  the  other  acted  on — his 
task  is  comparatively  an  easy  one.  All  that 
in  that  case  he  has  to  do,  is — to  keep  them 
from  coming  together :  and,  with  a  moderate 
degree  of  probity,  exertion,  and  intelligence, 
how  easy  that  is,  may  have  been  seen  already. 
But  the  case  of  partiality  supposes  not  any 
such  parties:  it  supposes  not  any  tempter 
from  without.  The  tempter  dwells  wtMtx--. 
within  the  very  bosom  of  this  occasional  judge; 
and,  being  there,  in  vain  would  legislators  dis- 
lodge him :  he  bids  defiance  to  their  utmost 
efforts. 

Religion  or  politics  —  if,  by  the  nature  ot 
the  case,  any  such  cause  of  dissension  happens 
to  be  called  forth — called  forth  in  such  man- 
ner  as  to  excite,  in  the  bosoms  of  any  of  the 

t  Hay-and-half.]  De  medietate  status,  is  the 
learned  denomination,  but  for  my  part  I  prefer 
this  English  one:  and  this  although  it  be^  or 
rather  because  it  is,  so  vulgar  an  one.  In  every 
part  of  the  field  of  law,  the  interest,  and  thence 
necessarily  the  endeavour  of  all  lawyers,  has  beeii 
to  render  the  rule  of  action  not  only  as  uncognos^ 
cible  but  as  unintelligible  as  possible.  Of  every 
friend  to  mankind,  the  endeavour,  it  scarce  need 
be  said,  will  be  the  reverse.  As  to  the  sdenoe 
of  jurisprudence,  and  the  art  of  le^ishitiony  for 
teaching  and  learning  these  accomplishments,  the 
aid  of  this  foreign  and  extinct  language  may  here 
and  there  perhaps  be  necessary :  and  necessity,  so 
far  as  it  exists,  mav,  but  nothing  short  of  i 


sity  ever  can,  justify  any  such  use  of  it 

As  to  the  epithet  halfand-half,  among  puHim 
cans  at  least,  it  would  be  difiicult,  I  ima^ne,  to 
find  a  man  to  whose  ear  It  were  not  familiar^ 
and  therefore  probably  among  the  greater  part^ 
their  guestSL 
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jurors,  sentiments  —  whether  of  sympathy  or 
anti|jathy — in  relation  to  the  parties  on  each 
or  either  side — against  this  source  of  por- 
tial  affection  — of  eorrtqtt  aflection  (as,  even 
though  there  be  no  corniptor,  it  may  be  styled) 
-^against  this  source  of  misdeeisum,  all  that 
in  the  station  of  the  legislator  can  be  done  by 
human  wisdom  is  here  without  avail :  in  thU 
shape,  corruption  may  have  established  in  a 
man's  bosom  ever  so  complete  an  empire — 
there  it  must  reign,  and  reign  uncontrouled : 
you  can  never  punish  it,  for  you  can  never 
prove  it. 

Among  jurjrmen,  a  possible,  and  not  un- 
natural, source  of  partialUy,  on  either  or  both 
aides  of  a  cause,  and  thence  of  diMeneion,  is 
that  of  which  £fference  of  rank  and  station 
in  life  is  the  instrument. 

With  partiality  and  dissension  in  this  shape, 
the  proposed  Aa(^aifcf-Aa^  jury,  as  well  as 
tay  other  jury,  stands  exposed  to  be  infected : 
and  indeed,  by  the  nature  of  its  constitution 
and  composition,  may  appear,  and  not  alto- 
gether without  reason,  to  be  exposed  to  that 
accident  in  a  particular  degree.  But  while 
it  contains  in  itself  the  seeds  of  the  disease, 
it  furnishes  at  the  same  time  a  remedy:  — a 
remedy — such  an  one  as  cannot  in  any  other 
mode  be  supplied. 

Take,  for  example,  a  case,  such  as,  in  the 
country  at  least,  where  there  is  no  guinea- 
corps,  is  frequently  exemplified — a  special 
jury,  with  a  deficiency  in  it  made  up  by  yeo- 
men :  by  common  jurymen,  in  the  character  of 
taletmen.  Suppose,  as  between  a  gentleman 
and  a  yeoman,  a  cause  so  circumstanced  as  to 
awake,  in  the  bosoms  of  these  different  parts 
of  the  population  of  the  jury-box — ^to  awaken, 
and  to  excite,  to  a  degree  of  excitation  fittal 
to  justice,  the  passions  and  partialities  con- 
gemai  to  their  respective  stations.  In  tiiis 
case,  let  there  be  §even  gentlemen  to  five  yeo- 
men the  gentleman  carries  it.  But — suppose 
»ix  and  sur,  as  under  the  proposed  constitu- 
tion will  constantly  be  the  case — in  this  case, 
partiality  may  reign  without  opposition  in 
eleven  bosoms,  so  at  one  of  the  twelve,  even 
though  it  be  but  one,  be  the  seat  of  cool  and 
impartial  j  nstioe :  he  who  has  right  on  his  side, 
be  he  gentieman  or  yeoman,  gains  the  cause. 

Of  the  proposed  provision,  by  which  the 
number  of  genUemen  jurymen  even  on  a  spe- 
cial jury  is  limited  to  half  the  whole  number, 
viz,  to  six  out  of  the  twelve^  the  expected  use 
k  as  follows:  —  In  ordinary  eases,  for  the 
purpose  of  guidance,  by  means  of  intellectual 
aptitude,  one  or  at  most  two,  was,  as  above, 
(§  3)  regarded  as  sufficient.  For  this  same 
purpose,  the  additional  chance,  afforded  by 
the  substitution  of  fix  to  two  or  one,  may,  it 
is  supposed,  be  regarded  as  amply  sufficient, 
even  in  any  the  most  extraordinary  cases. 

As  to  the  case  of  a  contention  between  op- 
posite c&i«sica/ partialities,  a  case  of  this  sort. 


it  is  hoped  and  supposed,  will,  comparatively 
speaking,  be  a  rare  one.  But,  that  it  should.' 
now  and  then  find  itself  exemplified,  is  na 
more  than  what  ought  to  be  expected,  and 
provided  against  acoordin^y. 

Here,  then,  comet  in  an  occasion,  fi>r  ap» 
plying  to  this  case  that  beautiful  feature  of 
jury-trial,  which,  by  the  use  thus  proposed  to 
be  made  of  it,  can  scarcely  fiul  to  have  been 
already  presented  to  the  roder's  notice:  thai 
no  less  politic  than  generous  arrangement^ 
contrived  by  the  genius  of  some  now  for* 
gotten  statesman,  foe  the  protection  of  fo^ 
reigners  against  those  adverse  interests  and 
antipathies,  which  are  so  unhappily  apt  to 
have  plsce  in  the  bosoms  <^  natives, 

A  mind  in  which  virtue  in  both  her  fonns,< 
moral  and  Intellectual,  shinea  thus  bright, 
can  hardly  have  been  that  of  a  lawyer.  In 
matters  of  foreign  politics — of  political  eco- 
nomy— in  every  branch  of  knowledge  nol 
immediately  conducive  to  the  advancement 
of  their  own  personal  or  professiooal  inte- 
rests, the  breasts  of  lawyers,  especially  in  tkt 
"  highest  situations,"  are,  even  in  these  com- 
paratively enlightened  times,  amonff  the  most 
noted  tabernacles  of  u/iioraRoe:  ofignoranoe* 
and  of  that  error  which,  when  aocompanied 
with  the  degree  of  presumption  so  natural  to 
such  situations,  is  so  mudi  worse  and  mora 
mischievous  than  simple  ignorance. 

When,  for  the  benefit  of  foreigners,  the 
half-and-half  }VLry  was  introduced,  it  was  not 
confined  to  the  oases  called  civil  cues :  nor, 
among  cases  called  criminal,  to  those  of  in* 
ferior  importance:  it  covered  the  whole  field 
of  jury-triaL 

As  to  special-jury  trial,  slid  in  by  kwycfs- 
for  the  advancement  of  their  own  interests, 
and  acoordingiy  as  it  were  by  stealth,  intro* 
duced  by  them,  as  we  have  seen,  in  pursait 
of  those  two  grand  sinister  objects,  increase 
oi power  and  profit  to  themselves,  they  neither 
dared  nor  cared  to  give  it  any  sndi  all-oom* 
prehensive  range. 

But,  if  nee^il  for  causes  of  property,  and 
in  the  case  of  offences  comparatively  trivial, 
how  much  more  needful  must  it  not  be  in 
causes  which,  to  the  individuals  at  least  whose 
station  is  on  the  defendant's  side,  are  of  the 
very  highest  importance — causes  of  life  and 
death? 

A  principle  which,  in  expectation  of  tfie 
superiority  of  intelligence  expected  fitmi 
superiority  of  rank,  gives  up  the  reins  with* 
out  controul,  to  every  prejudice  and  every 
partiality,  with  which  it  can  happen  to  that 
intellectual  superiority  to  be  acoompanied,  ia 
rotten  at  the  core. 

Argwment  against  and  for  a  halfand-kaff 
jwrg  as  a  smistitute  to  the  existing  speeimi 
jarg — Dialogue  between  a  Oenikaum  and  n 
Yeoman, 

Gentleman,  .^'We  are   in   possesion  of 
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.luiving  a  jury  of  our  own  sort  at  pleatm'a : 
that  po8flessio&  we  daim  to  have  preieryed 
to  ns. 

Yeoman.  —  More  shame  for  yoa.  On  no 
principle,  other  of  natural  justice,  or  of  the 
English  constitution,  can  you  defend  this  so 
recently  usurped  adYsatage. 

As  to  us,  so  moderate  is  our  daim,  that, 
with  that  equdity  of  numben,  which  is  all  we 
ask  for,  tiie  advantage,  in  any  contest  be- 
tween you  and  us,  woidd  still  be  most  de- 
cidedly on  your  side. 

On  pour  side  is  the  superiority  of  intellec- 
tual force  in  all  its  shapes:  —  kmowkdge, 
addrets^  habit  of  taking  the  lead. 

On  your  side  is  the  whole  force  of  that 
influence  which  exerts  itself  on  the  under- 
ttanding.  On  your  side  is  every  element  of 
what  is  called  respectahUity :  education^  opm- 
ience,  power ^  rank,  connexion.  On  no  other 
occasion  does  this  your  superiority  ever  find 

Sou  backward  in  the  assertion  of  it :  asserting 
i  on  every  other  occasion,  and  to  every  other 
furpoee — on  thie  occasion  alone,  iothiepur- 
poee  alone,  you  will  not  surely  take  upon  you 
to  deny  it. 

On  your  side  is  llie  whole  force  of  that  still 
more  irresistible  influence,  which  by  wUi  is 
exerted  over  wilL  To  your  dass,  ottr*s  looks 
up  —  looks  up  with  hope  —  for  employment, 
cutiom,  protection,  everything:  your's  to 
our*8,  for  nothing.  From  your  dass,  our's 
has  everything  to  fear ;  your's  from  our's, 
nothing.  Without  any  the  slightest  ground, 
or  so  mudi  as  a  pretence,  a  man  of  your  dass 
has  bat  to  Mng  an  action  against  one  of  our's 
—or  if  an  action  be  not  oppressive  enough, 
to  file  a  &i// against  him-^his  ruin  follows  of 
coarse.  This  is  what  we  are  indebted  for, 
both  of  us,  to  yovr  good  friends,  the  lawyers. 
I  say  yolcrs ;  for  your*8  they  are  as  against  us ; 
and  your*s  they  would  be,  if  they  were  any 
body's. 

But,  to  come  to  the  point  at  once.  Can 
you  seriously  think,  and  seriously  take  upon 
yon  to  soy,  that,  in  case  of  difference,  six  of 
us  can,  in  general,  have  as  good  a  chance  of 
|>erBuadii]g  six  of  tfou,  as  six  of '^rou  of  per- 
suading six  of  as  y 

What  we  not  merely  consent  to,  but  pro- 
pose and  desire,  is — that  in  ordinary  cases — 
in  all  cases  but  those  in  which  this  proposed 
equality  of  numbers  happens  to  be  insisted 
on,  there  should  be  some  two  or  one  at  least 
of  you,  for  our  guidance:  —  so  far  is  this 
claim  on  our  part  from  having  for  its  prind- 
ple  any  sentiment  of  hostility  tovrards  you  — 
any  sentiment  inconsistent  with  cordiality, 
respect,  and  deference.  As  to  confidence, 
unbounded  confidence,  it  is  more  than  human 
nature  can  ever,  in  the  instance  of  any  indi- 
vidual, mudi  more  in  any  large  dass  of  indi- 
viduals, lay  daim  to,  with  any  colour  of  reason  h  was  too  greater  m  the  country,'  at  the  asHzet^ 
«r  justice :  and  with  political  liberty,  in  any  |  where  a  juror  might  have  30  or  40  miles  to  tiavdf 


shape  or  degree  whatsoever,  it  is  utterly  in- 
compatible. 

§  5.  Ahrangemente  continued — 3.  Compen^ 
itttion-money  to  Jurymen. 

1.  In  the  allowance  to  jurymen,  distinguish 
two  parts :  one  for  demurrage,  viz.  at  the  place 
of  trial ;  the  other  for  journeys,  viz,  thither 
and  back :  demurrage-money  the  same  to  all: 
journey-money  proportioned  to  the  distance 
between  the  place  of  trial,  and  each  jury- 
man's place  of  residence,  and  rated  at  so  much 
a  mUe. 

2.  To  save  calculation,  and  prevent  di»> 
putes,  after  taking,  in  each  parish,  a  particular 
spot  —  say  the  site  of  the  parish  church  —  for 
the  mark,  let  the  distances  of  the  several 
parishes  from  the  place  of  trial  be  previously 
ascertained,  once  for  all,  and,  in  the  form  of 
a  table,  written  or  printed,  kept  hung  up  in 
the  court ;  and  also  in  the  office,  in  which 
payment  is  made  to  the  jurymen. 

3.  For  demurrage,  let  the  allowance  to  each 
juryman  be  so  much  a-day  for  the  whole  time 
of  his  necessary  stay :  and  without  regard  to 
the  n«iR6er  of  causes  in  which  it  may  have 
happened  to  him  to  serve :  the  amount  being 
pre-appointed,  viz.  by  a  general  regulation, 
having  for  its  object  the  fixing  it  at  whatever 
sum  is  regarded  as  being  at  that  time  and 
place  necessarpr  and  sufiident  for  the  main* 
tenance  of  a  juryman  of  the  yeomen  dass : 
which  fixation  may  consequently,  in  respect 
of  the  change  in  the  value  of  money,  require 
amendment  from  time  to  time.* 

*  Where  the  lenirth  dther  of  journeys  or  of 
demurrage  is  anything  considerable,  paying  a 
juryman  oy  the  cause^  ndther  oould  then  be,  nor 
ever  can  be,  anything  better  than  a  vexy  unequal 
plan  of  nayment.  For  since  it  would  commonly, 
if  not  always,  happen,  that  the  tame  juryman 
would  have  to  serve  in  divert  causes^  therefore 
when, in  the  instanoeof  any  sudi  occasional  judge, 
the  number  of  causes  in  which  he  served  hap» 
pened  to  be  above  the  calculation  (viar.  the  cal- 
culated number,  in  the  expectation  of  which  the 
fixation  of  the  sum  in  question  took  its  rise)  he 
might  be  to  a  considerable  amount  a  gainer  s  when 
hehw  that  mark,  to  a  oonriderable  amount  a  hier. 
Here  then  was  a  sort  of  lottery :  but  in  respect. of 
the  balance  in  point  of  comfort,  all  such  lotteries 
are  disadvantageous  upon  the  whole. 

Be  this  as  it  may,  till  at  a  comparatively  late 
period,  the  drcumttances  of  the  tunes  admitted 
of  no  other.  It  was  not  tiU  the  reign  of  Henty 
the  8th^  vix.  by  statute  22  Hen.  Vlll.  c  5,  that, 
for  raismff  supplies  for  public  purposes,  any  such 
rates  as  the  county  rates  appear  to  have  bieen  in 
use:  If  so,  the  purse  of  one  or  other  party  was 
tbeiefoic  the  only  fund  on  which  the  expense 
oould  before  that  time  be  imposed. 

The  year  1628  is  the  earliest  point  of  tune  to 
which,  on  this  subject,  the  information  left  to  us 
extends.  At  that  ume,  as  already  observed  (Part 
I.  Chap.  IV.  81,  p.  76,)  eiehipence  a  head  oer 
the  aUowanoe  made  to  jurymen.   And 
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.  4.  Let  the  allowance  be  neither  more  nor 
less  to  gentlemen  than  to  yeomen  jurymen. 
For,  if  to  the  gentleman  the  expense  of  at- 
tendance will  naturally  be  greater  than  to  the 
yeoman,  it  is  because  in  general  the  gentle- 
man, in  respect  of  his  superior  opulence,  is 
better  able  to  afford  it. 

True  it  is,  that  the  rank  of  the  gentleman 
is  not  exempt  from  indigence :  understand, 
casual  and  relative  indigence.  But  neither  is 
that  of  the  geoman :  and  surely  it  is  in  the 
worst'proviiUd  class  that  the  degree  of  indi- 
gence, and  consequent  suffering,  is  capable  of 
l>eing  most  acute,* 


than  in  the  metropolis,  at  iii#i  print  or  at  ftur, 
where  he  could  not  have  more  than  a  mile  or  two 

In  those  days,  dgfatpenoe  was  in  real  value  as 
much,  perhaM,  as  between  three  and  four  shik 
£n^  now.  But  we  know  not  at  what  earlier 
point  of  time  this  sum  may  have  been  fixed:  nor 
consequently  how  much  greater  than  at  present 
the  real  value  of  it  may  then  have  been,  and  been 
designed  to  be. 

Be  this  as  it  may,  paying  them  by  the  eamee 
must,  at  that  lime  as  at  all  ttmes,  have  been,  as 
already  observed^  an  ineligible  mode  of  payment : 
the  amount  of  the  allowanoe  being  to  each  persoo 
uncertain,  and  therefore^  in  pomt  otgenenu  com- 
ibrt,  the  arrangement  a  oisaavantagMus  one  upon 
the  whole. 

*  If  human  reason  had  been  in  use  to  apply 
tlaslf  to  the  subject  oi  judicial  procedure  in  gene- 
ral, and  to  jury^trial,  considered  ai  a  part  of  it 
in  particular,  the  multitude  ofwaooM  subjected 
to  vexation  in  tins  shape  would  never  have  been, 
for  all  causes  without  distinction,  fixed  at  ao  large 
a  number  as  twelve.  But  this  is  among  the  sub- 
jects to  which  as  yet  human  reason  has  not  been 
m  use  to  apply  itself:  among  noUiJawyeis,  acaroe 
any  perwo,  m  point  of  intellectual  acquirements, 
competent,  in  any  degree,  to  the  task,  having 
found  and  felt  in  his  bosom  a  particular  interest, 
strong  enough  to  call  forth  the  application  of  than 
to  the  subject :  and  as  to  lawyers,  acting  all  along 
under  the  impulse  of  a  proressional  interest  op. 
posite  in  almost  every  point  to  that  of  the  pubOc 
m  generaL  the  disposition  to  endure  inoonveni* 
eoces  in  all  shapes  without  remedy,  not  the  dis- 
position to  be  on  the  out-look  for  remedies,  is  the 
disposition  which,  on  all  causes,  it  has  been  their 
ftudy  to  keep  up,  and  inculcate. 

(But  to  put  an  imposnblfr  sunpositioD,)  had 

Sy  interests  other  than  those  of  the  all-powerAiI 
mers  of  the  system,  viz.  the  judges,  with  their 
associates  and  dependents,  the  prSfessional  and 
other  official  lawyers— had,  in  a  word,  the  interests 
of  the  people,  either  in  the  character  of  tuitors^ 
or  in  the  character  ci  jurymen,  presided  over  the 
details  of  it,  the  reduction  would  not  have  stopped 
there;  but,  having  Tegard  to  the  whole  oirtiiis 
mass  of  vexation  together,  would  have  confined 
the  production  of  it  to  the  case  in  which,  in  the 
judgment  of  one  or  other  of  the  pasties  interested. 
It  would  be  of  use:  in  a  word,  every  cause,  not  of 
a  penal  nature,  would  in  the  first  instance  have 
betm  determined  in  the  mode  so  stnmffly  insisted 
on  in  another  place :  (See  Scotch  Reform,  LeU 
ter  L)  viz.  in  the  way  of  lutfurof  procedure,  in  a 
sinde-scated  judicatory,  as  now  before  a  justice 
of  tile  peace;  >ry.lHa/  not  being  resorted  to  but 
(a  the  wtijstt  appeal. 


§  6.  Arrangements  continued— -4.  Fund^  om 
which  the  Compensation^moneg  shall  be 
charged, 

1 .  As  well  in  ordinary  or  common  jury  causes, 
(viz,  where,  by  the  supposition,  no  siore  than 
one  or  two  gentlemen  are  upon  the  jury,)  aa 
in  extraorduary  or  ^pedal-jury  causes,  where 
(also  by  the  supposition^  as  manygentlemeii 
as  yeomen  are  upon  the  jury,  let  the  expense 
of  the  above  proposed  compensation-mooey 
(ny  jury-money)  be  borne — not  by  the  suiU^ 
on  either  side,  but  by  the  public  at  lai^ge :  — . 
viz,  by  being  added  to  the  eo/unty-ratesz-y 
unless,  for  this  particular  purpose  alone,  it 
were  worth  while  to  look  out  for  a  mode  oiT 
assessment  more  equable. 

The  interest  here  provided  for  is  that  of 
the  suitors :  viz,  on  that  side  of  the  cause  on 
which*  whether  in  the  right  or  the  wroqg; 
this  part  of  the  costs  of  suit  would  otherwise 
beifflpaeed.t 

2.  In  a  speeial-jury  cause,  t.  e.  where,  at  the 
requisition  of  a  party  on  either  side,  a  hal^ 
and-half  jury  has  been  ordered,  to  prevent  a 
disproportionate  quantity  of  vexation  in  this 
shape  from  fidling  on  the  gentlemen's  dass, 
let  an  extra  sum  of  money,  at  the  rate  of  so 
much  »-head  for  the  extra  number  of  juron 
allowed  (viz.  four  or  five)  be  charged  in  the 
way  of  costs,  on  the  party  by  whom  the  re- 
quisition was  made :  payable,  however  -^noi 
to  the  gentlemen  jurymen,  but  to  the  county 
or  other  public  fund,  on  which,  as  above,  the 
ordinary  expense  of  jury-money  is  proposed  to 
be  charged. 

Interest  provided  for  -^  that  ofjurumen  :  viz* 
gentlemen  jurymen ; — ohjeet  aimed  at — pre* 
vention  of  vexation — viz.  of  vexation  whicb» 

•Y  From  the  a|{gregate  number  of  lawsuits 
which  receive  their  decision  in  the  course  of  • 


given  len{[th  of  time,  the  aggregate  body  of  « 
tigants^  m  proportion  as  those  decisions  are,  or 
are  supposed  to  be,  conformable  to  justioeu  derive 
gratU  that  secoiity,  which  the  aggregate  Dody  ef 
litigants  in  those  same  suits  do  not  enjoy  but  at 
the  charge  of  the  aggregate  mass  of  vexation  and 
expense  attached  tothose  several  suits.  (See  Pro. 
test  against  Law  Taxes.) 

On  this  principle,  so  far  as  hand  fide  Htigsnts 
slone  are  concerned— on  this,  were  this  the  only 
principle  consulted,  there  is  not  any  psxt  of  the 
expense  of  litigation  that  ought  not  to  be  slufted 
off^from  the  purses  of  litigants  upon  the  pubUc 
purse.  But,  if  this  transference  were  extended 
to  the  vAofe,  litigation  would  be  converted  into 
a  game :  in  which  the  expense  of  the  stakes,  beings 
borne  by  the  public,  would  thus  be  raised  to  an 
ivdMie  quantity:  raised,  vis.  for  the  amusement 
of  litieants  and  profit  of  lawyers.  Where,  how* 
ever,  me  expense  assessed  on  the  public  is  inca* 
paUe  of  beinff  increased,  in  so  far  as  this  is  the 
case,  the  misaiief  in  question  cannot  by  the  trans- 
ference in  question  be  increased.  And  in  this 
case  is  the  aUowance  here  proposed  to  be  mad^ 
as  well  ss  that  part  of  the  emotuments  of  judges 
wiuch  is  in  the  shape  of  ^alan^. 
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in  the  ihape  of  jury-aervioe,  might  otherwise 
&11  in  an  undue  proportion  on  that  claas. 

3.  Immediately  after  the  trial,  upon  the 
bringing  in  of  the  verdict,  let  the  judge, 
instead  of  leaving  the  expense  of  the  extra 
jury-money  to  lie,  as  above,  upon  the  party 
by  whom  the  half-and-half  ^VLvy  wis  required, 
hare  power  either  to  impose  it  on  any  other 
party,  or  simply  to  take  it  off:  in  which  latter 
case,  the  contribution  destined,  as  above,  for 
the  public  fund,  will  for  this  time  not  be  re- 
ceived. 

4.  In  the  event  of  his  exercising,  in  either 
way,  the  above  proposed  power,  it  ought  to  be 
nnder  the  notion,  and  naturallv  irill  be,  that 
the  cause  is  of  the  number  of  those  which, 
on  some  ^fecial  ground  or  other,  will  warrant 
the  imposing  on  the  gentlemen^  dass  this 
addition  to  the  quantity  of  vexation  imposed 
upon  them  in  this  shape.  This  tpedal  ground 
will,  as  above,  be  either — 1.  Extra  difficulty, 
2.  Extra  importance,  or  3.  Demand  for  equa- 
lity of  numbers  on  the  score  of  apprehended 
partialities  —  say  more  brief!  v,  apprehended 
partialities.  In  the  terms  of  his  order^  let 
the  judge  specify  on  which  of  these  several 
gromids  it  has  been  founded. 

5.  For  a  further  check  upon  the  practice  of 
making  wanton  demands  on  the  time  of  the 
gentlemen's  class,  lest  the  simple  charge  of  the 
extra  Jury-money  (which  at  ihe  present  esta- 
blished rate  will  amoimt  to  no  more  than  either 
four  or  five  guineas)  should  not  be  sufficient, 
let  the  judge  have  moreover  power  to  increase 
it  at  his  discretion,  up  to  a  limited  amount : 
suppose,  for  example,  treMe  the  amount  of  the 
simple  charge. 

6.  The  form  of  the  judge's  order  may,  in 
any  of  the  above  cases,  be  extremely  simple : 
—  as  for  example  — 1.  *'  This  cause  being  by 
me  deemed  proper  for  the  cognizance  of  a  spe- 
cial jury,  viz.  on  the  score  of"  [then  proceed 
to  say  extra  difficulty,  extra  importance,  or  ap- 
prehended partialities,  any  one  or  any  tu>o,  or 
all  three,  as  the  case  may  be]  '*  let  no  extra 
jury-money  be  paid — or  let  extra  jury-money 

be  paid — not  by being  the  party  by 

whom  the  requisition  of  the  special  jury  was 

made,  but  by *'  [mentioning  some 

other  party  or  parties.]    2.  "  The  requisition 

made  of  a  special  j  ury  in  this  cause  by " 

[here  mention  the  name  of  the  party,  and  his 
station  in  the  cause]  "  being  by  me  deemed 
groundless  and  wantonly  made,    instead  of 

being  the  simple  amount  of  the  extra 

jury-money,  payable  to  and  in  exoneration  of 
the  county  fund,  let  the  sum  paid  by  him  be 
*'  [here  mention  the  sum.] 

7.  I^  fines  for  non-attendance  be  paid  to 
and  in  exoneration  of  the  fund  on  which  the 
expense  of  jury-money  is  imposed. 

.  For  further  explanation  and  justification  of 
the  above  proposed  arrangements,  a  few  more 
words  may  perhaps  not  be  iU  bestowed. 


As  in  the  case  of  the  yeomen's  dass,  so  in  the 
case  of  the  gentlemen's  class,  justice  requiret 
that,  as  in  any  other  shape,  so  in  the  shape  m 
question,  a  disproportionate  quantity  of  0ex»- 
tion  shall  not  be  imposed:  thence  the  ground 
for  the  preventive  measures  above  proposed* 

But,  rather  than  any  extra  pecuniary  al- 
lowance, in  the  name  of  conmensation-money^ 
should  be  given  to  individuals  of  the  gentle- 
men's dass,  in  contradistinction  to,  and  at  the 
expense  of^  those  of  the  ^eomen*s  dass,  better 
the  money  were  thrown  mto  the  sea.  By  any 
sudi  extra  allowance,  a  pernidous  prindple— - 
a  prindple  of  sordid  and  oppressive  partiality 
— would  be  perpetuated :  and  public  service  in 
this  shape  would,  instead  of  being  a  burthen 
indeed,  but  an  honourable  and  usefiil,  nor  thai 
a  heavy  burthen — imposed  on  all  alike,  would 
as  at  present  be  an  o^ect  of  rapadty  and  in- 
trigue, sought  for  and  obtained  by  audi  as  are 
least  deserving  of  it. 

If,  upon  this  plan,  vexation,  in  the  diape  in 
question,  should,  in  a  proportion  a  little  greater 
(and  it  could  be  but  a  little  greater,)  fidl  on 
the  gentlemen's  class  than  on  the  yeomen's,  the 
overplus  would,  it  is  supposed,  find  for  its 
justification  the  following  grounds,  none  of 
which  could  have  any  application  in  the  oppo- 
site case:  — 

1.  In  the  character  of  suitors,  to  the  lot  of 
the  gentlemen's  dass  fall,  in  by  fitf  the  larcer 
proportion,  as  well  causes  that  are  attended 
with  extra  difficulty,  as  those  which  are  at- 
tended with  extra  importance, 

2.  When,  on  the  only  remaining  ground, 
viz.  the  ground  of  apprehended  partialities,  a 
special  jury  is  allowed  (t.  e,  a  jury  containing 
an  extra  proportion  of  gentlemen,)  it  is  prin- 
dpally,  if  not  solely,  for  the  protection  of  the 
interests  of  this  dass,  in  case  of  any  confliet 
which  it  may  have  with  the  interests,  pas* 
sions,  or  prejudices  of  the  other.  Receiving 
this  extra  ben^t,  they  ought  not  to  grudge  a 
smaU  portion  of  extra  burthen. 

3.  Between  the  gentlemen's  dass  and  the 
yeomen's,  the  characteristic  difference  is— - 
that,  of  the  gentleman's  time,  a  portion  may 
be  applied  to  this  public  purpose — to  the 
purpose  of  judicature,  without  imposing  upon 
him  a  loss  of  a  pecuniary  nature :  whereas,  in 
the  case  of  the  yeoman,  a  tax  upon  his  Itme 
is,  besides  the  tax  upon  his  time,  a  tax  upon 
his  purse. 

4.  Service  in  this  line  being  a  source  of 
useful  information,  and,  like  a  scholastic  ex* 
ercise,  a  source  of  intdlectual  power,  whether 
it  be  or  be  not  pleasant  to  the  particular  in- 
dividual, it  is  for  the  advantage  of  the  public 
at  large  that  eadi  man  should  have  his  share 
of  it :  and  if  this  be  true,  even  in  the  instance 
of  the  yeomen's  dass,  whose  share  in  other 
branches  of  government  is  comparativdy  so 
small,  it  must  be  so  in  a  more  eminent  de- 
gree in  the  instance  of  the  gentlemen's  dass^ 
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ivfaose  share  in  other  branches  of  government 
is  comparatively  so  hrge. 

By  service,  in  the  department  of  justice  in 
the  character  of  juryman,  a  man  is,  in  some 
measure,  trained  and  fitted  for  service  in  the 
field  of  government  at  large,  in  the  character 
of  parliamentary  elector. 
.  5.  It  may  be  of  use  that  it  should  be  distinctly 
aeen  on  what  ground  stands  the  demand  for 
an  extra  number  of  gentlemen  jurymen  on 
the  score  of  extra  difficulty  or  extra  import^ 
«nce — in  a  word,  on  any  other  ground  than 
that  of  apprehended  partialities  to  the  pre- 
judice of  that  same  class.  For  the  purpose 
of  guidance,  if  by  no  other  than  the  only  use- 
ful and  proper  sort  of  influence,  viz,  influence 
of  understanding  over  understanding,  one  man 
of  superior  intellectual  aptitude  is  as  sufficient 
as  any  greater  number  could  be :  to  this  pur- 
pose, therefore,  the  only  advantage  gained  by 
any  addition  to  the  number  of  gentlemen  in 
the  jary,*is  the  additional  chance  it  affords  of 
obtaining  the  requisite  degree  of  aptitude  in 
this  shape,  in  the  person  of  some  ow. 

In  regard  to  the  Jme$  for  non-^Utendancet 
the  present  system  being  inefficient,  and  al- 
most completely  nugatory,  to  give  effect  to 
them,  and  reconcile  at  the  same  time  to  each 
other  the  antagonizing  ends  of  justice,  would 
require  some  new  arrangements,  whidi,  if  in- 
tentions were  but  honest,  might  easily  enough 
be  carried  into  effect.  On  this  head,  a  few 
general  hints  are  as  much  as  room  can  be 
found  for  in  this  place :  — 

1.  The  interest  that  individuals  at  large 
have  in  the  general  Jund  —  say  the  county 
fund  —  not  affording  to  any  one  of  them  a 

motive  adequate  to  tiie  purpose  of  engaging 
him  to  watch  oyer  its  interest  in  this  behafr 
with  effect,  a  special  interest  must  be  given 
to  some  one  person  —  for  example,  the  per- 
son by  whom  the  monies  of  tiiis  fund  are 
received:  a  spedal  interest,  viz,  in  the  form 
of  a  per  centage  upon  the  amount. 

2.  Into  the  pocket  of  this  one  person,  the 
money  ought  to  be  made  to  find  its  way  as  it 
were  of  course :  viz,  without  need  of  a  law- 
zmt  to  be  instituted  by  Aim,  much  less  by 
any  one  else,  for  that  purpose. 

3.  On  non-appearance  of  any  person  sum- 
moned to  appear  for  the  purpose  of  jury 
service,  let  the  money  be,  by  a  certain  day 
thereafter,  levied  on  him  of  course :  unless 
at  the  day,  appmnted  for  appearance,  in  lieu 
of  the  person  himself,  there  appear,  under 
his  signature,  a  paper  exhibiting  some  one  or 
more  of  a  list  of  legitimate  excuses,  to  be  al- 
lowed and  mentioned  as  such  in  the  form  of 
the  mmmone:  the  fiwts  of  such  excuses  to  be 
established  by  an  affidavit,  with  or  without 
oo-attestators,  as  the  case  may  be,  accord- 
ing  to  printed  forms,  pre-appointed  for  the 
purpose,  free  of  stamp-duty,  and  every  other 
avoidable  expense. 


Were  the  arrangements  left  to  him,  a  i 
her  of  ihefirm  of  Judge  and  Co,  would  settle 
them  on  this  occamon  as  he  does  on  others. 
From  this  burthen  as  from  others,  applications 
made  for  relief  in  the  case  where,  by  accident^ 
as  above,  the  burthen  has  been  rendered  im- 
due,  would  be  more  burthensome  than  the  bur* 
then  itself:  of  an  application  thus  made,  the 
burthen  would  be  certain,  ntccese  precariout* 
De&ulters  without  excuse  would  remain 
unpunished:  defiiulters  with  good  excuse — 
de&ulters  from  necessity —  would  be  oppres- 
sed. To  each  useful  purpose  the  system  would 
be  inefficient:  suffering  to  particular  indivi- 
duals, with  pickings  to  Judge  and  Co.  out  of 
the  same,  would  be  the  only  fruit  of  it. 

At  the  same  time  the  whole  business  would 
be  conducted  with  the  most  unimpeachable 
regularity.  Precedent  would  have  been  pur- 
sued in  evervthing  that  was  done :  and  thus, 
as  usual,  all  complaining  mouths  would  be 
shut :  unlearned  mouths  shut,  learned  shoul* 
ders  saved  harmless  —  saved  from  every  par* 
tide  of  burthen,  as  in  all  other  shapes,  so  in 
the  shape  of  blame. 

§  7.  Arrangements  continued — 5.  Formatiem 
of  the  Qualified  List  —  viz,  m  other  cotm* 
ties,  jfc.  as  well  as  Middlesex. 

The  basis  of  the  jury  system  being  the 
qualified  list,  the  plan  here  brought  to  view 
might  appear  chargeable  with  oversight  or 
negligence,  if  a  topic  so  material  were  alto- 
gether paned  by  in  silence.  But  the  relevant 
&cts  being  in  so  high  a  degree  diversified,  and 
for  the  most  part  so  inextricably  buried  in 
obscurity,  the  nature  of  the  case  precludes 
every  such  attempt  as  that  of  proposing,  in 
relation  to  this  part  of  the  subject,  partlcn- 
larlyin  such  a  place  as  the  present,  anything 
like  a  detailed,  determinate,  and  in  a  geogra^ 
phical  sense  all-comprehensive,  system  of  ar« 
rangements. 

By  change,  be  it  what  it  may — by  innova- 
tion, on  this  as  on  every  other  part  of  the 
field  of  law — inconvenience,  in  some  shape 
or  other,  in  some  degree  t>r  other,  is  sure  to 
be  produced.  Unless,  therefore,  and  unti!, 
inconvenience  in  some  specific  shape  can  be 
pointed  out  as  resulting,  or  about  to  result, 
n-om  the  arrangements  actually  in  use,  this 
general  consideration,  loose  as  it  is,  will,  in 
each  division  of  the  country,  as  well  as  at  every 
period  of  time,  operate,  as  a  sufficient  bsr 
against  any  change  that  can  be  proposed.  But 
no  sooner  is  any  such  specific  inconvenience 
pointed  out,  than  the  bar  is  provisionally 
removed :  and  then  comes  the  operation  oif 
making  a  comparative  estimate  of  the  amount 
of  inconvenience  on  both  sides,  in  such  sort, 
that  when  placed  by  the  mind  in  two  opposite 
scales  as  in  a  balance,  a  just  conclusion  may 
be  formed,  determining  on  which  side  the  pre* 
ponderance  has  place* 
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But,  in  different  territorial  diTinons,  ooun- 
ties  and  privileged  boroughs  taken  together, 
cirenmstanoes  are,  in  ttds  respect,  so  ex- 
tremely different,  that,  independently  of  those 
changes,  which,  in  some  or  all  of  them,  are 
liable  to  be  brought  about  by  <imc,it  can  scarce- 
ly happen  but  that,  if  the  same  course  be,  in 
all  of  them,  pursued  without  variation,  incon- 
▼enienoe,  and  to  no  inconsiderable  amount, 
would,  upon  inquiry,  be  found,  in  some  in- 
stances, to  have  plaice. 

Hence  it  is  tint,  upon  a  general  view  of 
the  subject,  and  antecedently  to  such  parH- 
euloT  inquiry  as  no  power  other  than  that  of 
parliament  is  competent  to  make  with  effect, 
a  general  inquiry,  of  the  nature  above  inti- 
mated, cannot  with  propriety  be  considered  as 
superfluous. 

For  any  such  inquiry,  the  present,  how- 
ever, is  not  the  proper  place.  The  alarming 
political  grievance,  the  utter  destruction  im- 
pending over  the  palladium  of  the  English 
constitution,  the  liberty  of  the  press  —  this 
was  the  consideration,  but  for  which  the  pre- 
sent inquiry  would  never  have  been  engaged 
in.  Of  this  mischief  the  county  of  Ifiddlesex 
has,  by  the  causes  already  spoken  of,  been 
rendered  almost  the  sole  theatre.  To  the  ex- 
dnaion  of  these  mischiefs,  so  far  as  depends 
upon  the  composition  of  the  qualified  list,  an 
assembli^  formed  upon  the  principles  upon 
which  the  composition  of  that  list  has  hi- 
therto been  grounded,  may,  for  anything  that 
hath  as  yet  presented  itself  to  my  view,  be 
suflicient :  I  mean,  of  course,  with  the  help  of 
such  ulterior  arrangements  as  may  be  confor- 
mable to  the  principles  herein  already  brought 
to  view. 

On  what  persons  ought  the  obligation  of 
serving  on  juries  to  be  imposed  ?  Answer — 
On  every  human  being,  but  for  some  apt  and 
special  cause;  either  fAexchttum  or  exemption. 
It  is  therefore  by  the  indication  of  such  cautea, 
with  the  reasofifl  on  whidi  their  aptitude  in 
that  diaracter  respectively  depends,  that  the 
proper  abstract  answer  to  that  question  will. 
In  its  several  ramifications,  be  furnished.  So 
fitf  as  concerns  exchuioH,  these  causes  would 
be  found  to  bear  a  considerable  analogy  to  the 
causes  of  exclusion  applicable  to  the  function 
iff  parliamentary  elector.  In  some  instances, 
a  cause  that  applies  to  the  one  function  would 
be  found  exactlv  applicable  to  the  other ;  — 
whUe  in  other  instances,  such  coincidence 
will  be  seen  not  to  have  place.  But  in  the 
instance  of  every  circumstance  that,  in  the 
character  of  a  cause  of  exclusion,  can  be  pro- 
posed with  reference  to  either  function,  whe- 
ther it  be  deemed  applicable  to  both  functions 
or  to  one  onlv,  and  whichsoever  be  that  one, 
considerable  light  would  be  seen  to  be  thrown 
on  the  subject  by  the  comparison  thus  pro- 
posed. 

*  Thus  much  may  be  said  of  both  cases :  viz, 
that,  consideration  had  of  the  great  change 


in  the  value  of  money,  as  well  as  in  other  in- 
fluencing circumstances  in  abundance,  if  the 
existing  arrangements  were  proper  at  the 
times  at  which  they  were  respectively  made, 
it  is  impossible  that,  taken  altogether,  they 
should  be  equally  so  at  present. 

At  the  same  time,  from  the  mere  existence 
of  that  comparative  degree  of  impropriety,  it 
follows  not,  that  the  advantages  capable  of 
being  gained  by  the  removal  of  the  impro* 
priety,  would  be  an  over-balance  for  the  in* 
convenience  that  ought  to  be  apprehended 
from  a  change. 

A  state  of  things  by  no  means  incapable  of 
bemg  realised,  and  which  ought  therefore  to 
be  kept  in  view,  is — that  the  arrangements, 
having  been  in  a  less  degree  proper  at  tha 
time  when  they  were  made,  have  by  change 
of  circumstances  been  rendered  more  proper 
than  at  first :  —  that,  for  example,  the  pecu- 
niary part  of  the  qualification,  having  origi- 
nally been  set  at  too  high  a  rate,  has,  by  too 
depreciation  of  money,  been  rendered  more 
proper  in  the  present  less  immature  state  of 
society,  than  it  was  in  the  more  immatura 
state  of  things  which  gave  birth  to  it. 

For  any  attempt  to  penetrate  any  further 
into  the  subject,  it  would  be  time  enough  i£, 
for  any  practical  purpose,  the  observationa 
herein  already  submitted  to  the  public  should 
be  found  to  have  a  claim  to  notice.  Taking 
the  county  of  Middleaex,  in  the  first  place,  for 
the  local  field,  it  would  then  be  time  enough 
to  extend  the  inquiry  to  the  formation  of  Uia 
several  oripnal  qualified  lists  for  the  seveval 
species  of  juries,  relation  being  likewise  had 
to  the  several  species  of  judicatories  in  wfaidi 
they  have  to  serve. 

It  would  then  also  be  time  enough  to  el* 
tend  and  apply  the  whole  of  the  inquiry  to 
the  several  other  countiee,  and  judicial  dii^ 
tricts  included  in  counties. 

Should  any  such  inquiry  come  to  be  insti* 
tuted,  the  facts,  collected  and  brought  to  light 
in  relation  to  the  county  of  Altddletex  by  tho 
public  spirit,  the  activity,  and  intelligence  of 
Sir  Richard  Phillips  (tee  his  above-mentioned 
work  throughout)  will  be  found  highly  service- 
able :  for  out  of  them  may  be  formed  a  basb 
for  inquiry,  applicable  to  the  several  other 
cases  just  alluded  to.  As  to  all  these  mat* 
ters,  for  the  present  at  least,  I  can  therefore 
do  neither  more  nor  better  than  to  refer  tha 
reader  to  that  eminently  valuable  and  merits 

rious  publication.* ^___««. 

""•~On  the  sufctject  of  what  is  called  unatOmUm^ 
my  opinions  have,  in  this  very  work,  been  alicady 
too  plainly  and  strongly  expressed  to  need  wp^m 
tition  here.  But  the  mention  here  made  or  s» 
important  a  topic  having  been  but  incidental^  I 
have  not  faicluded  it  in  form  in  the  list  of  the 
changes  here  pnqposed.  The  subject  bdng  as  yif 
far  from  exhausted,  to  do  complete  justice  would 
require,  as  by  its  importance  it  would  well  wananti 
a  separate  publication. 

In  any  leading  quarter,  during  the  short  time 
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§  8.  Arrangements  continued — 6.  Corruption 

bjf  Individuals  how  prevented — No  Party 

should  foreknow  his  Jurymen, 

As  well  in  special-jury  causes,  our.  unth  a 
half-and-half  )uTy,  as  in  common-jurj  causes, 
with  one  or  two  gentlemen  jurymen,  let 
matters  be  so  ordered,  that,  to  the  parties  on 
eadi  side,  it  shall,  to  the  latest  moment,  be 
knposible  to  know  who  the  persons  are  that 
will  serTe  as  jurymen  in  the  cause. 

The  interest  thus  provided  for  is  that  of 
the  suitors,  viz,  in  eadi  cause  that  of  him  who 
Ss  in  the  right:  the  object  aimed  at  is — on 
the  part  of  jurymen,  moral  aptitude:  viz,  in 
respect  of  exemption  from  such  corruptive 
influence — such  influence  of  will  over  will  — 
as  it  may  lie  in  the  way  of  individuals  in  the 
character  of  suitors,  to  exercise  on  the  ded- 
aion  of  those  their  occasional  judges. 

On  this  occasion,  before  we  come  to  speak 
of  the  means  conducive  to  this  end,  obser- 
vation will  require  to  be  taken  of  a  sort  of 
tonflict  which  has  place  between  interest  and 
itUerest,  and  thence  between  obfeet  and  object : 
between  the  interest  of  suitors  (viz,  such  as 
are  on  the  right  side  as  above,)  and  the  inte- 
rest of  jurymen.  If  that  of  jurymen  were  the 
interest  that  possessed  the  sole  or  the  pre- 
dominant claim  to  regard,  rotation  and  that 
alone  would  be  the  principle  employed :  for, 
as  wiU  be  seen,  in  so  fiir  as  that  principle  is 
departed  from,  in  so  far,  on  the  part  of  jury- 
men, vexation — the  aggregate  mass  of  vexa- 
tion, produced  by  the  oblation  of  serving 
in  that  character,  must,  viz,  in  respect  of 
the  number  of  them  subjected  to  it,  be  in- 
creased. 

.  But  in  that  case,  of  the  jurors  who  will 
have  to  serve  in  a  given  cause,  if  no  super- 
numeraries are  summoned,  the  whole  number, 
or  if,  to  make  allowance  for  accidents,  super- 
numeraries are  summoned  (but  in  no  greater 
number  than  is  necessary  to  make  sufficient 
allowance  for  sudi  accidents,)  a  large  pro- 
portion of  that  number  might  come  to  be 
foreknown  to  the  suitors  in  that  same  cause. 
Here,  then,  is  a  door  open  to  corruption — 
to  corruption  in  that  shape  —  or  at  least  in 
one  of  those  shapes — in  which  the  existence 
of  it — the  notorious  and  declared  existence 
of  it — gave  birth  to  the  first  of  the  whole 
•tring  of  those  statutes  relative  to  juries,  in 
JWhich  any  mention  is  made  of  specio/  juries. 

If  the  principle  of  rotation  be  taken  for  the 

that  I  can  have  yet  to  live,  should  a  disposition 
ever  manifest  itself  to  consider  the  dictates  of 
veracitu  and  JusUee  as  fitter  guides  for  the  con- 
duct or  JBngfash  judicature  than  blind  and  unre- 
flecting pngudiee,  it  will  then  be  soon  enou|^  to 
bestow  upon  the  subject  a  quantity  of  time  and 
apace  proportioned  to  its  importance.  It 'might 
then  be  seen,  perhaps,  nearly  to  what  age,  imd 
not  improbably  to  what  parents,  themonsterowed 


basis,  two  other  principles  ought  therefore 
to  be  mixed  with  it :  mixed  with  it,  in  the 
character  of  correctives  and  preservatives: 
correctives,  viz.  to  the  tendency  of  that  prin- 
ciple, when  employed  crude  and  single ;  pre^ 
servatives,  viz.  against  the  danger  of  sudi 
sinister  influence.  The  one  is — the  prindple 
of  disconnexion  as  above  explained ;  discon- 
nexion as  between  gentlemen  jursrmen  and 
yeomen  jurymen,  by  means  of  local  distance^ 
The  other  is — the  prindple  of  chance:  viz. 
as  applied  to  the  determination  of  the  indi- 
viduals that  shall  serve  together  on  the  occa* 
don  of  each  several  cause. 

But,  when  applied  on  tiie  occasion  in  quet* 
tion  to  the  purpose  in  question,  the  principle 
of  chance  requires  an  increase  of  number — 
of  the  number  of  persons  subjected  to  this 
vexation :  it  requires,  for  the  purpose  of  eadi 
several  cause,  the  attendance  of  a  number 
greater  than  the  number  of  those  who  will 
have  to  serve  on  the  occasion  of  that  same 
cause :  for,  if  twelve  (the  number  of  those 
that  serve  on  each  cause)  were  all  that,  un* 
der  and  in  nrtue  of  the  summonses  delivered 
to  them  by  the  sheriff,  were  capable  of  scry- 
ing in  that  cause,  the  consequence  is,  that 
of  each  man,  in  so  fiu:  as  it  were  certain  that 
he  would  attend,  it  would  be  certain  that  he 
would  serve :  and  in  this  certainty  there  would 
be  no  room  for  chance.  True  it  is,  that  of  hit 
attendance,  even  in  that  case,  there  could  be 
no  absolute  certainty :  for,  beddes  the  acci- 
dents, such  as  death  and  dckness,  to  whidi 
all  mankind  are  subject,  and  over  whidi  the 
will  of  man  has  no  controul,  if,  rektion  being 
made  to  the  state  of  the  law  on  one  hand» 
and  the  state  of  his  own  affairs  and  indina* 
tions  on  the  other,  it  were  to  this  or  that  nan 
more  agreeable  to  stay  away  in  despite  of  the 
law,  tlum  attend  in  obedience  to  the  law,  ha 
would  do — as  jurymen,  or  at  least  as  gentle- 
men jurymen,  are  at  present  suffered  to  do  by 
gentlemen  judges — he  would  stay  away  ae» 
cordingly.  But,  though,  to  any  good  purpooe, 
certainty  would  not  in  that  case  be  attain- 
able, yet  to  a  bad  purpose,  viz.  to  the  purpose 
of  corruption,  in  the  way  in  question,  ajoro- 
bability  but  too  little  short  of  certainty  woM 
be  attamable:  for  the  corrupter,  foreftmowing 
— knowing  as  soon  as  the  list  of  the  persona 
summoned,  or  about  to  be  summoned,  for  aer- 
vice  in  the  cause  in  question,  were  known  to 
him — the  corrupter,  knowing  of  twelve  per- 
sons, in  the  power  of  every  one  of  whom  it 
would  be,  bating  acddents,  to  serye,  would 
at  the  same  time  know  of  so  many  persons,  of 
the  attendance  of  any  one  or  more  of  whom 
he  would,  in  the  event  of  his  succeeding  in  hia 
plan  of  corruption  in  their  instance,  be  suifi-» 
dently  assured. 

In  the  case  of  conunon  juries,  the  statute 
so  often  spoken  of  (3  Geo.  II.  c  25)  has,  in 
§  8,  with  or  without  intending  it,  afforded  for 
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thn  ndutuy  application  of  the  principle  of 
ckmee  a  suflBdent  basis :  72  being  the  greatest 
number,  48  the  least  namber,  whidi  (regard 
being  apparently  had  to  the  diifferenoe  between 
county  and  county  in  respect  to  loeai  extent) 
it  allows  to  be  summoned  to  appear  on  each 
occasion— for  example,  at  each  atstze^for  the 
trial  of  whatever  number  of  causes  may  happen 
to  be  ready  for  trial  at  that  assize.  But  not 
only  of  this  least  allowed  number,  48,  but 
of  a  considerably  less  number,  it  is  evident, 
that,  with  the  help  of  the  principle  of  chance, 
it  might  be  made  use  of  in  sudi  manner  as  to 
rend^  corruption — previous  intercourse,  and 
thence  corruption— on  the  part  of  individuals, 
pnctically  speaking,  impossible.  For  the  first 
cause  that  comes  on  for  trial,  immediately  be- 
fore the  trial,  let  the  names  of  all  such  as  are 
present  be  put  into  a  dark  box,  shaken  to- 
gether, and  so  drawn  out.  If  of  these  twelve 
it  were  determined,  that  after  this  first  cause 
they  required  respite  (though  for  the  judge 
who  has  the  guidance  of  them  there  is  no  re- 
spite,) these  might  on  the  second  cause  be  all 
1^  them  set  aside,  and  for  that  second  cause 
the  lottery  be  confined  to  the  remainder:  and, 
the  first  twelv^e  being  after  their  respite  re- 
placed in  the  lottery,  so  on  through  any  num- 
ber of  causes. 

But  if,  in  the  instance  of  any  one  cause  it 
be  in  the  power  of  any  one  person  of  himself 
to  determine^  or  by  any  other  means  to  know 
of,  a  set  of  persons,  in  the  power  of  Mch  or 
even  any  one  of  whom  it  shell  be  in  the  cha- 
racter of  juryman  to  serve,  in  the  power  of 
that  one  person  it  is,  whether  by  neglect  or 
by  design,  to  introduce  an  intended  corrupter 
to  so  many  persons  in  whose  power  it  will  be, 
if  corrupted,  to  secure  to  him  the  verdict  he 
desires :  and,  the  greater  the  number  of  the 
persons  to  whom  it  happens  to  be  in  posses- 
sion of  this  knowledge,  the  greater  the  num- 
ber of  such  possible  introducton,  and  by  that 
means  the  greater  the  probability  that  such 
corruption  will  take  place. 

Let,  for  instance,  the  rule  be  such,  that  it 
it  is  by  a  certain  person — for  example,  the 
sheriff  (thai  is  to  say,  the  attometf  by  whom, 
in  the  character  of  wder-eherifff  ike  business 
is  done)  —  that  it  is  by  this  person  that  ^e 
list  of  the  persons,  who  are  to  be  summoned 
to  serve  as  jurors  on  the  occasion  in  ques- 
tion— for  example  on  the  nstize  in  question — 
is  to  be  determined ;  —  that  at  the  assize  in 
^estion,  the  number  of  these  is  to  be  48 ;  — 
and  that  in  the  first  cause  that  stands  on 
the  roll,  the  12  first  of  those  that  appear  are 
to  serve.  In  this  state  of  things,  it  is  evi- 
dent, that  if  to  this  attorney  it  should  happen 
to  find  his  convenience,  either  in  corrupting 
the  requisite  number  of  jurymen  himself, 
(which  might  be  attended  with  some  danger) 
er  in  letting  in  another  corrupter  upon  them 
{which  might  be  done  without  any  danger,) 


the  regular  practice  will  find  itself  altogether 
well  adapted  to  the  purpose. 

In  this  state  of  things,  thus  for  illustration 
sake  supposed,  we  see,  in  aid  of  the  practice 
of  corruption,  two  auxiliary  principles — tfiz. 
choice  aad/oreknowiedget  confederated.  But 
even  without  the  aid  of  choice,  foreknowledge 
may  very  well  be  sufficient  for  the  purpose. 
Suppose  it  settled,  that  in  the  groee  or  total 
qualified  liet^  the  names  shall  be  entered  in 
the  order  of  the  alphabets  moreover,  sup* 
posing  the  whole  number  in  a  given  county 
480,  and  48  the  number  to  serve  on  each  as- 
size; — that  for  the  first  assize,  the  48  whose 
names  stand  first  in  the  alphabetical  list  thus 
composed  shall  be  summoned  to  attend ;  for 
the  next  assize,  the  next  48;  and  so  on.  On 
this  plan,  if  pursued  without  deviation,  it  will 
not  be  in  the  power  of  the  sheriff  (that  is, 
of  the  attorney  his  deputy)  to  choose  a  set  of 
eventual  jurymen  for  the  purpose  of  their 
being  corrupted;  but,  what  is  worse,  it  will 
be  in  the  power  of  every  litigant  to  whom  th« 
order  of  things  in  question  is  known,  to  find 
his  way  to  those  on  whom  he  proposes  to  him*' 
self  to  make  the  experiment — to  find  his  way 
to  them  ofhiwuelf,  and  without  the  need  of 
being  beholden  for  introduction  to  an  under^ 
sheriff  or  anybody  else. 

Thus  much  as  to  juries  in  genera/— thua 
much  as  to  common  juries :  thus  much  as  to 
what,  in  that  case,  is  capable  of  having  place. 
As  to  what  in  that  case  actually  has  place, 
it  is  what  it  might  take  up  too  mudi  room  to 
state,  and  what  at  this  moment  the  means  of 
inquiring  into  are  not  within  my  reach. 

As  to  the  case  of  special  juries,  what  ac- 
tually has  place  lies  in  a  narrower  compass, 
and  at  the  same  time  within  reach.  In  this 
case,  everything  that,  for  the  furtherance  of 
corruption,  by  possibility  could  have  been 
done,  has  been  done :  whether  it  be  ccnstamt 
corruption,  administered,  and  with  certainty 
of  success,  by  and  for  the  benefit  of  persona 
in  "  high  situations**  as  such,  and  without 
either  risk  or  trouble  on  their  part,  as  above 
— or  occasional  and  casual  corruption,  to  be 
on  this  or  that  occasion  administered,  in  hia 
private  and  separate  account,  by  this  or  that 
particuhtf  person,  in  or  out  of  high  situation^ 
to  whom  it  may  happen  to  stand  in  need  of 
such  assistance.  In  the  first  place,  choice  (as 
we  have  so  often  had  occasion  to  observe)  is 
put  into  their  hands;  viz.  by  the  power  of 
"  nomination**  vested  in  the  hands  of  the 
master  packer  for  that  purpose.  In  the  next 
place,  among  the  comparatively  small  num. 
ber  24,  in  the  instance  of  which  the  choice  in 
maiie,  and  attendance  accordingly  commanded^ 
*' forehnowledge**  is  rendered,  to  the  purpose 
in  question,  **  absolute :"  for  out  of  these  24, 
who,  as  per  list,  are  summoned,  of  those  that 
appear,  the  12  whose  names  stand  first  upon 
that  same  list,  are  the  12  that  serve. 
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For  tlie  furtherance  of  oorraption,  th«  ut- 
most that  could  have  bees  done,  haying  thus 
bem  actuhl^  done,  to  what  caute,  to  what 
ptj/ckohgical  cause,  having  its  seat  in  the 
breasts  of  learned  and  reverend  lords  and 
gentlemen,  shall  the  result  be  ascribed?  To 
dnign  9  It  would  be  of  a  piece  with  all  their 
other  designs,  and  all  their  other  doings.  To 
tmbedUtyf  On  the  part  of  no  other  set  of 
men  would  imbecility  be  to  be  found,  weak 
and  palpable  enough  to  match  with  it.  For 
Bote  onoe  more,  that  it  was  amid  the  cry 
of  corruption  —  actually  experienced  and  ac- 
knowledged corruption,  that  this  state  of 
things,  so  exquisitely  adapted  to  the  purpose 
of  that  same  corruption,  was  in  and  by  this 
very  statute  (3  Geo.  IL  c.  25)  part  confirmed, 
part  orgamxed. 

{  9.  Unanimity  increasei  the  Aid  offorded  to 
Corruption  by  Foreknowledge, 

By  the  principle  of  forced  unanimity,  so  long 
l»  that  abomination  is  suffered  to  continue,  an 
enormous  d^ee  of  fieunlity,  as  already  ob- 
served, is  given  to  the  corruption  of  jurors : 
since  by  any  one  of  the  twelve,  so  that  one  be 
but  sufficiently  remunerated  for  the  quantity 
of  endurasce  necessary,  the  sufirages  of  the 
remaining  eleven  may  be  forced.  And  though, 
in  any  given  instance,  as  matters  stand,  it 
should  not  be  capable  of  being  foreknown  to 
a  certainty  that  this  or  that  one  individual 
vrill  on  the  particular  trial  in  question  be  upon 
the  sermn^  li$t — foreknown,  viz.  time  enough 
for  administering  to  him  the  matter  of  cor- 
ruption with  effect,  yet  by  gaining  divers  in- 
dividuals, each  of  them  likebf  to  stand  upon 
the  serving  Het,  the  probability  of  success  may 
in  any  degree  be  increased. 

Were  that  flagitious  principle  rooted  out, 
and  the  principle  which  gives  the  power  to  a 
majority  seated  in  its  place — were  this  done, 
even  a  slight  admixture  of  chance  (if  it  be 
too  much  to  say  the  rational  and  honest  prin- 
ciple of  itself,  and  without  the  help  of  chance) 
would  suffice  to  render  corruption  in  this 
shape  morally  impossible.  If  no  number  less 
than  a  majority,  vis.  less  than  seven  out  of 
twelve,  were  sufficient  to  command  a  verdict 
palpaA>ly  unjust  upon  the  &ce  of  it,  no  such 
verdict  could  be  commanded  without  a  com- 
pletely successful  application  of  the  matter  of 
corruption  to  that  large  number.  But,  taking 
the  state  of  morality  among  the  people  upon 
the  worst  footing  imaginable,  the  chance  of 
finding,  or  creating  on  the  sudden,  so  much 
depravity  on  the  part  of  so  large  a  number, 
and  that  out  of  a  limited  greater  number,  can- 
9ot  but  be  extremely  smidl :  and,  ere  he  could 
give  himself  that  small  chance,  the  corrupter 
would  be  under  the  necessity  of  puttii^T  it 
into  the  power  of  each  of  the  seven  to  ruin 
bim,  in  character  at  least,  by  covering  him 
with  infamy.     Such  would  be  his  difficulty* 


even  supposing  the  iweloe  who  are  to  $erve 
on  the  trial — supposing  them,  all  of  them,  in 
their  turn,  at  and  during  the  quantity  of  time 
that  lies  open  to  the  intrigue— aU  of  them 
during  all  that  time  to  a  certainty  foreknowo. 
And  suppose  such  absolute  foreknowledge  «n« 
attainable — suppose,  for  example, /rar-«n^ 
twenty,  the  nuinber  of  the  ^ois  Ust,  of  any  of 
whom  the  twelve  upon  the  urving  list  may  hap- 
pen to  be  composed,  it  is  easy  to  see  that,  to 
this  our  supposed  corrupter,  the  improbability 
of  success,  and  at  the  same  time  the  magni- 
tude of  the  danger,  must,  in  this  case,  reoeiva 
a  prodigious  increase :  for,  in  this  case,  togiv« 
bun  the  same  assurance  of  success  as  in  the 
former  case,  no  smaller  than  nineteen  is  the 
number  that  would  be  necessary  to  be  thus 
corrupted. 

But  upon  the  principle  of  sham  unanimity 
upon  this  principle,  which  gives  the  comDMad 
of  the  verdict  to  any  one — ^not  only,  if  sU  tweha 
were  foreknown,  might  the  corrupter,  by  tiia 
corniption  of  a  single  juryman,  give  himself 
a  certainty  of  success,  but  if  no  other  know* 
ledge  were  obtained,  more  determinate  than 
that  of  thefour-and-^wenty  out  of  which  tha 
twelve  would  be  taken,  the  same  success,  in 
the  preparatory  operation  of  corruption,  would 
still  give  him  an  even  chance  of  succeediiiy 
in  the  ultimate  object  of  the  corruption,  vis. 
the  commanding  of  an  unjust  verdiet :  and,  by 
every  additional  juryman  whom  he  could  ecau 
trive  to  gain,  this  even  chance  would  receive 
a  proportionable  augmentation,  until  by  tha 
rising  of  the  number  of  the  corrupted  to  <Atr-> 
teen,  absolute  certainty  would  even  in  thia 
case  be  produced. 

Thus  stands  the  matter  upon  the  supposi- 
tion of  a  gross  list  equal  in  number  to  twiea 
the  serving  list:  augment  the  relative  number 
of  the  ^rofs  Ust^  the  difficulty  of  corruption 
will,  it  IS  evident,  be  in  both  cases  increased ; 
and  in  each  case  by  an  amount  that  might  be 
ascertained,  but  is  not  worth  ascertainiqg  for 
the  present  purpose. 

One  thing  will  be  evident,  our.  that,  on  the 
principle  which  gives  the  command  of  the 
verdict  to  a  majority  out  of  twelve,  under  the 
most  favourable  circumstances  in  respect  of 
the  number  of  the  ^ois  Ust,  corruption  eould 
never  obtain  a  diance  nearly  equal  to  what, 
on  the  principle  which  gives  the  oommsod  ef 
the  verdict  to  ang  one  corrupted  juryman,  it 
possesses  under  the  circumstances  leaet  &• 
vourable  in  that  respect.  Seventy-two  is  the 
greatest  number  that  can  in  any  county  be 
returned  and  appear  for  the  tridi  of  all  the 
causes  that  can  at  one  and  the  saoke  aasiae 
present  themselves  :*  sod  even  under  so  mat 
a  disadvantage,  if  the  power  be  in  a  ma^ 
juryman,  the  corruption,  though  it  were  Wt 
;  of  a  single  man  of  the  seventy- two,  gives  the 

I  •  Vis.  by  3  Oeob  II.  c  25,  §  8L 
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eorrapter  a  chance  of  sucoefls,  viz.  as  oim  to 
six.  Whereas,  if  the  power  be  in  the  majority, 
thoagh  the  number  returned  and  appearing  be 
no  greater  than  the  twelve  who  are  neces- 
sary to  serve,  insomuch  that  all  who  are  to 
serve  are  foreknown,  the  oorrapter  may  have 
gained  six,  or  si  least  five,  without  having  as 
yet  given  himself  any  chance  at  all.* 

§  10.  Arrangement*  respecting  Form:  viz. 
the  Form  of  the  proposed  New  Law. 

For  giving  expression  to  the  operations, 
which,  under  this  head,  require,  in  my  view 
of  the  matter,  to  be  performed,  a  very  few 
words  will  suflke.  Presenting  themselves  as 
requisite  in  relation  to  this  part  of  the  field 
of  law,  the  mention  of  these  operations  could 
not,  on  this  occasion,  be  omitted  But,  in  re- 
lation to  this  part  of  the  field,  the  demand  for 
these  operations  cannot  be  more  urgent,  nor 
the  propriety  of  them  more  indisputable,  than 
they  are  in  relation  to  every  other  part  of  the 
same  as  yet  scarce  cultivated  waste. 

1.  Consolidate  into  one  act  all  laws  relative 
to  juries. 

2.  Repeal  in  the  lump  the  whole  of  the 
existing  chaos. 

3.  Place  the  whole  of  the  rule  of  action  on 


*  fifteen  hundred  i^nds  I  have  heard  men. 
tioned  as  being,  in  one  instance  that  happened  not 
very  long  ago,  the  sum  at  the  expense  of  which 
a  verdict  was  obtained.  According  to  the  report, 
it  was  a  case  of  life  and  death :  the  cause  being 
an  indictment  for  muTder,  and  the  money  given 
by  the  defendant  The  fact  was  mentioned  to 
me  as  one  that  had  become  in  a  considerable  de- 
gree notorious ;  but,  having  no  means  of  forming 
any  opinion  concerning  the  truth  of  it,  I  forbear 
mentioning  any  Airther  pardculars,  lest,  the  story 
being  false,  suspicion  should  by  this  means  come 
to  attach  itself  to  this  or  that  individual,  in  whose 
instance  it  would  be  injurious. 

Under  the  principle  of  forced,  or  rather  sham 
unanimity,  it  is  easy  to  see  what  prodigious  faci- 
lity is  given  to  a  plan  of  corruption  of  this  sort 
"  i)o  what  you  wilL"  says  the  first  corrupted 
juryman  to  the  rest,.  '  I  am  determined  to  stand 
you  out  Stand  you  out  till  you  are  almost  starved, 
you  wiU  get  nothing,  and  aa  you  will  find  it  ne- 
oesiary  to  yield  at  last,  you  wiU  not  succeed:  for 
this  generous  man  shall  and  will  be  acauittcd 
in  spite  of  your  teeth.  On  the  other  hand.  Join 
with  me  in  a  verdict  of  acquittal  at  once^  you  shall 
have  £50  a-piece,  and  no  more  injustice  will  be 
done,  than  would  be  done  if  you  sot  nothing;  so 
that  this  £60  wiU  be  youia  with  a  dear  coo- 
science.*' 

Supposing  then  this  stovv  to  have  any  truth  in 
it,  I  see  not  how,  even  with  the  force  of  torture 
thus  vested  in  his  hands  by  the  principle  of 
unanimity,  the  murderer,  by  the  assistance  of  his 
learned  friend  or  friends,  could  have  effected  his 
liberation  without  some  u^ree  of  foreknowledge. 
Of  some  one  fit  person  at  beat  it  must  have  been 
foreknown  to  him  that  he  would  have  to  serve 
upon  this  jury:  foreknown  of  some  one  person, 
(hat  after  being  himself  corrupted,  he  might  be 
in  a  condition,  as  well  aa  in  a  situation  to  operate, 
ip  the  character  of  corrupter  upon  his  colleagues. 


the  footing  of  statute  law.  Of  the  practice 
of  the  several  judicatories,  whatsoever  is  ap- 
proved of,  adopt  and  give  expression  to: 
whatsoever  is  not  approved  of,  abrogate  in 
the  lump. 

4.  Except  in  virtue  of  such  spedal  powers, 
as  shall,  in  the  tenor  of  the  law,  be  thought 
fit  to  be  given  for  the  purpose,  forbid  all 
alterations  and  regulations  that  might  other* 
wise  be  made  in  or  respecting  the  field  of 
practice  in  question,  in  and  by  the  authority 
of  the  respective  judicatories. 


CHAPTER  IL 

STATE  07  JUAY  PACKAQE  IN  SCOTLAND. 

On  this  head  much  stands  expressed  in  a  fbw 
words. 

Extract  firom  an  anonymous  pamphlet  pub* 
lished  on  the  occasion  of  the  Scotch  judidary 
reform,  mider  the  title  of  Reflections  on  the 
Administration  of  Civil  Justice  in  Scotland, 
&C.:  Edinburgh,  for  Blackwood;  London, 
for  Longman  &  Co.  1806 — page  88,  note : — 

"  The  mode  of  appointing  juries  in  cri- 
minal cases  is  most  improper.  The  sheriff 
may  return  forty-five  men  diosen  by  him  st 
pleasure ;  the  judge  may  select  any  fifteen  of 
them  to  compose  the  jury;  peremptory  chal- 
lenges are  unknown.  Is  it  not  obvious  that 
these  two  officers  have  the  fete  of  a  prisoner 
often  in  their  hands? — in  other  words,  that 
they  can  return  what  is  termed  in  England 
a  pachedjury  f  Nothing  should  be  left  in  cri- 
minal cases  to  the  discretion  of  persons  over 
whom  the  crown  is  always  likely  to  have  in* 
fluenee ;  and  therefore  it  is  mudi  to  be  wished 
that  a  clause  should  be  introduced  in  the  bill, 
which  ia  to  be  founded  on  the  resohttiomSf  in 
order  to  regulate  the  appointment  of  juries  in 
criminal  cases."* 

If,  in  the  statement  thus  made  by  an  ano* 
nymous,  though  not  altogether  an  unknown 
hand,  there  be  a  syllable  of  truth  —  and  by 
known,  and  well-informed  and  trust-worthy 
informants,  I  am  assured  that  it  is  correctly 
true — ^the  packing  system  has  in  that  kingdom 
been  carried  to  a  |;atch  of  perfection  equal  in 
effidency  at  least,  if  not  in  dexterity,  to  that 
which  it  has  attained  in  England,  and  this  not 
only  where  personal  liberty  alone,  but  where 
life  and  everything  else,  is  at  stake.  If,  in  the 
whole  population  of  that  kingdom,  electors 
and  elected,  there  be  a  human  beuig  fit  for 
anything  better  than  to  serve  as  a  tool  in  the 
chest  belonging  to  Lord  Mehnttey  or  a  oonu 
missioner  in  the  committee  of  reform,  headed 
and  characterized  by  that  name,  behold  an  oo* 
oaskm  for  him  to  show  himselt 

•  By  6  Gea  IV.  c.  22  (20th  May  1835.)  the 
persons  qualified  as  jurymen  are  summoned  by  the 
sheriff  in  rotation,  and  from  them  the  indiriauala 
te  serve  on  each  tnal  are  selected  by  ballot— J?£ 
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to  disobey  it — and  parliament  to  do  as  par- 
liament has  done  bitherto,  viz,  to  sit  still, 
and,  without  a  thought  of  giving  effect  to  its 
authority,  see  itself  disobeyed,  the  trouble 
of  making  fresh  laws,  under  the  notion  of 
applying  a  remedy  to  the  other  abuse,  may  as 
well  be  spared. 


CHAPTER  III. 

HUMBLE  PROPOSAL  POR  RBSTORINO  THlt 
UTHORITY  OF  PARLIAMENT. 

§  I.  Unku  tke  Authority  of  Parliament  be 
vindicated.  Package  cannot  be  abolished. 

1  COME  now  to  the  second  of  the  political 
disorders  here  in  question,  viz.  the  contempt 
..^the  habitual  and  undisguised  contempt — 
maaifested  by  judges,  and  other  subordinate 
^ctionaries,  as  towards  the  authority  of 
parliament :  or  rather  (for  in  this  consists  the 
malignity  of  the  disorder)  the  connivance  — 
the  habitual  and  unvaried  connivance  —  by 
which  this  contempt  has  been  encouraged  and 
confirmed. 

•  On  this  head,  a  conception  that  will  natu- 
rally present  itself  to  everybody,  and  at  the 
first  glance,  is — that  the  present  is  of  the 
number  of  those  occasions  in  which  the  diffi- 
cnlty  consists  —  not  so  much  in  determining 
what  it  is  that  is  proper  to  be  done,  as  in  en« 
gaging  men  to  do  what  is  proper  to  be  done, 
whatsoever  it  may  be. 

To  the  justness  of  this  remark  I  can  find 
nothing  to  oppose:  accordingly,  of  the  two 
following  sections,  the  business  of  the  first 
is — to  do  what  can  be  done  by  so  weak  an 
instrument  of  communication  as  the  present, 
towards  holding  up  to  view  the  flagrancy  of 
the  disease :  of  the  other,  to  present  to  view, 
and  in  a  specific  shape,  what  seems  to  be  the 
proper  remedy,  penetrated  all  the  while  with 
the  clearest  and  acutest  sense  of  the  minute- 
ness of  the  chance  in  favour  of  its  being  ap- 
plied. 

This,  bitter  as  it  is,  is  a  cup  which  cannot 
be  put  by.  Package,  it  is  true,  constitutes 
that  particular  abuse  which  is  the  object — 
ihe  only  direct  object  —  of  the  present  work. 
But  so  intimate  is  the  connexion  between 
iAts  disorder,  and  that  which  consists  in  the 
habitual  contempt  of  parliament,  that  while 
this  radical  weakness  remains  uncured,  any 
remedy  that  can  be  applied  to  the  derivative 
malady  will  either  be  from  the  very  first  in- 
operative, or,  at  the  very  best,  will  in  a  short 
time  cease  to  operate.  If  the  authority  of 
ptfliament  had  not  been  set  at  nought  by 
judges,  the  package  of  juries  could  not  have 
been  established,  much  less,  as  we  have  seen 
it,  openly  defended:  and  while  parliament 
continues,  as  it  has  done,  to  suffer  its  autho- 
rity to  be  thus  set  at  nought,  in  vain  would 
it  endeavour  to  put  an  end  to  this  package : 
Juries  will,  as  at  present,  continuetobe  packed. 
To  apply  to  thu  abuse  the  only  possible  re- 
medy —  I  mean,  the  only  possible  direct  and 
special  remedy —it  would  be  necessary  that 
parliament  should  make  a  fresh  law :  but  if, 
irhen  the  fresh  law  has  been  made,  judges 
continue  determined  to  deal  by  it  as  judges 
liave  done  hitherto  by  the  esusting  ones,  viz^ 


§  2.  Contempt  put  upon  the  Bill  of  Rights, 
by  the  Lord  Chief  Baron* s  Package. 

As  to  the  statutes,  which  bear  in  detail 
upon  the  subject  of  juries,  and  even  in  re- 
spect of  the  clauses  in  question  thought  to 
bear  upon  special  as  well  as  common  juries, 
these,  it  is  true,  were,  on  the  occssion  in 
question,  by  the  learned  judge  more  particu- 
larly in  question,  viz.  the  Lord  Chief  Baron, 
viokted  in  intention  only,  and  not  in  effect : 
special  juries  having,  by  the  fnud  St  the 
learned  penman,  been  exempted,  as  we  have 
seen,*  from  those  provisions  against  corrup- 
tion, the  demand  for  which  was  so  much 
more  urgent  in  that  case  than  in  the  instance 
of  common  juries. 

But  though,  in  the  manner  that  has  been 
seen,  the  contempt  entertained  by  this  pre- 
eminentiy  learned  person  (not  to  speak  at 
present  of  any  other  pre-eminently  learned 
persons)  as  towards  the  authority  of  parlk- 
ment,  failed  by  accident  and  by  misconception 
to  fall  upon  these  statutes  at  which  it  was 
principally  aimed,  it  fell,  as  we  shall  see,  with* 
out  accident,  upon  another  statute,  I  mean  the 
statute  commonly  called  the  Bill  of  Rights.^ 

On  looking  into  this  much-vaunted  law, 
and  in  particular  into  those  parts  of  it  whidi 
bear  upon  the  subject  here  in  question,  the 
weaknesses  betrayed  in  it  are  seen  to  be  such 
as  cannot  be  thought  of  without  regret ;  the 
imbecility,  if  not  the  treachery,  of  the  learned 
penman,  in  whom  the  unlearned  found  them* 
selves,  as  usual,  under  the  necessity  of  re- 
posing their  confidence,  beuig,  on  the  face  of 
it,  but  too  distinctly  visible :  propositions,  of 
the  cast  termed  by  logicians  identical,  fit  only 
for  the  mouths  and  pens  of  drivellers :  propo- 
sitions which,  neither  ocMiveying  instruction 
nor  imposing  obligation,  leave  everything  ex- 
actly as  they  ffaid  it :  propositions  declaring 
that  what  is  right  ought  to  be  done,  and  what 
is  ufrong  ought  not  to  be  done,  and  so  forth. 

But  this  weakness,  though  to  a  lover  of  tiie 
English  constitution  itcannot  but  be  matter  of 
regret,  will  not,  to  the  pre-eminently  learned 
person  in  question,  afford  any  thing  like  mat- 
ter of  excuse.  For  to  this  so  mudi  vaunted 
law  —  to  this  law,  as  to  everything  else  that 
bears  the  name  of  law,  some  meaning  muse 
be  found :  and  to  this  law,  viz.  in  respect  of 
that  danse  in  it  which  is  here  in  question,  no 
sooner  will  any  meaning  be  found,  than  what 
will  also  be  found  is  —  that  by  this  pre-emi-» 
ncntly  learned  person,  it  has  been  violated. 
•  Part  II.  Ch.V«    f  HV.  &  M.  sess,  2,  cl^. 
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In  the  seriion  in  question  ^§  2,)  two  ports 
may  be  distinguished — the  historical  and  the 
legislative.  In  the  historical,  the  principal 
abuses  of  the  then  late  reign  are  related  under 
twelve  heads;  in  the  legislative,  under  an 
equal  number  of  heads,  the  repetition  of  these 
same  abuses  is*  to  wit,  by  a  declaration  made 
of  their  illegality,  reprobated. 

In  the  historical  part,  of  the  only  article 
which  touches  upon  jury-trial,  being  the  ar- 
ticle which  is  numbered  9,  the  words  are  as 
follows: — "  9.  And  whereas  of  late  years  por- 
tialf  corrupt,  and  unqualified  persons  have  been 
returned  and  served  on  juries  in  trials  ^and 
particularly  divers  jurors  in  trials  for  nigh 
treason,  which  were  not  freeholders.") 

In  the  legislative  part,  in  the  only  artide 
which  touches  upon  this  same  subject,  being 
the  article  which  is  numbered  11,  the  words 
are  as  follows : — "  11.  That  jurors  ought  to 
be  duly  impanelled  and  fetumed  Cand  jurors 
which  pass  upon  men  in  trials  for  high  treason 
ought  to  be  freeholders.'*) 

In  each  of  these  two  articles,  there  is  a 
clause  which  does  not  bear  upon  the  present 
subject ;  viz.  that  which  speaks  of  high  treason 
nnd  freeholdership.  Of  the  clause  which  does 
bear  upon  this  subject,  it  must  once  more  be 
confessed,  that,  if  it  be  not  sad  treachery,  it  is 
sad  dotage,  —  *'  that  jurors  ought  to  be  dufy 
impanelled  and  returned ;"  viz.  that  what  in 
this  case  ought  to  be  done,  ought  to  be  done. 

In  relation  to  the  subject  here  in  question, 
the  law  having  thus  in  itself  no  meaning,  to 
find  a  meaning  for  it,  we  are  sent  to  history 
•(—to  the  history  of  the  times.  Consulting 
history,  a  &ct  that  we  find  in  every  book  of 
history  that  touches  upon  those  times,  is  — 
that  in  the  two  reigns  then  last  preceding, 
juries  used  to  be  packed;  that  is,  that,  instead 
of  being  left  to  a  mode  of  selection,  which, 
with  reference  to  the  crown,  its  dependent 
judges,  and  its  other  instruments,  would  have 
eome  under  the  name  of  accident  or  chance^ 
the  persons  serving  as  jurors  were  determined 
by  choice ;  viz.  by  the  choice  made  of  them 
by  these  same  instruments.  The  choice  hav- 
ing for  its  notorious  object  the  causing  unjust 
verdicts  to  be  delivered,  persons,  who  either 
of  themselves  were  **  partial"  or  were  made 
Ro  by  being  made  "  corrupt"  were  taken  for 
the  objects  of  such  choice,  and,  if  they  were 
not  found  so,  were  made  so,  by  that  choice. 

Tliat  in  the  exact  bulk  to  wluch  it  has  been 
swollen,  and  in  the  exact  sAope  into  which  it 
has  been,  by  our  pre-eminently  learned  artist, 
moulded,  the  abuse  relative  to  juries  was  not 
in  the  contemplation  of  the  framers  of  those 
clauses,  must  I  think  be  confessed :  perfection, 
such  as  this  which  we  have  seen  realized  by 
JLord  Chief  Baron  Macdonald,  outstripped  — 
not  only  the  observations  made  by  the  Mag- 
nards,  the  Somerset,  the  Hawleses,  the  Pollex- 
fens  —  but  the  most  sanguine  hopes  of  the 
Vol.  V. 


Seroggus  and  the  Jejfferieses  with  their  Et 
cateras  of  those  times. 

But  what,  on  the  other  side,  cannot,  it  is 
supposed,  be  very  easily  denied,  is  ^>  that,  in 
the  major  abuse  of  these  our  roaturer  times, 
the  minor  abuse  of  those  immature  times  is 
included.  The  abuse  of  those  days  was,  thai 
after  hard  labour  bestowed  upon  the  matter 
on  each  separate  occasion,  persons,  who  were 
found  or  rendered  "  corrupt" — or  in  some  other 
way  *'  partial,"  were  on  great  occasions  now 
and  then  **  returned"  and  made  to  **  serve  on 
juries  in  trials"  The  abuse  of  these  days  is  — 
that,  under  the  arrangements  made  -*-  made 
and  in  despite  of  remonstrance  persevered  in 
—  persevered  in  either  for  that  purpose  or  for 
none  at  all,  persons  are  on  all  occasions,  great 
and  small,  caused  to  be  "  returned"  and  to 
"  serve" —  persons  such  as,  by  the  permanencg 
with  which  they  are  invested,  and  the  habi- 
tual, but  ever  withholdable  bribes,  with  which 
they  are  fed,  cannot  but  have  been  rendered 
"  corriipf"— corrupt  to  a  degree  of  corruption, 
of  which,  as  surely  as  by  any  **  partiality  "  it 
could  be  made  to  be,  injustice  is,  upon  every 
desired  occasion,  the  habitual  consequence. 

In  vain  would  his  Lordship  say  —  Those 
whom  I  have  caused  to  be  '*  impanelled  and 
returned"  —  as  you  would  say,  not  **  duhf  im^ 
panelled  and  returned" — are  not  jurors :  they 
are  in  effect  commissioners,  and  members  of  a 
standing  board  of  my  own  framing — persons 
whom,  into  the  box  which  ought  to  have  none 
in  it  but  jurors,  I  have  so  managed  as  to  in^ 
troduce,  under  the  name  of  jurors.  Those 
whom  you  take  for  jurors — those  whom  I 
have  thus  **  impanelled  and  returned"  under 
the  name  of  jurors,  are  not  jurors ;  and  there- 
fore, in  causing  them  to  be  "  impanelled  and 
returned,"  even  though  it  should  not  be  dufy 
impanelled  and  returned,  I  have  not  offended 
against  the  Bill  of  Rights. 

"  My  intention  was  not  to  '  maim  and  disfi« 
gure'  the  man — my  intention  was  to  kill  him: 
and  therefore,  if  you  punish  me  as  for  naaiming 
and  disfiguring  him,  you  punish  me  without 
law,"  Such  was  the  plea  of  a  very  ingenious 
as  well  as  learned  person,  a  Mr.  Coke,  who, 
on  the  act  of  22  and  23  Car.  I.  c.  I,  was  in. 
dieted  for  the  maiming  and  disfiguring  of  a 
Mr.  Crisp — "  What  I  am  accused  of  intending 
to  do  is  the  committing  the  lesser  crime :  what 
I  really  intended  to  do  is  only  a  greater  crime, 
in  which  the  other  is  comprised."  This  plea 
did  not  avail  Mr.  Coke,  and  as  little,  if  there 
be  anything  like  justice  in  the  country,  will 
it  avail  the  Right  Honourable  Sir  Archibald 
Macdonald. 

But  (says  somebody)  as  one  swaUow  suf- 
fices not  to  make  simmer,  so  one  act  suffices 
not  to  make  a  hMt.  What,  in  this  particular 
instance,  was  done,  may  not  perhaps  have  been 
altogether  justifiable ;  but,  if  for  the  express 
and  sole  purpose  of  correcting  this  error^  so 
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it  should  come  to  pass  that  a  fresh  law  were 
made,  can  you,  by  this  one  instance  of  irre- 
gularity, hold  yourself  warranted  in  appre- 
hending that  a  law  so  made  would  not  be 
obeyed  ? 

I  answer.  Yes:  even  by  this  on*  instance, 
the  disobedience  being  so  deliberately  and 
determinatehf,  and  after  such  warning  and 
remonstrance,  and  upon  such  principles  as  have 
been  avowed,  persevered  in.  But,  of  the 
existence  of  the  habit,  and  my  expectation  of 
the  eventual  continuance  of  it,  it  is  on  this 
«me  act  alone  that  I  ground  myself;  and,  to 
render  it  manifest,  and  beyond  all  possibility 
of  dispute,  that  the  contempt  put  upon  par- 
liament is  determined,  and  rooted  in  a  sort  of 
principle,  I  proceed  to  bring  to  view,  out  of 
a  countless  multitude  that  might  have  been 
produced,  another  instance  or  two,  such  as 
either  the  matter  of  the  present  inquiry,  or 
chance  recollection,  has  happened  to  throw  in 
my  way. 

S  3.  Recent  Contempt  of  Howard  *$  Act  by  ike 
Detention  of  Acquitted  Prisoners, 

To  enumerate  all  the  instances  in  which 
the  symptoms  of  the  disorder  in  question 
have  exemplified  themselves,  would  require 
a  volume.  Of  the  example  which  here  fol- 
lows, the  particular  use  u — to  show  the  ob- 
stinacy of  the  disease :  and  it  is  only  by  casual 
symptoms,  brought  to  light  by  rare  occur- 
rences, such  as  accident  may  not  either  bring 
to  light  or  so  much  as  give  birth  to,  twice  in 
half  a  century,  that  this  quality  in  the  disease 
can  have  been  made  manifest.  In  the  books, 
the  contempt — the  simple  contempt  —  nuiy 
indeed  be  seen  breaking  out  continually ;  — 
but  it  is  only  by  extra-judicial  conversations 
or  correspondences,  that  the  obstinacy  of  it 
could  have  been  displayed  in  its  genuine  co- 
lours. 

By  obstinacy  on  one  part,  energy  on  some 
other  part,  and  acting  in  an  opposite  direc- 
tion, is  implied.  But  in  any  court  of  judi- 
cature, on  the  occasion  of  a  cause,  no  such 
energy  ever  has  been  known  to  be,  or  with 
any  colour  of  reason  could  be  expected  to  be, 
displayed.  On  the  occasion  of  a  cause,  the 
only  sort  of  person  by  whom  any  such  quality 
as  energy  can  in  any  direction  be  displayed,  is 
an  advocate.  But,  from  the  advocate,  whose 
contention  is  before  and  wader  the  judge,  not 
with  and  against  the  judge,  it  belongs  not  to 
the  station  of  the  judge  to  experience  any 
thing  like  adverse  energy.  One  conunon  in- 
terest— one  and  the  same  sinister  interest — 
links  them  together  in  indissoluble  bands. 
Accommodation  to  indolence,  gratification 
to  vengeance,  unmerited  reputation,  sinister 
emolument,  lawless  power, — whatsoever  of 
all  these  good  things  the  judge  holds  in  pos- 
session,  the  advocate  beholds  in  expectancy. 
The  weakness  of  the  legislature  constitutes 


the  lawless  power  of  the  judge :  and  the  pre- 
sent power  of  the  judge  is  the  future  power 
of  the  advocate.  With  the  legislator,  his  sup- 
posed superior,  the  judge  never  comes  in  con- 
tact :  from  the  legislator  he  knows  not  what 
it  is  to  experience  resistance.  The  legisla- 
tor makes  laws :  and  the  judge,  according  as 
it  happens  to  them  to  suit  or  thwart  his 
views,  gives  effect  or  inefficiency  to  them,  as 
he  pleases.  In  parliament,  be  his  rebellion 
ever  so  flagrant,  he  bebolds  neither  inspector 
nor  denunciator,  much  less  an  avenger:  two 
sorts  of  men  alone  does  he  behold  there  — 
admirers  —  ignorant  and  awe-struck  admirers 
—  or  accomplices  or  abettors. 

Thus  it  is  that  the  king — I  mean  the  king 
in  parliament  —  being  sunk  into  a  King-Log^ 
not  only  the  great  buU-frogs,  but  the  meanest 
tadpole,  views  his  humiliation  with  compla- 
cency, and  beholds  in  it  a  source  —  an  inex- 
haustible source  —  of  power,  impunity,  and 
triumph  for  himself. 

Evidence  of  obstinacy  in  one  qnarter  re-> 
quires,  as  above,  and  supposes,  energy,  adverse 
energy,  in  another:  on  the  particular  occasion 
here  in  question,  thus  it  is  that,  government 
being  in  this  country  in  the  state  above  de- 
scribed, the  energy  necessary  on  one  side,  and 
consequently  all  manifestation  oi  obstinacy  on 
the  odier,  might  have  been  ij«*anting  for  any 
number  of  additional  ages,  had  it  not  been  for 
the  till-now-unexampled  union  of  public  spirit 
and  intrepidity — well-directed  public  spirit 
and  persevering  intrepidity — in  the  person  of 
Sir  Richard  Phillips. 

Materials  1  have  none,  over  and  above  tlioae 
which  have  already  been  laid  before  the  pub- 
lic by  himself:  but  in  his  work  they  stand 
mixed  with  other  matter  in  abundance:  and, 
for  displa3ring  their  importance  with  relation 
to  the  design  of  the  present  work,  observa- 
tions have  been  found  requisite,  such  as  could 
not  have  come,  with  equal  propriety,  from 
any  person,  by  whose  testimony  the  fiiets 
themselves  were  furnished. 

In  regard  to  the  degree  of  credit  due  to  it, 
one  very  short  observation  may  suffice.  A 
twelvemonth  and  more  has  elapsed,  since  his 
statements  on  this  head  have  been  made  pub- 
lic, and  in  all  this  time  not  a  syllable  of  con- 
tradiction has  appeared  from  any  one  of  the 
official  persons  whose  conduct  and  language 
is  here  in  question.  One  of  two  things :  either 
no  contradiction  could  be  given  — or,  in  the 
style  of  the  pre-eminently  learned  judge,  to 
give  it  was  not  thought  "  worth  while.* 

Judges  publicly  charged,  and  by  a  function- 
ary, himself  in  <*  high,"  however  subordinate 
'*  situation" — charged  with  disobedience — 
wilful  disobedience,  to  parliament:  and  in 
their  estimation  so  trivial  the  imputation,  and 
the  opinion  of  its  truth  so  unproductive  of  all 
cause  of  uneasiness  or  apprehension  to  them- 
selves, that  whether  it  prevail  or  not  is  tm 
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thim  and  iheir/eeUngt  matter  of  indifierence. 
This  being  the  state  of  judicature,  in  what  a 
state  is  government  I 

The  case  that  gave  oceaaioii  to  this  display 
Ssas  follows : — 

By  the  statute  14  Geo.  UL  c.  20,  §  I,  as 
copied  by  Sir  Richard  Phillips,  it  is  enacted^ 
**  That  every  prisoner  charged  with  any  crimen 
or  as  an  accessary  thereto,  against  whom  no 
lull  of  indictment  shall  be  found  by  the  grand 
jury,  shaU  be  IMMEDIATELY  set  at  large, 
in  open  court,  without  the  payment  of  any 
fee,"  Jtc* 

Of  an  enactment  thus  clear  and  explicit, 
the  habitual  violation  is,  in  a  memorial  ad- 
dressed to  the  Recorder  cKf  London  —  couched 
in  the  most  respectful  terms,  dated  the  3d  of 
November  1807,  and  presented  in  the  names 
and  with  the  concurrence  ofboth  the  sheriffs- 
presented  to  the  notice  of  that  learned  judge 
on  the  3d  of  November  1807.  For  eleven  days 
no  answer.  On  the  14th  of  the  month  (no 
answer  yet  received)  follows,  in  the  form  of 
a  note,  an  address  from  Mr.  Sheriff  Phillips 
ahne,  to  the  same  learned  gentleman,  for  the 
declared  purpose,  indeed,  of  *'  remukSng  him** 
of  the  above  paper,  but  again  in  the  most  cor- 
dial as  well  as  uniformly  respectful  terms. 

The  season  of  dehiy  was  now  past :  now 
comes  the  season  of  promptitude^  at  least,  if 
not  of  precipitatiom. 

A  few  hours  brought  to  Sir  Richard  an  an- 
swer, from  whidi,  what  belongs  indispensably 
to  the  present  purpose  (not  to  touch  upon 
matter  foreign  to  it,)  the  following  is  an  ex- 
tract:— 

**  As  the  commission  of  gaol  delivery  at 
the  Old  Bailey  is  constituted  of  the  highest, 
and  of  all  the  law  authorities  in  the  kingdom, 
the  twelve  judges  of  England,  the  whole  ma- 
gistracy of  the  dty,  besides  other  great  and 
respectable  names  therein,  Mr.  Phillips,  upon 
consideration,  will  surely  see  how  indecorous 
it  would  be  in  the  Recorder  of  London  to  dis- 
cuss and  argue  of  the  power,  authority,  and 
pnctioe  of  tiiat  court,  with  one  of  the  sherifi% 
who,  however  privatelv  esteemed  and  regarded 
by  the  Recorder,  is,  with  respect  to  that  com- 
mission, but  an  officer  and  minister  of  the 
court." 

Business,  at  least  where  the  puhHc  has  an 
interest  in  it,  does  not,  we  shidl  see,  linger 
with  Sir  Richard  Phillips.  Not  after  an  in- 
terval of  eleven  days,  but  on  that  same  day, 
in  reply  goes  another  note  from  him  to  the 
same  learned  judge,  always  in  the  same  style 
of  unvarying  respect,  but  expressing  **  Am 
earnest  hope"  that  the  necessary  measures 
would  be  taken  for  paying  obedience  to  the 
law;  and  stating,  amongst  other  matters, 
"  that  he  understood,  in  a  late  conversation 
with  Lord  EUenborough  on  this  very  subject, 

•  Phillips,  pp.  (8  to  0& 


that  points  of  practice  in  the  Old  Bailey  court 
rest  diiefly,  if  not  entirely,  with  the  Recorder ^ 
as  the  law-officer  of  the  corporation." 

Thus,  had  it  depended  upon  Mr.  Recorder^ 
would  have  ended  the  whole  business.  For- 
tunately, '*  within  a  lew  weeks  after,"  the 
sheriff,  as  he  tells  us,  «  had  an  opportunity  of 
pressing  the  subject  again  on  the  notice  of  the 
Recorder,  when  (continues  he)  he  peremp- 
torily told  me,  that  he  never  would  consent 
to  the  alteration  in  the  practice  of  the  court 
which  I  proposed,  and  as  kng  as  he  lived,  it 
should  eontmue  as  it  is." 

Thus  hr  Sir  Richard  Phillips.  As  to  Mr. 
Recorder  of  London,  fior  my  own  part,  if  with 
any  propriety  I  can  be  said  to  have  any  per- 
sonal acquaintance  at  all  with  that  learned 
judge,  it  is  of  no  other  sort  than  what,  as  to- 
wards him,  would  tend  to  cherish  in  my  mind 
those  sentiments  of  respect  and  regard  which 
were  so  uniformly  numifested  towards  him  by 
Sir  Richard  Phillips. 

But,  though  a  very  obscure  and  insignifi* 
cant  person,  I  have  the  honour  to  be  a  Bntish 
tmbject,  I  say  gubject:  for  on  that  ground^ 
rather  than  on  so  technical  and  narrow  an  one 
as  that  of freeholderehip,  do  I  choose  to  rest 
my  claim.  I  am  a  Britidi  subject ;  and,  in  that 
character,  I  feel  as  strong  an  interest  in  the 
preservation  of  the  English  constitution,  as 
any  one  can  feel  in  the  preservation,  or  even 
in  the  destruction  of  it.  And,  in  considera* 
tion  of  this  interest  it  is,  that  it  seems  proper 
for  me  to  declare — that,  although  instead  of 
being  that  great  person  to  whom,  by  the  de^ 
scription  of  points  of  practice,  this  part  of  the 
liberties  of  Englishmen  is,  it  seems,  **  bar' 
gained^  assigned,  transferred,  and  set  over,** 
by  the  twelve  judges,  he  were  my  brother,  my 
opinion  concerning  him  would  still  be  this^ 
viz,  that  if  it  reafiy  were  the  case,  that  the 
continuance  of  the  practice  depended  upon 
his  life,  the  last  day  of  that  life  would  to  his 
country  be  a  most  happy  one. 

A  conspiracy  of  the  twelve  judges,  with  the 
Recorder  of  London  at  their  head  (for  such  it 
seems  is  the  new  order  of  things; — a  con- 
spiracy of  the  twelve  judges  with  their  ring- 
leader the  recorder,  for  mending  the  consti- 
tution of  the  country,  by  resisting,  overruling, 
and  treating  with  avowed  contempt,  the  au<« 
thority  of  parliament  I  Such  is  the  state  of 
things  brought  to  view  by  this  evidence.  Such 
is  the  state  of  things  which  I  would  wish  to 
recommend  to  the  consideration,  the  serious 
consideration,  of  all  such  British  subjects,  if 
any  such  there  be,  in  whose  eyes  the  preser-^ 
vation  of  the  constitution  of  the  country  is 
of  more  value  than  any  share  which,  in  the 
character  of  lawyers,  or  confederates  with 
lawyers,  it  may  happen  to  them  to  look  for 
in  the  plunder  of  it. 

**  Mr.  Phillips,  upon  consideration,  will 
surely  see  how  indecorous  it  would  be  in  the 
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Recorder  of  London  to  discuss  and  argue  of 
the  power,  authority,  and  practice  of  that 
court  with  one  of  the  sheriffs,  who  is  but  an 
officer  and  minister  of  the  court."  No :  if  in 
any  such  argument  Mr.  Phillips  could  have 
seen  anything  indecorous,  his  view  of  the 
matter  would,  I  will  confess,  have  been  very 
different  from  mine. 

Indecorum  in  arguing,  in  relation  to  the 
point  in  question,  the  practice  of  the  court  ? 
No :  but  something  a  great  deal  worse  than 
indecorum  in  the  determination — the  obstinate 
and  rebellious  determination — to  continue  in 
such  practice. 

The  House  of  Commons — yes,  the  House 
of  Commons —  there  is  the  place,  at  which 
the  discussion  on  this  question  should  now  be 
carried  on.  As  to  argument^  of  argument,  of 
further  discourse,  — unless  what  as  above  is 
stated  to  have  been  his  language,  be  not  only 
in  tenor  but  in  purport  denied  to  have  been 
80  —  of  further  discourse,  in  any  shape,  on 
the  part  of  the  learned  gentleman,  there  is 
no  need :  —  hearing  is  for  him  the  only  ulte- 
rior function  needful :  hearing,  his  Junction — 
genuflection,  his  ^oper  posture  for  the  per- 
formance of  it. 

The  inhumanity  of  the  practice,  its  rank 
and  bare&ced  injustice,  the  oppression  thus 
heaped — ^heaped  upon  injured  and  established 
innocence  —  the  contrast  it  makes  with  their 
principle  oinuRification — the  instrument  ma- 
nufactured by  their  partnership  for  doling  out 
impunity  at  their  own  pleasure,  and  their  own 
price  —  for  dealing  it  out,  not  to  merely  pos- 
sible only,  but  to  convicted  guHt* — all  l^ese 
are  subjects  which  must  for  the  present  be  dis- 
carded, as  being  foreign  to  the  design  of  the 
present  work,  as  well  as  of  the  present  chap- 
ter.  The  subject  which  alone  belongs  to  the 
present  purpose  is  the  subversion  of  constitu- 
tional order — the  contempt — the  wilful,  the 
deliberate,  the  confederated  contempt — of 
that  supreme  power,  the  supremacy  of  which 
is  in  words  acknowledged,  and  in  grimace 
bowed  down  to,  even  by  themselves.  Alas! 
by  what  terms  can  such  enormity  be  express- 
ed ?  The  very  language  sinks  under  it  I  f 


*  See  Scotch  Reform,  Letter  I. 

f  locommehensible  as  this  pertinacity  may 
appear  on  the  face  of  it,  the  root  of  it  may,  1 
have  been  led  to  think,  be  traced  to  certain  ex- 
tortions that,  so  long  ago  as  in  the  year  1777) 
were  brought  to  light  by  Howard.  The  princi- 
pal  passages.,  extracted  from  his  *'  State  of  the 
Prisons.  &c.**  3d  edition,  anno  1784,  pp.  15  and 
16,  are  here  subjoined.  Between  the  extortions 
of  that  day  as  exhibited  by  Howard,  and  one  of 
the  opprenioos  of  the  present  day  as  exhibited 
by  Sir  Richard  Phillips,  evidence  of  connexion 
having  been  observed,  the  display  of  it  was  at  one 
time  destined  to  form  part  or  the  present  work : 
bat  the  length  of  it  bemg  found  altogether  dis- 
proportionate, it  has  been  necessarily  discarded 
forlhe  present,  though  on  some  future  occasion 
it  may  perhaps  find  its  place.  In* 


§  4.  Parliamentary  Operations  proposed. 

Under  this  head,  a  few  short  and  compres8e4 
hints  are  as  much  as,  if  not  more  thui,  will 


Including  some  remarks  on  the  above-men- 
tioned statute,  (14  Geo.  IIL  c.  20,)  to  which 
Howard  will  be  seen  to  allude,  being  one  of  the 
feebly-protecting  statutes  to  which  the  ill-se- 
conded exertionsof  that  truly  Christian  Arrogavs 
birth,  the  deduction  would  be  found  to  pfesent 
a  cunous  enough  picture  ottparliameHtary  and 
super-parliamentary  lawyer-craft,  forming  ntf 
unsuitable  matdi  with  that  which  stands  exhi- 
bited in  the  6th  chapter  of  the  second  part  of  this 
work:  — 

*^  Although  acquitted  prisoners  are,  by  the  late 
aa  in  their  favour  (14  Geo.  IIL)  deaicd  of 
^ler*s  fees,  they  are  still  (says  he)  subject  to  a 
similar  demand  noade  by  the  clerks  qfassizetaA 
clerks  of  the  fjcace^  and  oetained  in  prison  several 
days  after  their  acquittal :  at  assize  tul  the  judges, 
at  quarter-sessions  till  the  justices  of  peace^  leavs 
the  town ;  in  order  to  obtain  those  fees,  which  the 
gentlemen  say  are  not  cancelled  by  the  act.  And 
yet  the  express  words  of  it  are — ^Acquitted  prim 
soners  shali  he  immediately  set  at  large  in  open 
court*  It  is  evident,  then,  that  aU  fees  m  the  com- 
mitment, in  respect  of  the  prisoner,  are  by  this  act 
totally  abolished. 

^'  Since  the  said  act,  the  derks  of  assiie  In 
some  drcuitB  have  started  a  new  demand  upoB 
the  gaoler,  for  the  Judge's  certificate  of  acquit- 
ment: viz.  six  shillings  and  eight-pence  for  tfas 
first  prisoner  acquitted ;  and  a  shilling  for  eadi 
of  the  rest,  or  two  shillings  for  every  on&  I  have 
copies  of  two  recdptsi  given  by  the  derk  of  the 
western  circuit  to  the  gaolers  of  Exeter  and  Sa- 
lisbury. One  of  them  is  as  follows : — *'  Received 
1  April  1775  of  Mr.  Sherry,  gaoler,  one  pound 
eight  shillings  and  dghtoence,  for  his  oeitficate 
entitling  him  to  his  gaol  fees  for  the  coun^  of 
Devon,  from  J.  F  •  •  •  •,  derk  of  the  aasize.* 
The  gaoler  told  me  this  was  for  twentj-thiee  ac- 
quitted prisoners. 

^*  I  was  informed  at  Durham,  that  Judge 
Gouldy  at  the  assizes  of  1776,  laid  ^Jine  of  fiR]r 
pounds  on  the  gader /or  detaining  some  acquit- 
ted prisoners  for  fees  of  the  derk  of  a«ae. 
But  upon  the  intercession  of  the  Bishop  (pro- 
prietor of  the  gaol,)  the  fine  was  remitted,  and 
the  prisoners  set  at  Urge  $  the  judge  ordering  the 
derk  of  assize  to  explain  to  him  in  London,  the 
foundation  for  this  aemand. 

*'  One  pretence  for  detaining  ao^iuitted  pri- 
soners is,  that^  it  is  possible  other  mdictmems 
may  be  laid  against  them  before  the  judjge  leaves 
the  town.'  icall  it  a  pretence^  as  the  giaad 
jury  are  often  dismissed  some  days  befbie  that 
time,  and  because  those  who  do  satisfy  the  de- 
manos  of  the  derk  of  aasize  are  immediatdy  dis- 
charged. Another  pretence  is,  the  gaoler  tdls 
Sni  *- he  takes  them  back  to  knock  ofFuieir  irons.* 
ut  this  TosLy  be  done  in  court:  in  London,  thcgr 
have  an  eiurine  or  block,  by  the  hdp  of  whicn 
they  take  on  the  irons  with  ease  in  a  rnumte;  die 
machine  is  brought  into  court,  and  die  acquitted 
prisoner  is  immediatelv  discharged.  If,  sooovd- 
m^  to  what  I  proposeo,  prisoners  were  tried  oat 
of  irons,  this  pretext  would  be  entirdy  removed* 

**  Clerks  ofassize,  and  of  the  peace,  ought  most 
certainly  to  have  a  consideration  for  their  service 
to  the  public :  the  thing  I  complain  of  is  what  I 
sm  led  to  by  my  sulject;  that  is,  the  demand  tiuA 
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be  found  '<  endurahte^**  especially  under  the 
Perceval  dynasty,  from  a  self-created  censor, 
who  has  neither  a  coronet  in  his  pedigree,  nor 
so  much  as  a  place  in  the  red  hook :  — 

I.  Committee  of  Inquiry ^  to  collect  and  re- 
port the  facts. 

Subject  of  inquiry — cases  of  disobedience  to 
acts  of  parliament  on  the  part  of  persons  con- 
cemed  in  the  administration  of  justice  ;  limi- 
tation necessary,  at  least  in  the  first  instance, 
confining  the  remark  to  such  cases  in  which 
mUeonception  was  impossible.  No  fear  that  by 
this  restriction  the  work  would  be  left  with- 
out materials  to  operate  upon.  Without  such 
restriction,  the  work  would  have  no  end. 

To  render  the  import  of  the  restriction 
dear,  an  example  or  two  will  suffice.  Cases 
which  hare  more  or  less  of  arithmetic  in  them 
will  in  general  be  found  to  afford  the  clearest 
samples'. — 

1.  One  such  has  been  brought  to  view  al- 
ready. Law,  prohibiting  the  giving,  on  such 
or  such  an  occasion,  to  a  person  of  such  or  such 
a  description,  money  to  the  amount  of  more 
than  one  guinea.  Official  transgression^  on  an 
occasion  of  that  same  description,  to  a  person 
of  that  same  description,  sum  given,  two  gui- 
neas  (See  above,  Part  III.) 

2.  Zmo,  in  a  case  therein  described,  giving 
to  the  suecessfiil  party  double  costs : — official 
transgrestiom  —  and  here  the  office  is  judicial 
•—  giving,  and  that  avowedly,  instead  of  the 
double  costs,  single  costs,  with  an  addition  of 
only  hedf  single  costs.  Acts  of  parliament, 
upon  whidi  contempt  has  been  poured  in  this 
shape,  are  to  be  found  in  swarms:  they  are 
pointed  out  by  the  indexes. 

3.  Lma,  as  above,  giving  to  the  success- 
ful party  treble  costs :  — judicial  transgression, 
giving,  instead  of  the  treble  costs,  single  costs, 
with  the  addition  of  only  three  quarters  of  the 
amount  of  single  costs.  Another  swarm  of 
statutes,  upon  which  the  cup  of  contempt  has 
thus  been  poured  to  the  very  dregs. 

II.  Parliamentary  Resolutions, 

The  habit  of  transgression  established,  what 
shall  then  be  done  ? 

The  least  that  can  be  done  is  for  the  House 
(I  suppose  it  the  House  of  Commons)  to  pass 
a  string  of  resolutions,  condemning  the  prac- 
tice, and  denouncing  eventual  punishment  in 
future.  Happily  this  house,  in  conjunction 
with  the  other,  possesses,  in  the  right  of  ad- 
dressing the  king  for  removal,  a  virtual  power 
altogether  adequate  to  the  purpose :  —  **  Re- 
solved, that  in  case  of  any  misinterpretation 

is  made  directly  or  indirectly  upon  acquitted  pri- 
sonen.'  

"  «  The  clerks  of  assize  give  to  the  judge  large 
sums  for  their  places.  One  of  the  present  gentle- 
men gave  for  nis  place  £2,600.  On  many  ac- 
counts^  these  places  ought  not  to  be  bought  of  the 


put  firom  henceforward  upon  any  act  of  par- 
liament, by  any  judge  or  judges,  should  such 
interpretation  be  deemed  wilful^  this  House 
will  address  his  Majesty,  praying  the  removal 
of  such  judge  or  judges."  After  wilful^  add, 
if  necessary,  **  and  not  proceeding  from  error 
in  judgement  merely."  Something  to  this  ef- 
fect may  serve  as  a  sample.  But  to  fix  the 
meaning,  and  save  it,  if  possible,  from  being 
explained  away,  an  example  or  two,  as  above, 
if  the  ktto  of  the  Medes  and  Persians  would 
admit  of  any  such  innovation,  might  be  of 
use. 

As  to  retrospection  in  any  shape,  on  this 
question,  victory  must,  for  any  part  I  shall 
presume  to  take,  be  left  as  a  prize  to  elo- 
quence. Honourable  gentlemen,  according  to 
whose  theory  bulls  take  a  pleasure  in  bong 
baited,  may  try  it  upon  judges. 

If  the  measure  they  so  fieely  mete  to 
others,*  were  to  be  meted  to  them  again  (I 
speak  of  judges,)  the  question  would  be  de- 
cided, and  the  benches  cleared.  But,  in  my 
own  view  of  the  matter,  this  measure,  being 
in  every  application  that  can  be  made  of  it, 
a  most  false  and  mischievous  one,  it  depends 
not  upon  them,  by  any  use  tney  can  mikje  of 
it,  to  make  it  otherwise. 

§  5.  Retrospective  Censure,  is  it  to  be 
looked  for  9 

The  notion  upon  every  occasion  assumed 
and  taken  for  granted  among  lawyers  is,  — 
that  to  the  judges  —  meaning  the  twelve 
judges  and  the  chancellor  —  acting  respeo- 
lively  in  one  or  other  of  their  many  and  va- 
rious spheres  —  belongs  the  interpretation 

—  the  uncensurable  as  well  as  unappealable, 
and  thence  the  absolute  and  uncontroulable 
interpretation  —  of  whatsoever  goes  by  the 
name  of  law :  viz.  not  only  of  that  spurious 
sort  of  law,  which,  by  the  oscitantcy  of  par- 
liaments they  have  been  suffered  to  make 

—  to  make  of  themselves  and^r  themselves 

—  but  also  of  that  only  genuine  sort  of  law, 
which  is  made  by  parliament. 

In  certain  cases  indeed,  but  in  certain  cases 
only,  the  transaction  being,  in  some  shape  or 
other,  capable  of  being  brought  before  the 
House  of  Lords,  the  conduct  of  these  official 
lawyers  may  to  some  purposes  be  weighed  by 
other  hands,  be  weighed  hy  non-learned  hands. 
But  forasmuch  as  where  any  judicatory,  com- 
posed of  any  one  or  more  of  these  thirteen 
potentates,  is  in  question,  every  idea  of  cen- 
sure is  excluded;  reversal,  or  modificatUmoi 
the  judicial  transaction,  is  the  only  purpose 
to  which  revision  is  considered  as  capable  of 
being  performed:  and  though,  in  point  of 
right,  non-learned  lords  cannot,  on  these,  any 


jadgral     If  tney  were  only  presented  the  fees 
might  be 


i  madk  lower.'' 


*  Instead  of  general  utility,  antipathy  the 
ground  of  punisnment — intensity  of  the  anti- 
pathy the  measure  of  punishment,  retrotpectivf^ 
the  application  of  iL 
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more  tban  on  any  other  occasions,  be  avow- 
edly debarred  either  from  tpeeeh  or  vote,  yet, 
in  point  of  JUneBS  and  propriety,  the  very  ap- 
pellation thus  incontrovcrtibly  applicable  to 
them,  suffices  to  indicate,  how  incongruous, 
on  these  occasions,  9ny  interposition  from  so 
weak  a  quarter  would  be  deemed  —  if  not 
for  the  purpose  of  reversal  or  modification  of 
the  interpretation  itself  at  any  rate  for  any 
such  purpose  as  that  of  censure  to  be  passed 
on  the  interpreters. 

In  the  putting  of  any  such  interpretation, 
being  still  but  men — (for  this  concessiouy  such 
is  their  candour  and  humility,  they  may  be 
depended  upon  for  maiking)  — in  the  putting 
of  any  such  interpretation,  they  are  liable  to 
fall  into  error:  but,  be  that  error  what  it 
may,  at  least  so  as  competency  {^jurisdiction 
be  out  of  dispute,  it  never  can  be  so  much  as 
censurable,  much  less  punishable. 

Now  in  this  I  cannot  but  behold  a  doctrine, 
against  which,  had  I  a  hundred  hands,  I  would 
protest  with  all  of  them,  as  being  inconsist- 
ent with  all  government.  Admit  this,  par- 
liament is  but  a  tool — a  corrupt  as  well  as  a 
blind  and  passiye  tool — in  the  hands  of  law- 
yers and  their  confederates.  Admit  but  this, 
transgression  will  be  heaped  upon  transgres- 
sion, till  the  whole  power  of  the  country,  and 
with  it,  in  due  season,  the  whole  property  of 
the  country,  will  be  avowedly  in  their  hands : 
—  admit  but  this,  sooner  or  later  they  will 
construe  the  whole  money  of  the  countiy  into 
fees,  as  at  one  time  the  clergy  were  on  the 
point  of  consecrating  the  whole  land  of  the 
country  into  churchyards :  —  since,  let  them 
carry  their  usurpations,  their  oppressions, 
their  extortions,  to  ever  so  enormous  a  length, 
they  have  never  anything  to  ^ar— they  have 
still  everything  to  hope,  or  rather  to  make 
sure  of, 

Reading  or  thinking  of  those  judges,  whose 
sanction  was  lent  to  Aip-money, — Ah !  how 
innocent  were  those  (a  thousand  times  have 
I  said  to  myself^)  in  omiparison  of  these  of 
modem  times!  How  mudi  more  clearly  was 
their  transgression  a  transgression  against  the 
common  welfare — against  law  as  it  ought  to 
have  been  than  against  law  as  it  then  was/ 
By  what  a  host  of  precedents  was  it  not  sanc- 
tioned I  And,  when  statute  law  is  out  of  the 
question,  of  what  stuff  is  law  made,  or  so 
much  as  pretended  to  be  made,  if  not  of  pre- 
cedents f 

§  6.  No  fresh  Acts  requiring  Obedience  to 
existing  ones. 

But  above  aU  things  let  us  have  no  fresh 
law :  I  mean  for  the  mere  purpose  of  causing 
the  existing  ones  to  be  obeyed:  no  enacting 
or  re-enacting  statutes;  still  less  a  declara- 
rory  act. 

A  declaratory  act? — Observe  the  conse- 
^nces.   A  Msebood  committed :  the  supre- 


macy of  the  king  in  parliament  abdicate^, 
surrendered:  surrendered  to  the  lawyers;  and 
on  so  easy  a  condition — to  them,  of  all  man- 
kind, 80  easy — as  the  employing  fidse  pre- 
tences in  the  exercise  of  it:  pretending  ta 
have  had  "doubts,"  where  it  is  impossible 
they  should  have  had  any: — pretending  to 
have  put  upon  a  word  a  meaning,  which  it  is 
impossible  they  should  have  put  upon  it. 

In  the  first  place,  a  &laehood  committed. 
<*  Wiereas  doubts  have  arisen  .  .  .**—  Doubts 
arisen?  doubts  about  what? — whether  tiiisie« 
diately  means  immediately  f  Are  lawyers  the 
only  persons  who  know  what  immediate^f 
means? — are  all  but  lawyers  ignorant  of  it? 
After  this  first  ftlsehood  — committed  by  par- 
liament itself — after  this  falsehood,  and  by 
means  of  it,  comes  the  abdication, — the  sar- 
render — and  the  endless  train  of  falsehoods 
— fidsehoods  bespohen  of  judges,  by  an  order 
so  clearly  given,  and  which  with  such  regular 
alacrity  would  be  executed. 

Yes :  —  to  make  a  fresh  act  would  be 
actually  to  yield  the  point  to  the  lawyers,  to 
cof^m  ihe  usurpation  instead  of  checking  it. 
It  would  be  allowing  them  the  very  negative 
in  question :  the  negative  which,  without  as 
yet  daring  to  claim  it,  they  have  been  exer- 
dsing:  a  negative,  which  tiiey  want  but  this 
allowance  to  exercise  at  pleasure,  and  at  any 
time,  upon  all  acts.  Take  at  pleasure  any 
one  friture  act :  the  negative  having  (suppose) 
been  exercised  upon  that  act,  the  worst  that 
could  happen  would  be  another  act:  which 
act,  when  passed,  would  be  just  as  completely 
subject  to  their  negative,  as  its  predecessor 
was:  and  so  toties  quoties.  By  every  such 
act,  the  uncertainty — « the  glorious  uncer- 
tainty of  the  law'* — would  receive  fresh  con^ 
firmation,  and,  if  possible,  fr^h  increase :  the 
uncertainty  of  the  law,  and  the  certainty  of 
ruin  to  every  man,  not  above  the  common 
ranks  of  life,  who,  with  the  words  of  it  before 
him,  should  be  ill  enough  advised  to  ascribe 
anything  like  certainty  to  it. 

Taking  cognixance  of  a  murder,  and  inflict- 
ing punishment  accordingly,  the  judges  of  the 
Common  Pleas,  acting  as  such,  would  them- 
selves be  murderers,  and  as  such  punishable. 
This  is  what  our  men  of  law  themselves  have 
not  scrupled  to  declare.*  Why?  Because  in 
this  purely  ideal  case,  if  the  authors  of  the 
transgression  are  lawyers,  so  are  they  also  who 
are  to  judge  of  it  and  to  punish  it. 

Here  then  is  a  transgression  on  which,  ac- 
cording to  their  own  doctrine,  punishment 
may  attach,  even  though  the  transgressor  be 
n  Judge,  acting  in  his  character  of  judge. 

Allow  then  (says  a  loyal  sulqect  to  these 
disloyal  usurpers,)  allow  then,  that  where  the 
law  transgressed  by  you  is  a  bw  of  the  hing'a 
nuJdng made  by  the  king  in  parliament— 
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•Jow  that  in  thai  ease,  if,  to  the  eoDviction 
of  every  man  that  sees  the  words  of  the  law, 
your  trangression  has  been  a  completely  wil- 
ful one,  you  are  not  exempt  from  punishment, 
— allow  but  this,  this  is  aU  we  want  of  you. 
What  we  do  not  want  is — to  see  you  in  any 
such  posture,  as  that  which,  in  the  case  of 
jrovr  own  putting,  you  would  figure  in.  But 
what  we  do  want  to  see  you  in  is  -i.  a  kneel- 
ing  posture  — if  not  literally,  at  least  figura- 
tively:— kneeling,  like  one  of  king  James's 
parliaments,  "lepon  the  knees  ofyowr  heart$," 
Tes,  and  in  this  posture  we  must  see  you,  or 
parliament  is  a  laughing  stock — you  tyrants 
— and  toe  slaves. 

The  constitution,  in  short,  is  already  at  an 
end,  and  the  government  a  mere  tyranny  in 
the  hands  of  the  judges,  if,  to  save  them  harm- 
less against  the  punishment  due  for  a  trans- 
jgression  committed  by  them  against  the  law, 
it  be  sufficient  to  them  in  all  cases,  or  even  in 
any  case,  to  say,  sucA  is  the  construction  that 
we  put  upon  it :  if,  in  the  instance  of  this  as 
of  every  other  set  of  men,  for  the  purpose  of 
condemning  them,  and  if  guilty,  punishing 
them,  it  be  not,  to  whatever  authority  it  be- 
longs to  sit  in  judgment  on  their  conduct, 
oompetent,  if  so  it  appear,  to  pronounce  that 
the  allegation,  express  or  implied,  of  their 
having  bielieved  such  and  such  to  have  been, 
on  the  occasion  in  question,  the  intention  of 
the  legislature,  is  not  true. 

To  the  meanest  subject  that  is  to  be  found 
—  to  him  on  whose  part,  not  only  in  relation 
to  the  particular  import^  but  in  relation  to  the 
▼ery  existence  of  the  law  in  question,  ignor- 
ance is  at  the  same  time  most  certain  and  most 
excusable,  such  ignorance  affords  not,  in  the 
breast  of  those  arbiters  of  his  fiite,  either  jus- 
tifieaiiont  or  so  much  as  excuse:*  and  by  the 
mere  supposition  of  it,  and  that  an  untrue  one, 
riiall  such  ignorance  afford  not  only  excuse  but 
juetification  to  those  in  whose  situation,  even 
without  other  transgression,  such  ignorance — 
ignorance  of  the  law  —  is  itself  a  crime  ? 

No: —  neither  on  this  nor  on  any  other 
occasion :  no ;  on  no  occasion,  nor  on  any  ac- 
count, on  the  part  .of  learned  gentlemen  will 
there  be  any  objection  to  fresh  acts.  Fresh 
acts,  besides  evidencing,  on  an  occasion  such 
as  this,  the  impotency  of  the  authority  that 
made  the  former  ones,  make,  on  every  occa- 
sion, fresh  confusion^  and  fresh  fees.  Fresh 
acts  nuike  the  pot  boil  brisk  in  the  little 
kitchen  of  the  attorney :  fresh  acts  make  the 
cauldron  boil  brisk  in  the  great  victualling 
offices  attached  to  higher/<?0'cf  as  well  br  fee- 
fed  situations.  No :  on  any  occasion  there 
will  not,  on  the  part  of  lawyers  in  general^  be 
any  more  objection  to  fresh  acts,  than  on  a 
particular  occasion  there  was,  on  the  part  of 
Lord  Melville,  to  the  bringing  in,  and  carrying 

*  Ignoiantta  legis  excusat  neminem. 


into  a  law,  a  bill  fi)r  preventing  a  paymaster 
of  the  navy  from  applying  the  mone^  of  the 
people  to  lus  own  use.  On  these  subjects  the 
understanding  has  been  general  and  constant. 
So  far  as  the  binding  and  punishing  force  of 
the  laws  bears  upon  men  who  neither  are  in 
power,  nor  are  to  receive  protection  from  men 
m  power,  so  hr  they  are  to  be  executed :  so 
fiu*  as  they  would  bear  hard  upon  men  who  are 
in  power,  or  under  the  protection  of  men  in 
power,  so  fiff  they  are  to  be  laughed  at. 

In  a  word  —  to  employ  a  system  of  dassifi^ 
cation  the  nomenclature  of  which  is  become 
as  generally  intelligible  as  the  principles  of  it 
have  been  generally  pursued — **  tinmen**  and 
"great  characters"  form  the  two  species  into 
which,  to  this  purpose,  the  genus  of  his  Ma^ 
jesty*s  subjects  has  been  divided.  What  then 
is  '*  the  use  of  the  law  ?** — Bacon,  who  started 
the  question,  talked  about  it  and  about  it« 
but  it  was  reserved  for  his  successors  to  give 
a  clearer  answer  to  it.  What  is  now  the  use  of 
the  law?  To  fiill  as  a  millstone  upon  the 
heads  of  "  tinmen^"  to  stand  as  a  laughing- 
stock to  "great  characters." 

§  7.  Prospect  of  Redress* 

"  But,  these  remedies  of  yours,  by  what 
hands  are  they  to  be  administered  ?  —  Law- 
yers ?  you  will  find  none  willing :  Non-law« 
yers  ?  you  will  find  none  able ....  And  when 
all  lawyers  and  all  non-lawyers  are  subtracted, 
how  many  have  you  left  ?" 

I  answer —  to  the  difficulty  of  this  remedy 
no  eye  can  be  more  acutely  or  profoundly  sen- 
sible than  his  are  who  thus  ventures  to  propose 
it.  But,  under  favour  of  the  inexhaustible  stock 
of  varieties  incident  to  the  human  character, 
causes  of  a  psychological  nature,  inscrutable 
to  human  eyes,  have  manifested,  now  and  then, 
their  power,  in  the  production  not  only  ciettil 
but  o£ good:  yea,  and  will  continue  to  do  so 
little  by  little :  of  good,  in  whatsoever  shape 
good  is  at  the  same  time  conceivable,  and  in  a 
physical  sense  practicable.  In  one  age,  A  pro- 
poses: in  another,  B  moves:  in  a  third,  C 
carries  into  effect.  This  is  the  rate  at  which 
reform  and  improvement  travel,  when  the  tur» 
veyors  of  the  highways  are  lawyers. 

Assuredly,  had  it  been  my  lot  to  find  myself 
in  the  place  where  motions  are  made,  some  five- 
and-twenty  or  thirty  years  ago,  a  motion  for  a 
real  committee  of  justice  would  at  least  have 
stood  upon  the  journals. 

A  committee  of  Justice  f  Oh,  yes:  turn  to 
the  journals  and  there  you  may  see — not  a 
parliament  in  which  you  may  not  see — a  com- 
mittee of  justice.  In  that  place  you  may  see 
it :  but  in  that  place  you  may  as  well  content 
yourself  with  seeing  it :  for,  until  something 
which  would  be  called  confusion,  take  the  plaee 
of  that  which  is  called  order,  you  had  better 
not  expect,  unless  you  are  fond  of  disappoint- 
ment,  to  see  it  anywhere  else. 
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'  Megular  as  is  the  mppointment  of  this,  re- 
gular committee,  the  functions  of  it  compose 
a  sinecures  a  sinecure  no  less  regukr  and 
profound,  than  if  the  Perceval  allowance  of 
£38,574  a-year  (reduced,  alas  I  to  less  than 
£13^000,  we  are  told,  hy  deductions  that 
somehody  or  other  knows  of,*)  were  attached 
to  the  situation  of  each  of  its  members,  in 
recompence  for  the  labour  of  receiving  the 
'emoluments,  added  to  that  of  being  said, 
without  being  so  much  as  supposed,  to  do  the 
-duties  of  it. 

But  when  sinecures  are  gone,  justice,  with 
the  committees  necessary  tor  her  restoration, 
may  then  come. 

Such  is  the  state  of  things  at  present.  Such 
will  continue  to  be  the  state  of  things,  until, 
in  some  shape  or  other,  censure  —  prompt  as 
well  as  impartial  censure  —  not  to  sj^eak  of 
pumiJunent  —  shall  take  place  of  tardy  and 
disregarded  laws :  —  of  declaratory  acta,  and 
explanatory  acta,  passed  some  score  or  some 
ludf-hundred  years  after  the  acts,  those  acts 
that  wanted  not  to  be  explainSd,  but  to  be 
enforced^  had,  instead  of  being  enforced,  been 
trampled  on  by  *•  great  characters,"  or  ex- 
plained and  explained  away  —  or,  what  is 
shorter,  openly  scorned  and  trampled  upon  by 
judges. 

Whether  law  or  tyranny  reigns,  is  a  question 
that  will  be  decided  by  the  notice  or  no  notice 
.taken  in  "  high  situations,"  and  eventually  in 
low  ones,  of  this  grievance.  Till  now,  the 
tyranny  had  a  ma^ :  but  now  the  mask  is 
gone. 

Great  zeal  everywhere  for  the  maintenance 
of  subordination.  Subordination!  But  of 
what  sort.?  Not  of  that  of  which  universal 
security  is  the  fruit :  but  of  that,  by  which, 
for  the  benefit  of  **  great  characters  in  high 
situations,"  all  but  they,  their  confederates, 
instruments,  and  dependents,  are  kept  in  a 
continual  state  of  insecurity  and  bondage. 

Observing  the  House  of  Lords  to  have  at 
lengtii,  by  the  eontinually  increasing  accu- 
mulation of  causes,  become,  in  respect  of  its 
appellate  jurisdiction,  converted  into  a  sort 
of  delay^shop,  in  whidb,  in  pieces  of  an  inde- 
finite number  of  years'  length,  delay  is  sold 
to  dishonest  men  with  other  men*s  money 
in  their  pockets,  — observing,  moreover,  the 
grievance  to  be  to  such  a  degree  flagrant  and 
notorious,  as  to  have  been  publicly  and  re- 
peatedly held  up  to  view  in  Uie  House  itself, 
by  the  only  persons  by  whom  any  plan  of  re- 
lief, it  is  universally  understood,  could,  with 
any  prospect  of  success,  or,  according  to  re- 
ceived notions,  with  any  sort  of  congruity, 
be  laid  upon  the  table  — in  the  month  of  Ja- 
nuary 1808,  I  took  upon  me  to  transmit  to 
such  of  the  Members  of  both  Houses  as  could 
conveniently  be  reached,  the  outline  of  a  plan 


*  Finance  Committee,  anno  1808,  Report  3. 


(accompanied  in  every  article  with  reasonsji, 
which  I  had  sketched  out  for  that  purpose, 
under  the  title  of  a  '*  Plan  of  a  Judicatory, 
under  the  name  of  The  Court  of  Lords' 
Delegates."! 

In  my  own  mind,  a  still  more  important, 
though  not  an  inseparable  part  of  that  plan,^ 
consisted  in  the  transferring  moreover,  to  the 
proposed  judicatory,  that  part  of  the  t'nime- 
<^ia^6  jurisdiction  of  the  House  of  Lords  which 
consists  in  the  cognizance  of  impeachments : 
the  decision  of  the  delegates  in  those  cases  to 
be  final,  unless  reversed  or  modified  by  the 
House  at  large,  on  the  declared  ground  of 
censurable  misconduct  on  the  part  of  those 
their  delegates. 

The  main  principle,  on  which  this  plan^ 
was  grounded,  was  no  other  than  that  which, 
yhether  ever  expressed  or  no  in  words,  \n\l 
in  substance  be  found  to  have  served  as  the 
main  principle  of  the  Grenville  act;  viz,  that 
the  sense  of  respoa«t6t7ity,  without  which  there 
can  be  no  tolerably  adequate  security  either 
for  probity  or  intelligence,  is  less  and  less  acute 
and  operative,  in  proportion  as  the  number  of 
those  whose  share  in  it  is  extensive. 

It  was  at  this  price  only,  as  it  seemed  to 
me,  that  impeachment,  already  proclaimed  in 
parliamentas  having  sunk  into  an  empty  name, 
could  be  restored  to  that  character  which  it 
was  originally  designed,  and  till  of  late  was 
universally  supposed,  to  possess,  and  which 
at  different  times  it  has  in  some  degree  pos- 
sessed, viz.  that  of  serving  as  a  check  upon 
political  delinquency  in  **high  situations:" 
and  this,  without  consuming  injudicature  any 
part  of  that  time  which  is  so  habitually  found 
insufllcient  for  the  still  higher  and  more  im- 
portant fiuictions  of  legislation :  to  the  end 
that  the  judicial  authority  of  the  country 
might  upon  occasion  be  employed  in  cheching, 
removing,  and  in  case  of  need  even  punishing, 
instead  of  being,  as  at  present,  exclusively 
and  avowedly  employed  in  protecting  *<  unfits  ' 
ness"  on  the  part  of  "  great  characters"  in  high 
**  situations :"%  punisnment  being  reserved  for 
such  low  people  as,  having  the  misfortune  of 
suffering  from  such  **  unfitness,"  have  the  au* 
dacity  to  complain  of  it. 

Of  a  censorial  tribunal  so  constituted,  what 
did  not  present  itself  to  my  view  as  the  least 
important  use,  was — the  application  of  a 
check  to  that  corrupt  despotism,  to  which, 
as  above,  except  in  name  and  empty  show, 
there  exists  not  at  present  any  check,  viz. 
the  despotism  of  the  judges. 

Not  only  in  my  own  mind,  but  in  n^y  own 
papers,  the  plan  had  in  it  yet  other  parts,  the 
object  of  which  was  to  invest  the  {lOrds,  by  * 
the  instrumentality  of  these  their  appointed 
and  periodically  removable  delegates,  not  .on)y 
with  the  power,  but  with  the  interest  (with- 
out which  power  is  nothing,)  that  seemed 


t  Vide  tvpra,  p.  65.      ^  See  Part  I.  Chap.  IX 
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■neoesaary  to  engage  and  ^  them  in  the  hahit 
of  rendering  to  the  community  certain  ser- 
vices, which,  by  the  necessary  changeableness 
of  its  composition,  the  House  ofCommmu  is 
disabled  from  rendering  with  equally  assured 
steadiness  and  perseverance:  —  one  of  these 
services  being  the  instituting  and  keeping  up 
an  uninterruptedly  periodical  series  of  returns 
and  accounts^  expressive  of  the  state  of  the 
system  of  judicial  procedure,  under  a  set  of 
pre-appointed  A«acf«,embracingthe  whole  field 
of  judicature,  and  bearing  specific  reference 
to  the  several  distinguishable  ends  of  justice : 
the  other,  the  taking  occasion  of  such  causes 
as  should  come  before  this  judicatory  in  the 
way  of  appeal,  to  facilitate  the  gradual  con- 
version of  the  rule  ofactian,  out  of  the  purely 
conjectural,  tenorless,  uncognoscible,  and  im- 
postrous  state  of  unwritten,  alias  common  law 
—  the  shapeless  production  of  a  set  of  note- 
takers,  compilers,  and  publishing  booksellers 
.—into  its  only  cognosdble,  determinate,  and 
unimpostrous  state,  viz.  that  of  what  is  called 
written  or  statute  law :  the  joint  and  genuine 
work  of  the  king,  the  lords,  and  the  delegates 
of  the  people. 

For  such  plan,  no  efficient  acceptance  could 
either  be  expected,  or  so  much  as  wished,  if 
by  the  establishment  of  it  the  preponderant 
weight  and  influence  of  the  more  essential 
branch  of  the  constitution  were  exposed  to 
any  danger  of  being  lessened :  but,  that  no 
«uch  danger  could  attach  upon  it,  could  ea- 
sily, and  would  have  been  actually,  put  out  of 
doubt. 

That,  in  the  opinion  of  leading  persons  of 
opposite  parties,  the  above  plan,  (meaning  of 
course  such  part  of  it  as  had  in  the  above  paper 
been  presented  to  view)  possessed  a  claim  to 
serious  attention,  was  a  fiict  of  which  I  found 
reason  to  make  no  doubt :  and,  on  one  part, 
such  and  so  public  was  the  opinion  expressed 
concerning  it,  as  to  render  it  evident,  that  in 
one  event,  nor  that  altogether  an  improbable 
one,  should  the  same  opinion  continue  to  be 
entertained  of  it,  the  establishment  of  it  would 
be  but  a  natural  consequence. 

Had  the  expression  of  such  opinion  been 
in  any  instance  addressed  to,  or  accompanied 
with  any  such  intimation  as  that  of  a  desire 
that  it  should  be,  or  a  thought  that  it  would 
be,  communicated  to  the  person  whose  pro- 
posal was  the  subject  of  it,  the  communica- 
tion might  have  been  ascribable  to  that  sort 
of  civility,  from  which  any  serious  thought 
about  the  matter  is  not  always  to  be  inferred : 
but  the  communication  having  in  every  in- 
^nce  been  the  result  of  mere  accident,  clear 
of  all  design,  and  probably  to  this  hour  not 
merely  unheeded  but  unknown,  the  real  ex- 
istence of  the  opinion  is  in  each  instance  but 
so  much  the  less  exposed  to  doubt. 

In  one  instance,  my  satisfaction  would,  I 
must  confess,  have  been  more  entire,  if,  when 


reflecting  on  pest  occurrences,  it  had  been 
in  my  power  to  assure  myself,  that  that  part 
of  the  plan  M'hich  by  the  author  had  been 
regarded  as  a  drawback,  though  that  an  in- 
dispensable one,  from  the  mass  of  advantage 
expected  from  the  institution,  had  not  in 
other  eyes  constituted  at  least  a  principal  re- 
commendation of  it. 

But  among  those  who  are  agreed  about 
measures,  it  would  be  not  only  a  useless  but 
a  pernicious  refinement  to  look  out  for  dif- 
ferences about  motives. 

Nor  would  any  such  topic  have  been  touched 
upon,  but  that,  regardingthe  proposed  institu- 
tion, as  above,  as  capable  of  operating  in  the 
character  of  a  highly  useful,  if  not  of  itself  a 
completely  effectual  remedy,  to  the  politick 
disease  of  which  so  much  has  just  been  said, 
the  design  of  this  work  seemed  to  require, 
that  of  the  plan  in  question  such  part  as  has 
already  seen  the  light  should  now  receive  the 
same  degree  of  publication  as  this  work  itself 
does;  for  which  purpose,  copies  of  it  have  now 
been  transmitted  to  the  publishers. 

Of  this  increased  publicity  one  consequence 
is — that  in  the  mind  of  him  by  whom  the  ob- 
servation shall  have  been  made  (and  by  whom 
will  the  observation  not  have  been  made  ?) 
that  a  necessary  part  of  the  plan  consists  in 
the  creation  of  several  new  situations,  of  which 
some  could  not  but  be  in  a  pre-eminent  degree 
lucrative  ones,  a  supposition  too  natural  not 
to  follow  in  a  manner  of  course  will  be,  that 
in  this  proposed  mass  of  emolument,  some 
share  hod  bieen  looked  for  by  the  projector : 
and  that,  in  his  mind,  it  was  the  advantage  so 
looked  for  that  had  constituted — if  not  the 
sole,  at  least  one,  final  cause  —  of  the  project. 
It  therefore,  as  mankind  are  constituted,  ap- 
pears to  me  to  be,  if  not  absolutely  necessary, 
at  any  rate  highly  conducive,  to  the  unbiassed 
examination  of  the  plan,  to  declare,  as  I  do 
most  distinctly,  that  in  any  emolument  that 
ever  was  proposed,  or  may  ever  come  to  be . 
attached  to  it,  I  never  had,  nor  ever  shall  I 
have,  any  more  concern,  than  any  other  per- 
son under  whose  eye  the  present  page  may  be 
lying  at  this  moment :  and  that,  in  the  con- 
trivance of  it,  no  person  by  whom,  for  him- 
self^  or  any  friend  of  his,  any  expectation  of 
any  part  in  such  emolument  could  have  been 
entertained,  has  ever  been  consulted  with : 
no  person  having  been  in  fact  consulted  with 
upon  the  subject,  either  before  the  paper  went 
into  circulation  as  above,  or  since. 

Not  that  the  plan  is  in  itself  a  whit  the 
better,  or  the  less  bad,  for  a  circumstance  thus 
collateral  and  incidental  to  it :  and  should  any 
plan  for  the  same  purpose  ever  be  brought  on 
the  carpet  by  any  other  hand,  the  author  may 
be  assured,  that  no  personal  advantage  that 
may  be  found  included  in  it  for  his  own  par- 
ticular benefit,  or  that  of  any  of  his  friends^ 
will  by  me  be  pleaded  in  bar  to  the  acceptance 
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of  it.  In  my  view  of  the  matter,  be  the  mea- 
sure what  it  may,  instead  of  a  bior,  any  advan- 
tage accruing  to  an  individual,  constitutes,  I 
must  confess,  a  plea  tit  favour  of  it.  The  in- 
dication of  any  such  advantage  coupled  with 
the  appellation  of  ajo6,  — this  argument,  as 
it  is  a  very  easy  and  a  very  common,  so  is  it 
a  very  commodious  argument  for  such  poli- 
ticians as,  being  conscious  of  their  inability 
to  form  any  direct  and  specific  estimate  of 
the  advantages  and  disadvantages  of  any  plan 
which  requires  hands  for  the  execution  of  it, 
have  recourse  to  this  circumstance  in  the  cha- 
racter of  an  article  of  circumstantial  evidence, 
and  that  conclusive,  establishing,  and  that  at 
so  small  an  expense  as  that  of  a  single  word, 
not  only  the  ineligibility  but  the  corruptness 
of  the  measure :  — but  it  will  not  pass  in  any 
such  character  with  any  man,  who,  being  duly 
aware  that,  in  all  its  branches,  government 
consists  but  in  a  choice  of  evils — evils  pro- 
duced, that  in  each  instance  greater  good  may 
eome — holds  himself,  on  the  occasion  in  ques- 
tion, not  incompetent  to  the  task  of  weighing 
the  good  agamst  the  evil,  and  determining  on 
which  side  the  balance  is  io  be  found. 

Supposing  the  plan  in  question  received, 
as  above,  in  all  its  projected  parts,  the  court 
of  Lordt* Delegates  would,  without  the  name, 
add  to  its  other  characters  that  of  a  school, 
and  that  not  only  of  judicature  but  of  legis- 
lation :  a  school  in  which  such  of  our  noble 
youth  rsupposing  any  such  to  be  found,)  to 
whom  ttie  studg  might  not,  any  more  than  the 
practice  of  that  art  does  at  present,  appear 
beneath  their  dignity^  might  find  the  means 
of  instruction  as  well  as  exercise :  a  school  in 
which  not  only  the  exercise,  but,  by  means 
of  the  exercise,  the  prizes,  might,  instead  of 
remaining  a  monopoly  in  the  hands  of  those 
whose  interest  it  is  that  the  body  of  the  law 
be  in  all  its  points  in  as  bad  a  state  as  pos- 
sible, lie  open  to  those  also  whose  interest, 
in  the  shape  of  reputation  and  conscience, 
would  on  this  occasion  act  in  atiiance  with 
their  duty,  and  whose  interest  would  not,  at 
any  rate,  be  in  any  shape  at  variance  with  it. 

Lastly,  being  occupied  in  preparing  with 
all  expedition  for  the  press  a  work  on  parlia- 
mentary  reform,  in  which,  if  my  own  concep- 
tion of  the  matter  be  correct,  tiie  necessity 
of  such  a  measure  is  placed  beyond  the  reach 
of  doubt,  followed  by  a  plan  for  that  purpose, 
accompanied  in  each  artide  with  reasons,  and 
answers  to  objections  (a  plan  in  the  contri- 
vance of  which  I  saw  bat  little  reason  to  go 
in  quest  of  novelty,}  it  seemed  to  me  of  use 
that  it  should  be  understood,  and  that  most 
dearly,  that  to  engage  a  man's  opinions  and 
affections  in  fiivour  of  such  a  measure,  no 
other  propensity  is  necessary  than  a  desire 
-^  not  to  pull  down^  but  to  uphold  —  not  to 


wrest  power  out  of  the  hands  of  present  pos- 
sessors, but  to  render  them  somewhat  less 
generaUy  and  flagrantly  inept  than  at  present 
for,  as  well  as  disdainful  of,  the  exercise  of  it: 
that  so,  when  among  those  questions  which 
sooner  or  later  will  inevitably  be  urged,  this 
also  should  be  put — viz,  what  are  the  oocu* 
piers  of  that  room  with  the  gill  chair  in  it  good 
for,  unless  it  be  to  serve  as  tools  in  the  hands 

of  the general,  who  now  and  then  comes 

in  form  and  sits  in  it  —  a  set  of  implements 
constituting,  when  put  together,  a  clumsy 
piece  of  machinery  for  producing  the  effect  oif 
a  simple  negative — those  to  whom  any  sudi 
searching  question  happens  to  be  addressed, 
may  have  some  better  answer  at  hand  than 
what  has  been  furnished  by  the  threadbare  and 
transparent  fidlades  that  have  hitherto  been 
seen  to  be  employed  upon  that  service. 

The  Hospital  of  Incurables  was  a  name  in- 
vented for  timt  great  room — not  by  any  such 
plebeian  as  myself,  but  hyn  noble  practitioner 
(the  Earl  of  Chesterfield,)  to  whose  pene- 
trating eye  the  condition  of  all  the  wards^ 
with  all  the  patients  in  it,  had  by  long  obser. 
vation  and  experience  been  rendered  so  fiHni- 
liar.  By  him,  as  the  name  thus  bestowed  bears 
witness,  the  condition  of  the  inhabitants  was 
regarded  as  already  desperate.  For  my  own 
part,  whether  it  be,  that  being  more  given  to 
hope,  and  less  to  satire,  as  well  as  somewhat 
more  accustomed  to  look  out  for  expedients, 
than  that  veteran  courtier,  my  judgment  has 
been  led  astray  by  my  affections,  my  views 
of  the  case  are  less  desponding.  As  hospitals 
are  apt  to  be,  and  as  this  in  particular  was 
once  pronounced  to  be* — pronounced  so  by 
the  inhabitants  themselves  when  not  half  so 
numerous  as  at  present — it  appears  to  me, 
as  it  has  done  to  others,  too  much  crowded: 
in  which  case  it  is  the  less  to  be  wondered 
at,  if,  of  a  spedes  of  vital  gas  known  in  the 
old  nomenclature  by  the  name  of  public  spirit, 
a  morbific  defidency  should  be  found: — a 
defidency,  of  which  the  prindpal  effects  and 
symptoms  are  an  habitual  lethargy  and  pro- 
stration of  strength,  admitting  of  no  abate- 
ment but  what  may  happen  to  be  produced  by 
the  acddental  priddng  of  some  such  stimulus 
as  that  of  a  canine  appetite  for  fat  sinecures. 
For  the  over-popuUttion,  the  remedy  is  too 
simple,  as  well  as  by  those  whom  it  concerns 
most  nearly  too  weU  approved,!  to  need  any 
further  mention  in  this  place.  As  to  the  jm&- 
Uc  spirit,  the  apparatus  for  the  injecting  of  it 
has  been  slready  indicated. 


*  See  Bhu:ksCone*s  Commentaries,  L  Ch.  II. 

p.m. 

+  Ibid.  *<  In  the  leign  of  King  Georga  I.  a 
bill  passed  the  House  of  Lords,  and  was  ooun- 
tenanoed  by  the  then  ministry,  for  limikiog  the 
number  of  the  peerage.** 
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••"  By  5  &  6  W.  IV.  c.  8  (12di  Jane  1836,)  entitled,  <«  An  Aet  for  the  mofe  effectual  aboatkm 
of  Oatfaa  and  Aflumationi  Uken  and  made  in  various  depaitments  of  the  State,  and  to  aubstttate 
JDedaations  in  lieu  thereof:  and  for  the  more  entire  supprenion  of  yoluntaij  and  eztiaiudldal 
Oaths  and  Affidavits,**— certain  enactments  were  preceded  by  the  following  preamble : — ^  Whereas, 
by  an  Act  pasted  in  the  session  holden  in  the  1st  and  2d  year  of  the  reign  of  his  present  M^esty. 
intituled,  ^  An  Act  to  abolish  certain  Oaths  and  Affirmations  taken  andmsde  in  the  Costoms  and 
Excise  departments  of  his  Miyesty's  revenue,  and  to  substitute  I>ec]aiations  in  lieu  tbereoT  (1  &  9 
W.  IV.  c.  4,)  and  by  other  eoaciments  subsequent  therdo,  the  number  of  oaths  and  affinnationa 
required  to  be  taken  and  made  in  these  departments  has  been  greatly  diminished,  and  the  benefidal 
operatk>n  of  the  said  recited  act,  and  such  other  subsequent  enactments,  gives  ground  to  believe  that 
tne  numl>er  of  oaths  and  affirmations  may  be  yet  farther  reduced  hi  those  sndother  departmenu  of 
the  State."  This  statute  was  repealed,  and  new  provisioos  substituted,  by  6  &  6  W.  iV.  c.  82  (9th 
September  1836,)  which  enacted  (§  2,)  That  where  Oaths  are  administered  in  proceedings  connected 

•     '    -  «...         .    «  ^      -^  ,-  he  office  of  Woods  and 


witii  the  Customs  or  Exdie,  the  Post-office,  the  office  of  Stamps  and  Taxes,  t 
Forests,  Land-revenues,  Works,  and  Buildings,  the  War-office,  the  Army  Pay^ffice^  the  office  of 
Treasurer  of  the  Navy,  the  Aeeountant-Oenersl  of  the  Navy,  or  the  Ordnance,  nis  Mi^yesty's  Trea- 
sury, Chelsea  Hosmtal,  Greenwich  Hosmtal,  the  Board  of  l^e,  the  Secreuries  of  Staters  offices, 
the  India  Boud,  tbe  Audit  office,  the  National-Debt  office,  or  any  other  office  under  controul  of 
tiie  Treasury^  the  Lords  of  the  Treasury  may  substitute  Dedarauons.  (§  6,)  Persons  makinc 
fidse  affirmationiL  in  cases  connected  with  the  revenues  of  the  customs  or  excise,  stamps  ana 
taxes,  or  post-office,  guilty  of  misdemeanor.  (8  6,)  The  oath  of  allegiance  still  to  be  taken  by 
persons  In  office,  (g  7))  The  act  not  to  abolish  judicial  oaths,  (g  8,)  It  is  made  Utwfiil  fbr  the 
universities  of  Oxford  or  Cambrid^  or  any  other  bodies  corporate  and  public,  entided  to  admi« 
Bister  oaths,  to  substitute  declarations.  (8  9.)  Churchwardens  and  sidesmen  no  longer  to  take 
oaths,  but  only  to  make  dedaiation  of  faithful  and  diligent  perfotmanoe  on  entering  on  tiidr 
duties.     —  "^-  *-    '    .....•-.        .»  .      •       , 


under  the  pawnbroker's  acta,  to  be  taken  in  tiie  same  terms,  and  on  the  same  occaaionsb  (g  13,) 
Justioes  or  the  Peace  and  others  are  prohibited  fWm  taking  oaths  or  affidavita  '^  touching  any 
matter  or  thing  whereof  such  Justice  or  other  person  hath  not  jurisdiction  or  cognisance  by  some 
atatuto  in  force  at  the  time  being,'*— the  enactment  not  to  apply  to  oaths  in  matters  connected 
with  the  preservation  of  the  peace,  or  prosecutions,  br  proceedings  before  Parliament;  or  to  oaths 
necessary  to  validate  lesnl  instruments  to  be  used  in  foreign  countries,  (g  14.)  Where  it  was  the 
practioeof  the  Bank  of  England  to  take  oaths  for  facilitating  transfer^  or  as  to  tne  loss  or  destmctioa 
of  notes,— declsimtions  substituted.  (§  16,)  Declarations  substituted  for  oaths  of  parties  and  wit. 
Dosses,  in  actions  in  the  colonies,  **•  for  or  relating  to  any  debt  or  account  wherein  any  person  residing 
In  Great  Britain  and  Ireland  shall  be  a  party,  or  for  or  relating  to  any  lands,  tenements,  or  heredita- 
mentt,  situate,  lying,  and  being  in  the  said  places.**  (g  16,)  The  attesting  witnesses  to  any  testa, 
ment  or  deed,  may  voifV  the  execution  by  declaration  in  writing,  (g  18, 21,)  A  form  of  voluntaiw 
dedaration  to  be  taken  m  miscellaneous  cases,  the  teking  which,  or  any  otner  dedaration  snbalu 
tuted  tat  any  oath,  GUsdy,  rendea  the  party  guilty  of  a  misdemeanor.— Ed. 
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ADVERTISEMENT. 


Im  the  ttite  in  which  it  is  here  leen,  this  tnct  was  printed  anno  1813.  In  the  summer  of  the  year 
1813,  in  passing  through  the  Unirersitj  of  Oxford  (in  which  seat  of  learning,  above  half  a  cen- 
tury ago,  the  author  had  taken  the  last  of  two  degrees,)  by  the  hands  of  a  common  ftiend  he  caused 
to  he  delivered  into  <he  hands  of  one  of  the  ReYerend  the  Heads  of  Houses,  who  had  been  men- 
tioned to  him  as  being  of  the  number  of  those,  in  whose  instance  the  hydrophobia  of  innovation 
was  supposed  to  be  least  rabid,  a  copy  of  this  tract ;  and  staid  there  long  enough  to  hear  of  iu 
having  undergone  his  perusal.  Of  the  communiqition  thus  made,  the  motive  was  .-a  hope,  how 
small  soever,  that  possibly,  by  means  of  the  representation  thus  conveyed,  some  course  might,  in 
that  seat  of  professed  piety,  be  taken,  for  the  abolition  of  a  practice,  which,  not  to  profane  only, 
but  to  reverend  and  orthodox  eyes,  had  already,  in  more  instances  than  one,  presented  itself,  and 
had  aeeoidingly  in  print,  and  in  multitudes  of  editions,  been  held  up  to  view,  as  impious. 

Whatever  other  Imputations  the  publication  of  this  tract  may  be  thought  to  be  open  to,  precis 
pitaiion  therefore  will  at  any  rate  not  he  of  the  number :  neither  on  the  one  part  precipUatum^ ... 
nor  on  the  other  part,  want  of. notice.  .... 

After  aU,  this  tract  might  for  any  further  length  of  time  have  slept  upon  the  shelf,  but  for  the 
addition  so  lately  made  of  the  scourge  of  religious  persecution  to  the  yoke  of  despotism : — for  a 
pcctencefor  punishment  as  for  blasphemy — and  that  by  imprisonment  without  trial  (mfliction  by 
every  clergyman  jirho  i*  in  .the  commission  of  the  peace)  the  so  recently  instituted  practice  of 
putting  the  composition  of  nobody  knows  what  *'  miterahle  tinners^'^  who  triumphed  over  piety 
and  sincerity  about  two  centuries  and  a  half  ago,  upon  a  level  with  the  discourses  of  Jenuf  and, 
by  men  by  whom  the  profession  of  piety  has  been  converted  into  an  instrument  of  power,  the 
exerticms  so  lately  made,  to  bolster  up  by  the  force  of  thdr  punishments  the  imbecility  of  their 
arguments. 

What  is  here  meant  is  not  unknown  to  Mr.  Wllberforee.  Of  tiie  pei^ury  which,  so  long  as 
he  has  had  eyes  to  see,  has  been  sta^ng  him  in  the  face,  let  him  disprove  the  impiety,  or  stand 
forth  at  length,  and  use  his  endeavours  to  put  an  end  to  it 
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SWEAR  NOT  AT  ALL. 


Mat.  v.  34. 


Section  1. 

Oath,     Incongruity  of  the    assumption^  on 
which  its  supposed  beneficial  ^ciency  is 


Bt  the  term  oath,  taken  in  its  largest  seue, 
is  luiiversally  understood,  a  ceremony  com- 
posed of  words  and  gestures,  by  means  of 
which  the  Almighty  is  engaged  eventually  to 
inflict  on  the  taker  of  the  oath,  or  swearer, 
as  he  is  called,  punishment,  in  quantity  and 
quality,  liquidated,  or  more  commonly  unli- 
quidated,  in  the  event  of  his  doing  something 
which  he,  the  swearer,  at  the  same  time  and 
thereby  engages  not  to  do,  or  omitting  to  do 
something  which  he  in  like  manner  engages 
to  do.* 

Correlative  to  the  term  oath,  is  the  term 
perjury,  and  its  conjugates  to  perjure  oneself, 
petyured,  perjurious:  among  which  perjury 
IS  understood  as  designative  of  the  conduct, 
whether  positive  or  negative,  which  stands 
in  opposition  to  the  conduct  engaged  for,  as 
above. 

In  so  &r  as,  in  a  state  of  political  society, 
application  of  this  ceremony  has  been  made  to 
the  purpose  of  producing  any  practical  effect, 
other  persons  besides  the  swearer  have  com. 
monty,  in  some  way  or  other,  borne  a  part  in 
it :  one  person  at  any  rate,  viz,  the  person  by 
whom  the  oath  is  said  to  have  been  odlnujcM. 
tered:  and  commonly  some  other  person  or 
persons,  by  whose  authority  and  order,  or  at 
whose  instance  at  least,  it  has  been  adminis^ 
tered,  or  at  any  rate  taken. 

The  intervention  of  any  such  third  person 
is  not  essentially  and  inseparably  included  in 
the  notion  of  an  oath :  but  it  is  only  in  so 
fsT  as  some  such  intervention  has  place,  that 
it  belongs  to  the  present  purpose. 

By  the  ceremony  thus  described,  may  be 
seen  at  the  least  two  persons,  of  very  <Me- 
rent  descriptions,  over  both  of  whom  power 
is  exercised,  or  supposed  or  endeavoured  to 
be  exercised;    viz.  1.  Man,  the  individual 


*  In  every  case,  except  where  the  observance 
promised  consists  in  speaking  truth,  as  in  die  pre. 
sent  case,  in  which  case  the  oath  is  said  to  be  a«. 
sertorj/ (of  which  immediately,)  i»e,  in  every  case 
in  which  the  oath  is  commonly  spoken  of  m  the 
character  of  a  ^omtuoru  one,  the  term  vow  has 
moreover  been  mdifferenuy  employed  in  speaking 
of  it  See,  in  Cruden*s  or  any  other  Concordance, 
the  words  oath  and  vow. 


swearer,  on  whom,  by  means  of  the  eventual 
punishment  in  question,  the  effect  of  a  law, 
whether  prohibitive  or  compulsive,  is  pro- 
duced,  or  supposed  or  endeavoured  to  be  pro- 
duced ;  2.  The  Almighty,  who,  in  the  event 
in  question,  is  supposed  or  endeavoured  to  be 
engaged  to  inflict  such  punishment. 

Considered  in  respect  of  the  purpose  to 
which  it  is  applied  or  applicable,  an  oath  has 
commonly  been  distinguished  into  assertory 
and  promissory :  and,  in  conformity  to  this 
distinction,  the  assertory  sort  of  oath,  it  will 
naturally  be  observed,  is  the  only  sort  of 
oath  wUch  belongs  to  the  present  purpose ; 
—  which  bears  any  immediate  relation  to  the 
subject  of  evidence, — to  the  subject  of  testis 
mony  at  least. 

From  this  distinction,  a  natural  inference 
again  is  —  that,  let  it  even  be  supposed  that, 
in  the  promissory  oath,  condemnation  should 
on  any  just  ground  be  passed,  yet  by  such 
condemnation  the  assertory — the  testimonial 
oath — the  oath  considered  as  confined  to  the 
purpose  of  securing  trustworthiness  to  tes- 
timony —  would,  notwithstanding  such  con- 
demnation, remain  untouched. 

In  opposition,  however,  to  this  notion,  it 
must  be  observed,  and  upon  consideration 
will  be  acknowledged —  1.  That  the  nature 
of  the  ceremony  —  the  nature  of  the  instru- 
ment thus  employed — is  one  and  the  same, 
to  what  purpose  soever  it  be  applied ;  2.  That 
to  every  oath  alike  belongs,  in  truth  and  pro- 
priety, the  quality  and  name  of  a  promissory 
oath,  and  that  accordingly  the  assertory  oath, 
and  thereunder  the  testimonial,^  are  neither 
more  nor  less  ihanthe promissory  oath  applied 
to  that  particular  purpose. 


•f-  In  the  way  in  which  the  testimonial  oath  ia 
commonly  employed  and  administered,  the  ob- 
servation}  of  its  bein^  included,  as  above,  under 
the  piomissory,  will,  it  is  supposed,  be  acceded  to 
without  difficulty ;  since,  in  that  case,  the  oeie. 
mony  is  seen  at  the  first  glance  to  precede  the 
operation  which  it  b  employed  to  influence.  By 
a  person  from  whom  assertions  or  declarations  m 
a  testimonial  nature  are  about  to  be  extracted  or 
received,  the  oath — the  ceremonv,  whereby  the 
qualities  in  question  are  supposed  to  be  secured 
— is  performed  in  the  first  niace,  and  thereupon 
comes  the  testimony  by  wnich  the  promise  so 
made  is  either  kent  or  broken,  and  perjury  ac« 
cordingly  abstained  from  or  committed. 

But,  suppose  the  testimony  first  given  without 
oath :  and  thereupon,  immrmately  or  at  any  tioM 
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■^  By  the  promUsory,  as  opposed  to  the  asser- 
tory oath,  that  which  a  man  may  undertake 
for,  is — an3rthing  whatsoever  that  is  in  his 
power  to  do,  with  the  exception  of  the  giving 
correctness  and  reUtive  completeness  to  some 
oBsertion  or  other,  whatever  it  be,  to  which, 
for  the  purpose  of  securing  to  assertion  those 
qualities,  it  is  applied :  by  the  assertory  oath, 
that  which  is  undertaken  for  is — the  giving 
to  some  assertion  those  same  qualities :  but, 
in  both  cases  alike,  something  or  other  is  un- 
dertaken for,  engaged  for,  promised :  in  both 
cases  alike,  an  obligation  is  imposed,  or  sup- 
posed or  endeavoured  to  be  imposed :  in  both 
alike,  for  the  purpose  of  giving  to  such  obli- 
gation  a  binding  force  —  a  force  derived  from 
the  religious  sanction,  —  a  ceremony,  and  the 
same  ceremony,  is  employed. 

On  the  supposition  that,  by  man,  over  the 
Almighty,  power  should,  to  this  or  any  other 
purpose,  be  exercised  or  exercisable,  an  ab- 
surdity, than  which  nothing  can  be  greater, 
cannot  be  denied  to  be  involved :  —  man  the 
l^slator  and  judge,  God  the  sheriff  and  exe- 
cutioner ;  —  man  the  despot,  God  his  slave. 

If,  in  any  given  instance,  on  the  part  of  the 
almighty  executioner,  any  exception  to  the 
rule  of  obedience  be  supposed,  in  that  in- 
stance the  effect  of  the  ceremony  is  nothing ; 
the  case  is  exactly  as  if  there  had  been  no  such 
ceremony.  But  if  in  any  one  case  it  be  thus 
ineflSdent,  how  comes  it  to  be  otherwise  in 
any  other  case  ? 

Yet  this  or  nothing  is  what  is  supposed : 
this  or  nothing  if  the  supposition  be,  that,  — 
after  and  in  consequence  of  the  promise  thus 
made,  and  the  breach  of  it  —  the  perjury  — 
committed,  — punishment — the  result  of  the 
will  and  act  of  God — takes  place  of  course, 
—  that  is,  to  a  certainty,  and  in  every  indivi- 
dual instance. 

If,  the  supposition  of  absolute  certainty 
being  deemed  too  strong,  that  of  probability 
be  substituted  to  it,  still,  so  long  as  it  amounts 
to  something,  and  that  something  produced 
by  the  mere  ceremony,  independently  of  any 
other  cause,  —  though  it  be  but  a  probability, 
for  example,  as  1  to  10,  —  the  supposition  is 
in  substance  one  and  the  same.    God  is  a  ne- 


afterwards,  an  oath  taken,  importing  that  the 
testimony  so  already  delivered  was  true?  On 
consideration^  it  will  be  seen,  that  even  in  this 
esse  there  exists  a  promitsory  oath.  In  the  first 
l^ce  comes  the  ceremony ;  and  with  it  comes  the 
promise  to  speak  true:  thereupon  and  thereafter 
comes  the  assertion  to  which  it  immediately  ap- 

Slles,  viz.  that  the  testimony,  which  had  been 
elivered  antecedently  to  the  ceremony,  is  true: 
take  away  this  subsequent  assertion,  take  away 
the  promise  to  give  truth  to  it, — no  assertory  oatn 
—in  a  word  no  complete  oath — at  all  remains. 

Thus  much  merely  for  clearness  of  conception. 
As  to  any  practical  purpose,  whether  the  nature 
of  the  case  does  or  does  not  admit  of  any  assertory 
oath  which  is  not  a  promissory  one,  is  a  question 
altogether  void  of  importance. 
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gligent  servant  indeed,  but  still  a  servant : 
he  disobeys  the  orders  nine  times  out  ot  ten, 
but  he  pays  obedience  to  them  on  the  tenth. 
The  circumstance  by  which  the  supposition 
of  the  influence  of  an  oath,  over  the  super- 
natural agent  in  question,  is  saved  from  the 
ridicule  that  attaches  upon  the  supposition  of 
the  influence  of  a  magical  incantation*  over 
the  supernatural  agent  to  which  that  instru- 
ment is  applied,  is,  that  in  the  case  of  the 
oath,  the  scene  of  its  influence  is  placed  in  a 
state  of  things  of  which  no  human  being  is 
in  this  life  supposed  to  be  or  about  to  be  wit- 
ness :  whereas,  in  the  case  of  the  magical  in- 
cantation, the  scene  lies  here  below,  and  it 
is  in  this  life  that  men  are  bid  to  look  for  it : 
—  the  moon  brought  down  upon  the  earth, 
as  according  to  the  Pagan  system;  disem- 
bodied spirits  of  this  or  that  denomination 
brought  down  or  up  to  the  same  place,  as 
under  the  Jewish  and  Christian,  well  or  ill 
interpreted. 

Quid  non  carmlnft  poMimt  ? 
Carmhw  de  ecBlo  possimt  dednoere  lianain. 

Undertaking  to  defend  the  use  ci  this  mya- 
terious  instrument,  what  will  a  man  say  of 
it  ?  That  there  ever  has  been  or  ever  will 
be  so  much  as  a  single  case  in  which  these 
effects  have  or  will  have  been  produced  by 
it  ?  Will  that  be  his  supposition  ?  If  so,  then 
is  the  absurdity  thus  charged  upon  it  admitted 
to  be  involved  in  it :  —  That  there  never  baa 
been  nor  ever  will  be  any  such  esse  ?  If  so, 
then  is  the  supposition  admitted  to  be  a  mere 
fiction ;  and,  in  proportion  as  this  admission 
is  acceded  to,  the  ceremony  is  divested  of  its 
binding  force,  and  therewith  of  every  useful 
influence  that  can  ever  have  been  ascribed  to 
it,  or  expected  from  it. 

The  effect,  to  the  production  of  which,  if 
possible,  man  and  God  both  are  thus  sought 
and  supposed  to  be  engaged,  —  the  Hne  of 
conduct,  to  the  observance  of  which  man  is 
thus  sought  and  supposed  to  be  compelled, — 
say  that  it  is — say  that  it  is  not — such,  for 
the  enforcement  of. which,  punishment,  to  be 
inflicted  by  such  hands — ^punishment,  in  quan- 
tity as  well  as  quality  properly  adapted  to  the 
purpose  ought  to  be,  may  with  reason  be  ex- 
pected  to  be,  applied :  — if  yes,  the  punish- 


*  Magic  not  being  now  in  fashion,  of  the  ex- 
istence and  exercise  of  the  sort  of  power  indicated 
by  that  term,  the  supposition  would  be  an  object 
of  scorn  and  ridicule.  But,  of  the  existence  of 
the  ideal  power  so  denominated,  the  supposition 
is,  in  the  scale  of  absurdity,  inferior  to  that  of 
the  existence  of  the  power,  to  the  belief  of  whidi 
the  ceremonv  of  an  oath  is  indebted  for  whatever 
efficiency,  whether  to  a  good  or  a  bad  puT]^oae,  it 
possesses.  By  any  magical  incantation,  it  is  only 
over  this  or  that  imsi^nary  being  of  a  subordinate 
class  that  the  power  is  supposed  to  be  exercised : 
by  the  ceremony  of  an  oat\  it  is  always  over  the 
Supreme  Being,  who  thereupon,  supreme  as  he  is, 
is  to  the  extent  of  this  power  subject  at  the  same 
time. 
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ment  lought  and  supposed  to  be  applied  by 
the  oath  is  needlesM ;  and,  being  needless,  it 
is  super/^tcoM,  and  on  that  account  improper 
and  mischierous :  if  no,  it  is  tindue,  and  on 
that  account  again,  mischievous :  mischievous 
in  a  double  and  more  extensive  degree :  mis- 
chievous in  a  limited  extent,  by  the  useless 
suffering  it  inflicts  on  the  individual  so  pu- 
nished :  mischievous  to  an  unlimited  extent, 
in  respect  of  the  mischievous  line  of  conduct 
to  which  it  seeks  to  engage  him,  and  with  a 
degree  of  success  (of  whi(£  presently)  but  too 
frequently  exemplified. 

Observe  here  another  absurdity  resulting 
from  the  supposition  attributing  a  penal  effect 
to  this  ceremony.  Once  more — the  punish- 
ment which,  independently  of  it,  is  attached 
to  the  transgression  meant  to  be  prevented — 
in  the  present  case  to  mendacity — most  in 
supposition  be  either  adequate  or  not  ade- 
quate. If  adequate,  then  is  there  no  need  for 
any  additional  punishment :  —  for  any  such 
punishment  as,  in  case  of  mendacity,  in  which 
would  be  included  the  profimation  of  the  ce- 
remony, would  be  the  effect.  If  not  adeqiuit«, 
then  observe  the  consequence :  To  his  jus- 
tice, that  being  the  attribute  here  in  question, 
God  cannot  give  adequate  exercise,  unless 
and  until  man  gives  him  leave.  God*s  justice 
is  thus  kept  in  a  state  of  dependence  on  hu- 
man foUy  or  improbity.* 

Concerning  the  absurdity  —  the  simple  ab- 
surdity — of  the  supposition,  thus  much  may 
suffice.  Note  now  the  complex  abturdity  — 
the  incofisistencjf — involved  in  it.  For  this 
purpose,  set  to  work  two  swearers — with  or 
without  to  each  of  them  an  admuiisterer,  — 
with  or  without,  to  each  of  them,  apreseriber, 
an  ordainer  of  the  oath :  two  swearers,  swear- 
ing, and  thus  respectively  engaging  them- 
selves, to  direct  their  utmost  endeavours  to 
the  production  of  two  opposite  and  altogether 
incompatible  effects.  By  the  draughts  thus 
drawn  for  eventual  punishment,  what,  accord- 
ing to  the  current  theory,  is  the  effect  pro- 
duced upon  the  Almighty  ?  What  but  that 
he  is  compelled,  or,  if  that  word  be  too  plain 
and  dear,  engaged,  to  lend  his  power,  at  the 
same  place  and  time,  to  the  productions  of 
these  same  opposite  and  incompatible  effects? 


*  If  the  majority  of  a  great  nation  are  to  be 
kept  in  a  state  of  everlasting  degradation,— with 
probable,  not  to  say  just,  cause  of  eventual  revolt 
perpetually  administered  to  it, — for  what  reason 
IS  it  to  be  thus  dealt  with  ?  Is  it  because,  inde- 
pendently of  all  oaths,  it  is  a  king*s  duty  so  to 
govern  P  No:  but  because,  by  an  oath  wluch  he 
took,  be  swore  that  he  would  so  govern :  which 
oath  taken,  the  consequence  is,  that  should  it 
happen  to  him  to  govern  otherwise,  God  stands 
cDgaced  to  punish  nim  as  for  perju ry.  If  the  sup- 
posied  effect  of  an  oath  be  any  thing  less  than  this, 
whence  comes  the  fear  of  aoing,  after  and  not- 
vrithstanding  the  oath,  exactly  what  would  have 
been  done  had  there  been  no  such  oath  ? 
Vol.  V. 


For  the  field  of  action,  meaning  the  geogra- 
phical field,  take  for  example  England :  for  the 
political  field,  religion, — technical  religion: 
u  it  place  two  contending  religions,  Catholic 
dam  and  Church-of-Englandism :  —  swearers 
and  proposed  actors,  James  and  George,  two 
contenders  for  the  throne :  —  what  Jamea 
swears  is — that,  in  respect  of  wealth,  power, 
dignity,  and  other  good  things  of  all  sorts,  the 
teachers  and  professors  of  the  old  religion 
shall,  so  &r  as  depends  upon  his  endeavours, 
be,  absolutely  speaking,  as  great  as  possible* 
and,  speaking  by  comparison,  as  much  greater 
as  possible,  than  those  of  the  new  one :— .- 
What  George  swears,  is — that,  so  fisr  as  de- 
pends upon  his  endeavours,  the  reverse  of  all 
this  shall  have  place.  According  to  the  theory 
of  the  binding  power  of  an  oath,  and  the  super- 
natural punii^ment  attached  to  perjury,  what 
is  the  work  thus  cut  out  for  the  Almighty  ? 
To  combat  each  religion,  and  at  the  same  time 
and  place  to  defend  it :  to  combat  it  with  one 
hand,  to  defend  it  with  the  other:  to  employ 
one  person  to  combat  it,  and  at  the  same  time 
and  place,  another  person  to  defend  it. 

Pressed  by  these  consequences,  yet  unwill- 
ing to  give  up  altogether  an  instrument  of 
such  antiquity,  and  to  which  common  opinion 
is  in  use  to  attach  so  much  importance,  <<  No,** 
aays  somebody,  **this  is  going  too  fitf :  this 
inference  about  punishment  is  more  than  what 
the  ceremony,  including  the  words  and  ges- 
tures of  which  it  is  composed,  could  upon  a 
doser  view  be  seen  to  warrant.  *  So  help  aia 
God  I*  says  the  royal  swearer  in  the  corona- 
tion oath :  *  So  help  you  God  t*  says  the  admi- 
nisterer  in  other  cases :  —  what  is  there  about 
punishment  there? — Then  comes  the  kisa 
given  by  the  swearer  to  the  book :  what  ia 
there  about  punishment  in  this  kiss?" 

True,  says  the  answer,  nothing. 

But  among  a  great  variety  of  forms,  by  all 
of  which,  in  different  ages  and  countries,  and 
in  particular  in  this  age  and  country,  an  oath 
has  been  alike  considered  as  bdng  adminis- 
tered and  taken,  this  is  but  one :  and  by  aU 
of  them  the  effect  considered  as  produced  ia 
of  the  same  kind, — by  all  of  them,  that  whidi 
has  just  been  stated*  Moreover,  in  all  these 
cases,  as  often  as  the  engagement  so  taken  ia 
considered  as  having  been  violated,  perfmy 
—  or  what,  in  the  language  in  question,  ia 
the  equivalent  of  that  word — is  the  name 
by  which  such  violation  is  designated :  —  the 
signs  infinitdy  diversified,  the  thing  signified 
everywhere  tiie  same :  —  everywhere  either 
that  which  is  above  described,  or  nothing. 

Section  2. 

Mischievousness  of  this  instrument  considered 
in  a  general  point  of  view. 

Prom  mere  incongruity,  in  this  case  as  in 
any  other,  any  inference  that  could  be  draw* 
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might  not,  when  eonaidered  in  a  practical 
point  of  view,  be  regarded  as  having  much 
claim  to  attention :  from  mere  incongruity, 
that  is,  if  so  it  were,  that,  of  the  institution 
in  question,  the  effects,  taken  all  together, 
presented  a  balance  on  the  side  of  utility. 

True :  but,  on  inquiry,  what  (it  is  sup- 
posed) will  appear  clear  beyond  dispute,  is  — 
that  of  its  influence,  the  real,  not  to  say  the 
whole,  amount  is  on  the  contrary  side :  to  the 
liere  supposed  or  any  other  good  purpose,  its 
in^ciency  complete ;  to  bad  purposes,  in  no 
small  variety,  as  well  as  number  and  extent, 
its  efficiency  indubitable. 

Of  its  inefficiency,  viz.  to  any  useful  pur- 
pose, —  and  in  particular  to  the  purpose  of 
securing  fulfilment  to  any  useful  obligation  to 
which  in  that  view  it  is  attached, — a  view 
will  be  given  presently. 

Of  the  infinite  variety  of  applications  of 
which  this  instrument  of  government  is  sus- 
ceptible, the  only  one  which  in  a  direct  way 
bears  upon  the  present  purpose,  b  that  which 
regards  the  subject  of  evidence.  In  the  list 
of  the  mischiefs  of  which  the  use  of  it  will  be 
found  productive,  it  is  to  those  which  result 
from  the  application  made  of  it  to  this  par- 
ticular purpose,  that  the  first  place  must  ac- 
cordingly be  acknowledged  to  be  due.  But, 
the  instrument  being  in  all  cases  one  and  the 
same,  —  the  use  of  it  not  being,  in  this  par- 
ticular application  of  it,  maintainable,  without 
being  maintained  in  every  other  application 
that,  in  this  country  at  least,  continues  to  be 
made  of  it, — hence  it  is,  that,  in  the  account 
of  its  mischievous  effects,  to  those  which  re- 
sult from  this  particular  application  of  it  in 
its  character  of  an  assertory  —  testimonial — 
oath,  must  be  added  those  which  result  from 
its  application  in  the  character  ^  a  promissory 
oath  at  large. 

Before  the  consideration  of  its  mischievous 
effects  in  this  or  that  particular  shape  is  en- 
tered upon,  notice  is  due  to  an  observation, 
which  on  this  occasion  will  naturally  enough 
be  apt  to  present  itself,  as  in  practice  it  has 
been  in  use  to  present  itself,  in  the  character 
of  an  answer ;  —  an  answer,  clearing  the  in- 
ftrument  in  a  great  degree,  if  not  altogether, 
of  all  imputation  on  this  score.  When,  in  the 
«ase  of  this  or  that  application  of  it,  pore  mis- 
chief is  beyond  dispute  seen  to  follow  from  the 
obeervance  of  it,  the  oath,  it  is  said,  is  in  this 
case  void :  absolutely  null  and  void.  In  form 
and  appearance  it  is  an  oath ;  but,  not  having 
the  binding  force  of  an  oath,  it  has  not  the  sub- 
•tance.  This  being  the  case,  the  conclusion  is 
..^that,  upon  the  true  and  genuine  instrument, 
whatsoever  mischiefr  may  be  the  result  of 
the  use  made  of  any  such  spurious  instru- 
ment, ought  not  to  be  charged. 

7%e  oath  is  void!  —  The  e3q)re8sion  is  fib- 
miliar  enough,  but  what  meaning  is  there  at 
the  bottom  of  it?    The  o«tb,  this  particukr 


oath,  is  void ;  t.  e.  is  not  reaDy  binding  upon 
the  Almighty,  whom  it  undertakes  to  bind? 
Is  this  what  is  meant  ?  If  so,  the  truth  of  this 
observation  must  be  admitted  to  be  above 
dispute :  for  by  what  human  instrument,  un-* 
der  this  or  any  other  name,  can  omnipotenoe 
be  bound?  But,  in  regard  to  nuschievoua 
effects,  be  they  what  they  may,  it  leaves  the 
case  where  it  found  it. 

By  man  —  by  the  men  upon  whose  agencf 
it  may  come  to  have  a  bearing,  —  by  them 
will  it  or  will  it  not  be  considered — by  them, 
let  its  effects  have  been  in  ever  so  high  a  de- 
gree mischievous,  has  it  not  been  considered 
—  as  binding  upon  them  ?  The  oath  that 
Jephthah  took,  was  it  or  was  it  not  by  Jeph- 
thah  considered  as  binding  upon  Jephthah  ? 
The  oath  that  Herod  took,  was  it  or  waa  it 
not  by  Herod  considered  as  binding  upon 
Herod  ?  The  oath  which  George  took,  waa 
it  or  was  it  not  considered  by  George  as  bind- 
ing  upon  George  ?  Such  are  the  questions 
that  call  for  answer,  when,  whether  in  speak- 
ing of  it,  any  such  words  as  null  or  vaUl  be 
employed  or  not  employed  in  speaking  of  it. 
its  effects,  good  and  bad  together,  experienced 
and  probable,  come  to  be  weighed. 

"  The  oath,"  says  the  casuist,  —  *<  the  oath 
which  Herod  took  —  was  a  void  oath  :**^ 
What,  in  the  mouth  of  the  casuist,  is  the 
meaning  of  this  phrase  ?  Either  this  or  no* 
thing,  viz.  that,  in  the  situation  of  that  tyrant, 
the  casuist,  had  it  happened  to  him  to  have 
taken  such  an  oath, would  not  have  considered 
himself  as  bound  by  it.  May  be  so :  but  the 
charger, — the  fatal  charger,  —  was  it  the  less 
cruelly  stained  by  innocent  blood  ? 

'*  Taken  in  the  sense  in  which  George  ia 
supposed,  or  pretended  to  have  understood 
it,  the  oath  which  he  took  would,"  says  the 
casuist,  **  have  been  a  void  oath."  Be  it  so. 
But  four  millions  of  his  own  subjects,  in  the 
breast  of  each  of  whom  was  inclosed  a  soul 
not  less  precious  than  his  own,  a  conscience 
not  less  entitled  to  consideration  than  hie 
own  —  four  millions  of  his  own  countrymen, 
with  their  posterity  to  the  end  of  time  — 
were  they  the  less  peremptorily  treated  in 
the  character  of  an  everlastingly  degraded 
cast,  composed  of  everlastingly  dangerous  ad- 
versaries ?  Were  the  hands  of  the  soverdgn 
less  inexorably  employed,  in  sowing  the  seeds 
of  rebellion  broad  cast,  and  sharpening  the 
axe  for  heads,  more  than  could  find  room  in 
many  a  thousand  chargers  f 

Besides  the  irrelevancy  of  it,  as  above 
shown,  —  at  the  bottom  of  every  observation, 
for  the  expression  of  which  any  such  adjec- 
tive as  null  or  void,  any  such  substantive  as 
nullity,  is  employed,  an  inconsistency,  an  irre- 
moveable  inconsistency  will  be  found.  From 
the  ceremony,  and  that  alone,  is  the  binding 
force,  whatever  it  be,  that  is  supposed  to  at* 
tach  on  the  case,  derived ;  from  the  csremeey 
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«nd  notbing  else :  —  and  the  ceremony,  bene- 
ficial in  any  degree  —  pemidoiu  in  any  de- 
gree  in  its  application — ^the  ceremony,  which, 
except  the  application,  is  all  there  is  in  the 
case,  is  it  not  in  every  case  the  same  ? 

Section  3. 

Its  inefficiency  in  the  character  of  a  tecurity 
against  deceptiout  incorrectness  and  incom- 
pleteness in  evidence. 

Or  the  utter  inefficiency  of  this  instrument, 
when  employed  by  itself,  and  without  either 
punishment  or  shame  for  its  support,  the  de- 
monstration, for  such  surely  it  might  be  made, 
would,  for  the  completion  of  it,  require  more 
room  than  can  here  be  spared. 

For  everything  but  demonstration,  the  bare 
term  custom-house  oath,  added  to  the  perjU" 
rious  unanimity  secured,  in  the  case  of  jury* 
men^  as  above,  by  impending  torture,  might 
of  themselves  perhaps  suffice. 

It  is  not  without  that  extreme  reluctance, 
of  which  the  causes  may  without  much  diffi- 
culty be  imagined,  that  the  necessity  is  here 
yielded  to  of  adding  university  oaths :  —  Eng- 
lish university-statute-enforcing  oaths. 

When  the  question  has  been  concerning  a 
Kahometan,  a  Hindoo,  a  Chinese,  — or  even 
a  Christian,  if  a  Catholic, — great  doubts 
have  been  entertained,  by  pious  and  learned 
Church-of- England  men — lawyers — and  non- 
lawyers  —  concerning  the  degree  of  binding 
force,  which,  in  any  such  heterodox  bosom, 
ouKht  to  be  ascribed  to  the  ceremony  of  an 
oath. 

But,  in  the  case  of  one  of  the  two  English 
Universities,  —  thence  in  the  case  of  about 
one  half  of  the  English  Church-of-England 
clergy,  —  the  right  reverend  prelates  not  ex- 
cluded, —  if  conduct  be  any  proof  of  opinion, 
no  room  can  be  found  for  doubt.  Ask  what 
regard  ?  —  answer.  Not  a  particle.  Ask  what 
binding  force  ?  —  answer.  None  whatever. 

In  the  University  of  Oxford,  on  the  admis- 
sion of  every  member,  an  oath  is  adminis- 
tered to  him,  by  which,  without  exception, 
"  all  the  statutes,  privileges,  and  customs  of 
the  university,*'  and,  for  aught  appears,  pre- 
sent and  future,  cognoecible  and  uncognos- 
dble  are  promised  by  him  to  be  observed.* 

Of  this  treasure  of  antique  wisdom,  —  part 
polished,  part  recast,  part  originally  cast  — 
nobody  knows  in  what  proportions  —  by  the 
hand  of  Laud,  f  —  so  much  as  is  contained 


*  Page  361.  **  The  oath  at  the  matricutation 
of  a  scholar.  To  fidem  dabis  ad  observandum 
omnia  statuta,  privilegia,  et  consuetudines  higus 
Universitatis  Oxon.  Ita  Deus  te  acijuvet,  tactis 
Sacro-Sanctis  Chrisd  Evanseliis.** 

•f-  Land's  Diary,  as  referred  to  in  his  Life 
in  the  Biognphia  Biitannica: — Dr.  Newton, 
Principal  ot  Hertford  college,  in  page  19  of  his 
'^  University  Education,"  London,  1726,  herein- 
after  mentioned. 


in  about  261  closely  printed  Latin  pages, 
and  which  makes  but  a  part,  nor  that  a  deter- 
minate one,  of  the  whole  body,^  is  at  the 
same  time  put  into  the  young  mnn^s  hand  :■— 
what  else  there  may  be  of  it  remaining  locked 
up  in  the  archives,  invisible  to  every  eye  but 
tbose  of  the  members  of  the  governing  aria* 
tocracy — the  heads  of  houses. 

Amongst  the  provisions  in  these  statutes 
are  to  be  found  articles  in  no  small  abund« 
ance,  which,  to  every  member  without  ex- 
ception, are  objects  of  continual,  notorious, 
and  open  violation.  Every  member  violates 
them  himself,  every  member  sees  them  con- 
tinually violated  by  every  other. 

Of  the  ordinances  thus  violated,  a  great 
part,  not  to  say  the  greater,  are  (it  may  per- 
haps be  said)  manifestly  and  completely  use- 
less :  and  accordingly  the  violation  of  them 
not  mischievous.  Are  they  so  indeed  ?  For 
the  purpose,  then,  of  the  argument  at  least, 
be  it  so :  but  the  inefficiency  of  the  ceremony, 
which  is  the  only  point  here  in  question,  is 
not  the  less  incontestable. 

Talk  of  custom-house  oaths,  when  such  are 
the  university  oaths!  Talk  of  merchants, 
when  of  such  is  the  bench  of  bishops !  In  a 
custom-house,  men  pure  from  perjury  must 
surely  be  to  be  found :  so  at  least  let  us  hope, 
were  it  only  for  the  credit  of  those,  who,  in 
the  case  of  universal  perjury,  would  be  the 
universal  suborners.  In  a  custom-house  many, 
in  the  University  of  Oxford — pure  from  per- 
jury no  man — for  ages  has  been, — or,  where 
the  swallowing  the  about-to-be-continually- 
violated  oath  continues  to  be,  amongst  other 
breaches  of  sincerity,  the  price  exacted  for 
admission,  will  ever  be, — to  be  found. 

In  that  chief  nursery  of  Church-of-England 
piety,  on  the  part  of  the  rulers  at  least,  never 
was  perjury  more  completely  unsusceptible  of 
any  such  excuse  as  might  be  supposed  to  be 
afforded  by  inadvertence :  on  the  part  of  the 
same  reverend  persons,  in  whoee  power  it  has 
always  been,  either  to  keep  the  oath  or  to 
abolish  it,  never  was  subornation  of  perjury 
more  determinate.  Not  to  speak  of  indirect, 
though  not  the  less  intelligible,  charges,-* 
from  one  of  themselves,)  for  some  thirty  or 


f  *"*  ParecboUB  sive  Excerpta  e  Corpoie  Sta- 
tutorum  Unlvenitatis  Oxoniensis ....  In  ui — 


Juventutis  Academicie,'*  says   the  title-page. 
**'  Oxonii  e  Typographeo  Clarendoniano,  ilUi* 


This  is  the  date  of  that  which  has  recently  been 
put  into  my  hand,  as  the  last  edition  extant  Of 
my  own  copy,  wnicfa,  at  my  own  matriculation, 
was  put  into  my  hands  in  1769,  the  date  is  1756L 
Number  of  pages  in  the  edition  of  1766,  264:  ia 
that  of  1794,  261. 

II  Here  folbws  what  is  said  by  the  Rev.  IC 
Newton,  D.D.,  at  that  time  PrinapaL  in  a  tract, 
intituled,  »*  Hints  and  Statutes  for  the  Govern^ 
ment  of  Hertford  College^  in  the  University  of 
Oxfbrd.''  London.  1747,  pp.  1C2,  p. 98.  "And 
for  a  student  or  scholar  to  tuke  an  oath  at  hif 
entrance  that  he  will  observe  the  sUtutes,  men 
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forty  yean  past,  in  another  book,  which, 
written  by  another  member  not  only  of  the 
aame  university  bat  of  the  same  sacred  func- 
tion, has  gone  through  many  more  editions 
than  the  statute-book  itself,* — the  charge 
has  been  urged  in  terms  so  pointed,  as  to  take 
from  this  repetition  of  it,  all  merit  on  the 
ground  of  originality,  and  therefore  surely  to 
save  it  from  aU  reproach,  not  only  of  calumny, 
but  of  unnecessary  asperity. 

From  the  perjury  thus  rendered  habitual 
^d  universal,  ingenuity,  as  will  be  seen  fur- 
ther on,  was  at  an  early  period  employed,  in 
the  endeavour  to  remove  the  name.  But  by 
this  very  endeavour,  as  will  also  be  seen,  the 
charge,  instead  of  being  removed,  has  been 
but  the  more  directly  pointed,  as  well  as  the 
more  firmly  fixed. 

**  What?"  it  may  here  be  said—"  what- 


can  be  no  occasion,  i/the  imposing  an  oath  upon 
him  for  that  purpose  were  innocent ....  Vounff 
inen  will  often  break  them  without  adverting  that 
they  do  sa  To  them,  an  oath  to  observe  the  sta- 
tutes will  be  a  snare."  In  conversation,  in  con- 
duct, and  in  print,  from  some  year  earlier  than 
1725,  to  some  year  later  than  1747,  did  this  truly 
conscientious  divine  continue  to  give  vent  to  the 
uneasiness  occasioned  by  the  load,  which,  ever 
since  the  year  1634,  has  by  Archbishop  Laud,  in 
his  quality  of  chancellor  and  legislator  of  this 
university,  been  laid  upon  all  such  consciences 
as  it  has  found  in  that  tabernacle,  in  which, 
wherever  it  has  not  by  priestcraft  or  lawyercraft 
been  extirpated,  that  organ  of  the  mind  will  still 
be  to  be  found. 

*  Here  follows  what  is  sud  in  a  book,  inti. 
tuled,  **  Liberal  Education^  by  Vicetimus  Knox^ 
M,A.  late  Fellow  of  St,  John's  College^  Oxford, 
In  two  vols.  lOth  edition,  1789 :"  to  which  is 
added,  <*  A  Letter  to ... .  Lord  North,**  then 
chancellor. 

In  Vol  L  p.  120,  '«  The  follbwinff**  says  he, 
**  are  miscellaneous  passages  from  Ut  Newton 
and  Mr.  Amhurst:  ....  ^*  To  give  a  just  account 
of  the  state  of  the  University  of  Oxrord,  I  must 
begin  where  every  fresh  nuui  begins,  with  ad- 
mission and  matriculation ;  for  so  it  happens,  that 
the  first  thing  a  young  man  has  to  do  tnere,  is  to 
prostitute  his  conscience,  and  enter  himself  into 
peijury  at  the  same  time  that  he  enters  himself 
into  the  universitjr."  Whereupon,  in  the  same 
quotation,  follow  instances  in  abundance,  out  of 
others  that  in  much  greater  abundance  might 
have  been  adduced. 

Mr.  Knox,  for  many  years  master  of  Tun- 
bridge  school,  is  the  pemon  by  whom,  on  this 
oocssion,  I  consider  the  statement  as  made:  who 
the  other  person  was,  whose  words  he  here  em- 
ploys, is  an  article  of  infonnation  which  to  the 
proent  purpose  is  scarceljr  worth  obtaining : — 
Amhurtty  as  above,  is  mentioned  as  his  name :  no 
mention  of  the  page,  or  so  much  as  of  the  title  of 
the  work.  Whatsoever  it  may  have  given  to  that 
of  the  honest  author,  to  the  conscience  of  the 
right  honourable  minister  and  chancellor,  to 
whom  it  was  addressed,  it  does  not  appear  to  have 
.given  any  more  disturbance,  than  it  nas  to  that  of 
any  past  or  present,  or  seems  in  danger  of  giving 
to  that  of  any  future  successor,  not  to  speak  of 
their  respective  Ftcer. 


ever  inferences  may  be  found  deducible  from 
this  state  of  things,  is  this  then  to  be  one,  viz. 
that  to  the  testimony  delivered,  upon  any 
occasion,  under  the  sanction  of  an  oath,  by 
any  of  the  reverend,  right  reverend,  and  other 
distinguished  persons,  at  whose  instance  the 
sort  of  perjury  above  exhibited  has  been  ooii- 
stant  and  universal,  no  more  regard  would  be 
due  than  to  that  of  an  equal  number  of  per- 
sons convicted  of  perjury,  viz.  of  mendacious 
testimony  delivered  in  a  court  of  justice?** 

My  answer  is — By  no  means.  Not  more 
revolting  would  any  such  inference  be  upon 
the  first  mention  of  it,  than  upon  examinarion 
it  would  be  seen  to  be  unfounded,  as  well  as 
irrelevant,  with  relation  to  the  present  pur- 
pose. What  is  not  here  contended  for  is  — 
that  in  the  instances  of  those  by  whom  thia 
useless  promissory  oath  has  thus  been  vio- 
lated, testimony,  whether  delivered  with  or 
without  oath,  has  a  less  chance  for  being  pure 
from  mendacity  than  in  the  instance  of  those, 
by  whom  no  such  oath  having  been  taken,  no 
such  oath  has  been  violated.  What  is  here 
contended  for,  is — that,  in  those  same  in- 
stances, if  after  an  assertory,  if  after  a  testi- 
monial oath  taken,  testimony  is  pure  from 
mendacity,  such  purity  has  for  its  cause — not 
the  force  of  thU  instrument,  but  the  force  of 
those  instruments,  one  or  more  or  all  of  them, 
which  have  already  been  brought  to  view,  in 
the  general  character  of  the  tutekay  or  rmpro- 
bity-restraining,  and  in  the  particular  character 
of  the  mtndacity -restraining  sanctions.  What 
in  these  same  instances  is  denied  is  —  not  the 
existence  of  veracity  in  the  character  of  an 
effect,  but  the  efficiency,  the  relative  effi- 
ciency, of  the  instrument  here  in  question, 
in  the  character  of  a  cause  productive  of,  or 
contributing  to  the  production  of,  that  effect. 
Fear  of  eventual  pwiishment  in  most  caises — 
fear  of  eventual  thame  in  all  cases — fear  of 
punishment  at  the  hand  of  the  Almighty — 
these  are  the  springs  of  action  that  have  been 
brought  to  view  in  the  character  of  impro- 
bity-restraining forces  in  general,  and  men- 
dacity-restraining forces  in  particular.  In  the 
present  case,  so  it  is,  that  of  these  three 
forces,  the  two  first  at  least  have  notoriously 
no  application.  In  this  case,  the  oath  is  taken 
by  everybody,  everybody  violates  the  oath  so 
taken,  nobody  is  ever  punished  for  violating 
it,  nobody  is  ever  put  to  shame  by  the  vio- 
lation of  it.  And  such,  then,  is  the  ground 
of  the  inference,  —  viz.  that,  to  whatsoever 
object  directed,  whether  to  the  prevention 
of  transgression  in  any  other  shape,  or  to  the 
prevention  of  transgression  in  the  particular 
shape  of  mendacity,  the  instrument  in  ques- 
tion, the  ceremony  of  an  oath,  is  inetficient 
and  useless. 

In  every  case,  whatsoever  be  the  feree  in 
which  the  legislator  puts  his  trust,  it  ooncemt 
him  stirely  to  know  it  for  what  it  is :  udl 
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if  so  indeed  it  were,  that,  by  religion,  such 
force  as  that  sanction  is  in  possession  of  is 
actually  employed  in  the  endeavour  to  deter 
men  from  transgression  in  the  shape  in  ques- 
tion — from  transgression  in  the  shape  of  per- 
jury,— it  has  now  been  seen  what  that  force 
really  amounts  to :  and  then  would  come  the 
question,  whether,  supposing  that  sanction 
really  to  receive  support  from  the  enormously 
expensive  machinery  which  is  seen  to  be  em- 
ployed in  the  support  of  it,  or  under  the 
notion  of  giving  support  to  it,  whether  the 
value  of  the  support  be  equal  to  the  value  of 
the  expense. 

A  less  grating  supposition  wiU  surely  be, 
that,  in  the  endeavour  to  keep  men's  lips  pure 
from  transgression,  at  least  in  this  particular 
shape,  the  force  of  religious  hopes  and  fears 
does  not  employ  itself:  but,  upon  this  suppo- 
sition, the  ceremony,  its  inutility  considered, 
will  be  parted  with  without  reluctance :  al- 
ways remembered,  that,  even  by  the  articles 
of  the  Church  of  England,  the  use  made  of 
it  is  stated — not  as  necessary,  but  simply  as 
allowable. 

Section  4. 

fUcognititm  of  its  InutiUty  hy  Lords  and 
CommonM. 

Bt  the  House  of  Commons  b  exercised,  — 
if^  in  appearance^  relation  had  to  the  two 
other  component  branches  of  the  sovereignty, 
no  more  than  a  co-equal,  or  in  some  respects 
even  inferior — in  effecX  and  experience  a  uni- 
Tersally  superintending  and  thereby  superior, 
authority  in  every  department  of  government. 
If^  in  legislation,  it  possesses  but  one  out  of 
tiiree  shares,  yet,  by  the  exclusive  origination 
of  the  measures  necessary  to  the  giving  to  the 
body  politic  its  daily  bread,  that  share  is  in 
efi^ct  (corruptive  influence  apart)  rendered 
little  less  than  the  whole. 

Over  the  acts,  and  thereby  over  the  per- 
sons, of  the  possessors  of  the  several  powers 
belonging  to  the  administrative  department, 
the  person  of  the  monarch  alone  excepted,  it 
possesses  that  controul  and  superiority  which 
is  constituted  by  the  direct  as  well  as  exclu- 
sive right  oi prosecution,  and  the  virtual  power 
of  dimussion ;  including,  to  the  extent  of  the 
suffering  by  loss  of  office  and  its  emolument, 
the  power  of  punishment :  so  likewise  over 
the  possessors  of  the  powers  belonging  to 
judicature,  with  the  exception  of  the  few 
persons  in  whose  instances  the  virtual  power 
of  dismission  requires  the  concurrence  of  the 
House  of  Lords. 

Be  this  rough  outline  more  or  less  correct, 
on  the  manner  more  or  less  fit,  in  which  these 
several  powers  are  exercised,  depends,  day 
by  day,  not  only  the  weU-being,  but  the  very 
being  of  the  state. 

On  the  correctness  and  completeness  of  the 


conception  formed  in  relation  to  the  several 
matters  of  hct,  on  which  the  acts  done  in  the 
exercise  of  these  several  powers  are  grounded* 
and  thence  on  the  correctness  and  complete- 
ness of  the  mass  of  evidence,  from  which  in  each 
instance  that  conception  is  deduced,  depends, 
in  each  instance,  the  propriety  or  impropriety, 
the  salutariness  or  the  miscbievousness,  of 
the  exercise  given  to  those  powers. 

All  this  while,  —  in  so  fiir  as,  concerning 
what  a  man  thinks  it  right  for  him  to  do,  any 
inference  can  be  drawn  from  what  he  does, 
—  of  all  those  several  operations,  on  each  of 
which  the  life  of  the  body  politic  is  no  less 
continually  dependent  than  that  of  the  body 
natural  on  respiration,  not  one  is  there  to 
which,  in  the  opinion  of  that  assembly,  any 
necessary  security  against  deceptions  incor- 
rectness or  incompleteness,  is  by  this  cere- 
mony afforded — any  useful  service  rendered. 

Here  then  comes  the  inference  —  dispute 
it  that  man,  by  whom  any  the  faintest  colour  • 
of  reason  to  combat  it  with  can  be  found. 
Either  by  both  these  sets  of  trustees  for  the 
rest  of  the  community,  their  respective  trusts 
have  on  every  occasion  been  betrayed ;  —  be- 
trayed by  the  Commons,  by  their  not  assuming 
this  power  —  by  the  Lords,  by  their  not  con- 
ceding it ;  —  or,  on  every  occasion,  to  the 
purpose  of  ascertaining  facts  by  evidence,  in 
the  opinion  of  both  these  authorities,  the  ce^ 
remony  of  an  oath  is  needless. 

The  proceeding  for  which  a  ground  is  to 
be  made  —  will  it  be  said,  that,  when  it  is 
of  comparatively  inconsiderable  importance, 
then  indeed  the  fitness  of  the  proceeding  does 
depend  upon  the  goodness  of  the  ground,  but 
in  the  case  where  it  is  of  the  highest  impor- 
tance, notf  This  and  nothing  less  must  be 
maintained  —  maintained  by  him  by  whom 
the  justness  of  the  above  inference  is  stated 
as  open  to  dispute.* 

Section  5. 
3£ischiefs  -^hContributing  to  the  MendacUy^ 

Licence  granted  by  Judges. 
In  the  abridged  work  on  the  Rationale  of 
Evidence,  —  in  speaking  of  the  securities 
for  trustworthiness  there  mentioned  in  the 
character  of  true  ones,  —  under  the  head  of 
punishment,  explanation  was  given  of  the 
mendaeity-Ucence ;  —  of  the  mode  in  which  it 
was  and  is  granted,  and,  in  general  terms,  of 
the  mode  in  which  the  ceremony  termed  an 
oath  was  made  snbservient  to  that  flagitious 
purpose.  On  the  occasion  of  judicial  testi- 
mony, be  the  mendacity  ever  so  pernicious, 
•  Question  concerning  an  object  to  the  value 
of  a  shilling  or  a  halfpenny  ~  no  trial  of  it  with- 
out this  sa^ed  ceremony.  Question,  as  in  the 
case  of  the  orders -in  coundl,  between  war  and 
peace,  between  national  starvation  and  life  _  no 
such  security  employed :  no  decision  suspended 
for  want  of  it.  What  more  need  be  said  ?  .«•  no 
thought  taken' for  it 
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punishment  (it  has  there  been  seen)  stands 
la  general  confined  to  the  case^  in  which,  as 
a  security  against  the  practice  of  that  vice, 
this  ceremony  had«  on  the  occanon  of  the 
delirery  of  the  testimony,  been  applied  to  it. 
In  this,  as  in  other  cases  where  prevention 
has  been  desired,  by  the  application  of  pu- 
nishment, the  effect  of  a  prohibition  was  and 
is  produced :  in  this,  as  in  other  cases  where 
prevention  has  been  matter  of  indifference,  or 
production  an  object  of  desire,  by  omission 
to  apply  punishment,  whether  the  omission 
had  for  its  cause  design  or  inadvertency,  the 
effect  of  a  Ucence  was  and  is  produced:  and, 
so  surely  as  the  omission  has  design  for  its 
cause,  or  observation  of  the  effects  for  its 
accompaniment,  so  surely  is  not  only  the 
effect  of  a  Ucence  produced,  but,  in  which- 
soever of  a  variety  of  imaginable  forms,  the 
lioence  itself  is  in  substance  granted.* 


*  Of  the  aggregate  mischief  of  the  institution 
here  in  question,  the  judicial  abuse,  which  in  the 
work  mentioned  in  the  text  has  been  designated 
under  the  appellation  of  the  mendaeity  Ucence, 
forms  so  material  a  part,  that,  unless  the  view 
there  given  of  it  were  here  inserted,  any  concep- 
tion that  could  hence  be  formed  of  it  would  want 
much  of  being  an  adequate  one.  As  the  ]>re8ent 
tract,  though,  if  room  can  be  (bund  for  it,  de- 
signed to  constitute  an  appendix  to  the  above- 
mentioned  work  on  Evidence,  is  moreover  de- 
signed to  appear  in  the  form  or  a  separate  publi- 
cation, it  has  been  deemed  advisable  to  reprint  in 
this  place  that  part  of  the  work  on  Evidence,  in 
which  the  abuse  here  in  question  has  been  more 
fully  delineated  and  expUuned. 

It  forms  the  fourth  section  of  the  8th  chapter, 
intituled.  Of  thx  Securities  forTrust- 
woKTHiMESs  III  EviDBKCE,  and  is  in  these 
words,  vis. 

§  4.  Judff0  and  Co.  ^Falee  Evidence  rendered 
by  tnem  ditpuntMhabU,  where  profiUMe  to 
themselves, — Mendacity  licence. 

Thus  much  as  to  propriety,  —  for  practice^ 
learned  ingenuity  has  discovered  and  pursued  a 
more  convenient  course. 

Under  the  English,  not  to  speak  of  other  sys- 
tems of  technical  procedure,  by  means  of  the 
oommaod,  so  easily,  when  indirectly,  exercised 
by  power  over  lanruage^  an  expedient  was  found 
for  rendering  mendacity  punishable  or  unpunish- 
able at  pleasure.  In  the  person  of  a  party  liti- 
gant, or  a  witaess,  when  it  was  to  be  rendered 
punishable^  the  allegation  or  statement  was  called 
evidence;  and,  to  mark  it  as  such,  a  particular 
ceremony — the  ceremony  of  an  oath —  was  made 
to  accompany  the  delivery  of  it.  'Hlien  it  was  to 
be  rendered  dispunishable ^  it  was  not  to  be  called 
evidence  :  ^  it  was  to  be  called  pleading  —  plead- 
ings —  anything  but  evidence :  —  and  the  cere- 
mony was  to  be  carefully  kept  from  touching  it 

At  this  time  of  day,  few  tasks  would  naturally 
be  more  difficult,  uian  that  of  satisfying  the 
English  lawyer,  that  pleadings  not  upon  oath  — 
that  anything,  in  a  word,  which  in  Ic^  use  has 
been  canftmy  and  customarily  distinguished 
ftom  evidence,  can  with  propriety  be  termed  evi» 
denee*  But  though,  thanks  to  his  ingenuity, 
ao  it  is  that  pleadings -«  all  pleadings  at  least .« 


When,  for  the  purpose  of  revenue,  an  oc» 
cupation  or  transaction  not  meant  to  be  pro- 
are  not  evidence  in  namCy  yet  so  it  is,  that  cvenr 
thing  that  ffoes  bv  the  name  of  pleading  is  evi. 
dence,ineTOCt  All  testimonial  n^<i»Ke  is  <fatr« 
meni  —  narration .— assertion :  every  thing  that 
goes  by  the  name  of  pleadings  is  so  toa  Of 
evidence^  the  use,  and  sole  use,  is  to  command 
decision  x  —  by  pleadings  decision  is  commanded, 
and  that  in  cases  to  a  vast  extent,  and  in  conti- 
nual recurrence,  and  with  a  degree  of  certainty 
altogether  denied  to  evidence^ 

To  I  the  purpose  of  imposing  on  the  adverse 
psny  the  obligation  of  going  on  with  the  suit, 
the  contents  of  every  instrument  included  under 
the  name  of  pleadsnge^  how  replete  soever  with 
manifest  falsehood,  are  taken  for  true,  and  aa 
such,  without  the  name-t  have  the  effect  of  evim 
dence.  This  effect  {^it  may  be  said)  is  but  pro- 
visional; but  definitively,  to  the  purpose  of  giv- 
ing to  the  suit  a  termination  favourable  to  the 
party  by  whom  tiie  instrument  is  exhibited,  .— 
to  the  purpose  of  producing  a  decision  —  a  deci- 
sion as  favourable  to  him  as  could  be  produced 
by  anvthing  to  which  the  name  of  eviaence  has 
been  left, — to  the  purpose  of  producing  theself* 
same  dedsion,  which,  ny  eviaence,  supposing  it 
believed,  would  be  poaueed-..it  has  the  effect- 
—  not  simply  of  eviaenc^  but  of  conclusive  evi- 
dence: _  the  party  who  fails  to  meet  the  instru- 
ment in  question,  —  by  some  instrument  whichv 
at  the  next  step  that,  on  the  other  side,  ou^^ht  in  the 
appointed  course  to  follow  it,  —  loses  his  cause. 

Of  this  eventually-conclusive  evidence,  th^ 
power,  it  may  be  said,  cannot  be  great,  shioe  -~ 
by  so  proper  and  simple  an  operation,  as  that  of 
exhibiting  the  correspondingcounter-insttumentt . 
the  party,  to  whose  p^udice  the  condnsion 
would  oporate  —  gets  rid  of  it  Simple  enough, 
yes :  but  instances  are  but  too  abundant,  in  which 
the  operation,  simple  as  it  is,  is  impracticable 
foreknown  to  be  impracticable.  To  the  peifoem. 
ance  of  the  operation,  money  is  neoessaiy :  and  on 
that  side  — money  being  by  the  other  side  knowA 
not  to  be  forthcoming — what  is  thereby  known 
is,  that  the  exhibition  of  the  counter-instrument 
is  not  practicable.  It  is  acoordinglv  because  fbce- 
known  to  be  impracticable,  that  the  operation  ia 
thus  called  for:  for  wluch  purpose,  fiklsehoody 
the  most  barefaced  falsdiood,  ia  admitted  to 
serve— admitted  by  those  judges  to  whom  ita 
quality  is  no  secret :  —  admitted  with  exactly  the 
same  composure  as  if  it  were  known  to  be  the 
strictest  truth. 

Thus  it  is,  that  under  favour  of  the  mendadty- 
lioenoe  thus  established,  every  man,  who,  being 
to  a  certain  degree  opulent,  has,  or  desires  to 
take,  for  his  adversary,  a  man  to  a  certain  degree . 
less  opulent,  has  it  in  his  power,  whether  on  the 
plaintiff*s  side,  or  on  the  defendant's  side,  to  give^ 
to  his  juridically-delivered  allegations,  by  what 
name  soever  denominated  —  pleadings  or  any 
other,  —  the  effect  of  evidence'.  —  the  effect,  not 
onlv  of  evidence,  but  of  eonchisive  evidence. 

And  thus  it  is,  that  by  the  forbearance.— the 
astute  forbearance  —  to  give,  to  the  security 
afforded  by  punishment,  the  extent  necessary  to 
justice,  mendacity  is  generated  and  dierisbed, 
injustice,  through  misaecision,  produced  s  —  the 
evils  opposite  to  the  direct  ends  of  justice  pro- 
duced, by  means  of  the  evils  opposite  to  the  eU^ 
lateral  ends  of  justice. 

Among  lawyers,  and  more  espedally  among 
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lubited  u  thai  dogged  by  a  licence,  money, 
with  the  efieet,  though  not  under  the  nunc 


Sngttsh  lawycn,  lo  commodiouily,  and  thence 
80  univeiaally,  is  cuttom  accepted  at  ao  adequate 
anbttitute  to  rtaton — to  unprecedented  is  it  for  a 
isaxi  to  trouble  himself  with  any  such  thought 
as,  in  regard  to  any  of  the  established  torments, 
out  of  which  his  comforts  ate  extracted,  what, 
in  pofait  of  utility  and  justice,  may  have  been 
the  fftonnd  for  the  establishing  of  them— or  so 
nuoD  as,  whether  they  hate,  or  ever  had,  any  sudi 
ground  at  all — that,  at  the  first  mention,  a  ques- 
tion to  any  such  effect  will  be  apt  to  present  itself 
to  them,  as  no  less  novel,  than  idle  and  absurd. 
But  eoncemingjfdlrmfia  hy  default^  and  every- 
thing that  is  equivuenito  it,  '.—be  it  in  a  House 
of  Commoos,~be  it  in  a  House  of  Loids,  ^  be  it 
fai  any  other  place, -^should  any  such  misfortune 
iMppcn  to  him,  as  to  feel  himself  under  a  neoes- 
aity  of  finding  something  in  the  character  of  a 
reason  to  eiye,  in  answer  to  the  question-. why 
h  is  that  judment  hy  drfauU  is  msde  to  follow 
upon  default,  his  reason  would  be  this4yr  nothing, 
'tis,  that  in  this  case,  on  the  defiulting  side, 
99ani  of  merit*  is  infored ;  and  not  only  so,  but 
that  it  is  from  the  allegations  contained  in  the 
instrument  last  ddirered  on  the  other  side—it  is 
firom  that,  and  nothing  else,  that  the  inference  is 
deduced. 

At  the  same  time,  that  which,  be  he  who  he 
nay,  is  wdl  known  to  him— or  at  least,  but  for 
his  own  wilful  default,  would  be  known  to  him— 
that  which  he  has  always  in  his  hands  the  means 
of  knowing— means  beyond  comparison  more 
ready  than  any  which  are  possessed  by  the  vast 
taumtude,  who  at  the  instance  of  his  tongue,  end 
by  the  power  of  his  hand,  are  so  incessantly  and 
remorselessly  punished,— punished  for  not  know- 
ing that  which  it  has  so  diligently  and  effectually 
been  rendered  impossible  they  should  know,  u 
—  that,  in  the  case  of  an  average  individual,  the 
diances  agaimt  the  truth  of  the  oondusion,  thus 
built  and  acted  npon,  are  many  to  one. 

To  be  assured  of  this,  all  that  a  man  has  to  do 
tm  the  one  side  of  the  account,  is  to  look  at  the 
average,  or  even  at  the  minimum  amount  of  the 
costs  on  both  sides,  which,  on  each  side,  a  party 
subjects  bimsdf  to  the  eventual  burthen  of, — or 

though  it  were  at  those  on  one  part  only; on  the 

other  side  of  the  account,  at  the  annual  amount 
of  what  an  aversge  individual  of  the. labour!^ 
dass  (beyond  all  comparison  the  most  numerous 
dass)  —  or  even  though  it  were  an  average  indi- 
vidual  of  the  afgrecate  of  all  classes,  ttie  yar 
highest  not  excluded  —  has  for  the  whole  of  his 
possible  expenditures  This  comparison  made, 
then  it  is,  that  any  man  may  see,  whether,  by  for- 
bearance to  ^  on  with  an  existing  suit,  at  any 
stage,  on  either  side,— whether,  on  thef^intiJTt 
sitte,  by  forbearance  to  commence  a  suit,  ^any 
preponderant  probability  be  afforded,  of  what  is 
called  a  want  o/meritt. 

m  Equivalent  to  it.]  Examples — In  common- 
law  practice,  judgment  at  in  ease  of  a  nonsuit: 
in  equity  nractice,  takins:  of  the  btllpro  eonfesso, 
m  case  of  what  is  calieacontemot ;  for,— when, 
by  the  ruin  of  his  fortunes,  ana  consequent  in- 
ability to  pay  the  apoointcd  pice  for  a  chance 
of  justice,  a  man  has  oeen  reduced  to  the  lowest 
liitch  of  humiliation, — contempt^  the  offspring  of 
Jtride.  is  imputed  to  him :  audit  is  for  this priie 
.that  be  is  punished :— punished,  by  being  ex- 
duded  from  that  chance.  | 


oi  purchate-moneffy  is  exacted  for  it,  ttid  that 
money  is  applied  to  the  use  of  the  community 
at  large,  through  the  medium  and  by  the  hands 
of  government.  In  the  case  of  the  licence 
here  brought  to  view  under  the  name  of  the 
mendadty-lirence  —  (the  judidal  or  testimo- 
nial mendadty-licence)  a  licence  by  which, 
through  the  medium  of  wilful  falsehood,  a 
man  was,  and  is,  allowed  and  empowered  to 
work  injustice  to  an  unlimited  amount,  the 
tax  being  imposed  by  the  authority  of  the 
judges,  the  produce  of  it  was  and  is  divided, 
though  in  casual  and  not  distinctly  discernible 


Of  two  all-nervading  masses  of  instances  in 
which,  throughout  the  whole  system  of  tecnni* 
cal  judicature,  condusions, having  been  built,  are 
continually  acted  upon, — acted  upon  by  men,  to 
whom,  one  and  all,  ih^jfremises  on  which  tiliose 
condusions  are  built,  and  thence  the  oondusiont 
themsdves,  are  —  or,  without  their  own  wilf^il 
default,  would  be — known  to  be  false,  this  is  the 
first,  for  the  mention  of  which  the  occasion  hat 
here  happened  to  present  itself. 

Under  the  heaa  of  non-observance  offormatt- 
ties,  a  failure  considered  as  bdng,  or  at  least 
dealt  with  as  if  it  were,  evidence  ^-  evidence  con. 
dusively  probative  of  unfairness  on  the  part  of  a 
contract,  or  spuriousness  on  the  part  of  an  instru- 
ment of  contract— under  this  other  head,  mention 
of  another  instance  will  come  to  be  msde  in  the 
chapter  on  pre-oppointed  evidence, 

iSTtt/Zi/Ica/ton,— to  which  belonff  conjugates  and 
quasi.coi\jugatesjnuch  too  abundant  to  be  here 
collected, — nuUy  void^  had^  puuhy  setaside^  and 
so  forth— fiutft/lca/ioA  is  the  name  given  to  the 
factitious  engine  of  iniquity,  by  which  the  sort  of 
effect  here  spoken  of,  is  m  both  Instances  pro- 
duced. Instruments  and  operations  of  judidal 
procedures-contracts  smd  instruments  of  contract 
—whatsoever  has  been  the  subject  to  wnidi  it  has 
been  applied,  lawuer's  projlt  h  what  the  machi^ 
nery  will  be  founa  tohavenadexdosivdy  for  its 
object^  lawyererajt  for  its  Inventor  and  construo> 
tor,  iniquity  and  misery  for  its  ^ects. 

By  encouragement  as  well  as  impunity  thus 
g^ven  to  mendadty,_if  it  be  on  the  plaintiff*e 
side,  the  number  of  suits  is  made  to  recdve  that 
addition,  which  is  broueht  to  it  by  those  in  whieh 
the  dishonesty— the  «iuiM/<2e«,  as  the  phrase  ii— 
is  on  the  plaintiff*s  side:  by  the  like  boon  be- 
stowed on  the  defendant's  side,  the  like  addition 
is  made  to  the  number  of  those  to  which  contU 
nuance  is  given  by  dishonesty  on  the  defendant's 
side. 

See  more  to  this  purpose  under  the  head  of 
Oath, 

On  all  these  occasions,  partner  and  accomplice 
in  the  fraud  on  one^de  of  the  cause,  in  the  op- 
pression on  the  other,  the  judge,  as  well  as  his 
collaborators,  extracts  emolument  out  of  the  men. 
dadty  thus  produced  under  the  name  of  plead* 
inffs, — ^the  mendadous  evidence  thus  suborned  is 
aliin  writmg,...-aad  themass  of  writing  is  a  mine 

■  To  Quote  or  refer  to  the  instances  in  which 
nrofit-jrieldingmendacity  is  thus  generated,  wouM 
be  to  Quote  or  refer  to  the  whole  contents  of  the 
several  law-books,  in  which,  under  the  name  of 
books  of  practice f  for  the  use  and  benefit  of  the 
members  of  the  profession,  the  course  of  judicial 
procedure  is  ddineated. 
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proportiont,  between  themselves,  their  suh- 
ordimtes,  and  other  their  eonfederates,  in 
▼WKNis  situations  and  of  various  denomina- 
tions, partners  in  the  traffic  of  justice  and 
injustice. 

Nothing  could  be  more  artful,  nothing  was 
ever  more  successful,  than  this  their  sdheme 
of  policy:  without  any  of  the  infamy,  they 
denved  all  the  advantage  of  encouragement 
given  to  the  profit-yielding  vice :  and,  by  the 
impenetrable  secresy  by  which  it  was  con^ 
cealed,  the  value  of  the  profit,  so  far  from 
being  diminished,  was  proportionably  in- 
creased. 

To  the  purpose  of  thu  disguise,  the  cere- 
roonv  was  in  an  eminent  degree  serviceable. 
If,  ror  producing  the  effect  of  a  licence,  no 
such  ceremony  being  in  use,  no  instrument 
had  been  employable  but  punishment,  undis- 
guised punishment, — employable,  viz,  by  the 
direct  and  manifest  forbearance  to  apply  to 
mendacity,  on  one  occasion,  that  punishment 
which  on  another  occasion,  and  that  not  pre- 
senting any  greater  demand,  was  applied  to 
it,  —  the  device  might  have  been  too  trans- 
parent to  be  hazarded.  But  when,  in  the 
character  of  an  intermediate  instrument,  the 
ceremony,  with  its  terrors,  was  called  in,  and 
set  to  work,  its  mysteriousness  served  as  a 
curtain,  behind  which  the  eyes  of  the  awe- 
struck multitude  were  terrified  from  any  at- 
tempt to  penetrate. 

What  was  conspicuous  enough,  and  to  every 
eye,  was  the  assistance  lent  to  justice  in  most 
of  the  instances  in  which  this  sanction  was 
employed: — for,  inefficient  as  on  these  oc- 
casions it  would  have  been  of  itself —  end,  as 
on  every  occasion,  in  which  it  is  without  sup- 
port from  shame  or  punishment  it  is  found  to 
be,  —  yet,  when  backed  by  punishment,  as 
on  these  occasions  care  was  taken  that  it 
should  be,  it  derived  from  the  punishment 
sneh  support  as  in  each  case  it  was  in  the 
nature  of  the  punishment,  such  as  it  was,  to 
give.  What  was  seen,  and  by  everybod|r,  was, 
therefore,  the  assbtance  that,  by  this  mstru- 
ment,  was  lent  to  justice,  in  the  cases  in  which 
it  was  applied.  What  was  not  seen  by  any- 
body, those  excepted  whose  interest  it  was 
not  to  speak  of  it,  was  the  debility — ^the  state 
of  prostrate  debility — in  which  the  hand  of 
justice  was  \eh,  in  every  case  in  which  thu 
necessary  armature  was  not  given  to  it. 

Had  neither  oath  nor  punishment  attached 
upon  any  part  of  the  mixed  mass  of  evidence, 
shame  would,  in  case  of  falsehood,  and  with 
a  degree  of  force  proportioned  to  what  was 
understood  to  be  its  degree  of  mischievous- 
ness,  have  attached  upon  every  such  polluted 
part.  But,  when  the  distinction  that  was  made 
was  to  such  a  degree  conspicuous,  the  two 
combined  sanctions  (the  oidy  two  which  are 
under  the  direct  command  of  government) 
1i«ing  to  one  part  of  the  man  applied  in  com- 


bination, while  to  the  other  part  neither  of 
them  was  applied,  shame  could  not  in  the  un- 
marked part  find  any  sure  ground  to  fix  upon. 
Unless  it  were  the  usuing,  in  express  terms, 
a  declaration  pronouncing  ialsehood  blame- 
less, neither  licence  nor  so  much  as  approba^ 
tion  could,  by  these  official  guardians  of  public 
morals,  have  in  any  other  way  been  given  to 
this  their  cherished  and  richly  profitable  vice. 
Not  that  even  of  declarations,  little  if  any- 
thing less  express  and  open,  examples  but  too 
frequent  might  not  be  found.  A  penitent  cri- 
minal confessing  his  guilt,  the  judge  urging 
him  to  deny  it:  -^  contests  of  this  sort  may  be 
seen  in  print,  between  a  fiilsehood-hating  felon 
and  a  fidsehood-loving  judge :  and,  lest  the 
poison  of  mendacity  should  not  with  sufficient 
certainty  and  effect  work  its  way  into  the  pub- 
lie  breast,  hypocrisv  has  thus  been  seen  stir, 
ring  in  the  honey  of  humanity  to  sweeten  iL* 


*  Under  the  French  system  of  regular  prooe. 
dure,  the  range  of  the  mendadty-licence  was  stiU 
more  extensive  than  under  the  English.  Those 
incidental  or  interlocutory  instruments,  appli- 
cations, and  other  operations,  which,  under  the 
English  system,  require,  to  give  them  effect,  tes- 
timony delivered  upon  oath  (viz.  in  the  shape  of 
a  ready-written  amaavU)  were,  under  the  French 
sjrstem,  with  lime  or  no  exception,  made,  and 
performed,  and  effect  given  to  tnem  without  oath. 

In  the  864  small-typed  pages  of  a  quarto  vo. 
himtdtavaut  —  ProcUureCiviU  du  PaUAt) 
not  the  least  trace  of  an  affidavit^  or  anything 
that,  in  respect  of  oath  or  fmnuhment^  couui  have 
been  calculated  to  answer  the  purpose,  could  be 
discovered. 

The  consequence  was — that,  for  protractxDg 
litigation,  lies,  so  they  were  but  in  writing,  were* 
b^  Trench,  uttered  and  received  for  truth  with 
still  less  reserve,  if  possible,  than  by  English  jus- 
tice. Still  more  perhapa  than  here,  oonfusifln 
was  thickened,  and  liti|pition  lengthened,  by  di» 
versity  of  courts  and  appeals. 

The  pace  of  EngUsh  common  law  was  out-lin- 
gered  in  the  Wesmiinster  Halls  of  France.  By 
any  such  distinction  as  that  between  comfnonUiw 
and  eauitff,  with  different  though  confederated 
sets  or  shops  for  the  sale  of  them,  the  understand- 
ings of  mankind  have  nowhere  been  insulted  but 
in  England.  But,  derived  as  it  was  from  the 
same  Roman  source,  French  common  law^  such 
was  its  dilatorinessand  predatoriness,  might,  like 
the  Scottish,  be  said  to  be  all  equity.  What  waa 
worse,  even  their  criminal  law  was  in  this  re- 
npect  all  equity.  Of  the  causes  reported  in  the 
Causes  CuUn-et^  the  average  duration  was  found 
to  be  about  six  years.  There,  as  here,  the  mass 
of  writing  was  a  gold  mine  to  judges  and  their 
creatures. 

Linguet  (Plaidoyers,  vii.  118,  Leloir*s  case) 
mentions  as  one  of  the  particularities  of  that  case, 
that,  while,  of  such  part  of  the  cosU  as  went  to 
pay  the  advocate  and  the  attorney,  the  amount 
was  no  more  than  60  livres,  that  jHirt  that  went 
to  the  judges,  being  under  the  names  of  fpicet 
and  vaeationsy  paid  to  them  for  Varrit  (vis.  the 

i'udgment  or  a  copy  of  it)  was  more  than  400 
ivres.  Under  the  French  edition  of  Rome-bred 
procedure,  these  costs  of  the  arrtt  corresponded 
to  the  COSU  of  the  extraction  of  the  decreet  in  tt>e 
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Mt»chief2 —  Weakening  in  various  ways  the 
Efficiency  of  the  Laws. 

Vabious  are  the  occasions  on  which  —  va- 
riom  the  ways  in  which  —  the  effect  of  this 
ceremony  has  been  to  confuse  the  texture, 
and  enervate  the  effective  force  of  the  whole 
hody  of  the  laws. 

Were  the  force  of  which  it  deprives  the  arm 
of  justice  no  other  force  than  its  own,  the  mis- 
chief, as  already  intimated,  would  be  scarce 
worth  taking  into  acconnt.  But  the  perfor- 
mance of  this  ceremony  having  been  rendered 
necessary, — in  some  cases  to  the  application 
of  an  adequate  lot  of  punishment  in  case  of 
the  delivery  of  mendacious  testimony  —  in 
other,  and  indeed  in  most  cases,  and  these  in 
the  greater  number,  to  the  very  attempt  to 
extract  or  receive  the  testimony, — hence  it 
is,  that  throughout  its  whole  field  of  legal 
action,  by  the  mere  non-application  of  this 
ttimuhut  the  arm  of  the  law  is  left  in  a  palsied 
and  inefficient  state. 

I.  In  the  first  place,  may  be  mentioned  ex- 
elusion  — the  virtual  exclusion  put  by  it  upon 
the  testimony  of  a  numerous  class  of  men. 
And  what  men?  Men  whose  distinguishing 
charactenstic  is  —  that,  in  their  instance  a 
more  than  ordinary  degree  of  sensibility  to 
the  force  of  the  religious  sanction,  is,  by  the 
most  unequivocal  tokens,  put  out  of  dispute. 
Before  these  pages  are  at  an  end,  the  absur- 
dity  of  any  such  exclusion  will,  it  is  hoped, 
be  rendered  plain,  if  any  thing  can  be  ren- 
dered plain,  even  in  the  case  of  the  most 
flagrant  and  manifest  improbity  and  untrust- 
worthiness:  —  here  the  object  on  which  the 
stigma  is  made  to  strike  is  that  class  of  men 
which  stands  most  eminently  distinguished 
for  trustworthiness. 

**  Swear  not  at  aU,"  says  Jesus :  at  least  in 
as  far  as  to  his  biographer  Matthew  credence 
may  in  this  point  be  ventured  to  be  given  — 
*'  Swear  not  at  all,'*  says  Jesus :  and  as  if. 


Scotch  edition.  It  was  among  the  undisguised 
endeavours  of  the  professional  assisunts  of  the 
parties  to  save  their  clients  from  judicial  depre- 
dation in  this  shape. 

^  Adam  Smith  (cnapter  on  the  Expense  of  Jut- 
iice)  prodaims  the  purity  of  the  French  judges. 
Pure  thev  were,  it  seems  true  enough ;  but  as 
their  brethren  in  Eneland  were  pure  also :  pure, 
where  impurity  woiUd  have  been  dangerous  to 
the  hands  that  dabbled  in  it — impure,  where  it 
was  safe. 

On  the  other  hand,  of  natural  procedure,  out 
of  the  pale  of  which,  what  is  called  justice  has 
nowhere  in  design  been  any  thing  better  than  re- 
flated pillage,  but  with  effects  beyond  compa- 
rison  more  (pierous  than  those  of  piUage  to  the 
same  pecuniary  amount,  the  range  was  much 
more  extensive  there  than  ?iere. 

Witness  the  judicatories  called  consular  courts. 

Of  the  nunance  called  equity^  a  lover  oX  justice 
will  be  glad  to  know,  that  in  the  American  United 
Skates  she  has  already  in  a  great  degree  rid  her- 
self, as  of  so  many  other  English  nuisances* 


unless  inculcated  and  enforced  by  reascms,  a 
precept  so  simple  should  escape  from  remem- 
brance, reasons  are  subjoined.  Professing 
himself  a  religionist  of  the  religion  of  Jesus 
— an  obey  er  of  the  ordinances  of  Jesus — and 
of  all  the  brdinances  attributed  to  Jesus  — 
not  seeing  any  ordinance  more  clear  or  precise 
than  this,  a  Quaker  refuses  to  disobey  it.  For 
this  refusal  it  is,  that,  between  church  and 
state,  matters  are  so  ordered,  that,  in  a  case 
which  has  afforded  no  other  witness  than  sudi 
as  are  of  this  persuasion,  justice  —  criminal 
justice  at  least — is  deprived  of  all  evidence : 
licence  being  thereby  granted,  to  all  such 
crimes  as  from  time  to  time  it  shall  happen 
to  any  man  to  feel  himself  disposed  to  com- 
mit (other  persons  out  of  the  question)  upon 
the  bodies,  or  in  the  presence,  of  any  number 
of  quakers. 

In  England,  this  same  religion  has  been 
adopted.  Adopted?  but  how?  Exactly  with 
those  same  reservations,  with  which  a  bill  is 
at  its  first  introduction  adopted  in  the  House 
of  Commons; — viz.  with  liberty  of  making 
amendments : — amendments,  omissive,  inter- 
polative,  substitutive: — amendments  of  all 
sorts,  and  in  all  cases :  — and  in  all  cases  to 
such  effect,  as  the  convenience  of  that  dass 
of  men,  by  whose  convenience  every  thing  is 
regulated,  vras  found  to  require. 

In  regard  to  some  of  its  clauses,  as  where 
poverty  J  or  equality,  or  non'resistance,  are  or- 
dained, the  amendment  made  has  been  of  the 
omissive  kind.  In  the  present  instance,  for 
the  purpose  here  in  question,  it  has  been  of 
the  interpolative  kind:  an  amendment  for 
giving  admission  to  such  oaths  as,  for  pur- 
poses such  as  those  above  described,  it  should 
be  found  convenient  to  administer :  to  admi- 
nister, amongst  other  occasions,  on  the  occa- 
sion of  the  delivery  of  judicial  testimony. 

What  is  certain  is  —  that  by  Jesus,  any 
such  exception  is  not,  by  any  one  of  his  four 
biographers,  represented  as  having  been  made. 
Not  made  by  him  ?  And  what  then  ?  It  is  of 
the  number  of  those,  which,  though  he  did 
not  make,  he  ought  to  have  made.* 

2.  Not  so  much  as  the  profession  of  ren* 

*  At  a  time  of  pretended  toleration,  a  statute 
was  passed,  authorising  the  admisaion  of  a  Qua- 
ker's testimony  without  oath :  but,  lest  compli- 
cation and  confusion  should  not  be  thick  enough, 
confining  the  indulgence  to  cases  termed  civil 
cases,  to  the  exclusion  of  cases  termed  crifninal 
cases.  Distinct  enough,  the  two  words :  but  be- 
tween the  things  themselves,  where  is  the  line  of 
distinction  to  be  found  ?  In  the  nature  of  the  case 
itself?  No:  but,  as  usual  under  judge-made 
law,  in  the  treatment  which  happens  to  have  been 
bestowed  upon  it.  In  a  dvil  case,  millions  may 
be  induded  in  the  stake ;  in  a  criminal  case,  ono 
shilling  may  be  the  amount  of  it :  and  the  same 
case  is  dther  civil  or  criminal,  or  both,  according 
to  the  form  given  to  the  mass  of  absurd  menda- 
dty  whidi  a  man  is  forced  to  allow  his  lawyers  to 
join  in  the  utterance  of,  before  he  is  permitted  to 
take  his  chance  for  that  which  is  called  justice^ 
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deling  justice  being  to  be  made,  unless  the 
performance  of  this  ceremony  be  duly  accom** 
plished,  thereupon  comes  more  complication, 
more  law  learning,  more  doubts,  more  busi- 


A  Jew's  oath,  what  shall  it  be  ?  Must  the 
hat  he  off  or  on?  and  if  on,  what  shall  in  law 
be  deemed  and  taken  to  be  a  hat  ?  And  the 
book — what  must  it  be?  and  in  what  lan- 
guage? 

Jew  or  Christian,  what  is  it  that  shall  be 
kissed?  What  if,  instead  of  the  book,  it  be 
the  thumb  that  receives  the  salute  ?  what  if 
to  a  book  with  the  Song  of  Solomon  in  it,  by 
oitutitt  or  laches  of  the  derk,  those  of  Ro- 
chester be  found  to  have  been  substituted  ? 
With  such  an  instrument,  could  a  man  com- 
iuitpeijury? 

In  Westminster  Hall,  when  a  man  takes  an 
oath  which  is  said  to  be  administered  by  a 
judge  or  certain  judges,  the  judge  or  judges 

—  must  they  be  there,  or  may  they  be  not 
there?  Not  many  years  ago,  the  writer  of 
this  was  sworn  in  this  way  to  the  truth  of  a 
mass  of  testimony  before  a  learned  judge,  who 
was  anywhere  but  there.  From  beginning  to 
end,  suppose  it  wilful  fidsehood,  was  any  of 
it  perjury? 

The  Mahometan — in  his  system  of  impos- 
ture, does  the  ceremony  find  the  necessary 
virtue  ?  does  it  in  the  still  more  extravagant 
imposture  of  the  Hindoo  ?  In  the  religion,  or 
the  no-religion  of  the  Chinese,  is  that  magic 
to  be  found,  which  in  case  of  profimation 
draws  down  with  such  unerring  certainty  the 
ever-obsequious  vengeance  of  the  Church-of- 
England  God,  by  whom  all  such  ma^c  stands 
prohibited,  in  terms  as  plain  as  it  is  in  the 
power  of  language  to  provide  ?  In  this  or  that 
fUse  religion,  suppose  this  ceremony  to  be 
misperformed  —  in  the  Hiifdoo  religion,  for 
example,  in  which,  as  exquisitely  turned  as  if 
it  had  been  in  Westminster  HaU,  the  whole 
mass  of  ceremonies  is  a  widow's  cruise  of  nul- 
lities? 

3.  As  often  as  a  new  statute  is  passed, 
creative  of  new  offences — and  to  such  no- 
velties not  a  year  but  gives  birth  by  dozens, 

—  if  to  any  judicatory  other  than  the  regular 

—  if  to  justices  of  the  peace,  for  example, 
one  or  more,  as  usual,  cognizance  of  the  of- 
fence be  given,  power  must  by  fresh  words  be 
given  for  the  performance  of  this  ceremony. 
Here  then  may  be  seen  one  of  the  host  of 
causes,  from  whose  hydropic  virtue  the  need- 
less and  endless  unwieldiness  of  the  bod^  of 
the  law,  and  the  impossibility  of  knowing, 
and  consequently  of  doing,  that  which  man 
is  predestinated  to  be  legally  plundered  and 
punished  for  not  doing,  receives  its  daily  in- 
crease. 

The  empowering  formulary — ^is  it  omitted  ? 
This  is  what  has  sometimes  happened.    De- 


prived  of  this  necessary  support,  down  tum- 
bles the  paper  edifice,  and  with  it  perish  tiie 
hundreds  or  thousands  of  pounds  that  have 
been  spent  in  rearing  it.* 

4.  Exists  there  a  case  in  which,  be  the  judge 
who  he  may,  it  rests  with  him,  in  collecting 
the  information,  to  perform  or  not  perform 
the  ceremony  as  he  pleases  ?  Here,  then,  is 
despotism :  here  opens  a  door  to  safe  corrupt 
tion,  —  punition  or  impunity  being  attached 
to  mendacity,  according  as  it  is  the  one  or 
other  that  is  heard  called  for  by  the  sinister 
purpose. 

5.  Where,  for  the  creation  of  it,  the  secu- 
rity, such  as  it  is,  requires  on  every  occasion 
the  interposition  of  human  agency,  it  stands 
necessarily  exposed  to  all  those  accidents,  as 
well  as  to  all  those  abuses,  to  which  the  ap- 
plication of  human  power  stands  exposed. 

Where  the  oath  is  the  security,  for  the  ap- 
plication of  it  there  must  be,  as  above,  either 
a  magistrate,  or  some  other  functionary,  em- 
powered quoad  hoc  to  execute  the  office  of  a 
magistrate.  But,  unless  by  a  casual  charity 
not  worth  reckoning  upon,  the  magistrate 
will  not,  still  less  the  quati  magistrate,  join 
in  the  ceremony,  without  his  fee.  To  those 
whose  business  with  the' law  is  to  make  it, 
and  if  they  please  to  execute  it,  the  fee  ia 
nothing.  But  to  those  whose  business  with 
the  law,  made  or  not  made,  is  to  obey  it, — 
to  the  greater  part  of  them  at  least, — the  fee 
is  something :  half  of  what  a  man  has  to  sub- 
sist himself  and  fiunily  upon  for  a  day,  b  al- 
ways something  to  him,  especially  if  on  that 
day  he  have  no  work. 

If,  on  the  part  of  the  justice  of  peace,  or, 
according  to  the  occasion,  the  Master  Extra- 
ordinary in  Chancery  (for  such  is  the  tiUe 
worn  by  the  country  attorney,  when  decked 
out  in  this  one  red  feather  from  the  magis- 
trate's crest)  —  if,  on  the  part  of  this  regu- 
larly commissioned  possessor  of  power  over 
the  Almighty,  either  inclination  —  (relation 
being  had  to  the  individual  by  whom,  the 
occasion  on  which,  and  the  person  or  persona 
for  whose  benefit  the  testimony  is  proposed 
to  be  delivered) — either  inclination  or  ability 
be  deficient,  thereupon  comes  in  another 
source  of  vexation,  nor  that  a  very  limited 
one.  Neither  the  ordinary  justice,  nor  the 
extraordinary  master,  can  be  any  more  obliged 
to  receive  testimony,  than,  when  it  is  in  the 
affidavit  shape,  the  proposed  witness  can  be 
to  deliver  it :  and  if,  in  the  breast  of  the  only 


[By  9  Geo.  I V.  c  32,  i^  1 ,  theevidence  of  Quakers 
is  received  on  aflirmatfon  in  criminal  cases.— JSd  ] 


*  Morning  Chronicle,  Wednesday,  9th  De- 
cember 1812:— 

«^  House  of  Lords,  8th  Dec  Insolvent  debtors. 
_  Lord  Ellenborough  presented  a  bill  to  amend 
and  enlame  the  powers  of  the  insolvent  attof  last 
session.  JSis  lordship  stated  that,  Slc*  ....  It 
was  also  proposed  to  give  in  express  tenns,  to  the 
court  constituted  by  the  barristers  so  appointed, 
the  power  of  administering  an  oath,  a  power  which 
had  only  been  given  by  implication  m  the  act  of 
last  scsstOD." 
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Eztraordhiwy  Master,  whose  abode  is  known 
to  be  within  half  a  day's  journey  of  the  pro- 
posed deponent  or  answer*making  defendant, 
so  it  be  tiiat,  in  regard  to  witness  or  party,  it 
is  more  blessed  to  gire  than  to  receive  —  to 
give  vexation  than  to  receive  a  shilling,  — 
the  eonsequences  may  more  speedily  be  ima- 
gined than  expressed. 

6.  In  the  times  of  William  the  Third,  — 
amongst  other  driblets  of  sham  reform,  a  show 
was  made,  of  substituting,  to  a  certain  ex- 
tent, the  purity  of  natural  to  the  pravity  of 
technical  procedure.  Under  the  name  of 
AauTRATbas,  parties  were  empowered  to 
choose  their  judges;  and,  to  the  decisions 
pronounced  by  such  judges,  upon  application 
made  to  one  of  the  great  shops  in  Westmin- 
ster Hall,  the  force  of  law  was  to  be  sold  at 
an  under-prioe.* 

The  show  was  made :  —  was  it  any  thing 
—  and  if  anything,  how  much,  better  than  a 
show? 

In  giving  jurisdiction  by  a  fresh  law  to  a 
justice  or  justices  out  of  sessions,  that  which 
to  no  one  man  of  law,  in  or  out  of  parliament, 
oould  have  been  unknown,  was — that  unless 
for  administering  oaths  to  witnesses  power 
were  given  by  an  express  clause,  the  law 
would  be  without  effect.  In  this  act,  vnth  all 
its  fine  professions,  no  such  power  was  given : 
and  why  not?  The  answer  is  already  seen. 
Where  was  ever  that  justice  of  peace,  by 
whom,  for  the  purpose  here  in  question  as 
well  as  any  other,  the  judge's  part  might  not, 
as  well  as  by  a  Daniel,  have  been  acted  in 
this  ceremony  ?  Where  is  the  justice  of  peace's 
wife  by  whom  it  might  not  be  as  well  acted 
as  by  her  husband? 

Not  to  speak  of  clergjrmen,  of  whom  each 
parish  ought  to  contain  at  least  one — and  to 
whom  for  such  a  function  there  could  not  con- 
sistently have  been  a  shadow  of  objection — 
what  attorney  is  there,  who,  not  being  unfit 
to  continue  on  the  roll,  would  be  otherwise 
than  fit  for  the  pronouncing  of  the  words  in 
questi(Ni,  seeing  the  book  Idssed,  and  signing 
his  name?  Fit?  Yes:*- nor  less  so  than, 
for  the  application  of  this  same  ceremony  to 
testimonial  instruments  collected  under  the 
authority  of  the  chancery  court,  the  same  at- 
torney would  be,  if  dubbed  for  the  piu-pose, 
(as,  on  paying  his  fees,  any  attorney  may  be) 
master  extraordinary  in  chancery,  as  above? 

Here  there  is  another  instance — nor  that 


*  At  an  expense  the  amount  of  which  is  among 
the  secrets  that  might  be  worth  generally  knowing, 
the  award  is  made  a  riUe  of  court:  this  havingt 
to  the  purposes  of  execution^  an  effect  analogous 
to  that  of  a  judgment,  the  delay,  vexation,  and 
expense  of  the  proceedings  by  which  the  judg. 
ment  would  otherwise  have  been  preceded,  are, 
as  to  such  share  of  those  evils  as  would  have  been 
produced  in  the  court  of  technical  procedure,  in 
so  fur  saved. 


a  scantily  extensive  one— in  which  this  in- 
strument of  priestcraft  has  been  made  an  in- 
strument of  deceit,  hypocrisy,  and  mischief  » 
in  the  hands  of  lawyercraft.  Suppose  no  such 
ceremony — suppose,  in  manner  as  mentioned 
below,  that,  by  an  aU-comprehensive  provi- 
sion, punishment,  according  to  the  nature  of 
the  mischief,  attached,  as  of  course,  upon  all 
mendacity,  uttered  upon  a  legal  occasion,  to 
a  legal  purpose  —  in  such  case,  the  remedy, 
if  not  by  other  devices  defrauded  of  its  pre- 
tended object,  would,  instead  of  the  sham 
remedy  that  it  is,  have  been  a  real  one.f 

7.  By  the  House  of  Commons,  to  whatso- 
ever subject  its  powers  are  directed,  for  ob- 
taining the  information,  whatsoever  it  be,  on 
which,  in  the  exercise  of  those  powers,  it 
grounds  itself — whatsoever  is  done,  is  done 
without  the  assistance  of  this  ceremony. 

For  security  against  deceptious  incorrect- 
ness and  incompleteness,  the  means  remain- 
ing in  its  hands  consist  of  that  shame,  which 
in  case  of  detected  and  exposed  mendacity 
takes  place  of  itself,  and  the  punishment 
which,  under  the  name  of  commitment  for  con- 
tempt, attaches  in  case  of  an  order  made  for 
that  purpose.  But  as  to  the  shame,  be  the  de- 
linquent who  he  may,  the  drcle  within  which 
are  included  those  by  whose  judgment  delin- 
quency is  pronounced,  and  by  that  declaration 

-f-  True  it  is,  that  at  present, — under  an  official 
custom,  the  commencement  of  which  might  be 
matter  of  curiosity  at  least,  if  not  of  use,  m  fur« 
therance  (as  it  would  naturally  be  said)  of  the 
object  of  this  statute^  the  three  great  common-law 
justice  shops  in  Westminster  Hall  have  been, 
and  continue  to  be,  generous  enough  (fees  being 
duly  paid)  to  lend  out— a  partner  or  a  journey- 
man as  it  may  happen — for  the  performance  oi 
this  ceremony ;  the  person,  whose  testimony  is  to 
be  delivered  to  the  arbitrators,  being  taken  by  an 
attorney  to  the  court  or  one  of  its  offices,  and  there 
sworn,  a  judge  being  present,  viz.  either  in  fact 
or —what,  but  for  the  unposture,  would  be  quite 
as  well — m  law. 

But,— besides  that  not  only  the  officer  must  on 
this  occasion  have  his  fee,  but  the  attorney,  by 
whom  this  witness  is  ushered  to  the  office  and  the 
solemnity  conducted,  another,  and  if  any,  a  much 

S eater  fee, — how  efficient  soever  the  act  may 
us  have  been  rendered  within  the  limits  of  the 
metropolis  and  its  vicinity,  what,  unless  it  be  once 
or  twice  a-^rear  for  one  or  two  days,  at  an  asfdze- 
town,  does  it  amount  to  anywhere  else  ?  In  pre- 
tence, it  was  designed  for  the  benefit  of  '*  mer- 
chantt:*^ — out  of  London  are  there  no  merchants? 
In  pretence  it  was  designed  for  '^  merchants  and 
others — out  of  London  are  there  neither  mer. 
chants  nor  other s$ 

Even  this  driblet  of  relief  finds  more  perhaps 
than  a  counter-balance,  in  an  abuse  to  which  tne 
same  act  has  given,  if  not  birth,  increase :  the 
service,  I  mean,  which,  at  an  enormous  increase  of 
expense,  it  renders^  in  the  character  of  a  cloak, 
to  the  continuance  given  to  ihtforms  of  jury  trial, 
in  cases  where  the  substance  not  only  t#,  but  is 
acknowledged  to  be,  impossible.  Ot  this  abuse 
an  exemplification  may  be  seen  in  Scotch  Reform, 
awtea^  p.  3d. 
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punithed,  m  in  general  comparatively  a  very 
narrow  one  -  and,  as  to  the  punishment  as  for 
contempt,  being  in  its  duration  limited  to  the 
life  of  the  parliament,  the  consequence  is,  that 
from  the  birth  to  the  death  of  the  assembly, 
the  maximum  of  punishment  is  a  continually 
decreasing  quantity,  till  at  last  being  reduced 
to  0,  mendacity,  to  whatsoever  subject  ap- 
plied, obtains  in  this  way  too  a  licence: — a 
Vcence  at  the  hands  of  time. 

Section'  7. 

MUckiefS — Bewildering  and  ensUmUg  the 

Comiciences  of  Jurymen. 

Under  the  head  of  punitkment,  in  the  case 
of  a  witness,  but  principally  in  the  case  of  a 
party,  who  by  the  admission  or  extraction  of 
his  testimony  is  in  that  respect  considered 
and  treated  on  the  footing  of  a  witness,  it 
has  been  seen  in  what  way,  by  an  artful  use 
made  of  the  ceremony  of  an  oath,  means  were 
found  for  producing  or  repressing  mendacity 
St  pleasure. 

Thus  far,  and  in  these  instances,  the  pur- 
pose admitted  at  least,  if  it  did  not  absolutely 
require,  that  the  ceremony  should  be  regarded 
as  binding — should  be  the  object  of  real  and 
efficient,  as  well  as  universal,  awe  and  re- 
verence. 

In  the  instance  of  another  and  infinitely 
narrower  class  of  persons,  the  like  purpose 
required  that  it  should — this  selfisame  cere- 
mony should — be  considered  and  treated  on 
the  footing  of  an  empty  form :  —  that  it 
should  stand  divested  of  all  influence. 

This  was  the  class  ot jurymen: — the  as- 
semblage of  twelve  unlearned  individuals,  in 
whose  name,  in  certain  cases,  what  in  Eng- 
lish-bred law  is  done  in  the  way  of  judicature, 
ia  entered  as  done. 

So  to  order  matters,  that  to  one  and  the 
same  individual,  with  no  other  difference 
than  that  of  the  individual  occasion,  and  the 
station  occupied  by  him  on  that  occasion,  one 
and  the  tame  ceremony  should  be  an  object 
of  awe  and  of  contempt,  might,  upon  the 
naked  mention  ot  it,  seem  a  problem  too  dif- 
ficult for  human  ingenuity  so  much  as  to 
attempt  the  solution  ot  The  solution  of  it 
will  be  seen,  however,  to  have  been  not  only 
attempted  but  accomplished :  always  remem- 
bered, that  in  whatever  case  any  real  and 
practical  effect  has  been  produced,  produced 
— in  appearance  by  the  ceremony,  — in  that 
case  shame  or  punishmentt  or  both,  may  be 
seen  at  the  back  of  it:  and,  on  the  other 
hand,  that  where  its  influence  will  be  seen 
to  amount  to  nothing,  so  it  is,  that,  in  this 
case,  the  ceremony  has  found  no  such  extra- 
neous force  to  give  support  to  it. 

The  problem  all  along  was  to  this  effect 
—  so  to  order  matters  that  mendacity  should 
be  unrestrictedly  practised  or  piuiished, — 


according  as  the  unrestrained  practice  or  ihm 
punishment  of  it  should  be  most  subservient 
to  the  private  interest  of  the  judge  and  hia 
fellow-labourers ;  and,  to  this  end,  that,  i» 
relation  to  this  vital  part  of  morality,  in  such 
confusion  should  men's  conceptions  on  this 
subject  be  kept  involved,  as  to  take  for  the 
standard  of  right  and  wrong,  the  practice  of 
the  judge,  as  determined  by  the  sinister 
interest  of  the  ju^ :  — and  that  accordingly,, 
whensoever  mendacity  were  punished  by  hiin 
it  should  be  considered  as  immoral,  —  when- 
ever left  by  him  unpunished,  indifferent,  — 
whenever  encouraged  or  compelled  by  him, 
either  indifferent  or  meritorious. 

To  render  the  confusion  the  thicker  and 
more  irremediable,  a  conception  —  and  per- 
suasion—  that  was  to  be  rendered  universidly 
prevalent,  was, —  that  the  practice  of  immo* 
rality  in  this  shape  was,  throughout  the  whole 
course  of  judicial  procedure,  necessary  to  the- 
purposes  of  justice:  in  pursuance  of  which 
principle,  matters  have  accordingly  been  so 
ordered,  that  in  the  instance  of  that  class  of 
judicial  officers,  (viz.  jurymen,  whose  part  in 
the  administration  of  justice  is  the  object  of 
the  warmest  share  of  popular  &vour  and 
attachment,)  mendacity  should  have  been 
rendered  an  unavoidably  incident  acoomp»- 
niment  of  everything  that  was  done  under  the 
sacred  name  of  justice. 

At  a  period,  which  seems  even  to  have 
preceded  the  use  made  of  the  ceremony  in 
the  character  of  a  security  for  versdtyin 
the  mouth  of  a  witness  or  a  party,  —  at  this 
early  period,  a  barbarian  theology  had  led  the 
rulers  of  nations  to  place  their  trust  in  this 
same  ceremony,  in  the  instance  of  publie 
functionaries  in  general,  in  the  character  i^ 
a  security  for  official  probity  at  large:  and  in 
particular,  in  the  case  of  functionaries  of  the 
judicial  order,  including  as  well  those  of  the 
professionally  learned  and  permanent  class, 
as  those  their  unlearned,  their  occasional,  aikl 
ever-changing  assessors. 

In  the  cases  as  yet  mentioned,  the  expe- 
dient, by  which  the  power  of  licenring  ftbe- 
hood  was  acquired,  consisted  in  keeping  oat 
of  the  reach  of  the  ceremony,  the  statements 
to  which  it  was  desired  that  the  licence 
should  extend  itself.  If  over  the  ceremony 
itself  the  power  of  the  man  of  law  could  find 
means  to  extend  itself,  insomuch  that,  st 
his  plessure,  it  should  be  considered  ss  bind- 
ing or  not  binding,  the  punishment  of  the  re-^ 
Ugious,  as  well  as  that  of  the  moral,  sanction 
being,  at  his  pleasure,  felt,  or  not  felt,  as 
attaching  in  case  of  violation,  —  he  would,  to 
the  extent  of  such  power,  possess  himself  of 
a  species  of  empire,  not  inferior  to  any  which 
even  the  priest  had  been  able  to  create  for 
himself. 

Fortunately  for  this  enterprise,  in  the  very 
operation  by  which  alone  this  branch  of  au- 
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thority  was  exercised,  unthinking  bttrbarism 
liad  suffered  to  be  involved  a  cluster  of  de- 
dvations*  which,  they  being  in  every  case 
that  with  respect  to  the  propriety  of  the 
dedaioa  left  any  difference  of  opinion,  ne« 
oessarily  untrue, — necessitated^  in  an  equal 
degree  of  frequency,  the  profimation  of  the 
ceremony. 

Of  the  only  course,  by  which  profanation 
would  be  avoidable,  torture,  terminating  in 
death,  having,  under  cover  of  the  same  bar- 
baric darkness,  been  rendered  the  inevitable 
result,  —  and  reliance  upon  a  man's  own  opi- 
nion,—  upon  the  suffrage  of  his  own  con- 
science,— being  thus  rendered  morally  im- 
possible > — what,  in  the  situation  of  juryman, 
could  a  simple  man  do,  to  save  himself  from 
the  wrath  to  oome?  Conscience,  which  in 
such  cases  catches  at  every  straw,  found  for 
the  burthen  a  proffered  support  in  the  stronger 
and  well  disciplined  conscience  of  the  judge. 
—  With  this  burthen,  whatever  it  was,  the 
learned  oonsdenoe,  as  often  as  suited  with 
convenience,  was  found  ready,  as  of  course, 
to  charge  itself:  —  and  thus  it  was,  that,  by 
rendering  the  sacred  ceremony  an  object  of 
universal  and  necessary  contempt,  the  man 
of  law  acquired,  over  the  decision  of  juries, 
a  sort  and  degree  of  mastery,  such  as,  under 
any  mode  of  sufirage  that  would  have  admit- 
ted of  ah  escape  from  perjury,  would  never 
have  been  attainable. 

So  many  oaths,  so  many  nef9,  in  which 
conscience  was  perpetually  liable  to  be  en- 
tangled :  but,  on  so  easy  a  condition  as  that 
of  a  man's  pronouncing  a  short  word  or  two, 
and  thinking  nothing  about  the  matter,  a 
learned  conscience  was  always  at  hand  to  cut 
the  cords. 

The  violation  of  the  ceremony,  and  of  the 
obligation  supposed  or  pretended  to  have  been 
created  by  it,  having  thus  been  rendered 
habitual  and  universal,  its  impotence  in  the 
character  of  a  check  upon  the  judge,  —  its 
unfitness  for  anything  but  a  cloak  to  him,  — 
followed  of  course. 

The  ceremony  being  considered  as  the  only 
aecttrity  against  mendacity,  and  a  licence  for 
the  practice  of  that  vice  being  considered  as 
being  effectually,  though  indirectly,  included 
in  every  arrangement  by  which  the  applica- 
tion of  the  ceremony  was  forborne ;  the  habi- 
tual profanation  of  the  ceremony  having,  at 
the  same  time,  been  rendered  indispensably 
necessary  to  the  exercise  of  the  powers  of 
judicature,  —  in  a  word,  to  what  was  called 
the  administration  of  justice  —  no  particular 


*  Cluster  of  declarationi,']  consisting  of  the 
several  virtual  declarations  made  by  the  several 
jurymen  in  and  by  their  respective  consents  given 
to  the  verdict 

The  habitual  mendacity  necessarily  involved 
in  the  pretended  uoanimity  so  uselessly  and  wan- 
tonly necessitated,  seems  too  manifest  to  require 
4>r  even  admit  of  proot 


instance  of  the  like  profanation  could,  on 
any  consistent  ground  of  reason,  find,  in  the 
breasts  of  the  violators,  any  sentiment  of  re- 
pugnance. 

But  the  looser  the  obligation  sat  upon  them, 
the  more  ready,  at  the  call  of  the  living 
oracle,  under  any  the  slightest  impulse  of  si- 
nister interest,  in  whatever  shape,  —  power, 
reputation,!  or  even  momentary  ease, — would 
each  man  be  to  shake  it  off. 

On  condition  of  earning  it  by  these  means, 
a  virtual  power  of  pardon  has  accordinglv, 
in  cases  to  no  inconsiderable  extent,  been  in 
efi!ect  imparted  to  juries  :  —  and  lest,  in  the 
shape  of  power  alone,  the  encouragement, 
held  out  to  misdecision  in  this  shape,  should 
not  be  of  itself  sufficient,  reputation,  in  the 
shape  of  the  praise  of  humanity^  has  been  oc- 
casionally added,  t 

Plowing  in  confusion  and  perplexity,  to 
prepare  the  soil  for  the  planting  of  obsequi- 
ousness, —  such  is  the  husbandry,  which  witli 
so  brilliant  a  success  has  been  practised  in  the 
field  of  religion:  —  such  is  the  husbandry^ 
which  with  no  less  indisputable,  though  less 
observed  success,  has  been  practised  in  tha 
field  of  law  and  judicature. 

Section  8. 

Mischief  4  — Giving  aid  and  force  to  the 
Enterpriie*  of  Malefactors, 

Thb  application  made  of  the  ceremony  of  an 
oath,  to  the  purpose  of  securing  observance 
of  mischievous  engagements  of  all  kinds,  has 
in  all  places  and  dl  times  been  too  notorious 
to  stand  in  need  of  exemplification.  In  the 
preceding  instances,  the  hands  in  which,  in 
the  character  of  an  instrument  of  evil,  it  has 
been  brought  to  view,  are  the  hands  of  go- 
vernment :  — hands  at  any  rate  in  which  this 
or  that  portion  of  the  powers  of  government 


+  Hence  it  is,  that,  in  matters  of  libel  for  ex- 
ample, where,  there  not  being  any  real  lawy  Uiere 
eannot  be  any  real  transgretston^  and  where, 
there  not  being  any  real  transgression,  conviction 
never  has  had,  nor,  till  real  law  shall  have  cre- 
ated delinquency,  snd  defined  transgression,  ever 
can  have,  any  sufficient  warrant,  —  to  so  happy  a 
state  of  ductility  has  the  conscience  of  the  jury, 
box  been  mouloed,  that,  unless  by  some  rare  snd 
never-to-be-looked-for  casualty,  prosecution  and 
conviction  —  would  (were  it  not  for  the  inter- 
vening costs,  by  which  trial  is  rendered  an  addi- 
tional punishment)  be  in  effect  and  virtue  un- 
distinguishable; 

X  Example :  -~  Encouragement  given  to  iuries 
to  counteract  the  declared  intention  of  the  legii- 
lature,  and  dispense  with  the  capital  part  of  the 
appointed  punishment,  by  attributing  upon  their 
oaths,  to  any  number  or  guineas  st^en,  a  value 
under  that  of  two  guineas.  In  the  case  ofgoodt^ 
this  under-valuation  is  continual :  and,  even  in 
case  of  guineas — a  case  which  admits  of  no  pos« 
sibility  of  unintentionality  in  the  misstatement 
.examples  of  this  mode  of  valuation  have  not 
been  wanting. 
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lias  been  lodged.  In  the  present  instance, 
the  hands  in  which  in  that  same  character  it 
remains  to  be  brought  to  view,  are  such  as, 
on  one  account  or  other — in  a  word,  on 
any  account  —  come  under  the  denomination 
of  criminal  ones :  the  purposes  to  which  it 
is  applied  by  them  being  for  example  of  the 
nature  of  rebellion,  sedition,  or  mischief,  or 
depredation,  perpetrated  or  attempted,  in  the 
two  last  mentioned  cases,  on  an  extensive 
pcale. 

When,  of  the  complicated  mass  of  misdiief 
of  which  this  ceremony  is  productive,  the 
branch  here  in  question  is  brought  to  view, 
an  answer  is  ready :  —  applied  to  such  pur- 
poses, the  oath  is  null  and  void.  Null  and 
void?  Yes :  but  of  this  nullity,  this  invalidity, 
what  is  the  meaning  ?  This,  and  this  only, 
viz.  that  in  the  mind  of  any  one  of  a  few  and 
stiQ  fewer  writing  men,  by  none  of  whom 
would  any  such  engagement  be  ever  taken, 
it  would  not,  if  taken,  be  considered  as  being 
of  the  number  of  those  by  which  he  ought  to 
hold  himself  bound: — in  a  word,  that  it 
ought  not  to  be  considered  as  binding.  It 
ought  not  ?  True  — but  is  it  not  ?  To  the 
question,  what  are  the  actual  effects  of  a 
thing,  a  suggestion  concerning  what  ought  to 
be  its  effects,  is  —  not  an  answer,  but  a  sub- 
terfuge. 

''Employ  not  the  abuse  as  an  argument 
against  the  use/'  says  a  wide  exten£ng  fal- 
lacy, by  which  much  confusion,  much  decep- 
tion, much  mischief,  has  been  produced.  By 
the  use  of  a  thing,  are  meant  its  good  effects ; 
by  the  abuse,  its  bad  effects.  Whatl  in 
taking  account  of  the  effects  of  a  thing,  are 
you  to  omit  all  the  bad  ones  ?  —  in  taking  ac- 
count of  profit  and  loss,  are  you  to  omit  all 
the  items  on  one  side  ? 

Meantime,  the  plain  truth  is — that  not 
only  a  natural  but  a  preponderant  tendency  to 
serve  the  purpose  of  abuse  is  of  the  essence  of 
the  principle.  The  principle  is — that,  inde- 
pendently of  any  demand,  which,  on  the  ground 
of  the  principle  of  utility,  an  act  presents  for 
punishment,  —  be  the  act  what  it  may  — 
good,  bad,  or  indifferent,  —  fire,  stolen  as  it 
were  from  heaven,  may  in  this  way  be  ob- 
tuned,  and  employed  to  punish  it.  This,  or 
nothing,  is  what  is  assumed  and  contained  in 
the  notion  of  the  binding  force  of  an  oath. 

Not  but  that,  even  supposing  the  nullity 
of  the  ceremony  universally  understood,  cri- 
minal engagements  —  engagements  for  any 
sach  criminal  purposes  as  above  —  might  be, 
and,  under  the  stimulus  of  the  same  induce- 
ments, might  with  reason  be  expected  to  be, 
entered  into,  as  in  time  past.  True :  but,  of 
the  actually  binding  force,  with  which  those 
engagements  have  been  wont  to  be  attended, 
80  much,  whatsoever  it  might  be,  as  depended 
npon,  and  would  have  been  brought  into  ac- 
tion by  the  ceremony,  would,  by  the  abolition 


or  universally  acknowledged  insignificanee  of 
the  ceremony,  be  cut  off — be  kept  from  ap« 
plying  itself  to  the  ceremony.  That  hitherto^ 
on  the  occasion  of  any  such  mischief-brewing 
confederacy,  the  ceremony  has  in  general  been 
considered  as  possessed  of,  and  about  to  ope« 
rate  with,  such  binding  force,  is  matter  of 
experience,  since,  on  occasions  audi  as  those 
in  question  it  has,  in  point  of  &ct,  been  called 
in  and  employed. 

Of  all  the  drugs  that  are  in  use  to  be  em- 
ployed in  the  way  of  mecUcine,  there  is  not 
perhaps  one,  which  might  not  in  the  way  of 
poison  be  made  to  operate  with  a  murderous 
effect.  From  hence  does  any  sufficient  reason 
result  for  the  prohibition  of  the  use  of  any 
of  those  drugs  ?  No :  —  but  of  any  known 
drug,  suppose  it  ascertained  to  be  no  less  apt 
to  be  employed  with  effect  to  the  purpose  of 
destroying  life  than  to  that  of  restoring  health, 
—  whUe,  with  reference  to  every  beneficial 
purpose  to  which  it  is  supposed  applicable, 
others,  known  to  be  applicable  with  equal 
effect,  without  being  equally  applicable  to  iti 
deleterious  purposes,  are  with  equal  fiidlity 
obtainable,  —  so  manifest  is  the  conduiion» 
that  it  need  scarce  be  mentioned. 

A  bad  effect,  or  none  at  all,  —  such  is  the 
only  alternative :  if  it  could  be  proved  to  ba 
innoxious,  it  would  only  be  by  being  proved 
to  be  inoperative. 

Sbction  9. 

Mischief  5  —  Fkimishing  pretence  for  Mis- 
rule by  Abitse  of  Prerogative. 

If,  to  any  persons  who,  with  sudi  a  tale  in 
their  mouths,  should  presume  to  call  them- 
selves, as  if  for  distinction's  sake,  king's 
friends,  any  credit  could  be  due,  not  merely 
the  life  of  a  single  female,  but  the  internal 
peace  of  a  great  nation,  and  with  it  lives,  in 
numbers  that  defy  all  limits,  have  for  yean 
stood  predestinated  to  eventual  sacrifice  by  a 
sort  of  Jephthah's  vow. 

What  does  not  belong  to  the  present  pur- 
pose 18  the  pretencelessness  of  the  application : 
what  does  belong  to  it  is  the  principle :  and 
such  is  the  principle,  that  under  and  by  virtue 
of  it,  with  religion  on  his  lips  and  wickedneas 
in  his  heart,  there  exists  not  that  system  of 
tyranny  and  misrule,  which  a  king  might  not 
find  or  make  for  himself  an  equally  good  war- 
rant for  the  perpetration  of,  —  mi^e  for  him- 
self, by  an  apparent  obligation,  covering  a  real 
licence. 

At  the  pleasure  of  the  wearer,  adamant  or 
gossamer,  —  such  are  the  chains  imposed  by 
that  sort  of  law,  of  which  the  directive  part 
being  composed  of  vague  generalities,  the 
sanctionative  part  is  competed  of  the  cere- 
mony of  an  oath. 

I.  That  the  course  taken  by  government 
ought  to  be  determined  — not  by  the  cagen- 


Digitized  by 


Google 


Sto.l 


PERPETUATION  OF  MISRULE  —  CORONATION  OATH. 


S07 


des  of  the  existing  times,  but  by  the  exigen* 
ciet,  to  any  degree  different,  of  times  to  any 
degree  remote — 

2.  Tbat,  in  matters  of  law  and  government, 
men  ought  to  hold  themselves  precluded  from 
the  use  of  reason,  and  from  the  benefit  of  ex- 
perience— 

3.  That,  for  the  goyemance  of  the  living, 
the  proper  heads  and  hands  are — not  those 
of  the  living  but  those  of  the  dead — 

4.  That,  by  an  idle  and  universally  con* 
temned  ceremony  (for  such  it  will  be  seen  to 
be,  as  often  as  destitute  of  support  from  pu- 
nishment it  is  seen  to  stand  iione) — that, 
by  a  trick  thus  flimsy,  it  ought  to  be  consi- 
dered  as  being  in  the  power  of  improbity  or 
folly,  in  one  ^sastrous  moment,  to  preclude 
all  imperfection  from  improvement,  dl  injury 
from  reparation — aU  abuse  from  correction 
— all  mischief  from  remedy — all  wickedness 
from  repentance. 

Opinions  such  as  these,  supponng  it  pos- 
sible for  them  to  be  sincere — might  surely 
of  themselves,  without  anything  more  insane, 
if  anything  could  be  more  insane,  be  consi- 
dered as  creating,  on  the  ground  of  insanity, 
a  necessity  for  taking  the  reins  of  goyemment 
out  of  the  hands'  of  a  monarch  upon  whom 
they  could  be  proved. 

Co-extensive  with  that  portion,  to  which, 
in  the  field  of  administration  and  legislation, 
it  applied  by  direct  words,  an  opinion  of  this 
sort  would,  if  delivered  in  the  character  of  a 
deliberate  and  determined  rule  of  action,  be 
an  act  of  actual  abdication ;  and,  in  relati<Mi 
to  the  remaining  part  of  the  field,  considera- 
tion had  of  its  utter  and  irreconcilable  in- 
compatibility with  good  government,  ought 
it  not  to  be  considered  as  having,  by  neces- 
sary inference,  virtually  the  same  effect  ? 

Come  when  it  will,  is  this  of  the  number 
of  those  doctrines  which  are  got  up  for  the 
time  ?  No,  verily — but  of  those  which  apply 
to  all  times  or  to  none. 

Section  10. 

MitruU,  how  to  perpetuate —  Coronation, 
Oaths  amended. 

In  the  character  in  which  this  instrument  has 
so  often  been  employed,  viz.  that  of  an  in- 
Btniment  of  perpetuation,  applied  to  human 
ordinances,  let  but  the  use  of  it  be  admitted, 
—  the  instrument  employed  accordingly,  and 
employed  with  the  effect  btended, — what 
shall  it  be  said  is  the  result  ?  The  result  is — 
that,  in  every  shape  in  which  it  can  happen 
to  the  rulers  of  nations  to  have,  or  to  suppose 
themselves  to  have,  in  any  shape  an  interest 
in  misrule,  in  misrule  in  any  shape,  perpetuity 
is  secured  to  it. 

As  to  the  mode  of  operation,  nothing  can 
be  surer.  To  this  or  that  word,  of  those 
which  are  in  continual  use,  and  which,  with- 


out the  aid  of  the  instrument,  are  actually  and 
habitually  employed  to  this  same  purpose,-^ 
to  any  word  of  this  sort — nor  is  there  any 
scarcity  of  them — apply  the  instrument,  the 
problem  is  accomplishea — the  thing  is  done. 

Take,  for  instance,  the  word  innovation. 
On  whatsoever  occasion  they  are  for  the  first 
time  respectively  carried  into  effect  or  pro* 
posed,  the  best  measures  and  the  worst  hare 
this  in  common,  that  they  are  new.  So  long 
as  any  law  or  established  practice  in  govern* 
roent  exists,  to  which  the  appellation  of  an 
abuse  can  with  propriety  be  applied,  the  re- 
moval of  such  abuse — in  one  word,  reform^ 
viz.  in  relation  to  such  abuse — must  ever  be 
among  the  measures  to  which,  if  to  any,  the 
epithet  of  good  belongs  with  indisputable 
propriety  —  with  a  degree  of  propriety  still 
more  out  of  the  reach  of  dispute  than  thai 
of  any  measure,  the  object  of  which  confines 
itself  to  melioration  or  in^ovement — to  the 
introducing  in  any  shape  a  new  and  positivo 
good,  of  the  number  of  those  without  the  aid 
of  which  the  business  of  society  has  hitherto 
been  conducted. 

Under  its  own  name,  consistently  with  the 
established  forms  of  decency,  nor  conse- 
quently with  any  satisfrictory  expectation  of 
success,  abuse  cannot,  in  any  shape,  be  by 
any  person  defended ;  as  little  can  reform,  aC 
least  in  BO  fiff  as  it  is  understood  to  go  no 
further  than  the  removal  of  acknowledged 
abuse,  be  opposed.  But  innovation  —  whAt* 
soever  may  have  been  the  import  attached 
to  the  word  -«•  not  only  may  find,  but  eon* 
tinually  does  find,  opponents  — numerous  and 
most  strenuous  opponents.  Innovation  is  a 
term  applicable  to  anything  whatsoever  that 
is  new :  by  it  is  denoted  the  introduction  of 
anything  that  is  new:  and,  as  everything 
whatsoever,  and  therefore,  amongst  other 
things,  reform,  in  whatever  shape,  and  to 
whatever  subject  and  in  whatever  shape  ap* 
plied,  is,  on  its  first  being  brought  on  the 
carpet,  new ;  therefore,  so  it  is  that  whoever 
can  succeed  in  getting  condemnation  passed 
on  innovation,  succeeds  thereby  in  getting 
condemnation  passed  on  reform :  condemna* 
tion  for  everlasting,  on  reform  to  whatso- 
ever abuse  applied:  in  getting — if  not  per- 
petuation —  actual  perpetuation  —  at  any 
rate,  judgment  of  perpetuation,  passed  in  fiL 
vour  of  abuse,  in  whatsoever  shape  it  may 
then  be,  or  may  thereafter  come  to  60,  in  ex- 
istence.* 


*  It  has  moreover  the  effect  of  convevim^  in 
company  with  the  idea  of  the  principal  ol^ect. 
as  above,  the  collateral  idea  of  the  judgment  ok 
disapprobation^  as  passed  upon  such  object  by 
the  person  by  whom  it  is  employed.  This  being 
the  case,  in  diminution  of  the  mischief,  suppose 
it  observed,  that,  on  that  oonsideration,  it  may 
be  supposed  to  be  meant  to  confine  itself  in  ita 
application,  to  the  case  in  which  the  particular 
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Add  and  say — or  may  (hereafter  come  to 
he :  for,  erroneous,  howsoever  at  first  sight 
plausible,  would  be  the  supposition,  that  by 
the  exclusion  of  new  measures  of  government 
—  by  the  exclusion  of  new  laws — ahuee 
would,  as  well  as  new  reform*^  be  excluded. 
Reform  cannot  be  effected  without  regula- 
tion —  reform  cannot  be  effected  but  hy  re- 
gulation. AhuM  needs  no  regulation  for  the 
introduction  of  it.  Not  that  it  is,  in  its  own 
nature,  less  capable  of  being  introduced  by 
regulation  than  reform  is :  but,  forasmuch  as 
thuigs,  which  cannot  be  introduced  but  by 
regidation,  cannot  be  introduced  without 
being  exposed  to  public  observation,  while 
things,  that  are  capable  of  being  introduced 
without  regulation,  are  thereby,  generally 
and  comparatively  speaking,  capable  of  being 
introduced  without  being  exposed  to  obser- 
vation, —  and  since,  for  example,  among  the 
most  frequently  exemplified,  as  well  as  most 
pernicious  shapes,  in  which  abuse  is  apt  to 
introduce  itself,  is  that  which  consists  in  the 
habit  of  profitable  and  unpunished  transgres- 
sion in  despite  of  regulation,  —  and,  foras- 
much as  the  evading  of  such  regulations,  by 
which  sinister  interest,  in  any  shape,  is 
opposed,  is  among  the  naturally  constant 
objects  of  every  individual,  whose  situation 
exposes  him  to  the  action  of  such  sinister 
interest,  —  hence  it  is,  that  of  any  act  of 
public  authority,  by  whidi  exclusion  were  put 
upon  new  measures  in  the  lump,  and  with- 
out any  particularized  exception  or  distinc- 
tion, the  effect,  in  so  £sr  as  it  had  any,  would 
be  to  shut  the  door  for  ever  against  reform 
in  %ytTj  shape :  —  leaving  it,  to  abuse  in  every 
ahape,  wide  open,  —  with  full  liberty  to  re- 
ceive increase  —  in  every  shape,  and  to  any 
amount,  and  at  all  times. 

The  above  observations  premised,  here  then 
follows  the  recipe,  for  the  explanation  of 
which  they  have  been  premised :  —  a  recipe 
or  direction,  for  employing  with  precision  and 
effect,  on  the  occasion  of  the  vast  and  com- 
plex ceremony  termed  a  coronation^  the  simple 
ceremony  of  an  oath,  in  the  character  of  an 
instrument  for  the  perpetuation  of  abuse. 

Clause  the  third  in  the  Coronation  Oath  : 
Stat.  1  W.  &  M.  c.  16,  §  3 :  — . "  Archbishop 
or  Bithop. — Will  you,  to  the  utmost  of  your 
power,  maintain  the  laws  of  God,  the  true 
profession  of  the  Gospel,  and  the  Protestant 
reformed  religion  established  by  law?  And 
will  you  preserve  unto  the  bishops  and  clergy 
of  this  realm,  and  to  the  churches  committed 

measure  in  question  is  of  the  number  of  those 
which,  by  that  person,  are  or  would  be  disap- 
provea  or.  But  no  assertion  to  this  effect  being 
directly  and  explicitly  conveyed,  no  such  obliga- 
tion, as  that  of  consiaerinff  it  as  thus  limited,  is 
imposed  upon  him :  and  therefore,  instead  of  be- 
ing the  worse,  it  is  but  so  much  the  better,  adapt- 
ed Co  the  sinister  purpose  here  in  view. 


to  their  charge,  all  such  rights  and  privileges 
as  by  law  do  or  shall  appertain  unto  them, 
or  any  of  them  ?  " 

Amendment  proposed :  —  To  the  above 
words,  substitute  or  add  the  following,  vit. 
AndwiUyou^  to  the  utmost  of  your  power^  re* 
sist  all  innovations  in  religion  and  govemrnentf 
or  in  church  and  state  f  **  King,  All  this  I 
promise  to  do ....  So  help  me  God.'* 

What  is  fortunate  is  —  that  in  the  above 
.clause  the  anti- reformist  possesses  not  only 
a  most  convenient  receptacle  already  fitted 
up,  but  a  precedent  of  the  most  sacred  tex- 
ture :  — a  precedent  which,  having  its  mani- 
fest origin  in  this  very  purpose,  has  already 
done  whatsoever  eould  then  be  done,  towards 
the  accomplishment  of  it. 

A  more  ingenious  or  successful  operation 
of  ecclesiastical  policy  never  was  performed. 
Taking  advantage  of  the  fears  of  popish  ty- 
ranny, excited,  in  every  provident  as  well  as 
in  every  protestant  bosom,  by  the  incidents 
of  the  day,  here  was  an  instrument  made 
and  provided  for  the  nipping  of  reform  in 
the  bud,  in  Whatsoever  quarter  in  the  field  of 
established  religion  it  should  ever  presume 
to  show  itself:  an  engine  serving  with  equal 
effect  for  defending  Protestantism  against  Ca- 
tholicism, and  Church'of-Englandism  from  re- 
form and  improvement,  in  every  imaginable 
shape :  preserving  to  the  right  reverend  and 
reverend  persons  therein  mentioned  the  fiill 
benefit,  not  only  of  all  such  profitable  abuses, 
if  any,  as  they  had  already  found  means  to 
introduce  and  establish,  but  of  all  such  others, 
as  by  themselves  or  others,  means  should 
thereafter,  and  hereafter,  be  found  for  intro- 
ducing and  establishing,  for  or  to  their  be- 
nefit, to  the  end  of  time. 

Applied  to  government  in  its  largest  sense, 
established  religion  included,  —  among  the 
characters  of  an  instrument  of  perpetuation 
upon  this  model,  is — that  of  being  in  a  pe- 
culiar and  extensive  degree  adapted  to  the 
purpose  of  giving  perpetuity,  or,  if  that  be 
impossible,  the  utmost  possible  length  of  un- 
due continuance,  to  bad  systems  in  contra- 
distinction to  good  ones :  and  the  worse  the 
system,  the  greater  is  the  need  it  has  of  this 
sort  of  instrument — the  greater  the  service  it 
is  capable  of  receiving  from  it. 

Applied  in  particular  to  religion  established 
by  law,  it  is  in  a  like  degree  well  adapted  to 
the  purpose  of  giving  and  securing  the  utmost 
possible  degree  of  credence  —  or,  if  not  of 
credence,  of  silent  submission  and  acquiescence 
—  to  whatsoever  is  false  in  matters  of  re- 
ligion, in  contradistinction  to  whatsoever  is 
true. 

In  the  mouth  of  a  MoUah  or  a  Bramin,  the 
first  clause  of  it,  ending  with  the  word  GW, 
would  with  as  much  force  and  propriety,  and 
without  need  of  aqpendment,  serve  for  the 
perpetuation  of  the  religion  of  Mahomet  or 
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Bramah,  ts  for  any  that  calls  or  ever  called 
itself  the  religion  of  Jeaus  —  "  Will  you,  to 
the  utmost  of  your  power,  maintain  the  laws 
of  God?" 

Applied  to  the  tenets  of  any  religion,  or  of 
any  of  the  various  editions  of  any  religion,  it 
includes  in  it,  moreover,  a  certificate  of  the 
erroneousness  and  falsity  of  such  tenets.  Not 
that,  by  this  or  any  other  human  contrivance, 
a  religion  that  is  true  can  iUelf  be  rendered 
false :  not  that,  by  this  or  any  other  contri- 
vance, a  set  of  fi&cts,  that  have  actually  bad 
place,  can  be  made  not  to  have  had  place. 
What  it  is  not,  is  therefore  a  proof  of  the  fal- 
sity of  any  religion  to  which  it  is  applied : 
but  what  it  ts,  is  —  a  proof,  nor  needs  there 
a  more  conclusive  one — of  a  want  of  belief  in 
affirmance  of  sudi  religion,  in  the  breast  of 
those  who  concur  in  the  application  of  it. 

What  I — if  these  notions,  or  pretended 
notions  of  yours  concerning  your  religion,  be 
conformable  to  truth,  — if  it  be  the  pleasure 
of  the  Almighty  that  the  alleged  facts  on 
which  it  rests  shall  obtain  credence,  —  is  it 
pot  in  the  power  of  the  Almighty,  without 
your  assistance,  to  obtain  credence  for  it? 
You,  whoever  you  are,  is  it  that  in  yourself 
you  have  a  power  which  has  been  denied  to 
God  ?  But  for  such  assistance  as  it  may  please 
you  to  give,  is  the  Almighty  impotent  ? 

With  equal  force  and  efficacy  is  it  adapted 
(this  same  first  clause)  to  the  purpose  of  in- 
suring submission  to  the  most  absurd  concep- 
tions, and  to  the  most  pernicious  ordinances : 
to  the  most  pernicious  ordinances,  and  in 
their  support,  in  case  of  need,  to  the  most 
atrocious  persecution  and  tyranny. 

This  or  that  ordinance  which,  by  any  por- 
tion of  the  king's  subjects,  is  not  regarded 
as  of  the  number  of  the  laws  of  God,  suppose 
for  example  that  by  the  king  it  is  regarded, 
or  pretended  to  be  regarded,  in  that  light  ? 
In  the  course  of  any  exertion,  made  by  him, 
in  the  endeavour  to  cause  these  refractory 
subjects  to  regard  it  in  that  same  light,  or  at 
any  rate  to  act  and  speak  as  if  they  did,  sup- 
pose him  to  experience  resistance :  resistance, 
the  effect  of  which — in  whatsoever  shape, 
more  or  less  gentle  or  vigorous,  it  may  happen 
to  it  to  present  itself —  shall  be  to  render  it, 
in  his  judgment,  impracticable  to  produce  the 
effect  he  aims  at.  The  clause  continuing  to 
be  understood  as  it  cannot  but  be  understood, 
what  is  the  practical  consequence?  That, 
so  long  as  the  effect  remains  unproduced  — 
no  measure  is  there,  be  it  ever  so  coercive, 
that  he  does  not  remain  still  under  the  obli- 
gation of  bringing  up  to  the  charge.  But  the 
stores  of  his  power  are  not,  nor  therefore  is 
the  virtue  of  his  obligation,  exhausted,  till 
all  the  expedients  that  ever  have  been,  all 
that  ever  can  be,  employed,  by  tyranny  in  all 
its  shapes,  by  force  and  fraud  combined,  have 
been  exhausted :  —  till,  in  his  legislative  cha- 
Vol.  V. 


racter,  he  has  refused  his  concurrence  to  all 
laws  tending  to  the  alleviation  of  the  esta- 
blished yoke; — till  in  his  executive  or  ad- 
ministrative  character,  including  the  virtual 
initiative  part,  which,  by  the  hands  of  his  ser- 
vants, he  bears  in  legislation,  he  has  exhausted 
all  the  stores  of  corruptive  influence  in  the 
endeavour  to  overpower  and  subdue  all  resist- 
ance, and  given  to  the  yoke  every  necessary 
and  practicable  increase  of  pressure. 

To  considerations  of  this  nature,  a  pecu- 
liar degree  of  importance  is  given,  by  the  cir- 
cumstances of  the  time:*  when  from  sach 
numerous,  and  in  particular  from  such  high- 
stationed  mouths,  the  cry  is  so  loud,  for  one 
knows  not  what  sucoedaneous  manifestationa 
of  hostility,  under  some  such  name  as  pledgee 
or  eecuritiea,  or  guards:  —  as  if  there  were 
any  real  danger  but  from  such  guards. 

What  I  —  more  oaths?  —  more  subscript 
tions  ?  —  more  pretendedly  perpetual  laws  ' 
—  and  this  for  the  security  of  the  m^ority 
against  the  minority,  of  the  wise  against  the 
foolish,  of  the  strong  against  the  weak?  — 
Yes :  when  you  have  stocked  both  Houses 
with  gunpowder,  for  security  against  fire. 

What  you  may  thus  perpetuate,  is  the  re- 
membrance of  your  own  folly:  what  you  can 
not  and  will  not  perpetuate,  should  men  be 
weak  enough  to  receive  them,  are — any  sucli 
perpetually  foolish  htws. 

Section  11. 

Miechief  6 — Corrupting  the  National  Morals 
and  Understanding  —  Oxford  Umversity 
Oaths, 

Thin  are  the  partitions  by  which  the  moral 
and  intellectual  parts  of  man's  frame  are  di- 
vided :  scarcely  can  corruption  gain  the  one, 
without  making  its  way  to  the  other. 

When,  in  the  shape  of  an  immense  mass  of 
unperformable  engagements,  all  sanctioned 
by  an  oath,  the  seeds  of  perjury  had  been 
thus  thickly  sown,  it  could  not  be  long  erie 
they  began  yielding  such  their  fruits :  fruits 
more  or  less  bitter  to  some  stomac&s,  but  at 
any  rate  conspicuous  to  all  eyes :  — a  remedy 
was  deemed  necessary. 

The  simple  course  would  have  been  to 
abolish  the  oath  :  but  this  would  have  been 
contrary  to  more  than  one  fundamental  prin- 
ciple of  ecclesiastical  polity. 

I.  One  is  —  that  the  diurcb  is  infUlible ; 
that  is,  that  a  set  of  professors,  who,  at  the 
expense  of  the  people,  are  paid  by  the  sove- 
reign —  such  of  them  as  do  anything  —  for 
reading  and  endeavouring  to  explain  a  most 
important  indeed,  but  not  the  less  obscure 
and  mysterious  book,  —  written  at  different 
times,  before  the  use  of  printing,  in  different 
dead  languages,  —  remain  for  ever,  as  they 
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and  their  predeoessors  have  been  for  two 
hundred  and  fifty  years  past,  under  the  happy 
incapacity  of  putting  in  any  one  instance  a 
wrong  sense  upon  it.* 

The  influence  of  this  attribute  displays 
itself  in  both  departments  of  the  mind ;  the 
understanding  and  the  will :  opinions^  re&l  or 
pretended,  are  by  it  converted,  —  that  is,  the 
words  given  as  containing  the  expression  of 
them  are  converted,  — into  articles  of  faith: 
acts  of  the  wiU,  of  which,  when  issuing  from 
the  pen  of  acknowledged  authority,  the  ex- 
pressions become  laws,  are  converted  into  — 
what  certain  laws  of  the  Medes  and  Persians 
were  once  pretended  to  be — everlasting  and 
immutable  laws  or  ordinances. 

Between  the  immutability  that  belongs  to 
articles  of  faith,  and  the  immutability  that 
belongs  to  uaos, — between  the  essentifd  cha- 
racters of  these  two  productions  of  the  one 
attribute,  infalHbHity,  —  the  nature  of  the 
subject-matter  has  however  produced  some 
difference :  articles  of  faith  admit  neither  of 
subtraction  nor  yet  of  addition ;  nor  conse- 
quently of  change  or  substitution,  which  is 
composed  of  subtraction  and  addition  put  to- 
gether :  ordnances  are  equally  unsusceptible 
ci  subtraction, — but  of  addition,  considera- 
tion had  of  the  changes  and  chances  to  which 
the  affairs  of  this  transitory  life  are  subject,  — 
of  addition,  so  it  be  made  but  rarely,  nor  then 
but  with  a  sparing  hand,  they  are  not  altoge- 
ther unsusceptible. 

To  herself.  Holy  Mother  Church— .^ane^a- 
Mater  Ecclesia — younger  and  revolted  sister 
of  the  Church  of  Rome  —  reserved  the  su- 
perior establishment,  the  manufactory  of  ar- 
ticles of  faith.  It  was  set  up  and  worked 
out,  —  the  moulds  accordingly  all  broken  up 
— ^the  necessary  assortment  being  completed, 
completed  for  all  eternity,  so  long  ago  as  the 
year  1562. 

To  her  two  daughters  —  Kind  Mother  Ox- 
ford University,  and  Kind  Mother  Cambridge 
University,  — Alma  Mater  Academia  Oxoni- 
€nsi8.  Alma  Mater  Academia  Cantahrigiensis 
—  (for  thus  it  is  that,  as  often  as  they  talk 
in  Latin,  the  two  goodly  fellowships  of  heads 
of  colleges,  when  acting  in  their  legislative 
capacities,  respectively  style  themselves,)  she 
gave  up  the  subordinate  establishment — the 

*  Having  operated  as  a  stumbling  block  when 
employed  by  the  Church  of  Rome,  it  seems  to 
be  understood,  that  in  and  by  the  Church  of 
England  the  term  irMlihility  shall  not  be  em- 
ployed. In  practice,  however,  the  thing  itself,  the 
attribute  to  denominated,  is  not  the  less  assumed 
(it  wlU  be  seen)  and  grounded  upon :  so  that,  in 
the  articles  of  liberty  and  securi^.  all  that  is 
gained  to  the  people  by  the  reUnquisnment  of  the 
tenn,  is  the  substitution  of  a  arcumlocution  to 
the  proper  appellative,  while,  by  the  gramma-. 
tioai  imffropnetv^  the  political  —  the  despotic 
— pretensumj  ana  its  supporters,  are  screened  in 
some  measure  from  the  reproach  so  justly  dnep 


manufiicture  of  ordinances:  ordinances,  by 
which  the  minds  of  the  flower  of  the  English 
youth  were  and  are  to  be  moulded, — to  the 
form  at  any  rate,  whatsoever  may  become  of 
the  substance,  —  of  orthodox  piety,  of  virtue^ 
and  of  what  little  there  may  be,  that  is  con- 
ducive to  such  orthodoxy,  in  knowledge. 

The  above,  how  pregnant  soever  in  prac- 
tical consequences,  is  itself  no  oUier  than  • 
theoretical  principle:  another, — itself  a  prac- 
tical one,  the  practical  object  and  fruit  of  the 
theoretical  one, — is — that  the  minds  of  men 
are  by  these  their  rulers  to  be  kept  in  a  state 
of  perpetual  dependence:  of  dependence  aa 
abject  and  entire  as  possible. 

liost  the  conduct  of  these  possessors  of 
power  should  experience  any  inconvenient 
check  in  the  opinions  of  the  persons  subject 
to  it,  matters  were  accordingly,  and  are  to  be^ 
so  ordered,  that  all  notions  of  duty,  moral  aa 
well  as  religious,  religious  as  weU  as  moral, 
are  to  be  resolved  into  one  much  more  simple 
obligation :  the  imagined  obligation,  produced 
by  skilful  culture  out  of  the  liberty,  of  sub- 
mitting— submitting  on  all  occasions,  and 
without  reserve — to  the  opinion,  real  or  pre- 
tended, and  thence  to  the  will  of  these  the 
ruling  and  domineering  few.  Such  being  the 
end,  behold  one  necessary  means. 

When  by  the  ruling  powers  such  ia  the 
species  of  dominion  aimed  at,  a  necessary 
condition  is,  —  and  such  accordingly  is  their 
interest,  — that,  on  the  part  of  the  subject 
herd,  transgression  should  be  as  universal  and 
as  continual  as  possible :  that  thus,  finding  in 
their  own  consciences  nothing  but  condem- 
nation, they  should,  with  an  intensity  of  self- 
assurance  proportioned  to  the  enormity  and 
multiplicity  of  such  their  transgressions,  be- 
hold, in  the  authority  of  these  their  spiritual 
guides,  their  only  hope  —  their  only  prospect 
of  deliverance  from  the  wrath  to  come. 

In  every  community, — it  is  of  the  e6e- 
dience  of  the  men  subject  to  authority,  that 
the  power  of  the  man  possessed  of  authoritv 
is  composed :  in  proportion  to  the  need  which 
each  person  so  subject  conceives  himself  to 
have  of  the  beneficial  exercise  of  such  autho- 
rity, will  be  the  strictness  of  that  obedience : 
proportioned  to  the  self-attested  wickedneia 
of  the  sinner,  is  the  magnitude  of  the  demand 
he  has  for  absolution,  in  whatsoever  shape 
and  from  whatsoever  hand  such  deliverance 
may  peradventure  come. 

Thus  it  is,  that,  —  the  effective  power  of 
the  confessor  being  as  the  multitude  and 
enormity  of  the  sins,  real  or  imagined,  of  the 
penitent,  — it  is  in  that  respect  the  interest 
of  the  confessor,  that,  in  the  eyes  of  the  pe- 
nitent, and  thence  that  in  reality,  these  sins 
should  be  as  multitudinous  as  possible ;  and 
thence  for  example  it  is,  that,  without  ex- 
ception or  distinction,  the  words  wUserabU 
sinners  — >  us  miserable  sinners — are  regularly 
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crammed  into  their  mouths :  that  so,  by  a 
perpetual  fever,  a  perpetual  demand  for  opi- 
ates, such  as  the  laboratory  of  the  confessor 
is  furnished  with,  may  be  kept  up. 

Under  the  Church  of  Rome,  the  potion  is 
administered  in  the  retail  way,  —  drop  by 
drop,  by  hand  as  it  were, — to  each  patient 
by  himself:  and  accordingly  it  is  under  that 
one  of  the  two  diurches  that  the  sulijection 
is  most  entire :  under  the  Church  of  England, 
under  the  dominion  of  its  universities,  it  can 
only  be  administered  in  the  wHoUmoU  way : 
it  can  only  be  administered,  as  if  it  were  iy 
steam,  to  the  whole  flock  of  penitents  in  the 
lump.  In  this  mode,  to  administer  it  with 
any  chance  of  efi^ct,  required  no  small  degree 
of  art :  it  has  been,  or  will  presently  be  seen, 
what  that  art  has  been,  and  with  what  sue* 
cess  it  has  been  practised. 

To  the  accomplishment  of  the  detiffn  thus 
indicated,  the  course  thus  pointed  to  being,  in 
the  situation  in  question,  if  not  the  onhf,  the 
most  promising  and  directly  leading  course, — 
so,  of  the  existence  of  such  design,  the  taking 
of  that  course,  which  has  thus  been  seen  to 
have  been  and  to  continue  to  be  taken,  can- 
not but  be  acknowledged  to  be  evidence: 
evidence,  the  probative  force  of  which  is  as 
the  degree  of  pertinacity,  wherewith  a  system 
necesntating  a  constant  and  universal  habit 
of  perjury — a  system,  having  certainly  for 
its  effect  the  generation  rather  than  the  pre- 
vention of  so  many  of  the  acts  which  itself 
prohibits,  —  a  system  for  which,  considered 
in  these  its  peculiar  features,  no  other  assign- 
able use  or  object  can  be  found, — is  upholden 
and  persevered  in:  persevered  in  in  sullen 
silence,  without  defence  because  without  pos- 
sibility of  defence,  in  the  midst  of  repeated 
and  persevering  remonstrance  and  reproach. 

A  self-styled  explanation  of  the  oath,  — 
bound  up  indeed  m  the  same  volume  with 
the  oath,  but  neither  referred  to  by  it,  nor  so 
much  as,  by  the  operation  of  the  press,  placed 
near  to  it,  —  such  has  been,  and  such  con- 
tinues to  be,  the  instrument  employed  to  both 
these  purposes. 

In  pursuance  of  this  design,  a  new  principle 
in  morals  and  legislation,  and  that  a  funda- 
mental one,  it  was  found  necessary  should  be 
advanced :  a  principle,  which,  in  itself,  con- 
sidered in  an  intellectual  point  of  view,  will 
be  seen  to  be  not  less  glaringly  absurd  than 
in  effect  as  well  as  in  design  pernicious :  ad- 
vanced it  required  to  be,  and  advanced  it  was 
and  continues  to  be  accordingly.  By  any  being 
invested  with  authority,  and  acting  in  pur- 
suance of  that  authority,  —  such  an  one  ex- 
cepted, if  such  an  one  there  be,  whose  moral 
essence  is  composed  of  pure  malevolence,  — 
punishment  (it  seems  now  to  be  pretty  gene- 
rally understood,  unless  it  be  where  the  in- 
fluence of  such  contrary  doctrine  as  is  about 
to  be  mentioned  has  been  prevalent)  is  never 


aimed  at  or  regarded  in  the  character  of  an 
end:  — prevention,  viz.  of  delinquency,  being 
in  every  case  the  end — punishment,  a  means 
directed  to  that  end :  — an  instrument,  how 
unwillingly  soever,  yet,  under  the  spur  of 
necessity,  employed  notwithstanding,  in  the 
character  of  a  means. 

According  to  this  other, — this  anile,  for 
such  it  may  be  called,  anything  rather  than 
maternal,  l^eory,  which  it  was  found  neces- 
sary for  Mother  University  to  set  up  in  op- 
position to  the  theory  of  common  sense  and 
common  humanity,>.according  to  this  theory, 
punishment  is  not  a  mtans  leading  to  preven- 
tion, but  a  co-ordinate  end  placed  by  the  side 
of  it  on  the  same  level :  so  that,  when,  by  a 
person  in  authority,  —  say  a  parent,  say  • 
master,  say  a  legislator, — any  act  is  forbidden 
to  be  done,  —  a  punishment  being  appointed 
to  be  inflicted  in  case  of  its  being  done,  —  in 
every  such  case,  whether  the  act  be  abstained 
from,  or  the  punishment  be  it^flicted^  is — in 
his  eyes,  and  to  his  wishes — a  matter  of  in- 
difference. 

In  the  world  at  large — in  the  case  of  mur- 
der, for  example — suppose  a  legislator  taking 
up  the  pen  and  saying,  "  Thou  shalt  not  com- 
mit  murder.  Whoso  committeth  murder  shall 
be  hanged.**  To  this  legislator,  according  to 
the  Oxford  theory,  it  is  matter  of  indifference 
how  many  murders  are  committed,  so  long  as 
for  every  man  murdered  there  is  another  man 
hanged. 

Suppose  in  this  case — (not  that  there  could 
be  any  use  in  it)  — suppose  an  oath  taken  by 
every  man  that  he  will  never  commit  murder* 
By  this  oath,  according  to  the  same  theory, 
would  any  man's  conscience  be  bound  to 
abstain  from  committing  murder?  Not  it 
indeed :  all  that  it  could  be  bound  to  would 
be,  — in  case  of  his  committing  murder,  and 
being  unfortunate  enough  to  be  found  out 
and  prosecuted  to  conviction,  —  all  that  the 
man  would  stand  thus  engaged  for  is  —  to 
stand  still  while  the  rope  is  putting  about  his 
neck. 

As  to  the  subject  part  of  the  community,  — . 
as  it  was  in  the  beginning,  so  it  is  now, — it 
is  in  this  explanation,  including  the  theory 
on  which  it  grounds  itself,  that  such  of  them 
as  feel  any  need  of  any  such  remedy  find  an 
opiate,  such  as  it  is — and  that  the  only  one — 
for  whatsoever  agitation  their  conscience  may 
have  been  subjected  to,  by  the  consdouaness 
of  continually-repeated  perjury.  As  to  the 
mieri,  their  well-seasoned  consciences  have 
needed  neither  that  nor  any  other  sedative. 
From  one  sin  alone  could  they  receive  any 
sensible  spasm ; —  and  that  is — the  giving  up 
the  article  of  in&Uibility,  nominal  or  real,  as 
above  mentioned.  Sooner  than  give  up  thatp 
they  would  all  of  them  promise  and  vow  to 
say  the  Bismillah, — as  some  of  them,  in  the 
midst  of  their  pious  abhorrence  of  popery,  do 
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•tin,  it  Bbould  seem/  to  say  mass.  As  to 
Laud's  Explanation^  if  to  them  it  were  any- 
thing, so  &r  from  an  opiate,  it  would  be  a 
caustic:  for,  by  it  are  specially  marked  as  per- 
juries those  things  which  (omissions  included) 
they  are,  all  of  them,  doing  every  day  and  all 
day  long :  under  it  they  are,  all  of  them,  so 
many — (is  it  the  fault  of  those  who  thus  act, 
or  of  those  who,  that  it  may  be  no  longer  acted, 
thus  speak  of  it?) — are,  all  of  them,  so  many 
specially  declared  and  posted  perjurers.^ 

What  is  manifest  all  this  while  is  —  that, 
to  the  purpose  oi prevention,  —  which,  except 
luder  such  tutorage,  is  everywhere  regarded 
as  the  sole  object  of  every  law  considered  in 
the  character  of  a  prohibitive  one,  — the  effect 
of  all  this  apparatus,  binding  and  loosing  to- 


*  Ex,  gr,  at  Maffdalen  College ;  viz.  by  the 
oath  there  taken  for  the  observance  of  the  college 
statute.  See,  in  Ayliffe't  Hist.  L  365,  as  ver 
Terra  Filius,  L  15,  anno  1726;  Dial<^e  be- 
tween Cartwright,  Bitttop  of  Chester  and 
Hough,  then  President  of  the  College,  and  by 
TVrnr  Filius,  styled  **  the  present  Bishop  of 
Woreetter^**  anno  1813,  does  this  oath,  with  the 
statute  in  question  unabrogated,  continue  to  be 
administered  ?  lake  quaere,  in  regard  to  the  se- 
veral other  colleges. 

f  Not  to  speak  of  the  absurdity  of  this  theory 
upon  the  face  of  it,  it  is  not  without  full  notice 
or  the  practical  consequences  of  it,  that  these 
reverend  guardians  and  instructors  of  youth  have 
peisevered  so  determinately  in  the  propagation  of 
It  To  one  of  their  own  number — to  that  same 
Principal  of  Hertford  Hall,  afterwards  Hertford 
College  —  it  had  been  an  instrument^of  grievous 
annoyance.  In  despite  of  both  sanctions,  politi- 
cal and  supematunu,  —  in  despite  of  pionibition 
and  oath  together,  — a  scholar  of  his  had  ma* 
rooned:  in  the46«.  penalty,  under  favour  of  the 
explanation  of  the  oath,  tne  fugitive,  and  the 
ruung  member  of  a  college  that  received  and 
harboured  him,  had  found,  instead  of  what  it 
professed  to  be,  a  bar^  what  it  was  in  effect,  a 
iieence:  and.  at  the  price  of  these  4^.^  the  act 
of  migrating  nom  one  of  those  seats  of  piety  and 
morality  to  another, — this  act,  which,  supiMsing 
it  an  ofience,  is  more  than  ten  times  as  Sad  an 
one  (so,  it  will  be  seen,  says  the  penalty)  as  that 
of  being  taken  in  the  act  of  fornication  without 
licence,  —  had  received  its  expiation : — the  faith 
of  both  sinners,  in  the  power  of  they  know  not 
who,  to  absolve  them  xrom  their  oaths,  having 
made  them  whole.  Against  an  abuse  thus  dan- 
gerous to  his  authority,  the  reverend  discipli- 
narian, in  a  lamentauon  of  no  fewer  than  207 
pages,  gave  vent  to  his  complaints :  but,  though 
the  root  of  the  mischief  lav  in  the  first  place  m 
the  oath,  in  the  next  place  in  the  explanation  by 
which  that  same  oatn  is  explained  away,  —  so 
fundamental  a  doctrine  is  the  doctrine  of  infal- 
libility, and  so  incompatible  with  it  would  have 
been  the  abolition  of  abuse  in  any  shape  howevet 
flagrant — that,  although,  in  the  abolition  of  one 
or  other  or  both  of  these  conflicting  institutions, 
he  could  not  but  see  his  only  remedy,  yet — so 
perfectly  hopeless  was  the  prospect— that  the  dose 
of  courage,  necessary  to  enaole  a  man  to  come 
forward  wiui  a  proposal  for  the  application  of  this 
only  remedy,  could  never,  in  all  these  207  P«ges, 
nor  at  any  time  afterwards,  be  mustered  up. 


gether,  is  less  than  nothing.  Without  any 
such  system  of  contradictions,  the  law  of  the 
land,  —  not  quite  so  well  obeyed,  any  more 
than  quite  so  well  in  all  points  deserving  to 
be  obeyed,  as  could  be  wished,  —  does  how- 
ever, upon  the  whole,  obtain  a  tolerably 
sufficient  measure  of  obedience.  But  this 
theocratical  code,  —  with  its  oath  and  ita 
explanations,  and  its  perjuries  and  its  equivo- 
cations, — and,  under  the  name  of  principles 
of  legislation,  its  principles  of  noisrule,  -~ 
what,  with  all  its  ingenuity,  and  all  its  piety» 
has  it  done,  but  to  expose  itself  to  contempt* 
and  its  religion  along  with  it  ? 

Such  would  be  its  inefficiency,  if  preven- 
tion of  mischief,  its  pretended,  were  its  reeH 
object:  but,  its  real  objects  being  such  as 
have  been  above  explained,  sure,  too  sure  it 
is,  —  that,  with  relation  to  thou  objects,  ta- 
efficiency  cannot,  with  truth  and  justice,  be 
imputed  to  it.{ 


X  Besides  scattered  articles  in  other  places,  in 
tiL  XV.  De  Moribus  Coi^formandis,  to  look  no 
further,  among  the  contents  of  pages  from  173 
to  179,  sections  from  2  to  8  inclusive,  are  found 
rcupilations  in  abundance,  fVom  die  violation  of 
which  no  man  who  ever  passed  so  mudi  as  a 
week ...  not  to  say  a  day — In  the  university,  un- 
less it  were  in  a  state  of^confinement,  can,  it  may 
safely  be  said,  have  heen.  exempt  —  not  to  go 
further  back — for  these  last  fifty  years. 

Na  1,  p.  173,  §  2.  Qf<mc«  prohibited-. walk, 
ing  about  at  leisure  (or  else  in  an  idle  manner^ 
according  to  the  construction  which  the  inter, 
preter  finds  himself  disposed  u>  put  upon  the 
word  otiPsi)  in  the  city  or  its  suburbs. 

Penalty — For  the  farst  offence,  in  the  case  of 
an  undergraduate,  reproof  or  chastisement  at  the 
discretion  of  the  vice-chancellor  or  of  the  proc. 
tors:  in  the  case  of  a  graduate,  fine  of  two  shil. 


lings  to  the  use  of  the  universi^. 
Justification  or  exemption — Reasonal 


ible 


to  be  approved  as  such  by  the  proctors  or  the 
vice-chancellor.  What  is  meant  for  the  time<, 
at  which,  to  produce  the  effect  of  justification, 
the  approbation  is  to  have  been  bestowed, — vi& 
before  the  act,  or  after  it,  — t.  e,  whether  an  ex 
post  facto  allowance  will  suffice,  or  a  previous 
and  express  Ucenee  is  necessary  to  have  been  ob- 
tained,— these  are  among  the  aoubts  u>  which  no 
solution  is  afforded,  either  in  this  case,  or  in  any 
of  the  following  ones,  in  some  of  which  it  may 
be  found  perhaps  not  altogether  so  obvious  as  in 
this  it  seems  to  be. 

**  Statutum  est"  (says  the  text,  §  2,)  **  quod 
scholares  (prsesertlm'  juniores  et  nim  graduati) 
per  civitatem,  ejusve  suburbia,  o^tori  non  obam* 
bulent;  neque  in  plateis ....  aut  apud  oppi- 
danorum  seu  artincum  offidnas,  stantes  aut 
commorantes ....  conspidantur. 

"  Si  quis  absque  rationabili  causA,  ii  procurk 
toribus  vel  vioe-cancellario  approbandft,  bac  in 
oarte  delinquens  deprehensus  fuerit ;  si  non  gra- 
auatua  fuerit,  pro  arbitrio  vice-cancellaiii  vel 
procuratorum  corripiatur,  vel  castigetur.  Si  gia* 
auatua  fuerit,  2s.  universitati  mulctctur.'* 

Na  2,  §  2.  Qfenee  prohibited -.Being  seem 
in  the  streets,  standing  or  staying  at  the  slM>ps  or 
workshops  of  townspeople.  Penalty  taMijusH" 
fication^  as  in  Na  1. 
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Sbction  12. 

MUchisf^  eontimued, — II.  Cambridge  Oathf. 

ScrcH,  in  regard  to  oatk$  and  perjury,  being 
the  state  of  things  in  one  of  the  two  chief 


After  an  excuTsion  made  to  the  seaaions  and 
die  assises,  for  the  purpose  of  keeping  out  Uie 
aanctieed  jrouth  from  those  seats  and  soaraes  of 
profane  law.  as  below,  the  statute  returns  to  the 
subject,  and  declares  once  more,  that  scholaxs 
and  graduates  of  all  sorts  shall  atMtain  from  the 
houses  (such  is  the  word  now)  and  shops  of  the 
town's-people;  yiz.  in  the  day  time,  and  now  it 
is  added,  at  nMt — Penalty  axidjMstiJtcatum,  or 
exemvtion^wh^t  will  be  seen,  when  that  very 
miscelianeous  section,  with  the  rest  of  its  con- 
tents, oomes  under  review:  — *' Statutum  est, 
ridd  scholares  et  graduati  ci;Ouscunque  generis, 
domibus  et  ofictnis  oppidanorum,  de  dU,  et 
presertim  de  nocte,  abstineant** 

From  1769  to  1768  certainly,  to  1794  probably, 
in  the  occupation  of  the  town's-people,  amongst 
•hops  of  otner  descriptions,  were,  and  it  is  sup. 
posed  to  this  day  are,  coffee-houses,  fruit-shops, 
not  to  speak  oF  inns  and  other  specially  proni- 
bited  places,  of  which  further  on,  and  moreover 
booksellers*  shops:  the  booksellers*  shops,  it  is 
mpposed,  not  wholly  unfrequented ;  the  others 
thronged. 

Na  3,  g  S,  p.  174,  §  S.  Qfenee  prohibited  — 
Being  present  at  the  sessions  at  assizes. 

Penalty  ^  For  ^t  fint  offence,  10#.  without 
distinction  of  grade  or  condition :  in  ease  of  or- 
der, by  the  vice-chancellor  or  the  proctors,  to 
depart,  and  non-compliance  therewith,  impri- 
•onment :  of  the  oath,  taken,  as  above,  special 
eommemoration  made,  and  also  application  of  it 
to  the  purpose  of  securing —  what  if  —  not  imme- 
diate compliance,  vis.  departure  from  the  seat  of 
judicature,  but  the  eventual  deparmre  to  the  seat 
of  imprisonment  The  off*ence  having,  at  the  time 
of  the  enactment  or  confirmation  orthis  statute, 
vis.  about  the  year  1834,  been,  it  seems,  a  very 
alarming  one,  the  expression  then  given  to  the 
alarm  has  continued  to  be  repeated  ever  since; 

Justi/leaiion  or  exemption Reasonable 

cause,  *Uo  be  approved  by  the  Vice-chancellor  :** 
—  no  other  approbation  sufficient. 

'*  Statutum  est,'*  (says  the  text,  §  8,)  «« qudd 
nuDus  scholaris,c^juscunqueconditionis,adpub- 
licos  et  ^erales  conventus  juridioos,  vel  dvitatis 
vel«coraitati!b  Oxon.  (qui  sessiones  aut  assisee 
vocantur)  nisi  ex  caus4  ratiooabili.  per  vice-can- 
odlarium  approbandi,  accedat,  vel  lisdem  inter- 
esse  prosumat,  sub  poeni  10«.,  unicuique  ibidem 
deprehenao  infligenaA;  et  incarcerationis,  etiam 
omnibus  et  singulis  per  vioe-cancellarium  vel 
procuratores  inde  recedere  jussis,  nee  obtemper- 
antibusf  cui  adeundi  carceris  mandato,  ^quia 
grassanti  incommodo  alias  commode  occum  non 
potest)  omnes  et  singuli  virtute  juramend  Uni- 
versitati  prantiti,  obMire  teneantur. 

*^  Juniores  autem,  tyrones,  et  alii  non  graduati 
^ui  illuc  spectatum  maxime  oonfiuere  solent) 
UMdem  deprehensi  pro  arbitrio  vioe-cancellarii 
ant  procuratorum,  poenas  dare  teneantur.*' 

No.  4,  p.  174,  §  4.  Qfenee  prohibited  ~  Being 
caught — (for  to/omieatUm  applies,  it  seems,  in 
this  code,  the  pnnciple  which  m  that  of  Sparta 
is  said  to  have  been  applied  in  case  of  thejtj — 
being  caught  in  the  daV-time  in  a  house  in  which 
prostitutes  are  kept  (Quere,  if  but  one  prosd- 
tate?)  *^  Precipui  vero,  ab  adibus  infames  sen 


sources  and  seats  of  Chorch-of-England  piety, 
what  is  it  in  the  other  f 

suspectas  mulieres  vel  meretrices  alendbus,  aut 
reopientibus ....  abstineant*' 

Penalty^  In  the  case  of  an  under-graduatCy 
arbitrary;  at  the  discretion  of  thevico><%ancellor 
or  the  proctors,  by  whom  the  catch  has  been 
noade ;  ui  the  case  of  a  graduate,  3#.  4d.  Price 
3«.  4dL  a  time,  pro  qudlihet  vice,  as  often  as  he 


Justification  or  exemption  —  Reasonable  causa 
of  entrance  or  continuance  (^*  nisi  radonabilem 
accessus  sui  moraeve  causam  reddiderit") 

No.  5,  p.  17,  §  4.  Qfenee  prohibited  —  Being 
caught,  as  above,  with^prostitute  in  any  private 
chambers ; — in  privatts  eameris  ;  vis.  in  a|man*8 
own  chambers,  or  those  of  any  other  gownsman. 

Penalty  and  justification  or  exemption -^bb 
above. 

For  so  natural  an  amusement,  St.  Ad,  may  to 
some  eves  appear  rather  a  high  price  for  a  licence  t 
but,  when  it  Is  considered  t&t  it  must  be  a  young 
man's  own  fimlt  if  ever  he  is  called  "upon  to  pay 
it  (and  then  there  is  the  bawdyhouse-keeper  to 
pay  in  one  case,  and  the  girl  to  pay  in  every  case) 
It  will  scarcely,  upon  due  consideration,  be  pro- 
nounced excessive.  If  prevention  were  an  ob- 
ject, the  act  reaUv  meant  to  be  prevented  would, 
it  should  seem,  nere  be — not,  as  might  at  first 
view  be  supposed, /brmca/to»,  but  stinginess  or 
negligence :  in  either  case,  the  not  giving  a  bed- 
maker's  bov  6d,  to  keep  watch :  or  in  the  case  of 
the  bawdyhouse,  choosing  one  that  has  not  a 
back-door  to  it 

'^  §  4.  D«  domibus  oppidanorum  nonfrepten^. 
tandU,  statutum  est,  qudd  scholares  et  giaduati 
cujuscunque  freneris,  a  domibus  et  qficinis  oppi- 
danorum^e  die  et  prsBsertim  de  nocte  abstineant 
Prceciputvtjo,  ab  cdibiis  infames  seu  suspectss 
mulieres  vel  meretrices  alentibus,  aut  recipient!- 
bus;  quarum  consortio  scholaribus  quibuscun- 
que,  sive  in  privatis  camcris^  sive  in  sdibofl 
oppidanorum,  prorsus  interdictum  est  £t  si 
quis  de  die  in  iisdem  vel  earum  aliquA  depre-* 
hensus  fuerit  (nisi  radonabilem  accessiis  sui 
morcve  causam  reddiderit)  si  non  gnuluatus  sit. 
pro  arbitrio  vice>.canceUarii,  vel  procuratorum  qui 
deprehenderint,  castigetur.  Si  vero  graduatus 
fueritf  3«.  id,  pro  qu&ubet  vice  univeraitati  muk- 
tetuE." 

No.  «,  p.  175,  6  6.  Q^hf^ff  prohibited-.  Being 
in  an^  inn,  coolPs'-shop,  tavern,  or  other  house, 
in  which  wine  or  anv  other  drink,  or  tobacco,  are 
ordinarily  sold :  unless  for  a  necessary  and  urgent 
cause,  to  be  approved  by  the  vice-chancellor  or 
the  proctors.  The  oflTence  being  in  this  case  so 
much  more  serious,  the  punishment  is  accord- 
ingly so  much  more  severe,  than  for  fornication, 
or  for  negligee  betrayed  in  either  of  the  modes 
above  mentioned :  — for  an  under-graduate  under 
the  age  of  18,  a  public  whipping:  for  one  above 
that  age,  or  a  graduate,  6s.  bd,  with  a  string  of 
ulterior  punishments  in  case  of  relapse. 

^'  Statutum  est  quod  scholares  cyjuscunqua 
conditionis  a  diversoriis,  cauponis,  cenopoliis,  ao 
domibus  quibuscunque  intra  civitatem  vel  pre* 
dnctum  universitatis,  in  quibus  vinum,  aut  qui* 
vis  alius  potus,  aut  herba  nicotiana  sive  tobacco 
ordinarie  venditur,  abstineant :  nisi  ex  causA  ne- 
cessarifk  et  urgenti,  per  vice-caneellarium  aut 
procuratores  approbandl  —  Quodque  si  quia 
secus  fuerit,  octodecim  annis  minor,  neo  graaui* 
atus,  pubiici  castigetur:  nugor  autem  pnnis  oc* 
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The  answer  is — to  the  purpose  of  sincerity, 
widely  different:  but,  as  wiU  presently  be 

todedm,  vd  graduAtus^  pro  primA  et  secundA  vice 
lezsolidjsetocto  denania  universitati  mulctetur.** 

BooktellerM*  shops ^  if  there  be  any  such  places 
there,  are  in  the  bouses  of  townVpeople:  and  so 
are  coffee-houses :  _  if  the  justificauon  allowed 
in  the  case  of  bawd^houses  had  been  extended 
to  these  other  lounguig»p]aces,  would  the  indul- 
gence have  been  excessive?  Not  that  any  such 
notion  is  meant  here  to  be  insinuated,  as  that  go- 
big  to  a  bawdyhouse,  is  as  bad  as  going  to  a 
bookseller's  shop :  —  Uiis  is  not  the  mark  aimed 
at  All  that  is  meant  is —that,  as  in  the  case 
of  the  bawdyhouse,  a  reasonable  cause,  approved 
as  such  by  his  reverend  superiois,  saves  a  young 
man  harmless,  so  might  it  even  in  the  case  of  the 
bookseller's  shop.  Homicide  has  its  Justifica^ 
iions:  and  whv  not  the  going  into  a  shop,  even 
though  it  be  a  bookseller's  ?  —  and  so  in  the  case 
of  coffee-houses. 

Na  7,  p.  173,  §7.  Offence  prohibited— Being 
Jbund  out  of  on^s  colTege  in  the  evening,  after 
the  Christ  Church  nine-o'dock  bell  has  tolled, 
vis.  in  any  house  or  street  within  the  predncts 

of  the  university PenaUj/^  in  the  case  of  an 

under-^raduate,  arbitrary :  m  case  of  a  graduate, 
40«.,  with  eventual  imprisonment  as  for  a  breach 
of  the  peace.— Jiw/i/lcafion  or  exemption,  show- 
ing  a  reasonable  cause,  to  be  approved  as  such  by 
the  vioe-cbanceUor  and  the  moctors. 

Under  this  code,  the  penaltv  for  bdng  cau^t 
fai.  the  street  bdng  40«.,  whue  the  peiudty  for 
being  caught  in  a  bawdyhouse  is  but  St.  4dL, 
every  prudent  ^[oang  man,  who,  while  he  is  in  the 
street  at  a  forbidden  hour^  spies  a  nrocfeor  who  he 
suspects  spies  Aim,  will,  if  there  happen  to  be  a 
bawdyhouse  within  reach^  run  into  it  —  were  it 
only  for  refuge :  and  this,  judging  of  offences  by 
punishments,  being  of  the  two  so  much  the  less 
serious,  cannot  but,  as  such,  obtain  at  least  a 
comparative  approbation,  on  the  part  of  these 
reverend  disapUnarians.  Unfortunatdy,  what- 
ever was  the  intention,  the  words  are  here  so  ex- 
tiemdy  general,  —  '^  domo  qu&ounque  —  ex)ery 
house  whatsoever,^'* — that,  if  caught,  a  num 
would  be  no  better  off*  in  the  bawdyhouse  (sup- 
nosing  it  to  have  struck  nine)  than  in  the  street 
But,  if  the  house  has  a  back-door  to  it,  as  every 
bawdyhouse  ought  to  have,  he  will  nof  be  caught, 
and  then  everything  will  be  as  it  should  be. 

. . . .  ^^  Omnes  scholares  ci:uuscunque  oondi- 
tkmis  ....  ante  nonam  horam  (qun  pulsadone 
. . . .  &C.  denundari  sdet)  ad  coQegia  et  aulas 
ptoprias  se  redpiant ....  Quodque  d  quia  pos- 
tea  extra  collegium  proprium  vd  aulam,  in  iomo 
gu&eunfue  vd  pUUea,  vd  aHU  intra  prsdnctum 
umversitatis  repertus  fueritCnidcauaam  rationa- 
bilem  ostendent  per  vice^ancdlarium  et  pro- 
curatores  apinobandam^si  non  graduatus  fuerit, 
pro  arbitrio  vice-canceilarii  vd  procuratorum 
puniatnr,  vd  castigetnr  pomA  oorporali,  d  per 
SBtatem  eongruit,  alioqul  quadraginta  solidis 
mulctetnr:  quas  mulctas  a  quibuscunque  depre- 
hcDsis  exigere,  et  ipsarum  semissem  m  fiscum 
univerdtatis  redigere,  tenentur  procuratoras  fide 
suA  datA  universitati.** 

No.  8,  pi  174,  §  a  Offence  prohibited-.!. 
Playing  at  any  game  at  which  people  play  for 
money;  for  example,  dice  and  cards:— or  with 
balls,  in  the  courts  or  gardens  of  the  town's- 
peoplb—Ptf  im/^v,  in  case  of  an  under-gradnate, 
of  a  at  age  for  being  flogged,  flogging  acoocd- 


[512. 

seen,  to  the  purpose  of  the  mdn  podtion,  vis. 
that  of  the  impropriety  of  the  eeremonjf,  much 
the  same. 

At  Cambridge,  oiT  admisdon  into  the  state 
and  condition  of  a  member  of  the  Univerdty, 
an  oath,  to  the  same  effect  as  above,  together 
with  other  effects  in  abundance,  is  exacted^ 
But,  subjoined  to  the  formulary,  and  on  the 
same  paper,  is  printed  ok  explanation,  by 
which,  one  point  excepted,  and  that  an  use- 
less one,  it  is  declared  to  amount  to  nothmg. 
The  engagement  thus  sanctioned  is  —  what  ? 
an  engagement  to  pay  obedience  to  these  same 
statutes,  all  or  any  of  them  ?  No :  but  only,— 
in  case  of  disobedience,  and  prosecation  an4 
conviction  and  judgment  accordingly,  ind 
execution  denounced, — an  engagement  to 
submit  to  it,  and  in  so  doing,  to  be  humble.^ 


ingly:  in  case  of  a  graduate  or  an  under.gra« 
duate  above  that  age,  6s,  Qd.  Justification  or 
exemptUm,  none. 

^'  Statntum  est  quod  scholares,  cigusoonqne 
conditionis,  abstineant  ab  omni  lusCks  genere,  in 
quo  de  pecuniA  concertatnr ;  vduti  a  losu  tdoram, 
lurarwm,  et  chartarum  pictarum,  necnon  a  loan 
globorum,  in  privatis  oppidanorum  areis  hortis* 
que;  nee  higusmodi  publids  ludbus per  statata 
re^  prohilntis,  intersmt;  quodque  nemo  hitra 
univerdtatem  hii^usmodi  lucus  se  exercentes  ex- 
dpiat :  sub  poena  castigationis  corporalis  non  gi»> 
duatis  (quibua  per  ntatem  eongruit,)  aliis  vcro 
et  ffraduatis,  S«.  et  8dL** 

Na  ».  §  2.  Offence  prohibited— Sportsman* 
ship  in  all  its  branches.  Of  the  genus  of  offence, 
the  description  is.— every  kind  of  plajr  or  exer- 
dse  by  which,  to  other  persons,  danger,  iivnry.  or 
hioonvenience,  is  produced;  species  exempUffed, 
amongst  others,  hunting  wild  beasts  (such  aa 
deer,  nares,  ana  rabbiu:)  among  things^  men* 
tioned  as  being  in  this  aceount  to  be  abstained 
ficom,  are — dogs,  ferrets,  nets  and  snares,  gons, 
crossbows,  and  nawks. 

'*  Item^  quod  abstineant  ab  omni  genere  Insfis 
vd  exeratil,  ex  quo  aliis  periculuim  ii^uria,  vd 
incommodumcreatur;  veluti  a  venatione  ferarum 
(ut  damarum,  leporum,  et  cuniculorum)  cum 
canibus  ci^uscunque  generis,  viverris,  retibns, 
aut  plagis ;  necnon  ab  omni  apparatu  et  gestatione 
bombudarum.  et  arcubalistarum ;  sive  etiam  ac- 
dpitrumusu  aaaucupium ;  sub  poenAcsstigatioiiis 
oorpordis,  &c. ....  prster  suspendium  cannm, 
et  rorisfactunun ....  retium,"  &c. 

Unless  in  the  uiterval  of  about  for^-fonr  years 
the  state  of  things  in  this  seat  of  learoing,  mo- 
rslity,  and  piety,  has  undergone,  in  the  above 
respects,  a  total  change,  very  little  less  than  the 
gutcquid  agunt  homines,  not  only  in  Laud*s  time 
was,  but  to  this  day  remains,  invdved  hi  this 
catalogue  of  transgresdons. 

*  Memorandum,  August  3,  1804.  — Found 
the  printed  copy  from  which  what  follows  is 
printed, — fbuna  it,  together  with  severd  other 
copies, — on  the  pavement  of  the  Senate  House 
at  Cambridge,  and  by  leave  of  the  person  who 
showed  the  house,  ana  in  presence  otthree  other 
persons,  took  it  away  with  me.    J.  B. 

**  Juranuntum  d  singulis  Scholarihus  in  Ma* 
trieulatione  suA  preestandum, 

^^  Cancellario  Procancdlarioque  Academla 
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*<  Exeerpim  i  SuOuiU  Aead,  CamtabrigiemUt 
fe.  Cambridge.    J.  ArchdeMon,  1783." 

On  this  ocoMion  sarely,  if  on  any,  ii  one 
of  Moses's  coimnandinents  broken,  and  the 
Lord's  name  taken  in  vain,  ^- if,  by  taking 
in  vain,  be  meant,  taken  to  Bome  bad  jmrpoMew, 
and  to  no  good  ones :  yet  so  taken  in  vain,  as 
that,  upon  the  so  talong  it,  no  such  thing 
ever  takes  place  as  perjury. 

Comparing  together  the  state  of  opinions 
and  religious  feelings  in  these  two  seats  and 
sources  of  Church-«f-England  piety,  a  few 
results, — in  an  historical  point  of  view  at 
least  not  altogether  devoid  of  interest, — 
present  themselves :  — 

1.  That,  at  Cambridge  as  well  as  at  Ox* 
ford,  there  was  a  time  at  which  perjurg  was 
not  regarded  as  a  matter  of  complete  indif- 
ference. 

2.  That,  at  Cambridge  as  well  aa  at  Oxford, 
some  person  or  persons  was  or  were  found, 
in  whom  symptoms  of  a  desire  to  be  exempted 
from  it  had  manifested  themselves. 

3.  That,  by  the  ruling  powers,  at  Cam- 
bridge as  well  as  at  Oxford,  in  compliance 
with  such  desire,  measures  were  taken  for 
the  relief  of  those  consciences,  in  which,  on 
the  score  in  question,  symptoms  of  uneasi- 
ness had  thus  broken  out. 

4.  That,  in  this  view,  neither  at  Cambridge 
any  more  than  at  Oxford,  did  it  please  these 
reverend  potentates  to  pursue  the  simple  and 
only  proper  course,  viz.  as  above,  to  divest 
of  this  extraordinary  sanction  the  compara- 
tively trifling  regulations  in  question,  leaving 
them  to  the  support  alForded  by  those  ordi- 
nary sanctions,  to  which  the  general  law  of 
the  land,  and  with  it  not  only  the  weU-Jteing 
but  the  very  being  of  society,  is  confided. 

5.  That,  at  Cambridge  as  well  as  Oxford, 
the  influence  of  the  principle,  — above  spoken 
of  as  being  common  to  the  ruling  powers, 


Cantabrigiensis,  ^uatenus  jus  fasque  est,  et  pro 
ordine  in  quo  fuenra,  quam  diu  in  nac  repubucA 
degam,  comitdr  obtemperabo ;  leges,  statuta, 
mores  ajjprobatos,  et  pnvilegia  Cantabrigiensis 
academuB  (quantum  in  me  est)  observaboi  ]rfe- 
tatis  et  bonarum  litersnun  prcjp«ssum,  et  nuius 
acadenua  statum,  honorem*  di^tatein,  tuebor 
quoad  vivam,  meoque  sulthtgio  atque  oonsilio 
logatus  et  non  rogatus  defendam :  ita  me  Peas 
aqjuvet,  et  Sancta  Dei  Evangelia. 
*'  MJitL  1647. 

**  Placet  vobis,  ut  in  m^orsm  in  posternm 
eautdam  jurantium  et  levamen,  h«c  verba  sint 
annexa  juiamentis  academia  matriculationis, 
admissioois,  creationis :  -^ 

*^  ^  Senatus  Cantabriffienus  decrevit  et  deda- 
ravit,  eos  omnesqui  monitionibus,  correciionibus, 
mulctis,  et  poenia,  statutontm,  legum,  decretorum, 
ordinationum.  iiyunctionum,  et  laudabilium  eoo- 
anetodlnnm  liiuus  academic  transgressoiibus 
quovismodo  ineumbentibus,  hutniliternetubmi' 
serintj  nee  esse,  nee  habendos  esse,  peguxiJ  reos.' 

>**  £t  ut  hsc  vestra  oonccssio  pro  statute  ha- 
beatur,  et  infta  decern  dies  in  libiis  piocuiatorum 
inacribatur.** 


under  every  modification  of  the  Chrietian  re- 
ligion (not  to  speak  of  others,)  when  by  law 
eetabliiked,  viz.  the  assumption  of  in£tdli- 
bility, — openly  announced,  or  necessarily, 
howsoever  covertly  implied, — is  on  this  oc- 
casion discernible.  To  the  standard  of  opinion 
and  conduct,  matter  may,  in  case  of  urgent 
necessity,  be  added,  but  from  it  none  is  ever 
to  he  taken  awag, 

6.  That,  for  the  purpose  in  question,  at 
Cambridge,  the  course  taken  was  such,  that 
thereafter  whatsoever  other  objections  it  may 
remain  open  to,  as  above,  still  in  that  seat 
and  source  of  piety,  on  the  score  of  a  violation 
of  the  sort  of  oath  of  obedience  in  question, 
no  person,  living  in  a  state  of  perjuiy,  baa 
perhaps  ever  been,  or  was  likely  to  be,  found : 
— while,  in  Oxford,  what  seems  highly  pro- 
bable, not  to  say  certain,  is — that,  bating 
rare  and  casual  exceptions,  —  as  in  the  case 
of  confinement  by  sickness,  —  from  that  time 
to  the  present,  no  member  of  the  university, 
by  whom  the  oath,  which  is  administered  to 
all  above  the  age  of  childhood,  has  ever  been 
taken,  has  ever  dwelt  in  that  seat  and  source 
of  piety  for  two  days  together,  without  living 
in  tbe  habitual  commission  of  that  sin. 

7.  That  the  form  of  government  under 
which,  at  Oxford,  perjury  was  thus  rendered 
universal  and  perpetual,  —  to  this  time,  and 
by  the  blessing  of  God  to  all  future  time,  1— 
was  monarchical:  viz,  during  the  vigorous 
part  of  the  joint  reign  of  Charles  I.  and  Arch- 
bishop Laud :  — the  form  of  government,  un. 
der  which,  at  Cambridge,  it  was  abolished  as 
above,  was  republican :  viz,  that  of  the  Long 
Parliament. 

8.  That  the  religion  under  which  perjury 
was  thus  establiehed,  was  the  religion,  which, 
in  England,  having  along  with  the  monarchy 
been  restored,  remains  still  established,  vis. 
Episcopalian  Church-of*Englandism :  —  the 
religion  under  which,  at  Cambridge,  peijuiy 
was  abrogated,  as  above,  WBspresl^terianism: 
viz.  under  the  same  Long  Parliament. 

Without  incurring  the  reproach  of  mbre- 
presentation,  the  distinction  thus  brought  to 
view  could  not  have  been  passed  over  with- 
out notice. 

Not  that,  to  the  present,  or  to  any  other 
practical  purpose,  the  importance  of  it  pre* 
sents  itself  as  very  considerable.  In  both 
seats  of  piety,  so  perfectly  and  universally 
does  it  appear  to  be  understood,  that,  applied 
to  the  purpose  in  question  at  least,  an  oath 
is  a  mere  matter  of  form,  i.  e,  that  it  amounts 
to  nothing,  and  is  of  no  use, — and  that, 
where  it  is  not  punishable,  perjwrg  is  a  sort 
of  a  thing  that  no  man  need  put  himself  to 
the  trouble  of  being  ashamed  of;  that  no 
instance,  it  is  believed,  was  ever  known,  in 
which,  in  the  circumstance  of  being  exempted 
from  this  perjury,  a  member  of  the  Univer- 
sity of  Cambridge  has  been  heard  or  seen,  m 
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pubUe  or  in  print  at  least,  to  ipeak  of  lumself 
as  possessing  any  advantage. 

True  it  is  —  that,  in  both  seats  of  well- 
paid  piety,  a  man  hears  indeed,  now  and  then, 
as  of  other  good  things,  so  of  a  good  thing 
called  by  the  name  of  Christian  liberty :  but, 
under  this  appellation,  whatever  else  be  the 
meaning  of  it,  no  sudi  liberty  as  the  libertif 
of  not  perjuring  one* a  self  appears,  in  either 
of  them  (with  the  exceptions  above  brought 
to  view  in  the  case  of  Oxford,)  to  have  been 
considered  as  comprised. 

Of  a  yoke,  which  sits  so  light  upon  the 
shoulders  by  which  it  is  borne,  it  is  not  na- 
tural, that,  by  the  mere  force  of  sympathy, 
the  pressure  should  be  rendered  very  grievous 
to  others,  to  which  it  does  not  extend  itself. 
On  any  such  ground,  between  the  children 
of  the  one  sister  and  those  of  the  other,  have 
any  symptoms  either  of  sympathy,  or  of  heart- 
burning, ever  presented  themselves?  No, 
never.  If,  on  the  shoulder  of  the  Oxonian, 
a  piece  of  a  feather  having  been  deposited  by 
the  wind,  it  happened  to  the  man  of  Cam- 
bridge to  observe  it  there,  what  he  might  or 
might  not  do,  is  —  the  picking  it  off,  —  what 
it  is  certain  he  would  not  seriously  do,  is  the 
tiding  the  relief  so  administered  tot  the  sub- 
ject-matter of  boast,  or  the  burthen  for  the 
subject-matter  either  of  reproach  or  commis- 
eration. Instead  of  the  feather  on  the  ghoul- 
der,  suppose  the  consciousness  of  perjury  in 
the  boeom,  the  result  will  be  the  same. 

Piety  is  one  thing:  sincerity  is  another, 
in  both  seats,  of  everything  that  is  right  and 
proper,  in  all  proper  places,  on  all  proper  oc- 
casions, piety  continues  to  be  professed :  of 
sincerity,  —  at  least  in  so  far  as  concerns  an 
aversion  to  perjury,  or  to  falsehood  in  a  de- 
claration of  opinion  concerning  religion, — in 
a  case  where  anything  is  to  be  got  by  it,  no 
such  aversion  seems  ever  to  have  been  ma- 
niiested,  except  by  here  and  there  a  scabby 
sheep  or  two,  who  for  that  cause  have,  upon 
occasion,  been  cast  out  of  the  flock,  being  not 
without  reason  regarded  as  not  well  assorted 
to  the  company  into  which  they  had  been  in- 
troduced. 

In  the  House  of  Lords,  the  bench  of  bi- 
shops, — in  some  proportion  at  least  —  but 
which,  unless  it  be  to  a  fiither  who  has  a  son 
to  prepare  for  the  reception  of  the  -Holy 
Ghost,  seems  not  to  call  for  any  very  anxious 
inquiry, — is  divided  between  the  right  reve« 
rend  persons  whose  piety  has  had  the  milk  of 
the  one  ahna  mater,  and  those  in  whose  breasts 
the  same  useful  quality  has  had  the  milk  of 
the  other  kind  mother,  for  its  source.  On 
any  of  those  occasions  on  which  the  influence 
exercised  by  a  speech  is  understood  to  depend 
in  so  great  a  degree  upon  the  personal  repu- 
tation of  the  speaker,  was  any  Ounbridge- 
bred  ever  heard  to  daim,  at  the  expense  of 
(any  Oxford-^bred  prelate,  any  superiority  in 


the  scale  of  trust- worthiness?  A  stare,  as 
if  Lord  Stanhope  had  just  spoken,  is  the 
only  reply  which  a  question  to  any  such  eflfect 
could  reasonably  expect  to  receive. 

The  conclusion  b— -that,  in  both  of  the 
two  original  ionrcee  of  that  piety,  the  pro- 
fession of  which  tt  so  well  paid  for  with  pub- 
lic money,  as  well  as  in  that  devated  reeenfoir 
which  has  its  place  in  the  House  of  Lords,  an 
oath  is  universally  considered  as  mere  form: 
and  that  the  breadi  of  it,  when  not  under- 
stood to  expose  a  man  to  visible  punishment, 
— the  breach  of  it,  termed  in  one  word  per- 
jury, is  regarded  as  a  matter  of  IndiflTerence ; 
— a  sort  of  act  of  which  no  man  need  be 
ashamed. 

The  result  here  spoken  of  in  the  character 
of  a  mischief,  being  the  corruption  infused 
into  the  system  of  public  morals,  and  it  being 
among  the  positions  here  maintained,  that  an 
oath  is  a  ceremony  devoid  of  use,  the  con- 
tempt thus  shown  to  be  entertained  for  it 
cannot  ([it  may  perhaps  be  said)  consistently 
with  tins  position,  be  placed  upon  the  list  of 
mischiefii.  True:  in  so  fer  as  the  contempt  is 
confined  to  the  ceremony, — to  the  ceremony 
considered  by  itsel£  But  in  that  ceremony 
is  included  an  assertion,  and  by  the  fidsity  of 
that  assertion  sincerity  is  violated :  in  the  per- 
jury, a  sort  of  insincerity  is  included :  and, 
for  and  by  every  grain  of  insincerity  which 
enters  into  the  composition  of  it,  every  human 
character  is  by  so  mudi  the  worse. 

As  matters  stand  at  present,  while,  in  the 
character  of  a  security  for  sincerity,  or  for 
good  conduct  in  any  other  shape,  the  nothing- 
ness of  the  ceremony  is  as  yet  unacknow- 
ledged, —  while,  on  the  contrai7,  you  will  see 
it  so  frequently  spoken  of  as  the  very  bans 
on  which  society  rests,  and  without  which 
the  whole  fabric  would  iaM  to  pieces, — so  it 
is  that,  by  what  is  regarded  as  a  profonation 
of  the  ceremony,  and  a  violation  of  the  obli- 
gation supposed  to  be  contracted  by  it, — con- 
tracted by  its  own  single  virtue,  — indication 
is  given  of  a  looseness  of  principle,  as  the 
phrase  is,  or,  in  a  Umguage  somewhat  more 
determinate,  of  a  comparative  insensibility 
to  the  trangression-preventing  influenoe  of  the 
three  tutelary  sanctions,  as  hath  been  else- 
where indicated  and  explained.* 

All  this  while,  to  bear  a  man  out  in  the 
breach  thus  made  in  what  is  universally,  and 
without  any  contradiction,  sp<^en  of  in  the 
character  of  a  most  sacred  duty,  to  protect 
him  against  reproach — nothing  whatever  is 
there  but  custom.  Custom?  and  of  what 
sort  ?  a  custom  of  acting — not  in  conformity, 
but  in  opposition,  to  the  dictates  of  honest 
judgment:  a  custom  analogous  to  a  custom 
of  smuggling,  or  a  custom  of  felse  coining: 
a  custom  of  doing  that  whidi  he,  whose 

*  Introduction  to  Rationale  of  £vidaDee«  Cb^ 
VIL§7. 
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custom  it  is,  believes  to  be  wrong,  and  feels 
bimself  unable  to  find  anything  to  say  in  jus- 
tification of. 

It  imports — (this  habit  of  perjury) — it  is 
produced  by,  and  itself  goes  on  producing  and 
fortifying,  the  autam  of  regarding  the  dis- 
tinctions between  right  and  wrong  as  depend- 
ing upon  cuUom  and  nothing  else.  If  the 
difierence  between  luq>pineia  and  unhappinen 
depended  upon  custom,  so  would  that  be- 
tween right  and  wrong.  Unfortunately,  this 
is  not  the  case.  By  the  custom  which  men 
of  one  colour  have  so  long  been  in,  of  seizing 
men  of  another  colour  when  they  could  get 
at  them,  and  keeping  them  in  a  state  of 
slavery,  what  is  easy  enough  to  see  is,  how 
the  si^erings  of  the  men  thus  dealt  with  are 
created:  what  is  not  easy  to  see  is,  how  they 
are  lessened.  By  the  custom  which  men 
with  one  set  of  religious  phrases  in  their 
mouths  have  so  long  been  in,  of  keeping  in  a 
state  of  humiliation  and  hopeless  degradation 
men  wiUk  another  set  of  religious  phrases  in 
their  mouths,  what  is  easy  to  see  is,  how,  in 
the  minds  of  men  thus  dealt  with,  irritation 
is  created:  what  is  not  easy  to  see  is,  how  it 
is  assuaged. 

Not  that,  either  under  monarchy  or  under 
episcopacy,  perjury  has  ever  eo  nomine  been 
put  upon  the  list  of  essentials,  and  the  obli- 
gation of  committing  it  considered  as  con- 
stituting the  matter  of  a  40th  article.  At 
the  utmost,  the  breaking  of  oaths  can  but  be 
considered  as  of  the  number  of  those  exer- 
cises which  are  left  unprohibited,  in  such  sort 
as  to  be,  **  when  the  magietrate  requireth" 
lawful,  just  as,  by  article  the  39th,  the  taking 
of  them  is. 

To  an  eye  which  should  confine  its  view  to 
the  state  of  things  as  in  this  respect  it  exists 
at  Oxford,  it  might  be  apt  to  appear,  that,  in 
the  eyes  of  those  fiithers  of  the  church,  whose 
seat  is  in  the  High  Place,  the  propagation  of 
peijury  has  been  and  continues  to  be  an  ob- 
ject of  importance.  Turn,  however,  to  Cam- 
bridge, and  you  will  see  immediately,  either 
that  with  the  right  reverend  persons  in  ques- 
tion this  has  not  been  at  all  an  object,  or  that, 
if  it  has,  the  benefit  that  would  result  from 
it  has  been  considered  as  outweighed  by  some 
inconvenience  that  would  result  from  the 
putting  of  the  business  at  Oxford  upon  the 
footing  on  which  it  stands  at  CambridJB^e:  for 
example,  a  shiJce  given  to  so  pious  and  use- 
ful a  doctrine  as  the  doctrine  of  virtual  ni/al- 
UbiUtg,  as  above.' 


*  Add  to  this,  in  the  instance  of  those  whose 
piety  has  for  its  source  the  rincere  milk  sucked 
mm  ^e  breast  of  alma  mater  Oxonui,  the  in- 
deeoram  which  would  attach  upon  any  such 
humiliation  as  that  of  receiving  a  sort  of  correc- 
tion at  the  hands  of  her  younger  titisn 

Figure  of  rhetoric  all  this,  it  is  true :  but,  where 
church  is  concerned,  argument  is  never  carried 
on  with  any  other  instruments.    In  every  ques« 


Things  being  as  they  are,  that,  with  the 
right  reverend  persons  in  question,  the  pro^ 
pagation  of  the  practice  in  question  either 
has  never  been  at  all  an  object;  or  at  least  has 
never  been  an  object  of  preponderant  impor- 
tance, is  demonstrated  by  experience.  For, 
if  it  had  been,  matters  would,  before  now, 
have  in  such  sort  ordered  themselves,  that 
the  Oxford  instrument  intituled  Explanatio 
Jurtmenti  would  at  Cambridge  have  been 
substituted  to  the  decree  without  a  title,  by 
which  the  Oxford  perjuries  have  been  pre- 
vented from  establishing  themselves  at  Cam- 
bridge :  —  and  thus  that  uniformity,  which  on 
other  occasions  has  been  so  dear  to  the  church 
(«'.  e.  to  governing  men,)  and  for  which  tha 
church  has  (t.  e,  men  governed  by  them  have) 
been  made  to  pay  so  dearly,  would  there  also, 
and  on  this  occasion,  have  been  established. 

At  present,  in  this  as  in  so  many  other 
uistances,  the  object  of  importance  is — that 
oaths  should  be  taken :  for  the  accomplish- 
ment of  it,  effectual  provision  continues  ae- 
oordingly  to  be  made.  The  question  of  no 
importance  continues  to  be  —  whether,  after 
having  been  taken,  they  have  been  kept  or 
broken :  and  for  this  they  have  acoonfingly 
been  left  to  take  their  chance. 

After  all,  this  practice  of  taking  oaths, 
whatsoever  may  happen  to  them  when  taken, 
to  what  is  it  that  in  these  latter  days  it  is  in- 
debted for  its  continuance?  Answer — Not 
so  much  to  its  absolute  and  intrinsic,  as  to  its 
relative  importance ;  relation  being  had  to  the 
grand  olqect  of  objects — Jargontci^  the  peace 
of  the  church :  in  plain  language,  the  pre- 
serving from  disturbance  the  ease  of  so  many 
high-seated  persons,  spiritual  and  temporal, 
sacred  and  profime :  a  blessing  which  cannot 
but  be  subjected  to  more  or  less  disturbance, 
as  often  as  the  eye  of  scrutiny  is  directed  to 
a  subject  so  little  able  to  abide  it.t 

tion  concerning  the  doctrine  or  discipline  of  an 
Established  Church,  there  are  certain  postulatet 
which  must  be  assumed  and  admitted  in  the  cha- 
racter ci  first  principles:  principles  such^  that 
he  who  should  presume  to  include  them  m  the 
subject-matter  of  inquiry,  would  be  a  man  not  to 
be  arguei  with :—  that  a  certain  numberof  men, 
mostly  old  or  middle-aged,  or  an  uncertain  por- 
tion of  that  number,  compose  together  at  plea- 
sure,  at  one  time,  one  pre-eminently  beautiftd, 
howsoever  ancient,  as  well  as  piouaand  in  every 
respect  excellent  and  admirable,  woman ;  who 
has  a  family  of  her  own,  composed  of  fathers  and 
sisters  and  daughters,  and  whatsoever  else  is  ne- 
cessaxT  :^  at  another  time,  a  most  spacious,  lofty, 
magnificent,  ancient,  and  venerable  building:^ 
at  another,  a  collection  of  admirable  rules  and 
ordinances :  _  at  another  time,  all  human  beings 
whatsoever,  who  either  believe,  or  are  supposed 
to  believe  to  be  true,  what  this  beautiful  woman, 
t.  e.  these  old  and  middle-aged  men,  say  is  true^ 
or  who  are  forced  to  pay  them  for  saying  so. 

+  Inoperative  to  beneficial  purposes,  operative 
to  mischievous  ones,— inoperauve  to  the  pup- 
pose  of  securing  testimonial  verity  for  the  use  of 
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So  agiio,  on  the  other  hend,  in  the  case  of 
the  DiiBehievoiu  applications  made  of  it — for 
example,  on  the  occasion  of  the  recent  asso- 
ciations among  the  nudefiictors  called  Lud- 
dUea,  What  can  not  be  proved  is,  that  in  any 
one  of  the  instances,  in  which,  to  the  mis- 
chieTous  purpose  in  question,  an  oath  has  been 
administered  by  them  to  one  another,  it  has 
actually,  by  its  separate  influence,  been  pro- 
ductive of  any  binding,  of  any  mischievous 
fidelity-securing,  effect:  for,  independently 
of  any  sudi  supersritious  tie,  other  forces  act- 
ing in  that  same  direction  are  but  too  plainly 
perceptible ;  viz.  in  case  of  fidelity,  the  pros- 
pect of  success  in  respect  of  the  accomplish- 
ment of  the  mischievous  object,  whatever  it 
be,  which,  by  the  supposition,  is  a  common 
one ;  in  the  case  of  defection,  the  fear  of  ven- 
geance at  the  hands  of  the  associates  who 
would  thus  be  deserted  and  betrayed. 

But,  at  the  same  time,  what  i$  proved,  is 
— that,  in  the  opinion  of  the  persons  by 
whom  the  oath  is  administered,  it  doet  pro- 
mise to  operate  with  the  desired  effect,  upon 
the  persons  to  whom  it  is  administered :  and, 
in  their  situation,  being,  by  the  tie  of  com- 
mon interest,  and  with  the  advantage  of  op- 
portunity, engaged,  each  of  them,  to  form  the 
truest  judgment  concerning  the  texture  of 
each  odbers'  minds,  and  this  for  the  express 
purpose  of  determining  what  sort  of  force  is 
likdy  to  operate  upon  them  with  the  greatest 
effect,  thus  it  is,  that,  for  regarding  the  in- 
strument in  question  as  likely  to  operate  to 
the  mischievous  purpose  here  in  question,  the 
public  has  the  best  evidence  that  the  nature 
of  the  case  admits  of. 

On  the  subject  of  utuverdty  oaths,  another 


justice,  operative  to  the  purpose  of  securing  fide- 
lity to  mischievous  engagements, — ^positions  thus 
contrary,  how  (it  may  be  asked)  can  they  be  re- 
eoncilaUe? 

The  answer  is — that  when,  with  a  view  to  piac- 
ticcj  spoken  of  in  the  chaiacter  of  a  securi^  for 
testmionial  verity,  and  pronounced  inoperative, 
that  which,  to  the  making  good  the  position,  is 
not,  in  that  view,  necesiary,  is— that  the  cere- 
mony should  not.  in  any  individual  instance  have 
operated  in  the  direction  and  with  more  or  less  of 
the  eflftet  in  that  case  intended :  what  is  sufficient 
is— .that  whatsoever  beneficial  effect  it  may,  in 
this  chaiacter,  have  been  productive  of,  over  and 
above  what  might  without  any  inconvenience 
have  been  produced  without  its  assbtanoe,  would 
not  have  been  considerable  enough  to  compen- 
sate for  the  evil,  produced  in  various  shapes,  by 
the  various  mischievous  applications  made  of  it, 
as  above. 

In  particular  Instances  individually  taken, 
whether  it  has  or  has  not  had  any  and  what  sepa. 
rate  operation,  is  a  matter  of  fact  wholly  out  of 
iSb9  reach  of  ascertainment  Why  ?  Because 
this  never  is  applied,  but  in  coi\junction  with 
these  other  forces,  vix.  that  of  near  impending 
punishment,  and  that  of  present  shame.  The 
consequence  is — that,  in  these  same  instsoces,  as 
k  cannot  be  proved  to  have  hMdany  operation,  so 
neither  can  it  be  proved  to  have  had  none. 


observation,  that  may  perhaps  present  itself 
in  the  Gharact«r  of  an  oljection,  to  the  con- 
clusion inferring  the  inefficiency  of  the  cere- 
mony as  a  security  for  testimonial  verity,  from 
its  inefficiency  in  the  diaracter  of  a  seenrtty 
of  habitual  obedience  to  the  regulations  thus 
sanctioned,  may  be  thus  exprened:  Condo* 
sive  as  is  the  proof  given  of  the  inefficiency 
of  this  ceremony  to  that  purpose,  in  that  seat 
of  distinguished  piety,  among  that  class  of 
pious  men,  what  does  not  follow  is  —  that, 
on  the  occasion  of  judicial  testimony,  even 
supposing  the  profime  checks  to  mendadty 
altc^ether  removed,  this  religious  ceremony 
would,  even  in  the  instance  cf  the  same  per- 
sons, be  completely  inoperative.  Why?  Be- 
cause the  oath  (tgaintt  cUaobedienee  is  admi- 
nistered once  for  all ;  mz,  on  entrance,  and 
not  afterwards :  whereupon,  human  weakneea 
considered,  nothing  is  more  natural,  than  that 
of  the  impression  made  by  the  ceremony,  tbe 
force,  howsoever  great  at  the  moment,  should 
in  general  act  more  and  more  fiuntlyat  every 
successive  pouit  of  time,  till  sooner  or  later 
its  action  came  to  be  equal  to  0. 

But,  in  the  case  of  the  Judieial  oath,  the 
time,  at  which  the  act  which  it  is  employed 
to  influence  comes  to  be  performed,  follows 
instantaneously  upon  the  ceremony :  instan- 
taneotfsly,  and  before  the  impression  made  by 
it,  whatever  it  may  be,  has  had  time  to  lose 
any  of  its  force. 

That  the  observation  has  a  degree  of  tntth 
in  it,  can  scarcely  be  denied. 

But,  on  the  other  hand,  as  in  the  case  of 
the  statutes  in  question,  occasions  for  the 
fulfilment,  and  thereby  for  the  breach  of  it, 
are  occurring  every  day,  —  under  these  cir- 
cumstances, suppose  the  engagement  to  be 
renewed  every  day,  the  ceremony  to  be  re- 
peated every  day,  —  exists  there  in  this  case 
any  sufficient  reason  for  supposing  that,  from 
such  an  arrangement,  the  degree  of  obser- 
vance would,  in  the  whole  body  taken  toge- 
ther, receive  any  considerable  increase  ?-«- 
Not  it  indeed.  A  discovery  would  soon  be 
made,  — and  as  soon,  very  generally,  not  to 
say  universally,  received,  —  that  the  cere- 
mony was  a  matter  of  form  —  a  mere  matter 
of  form.  And,  be  it  oath,  be  it  subweriptum^ 
be  it  what  it  will,  —  no  sooner  is  it  under^ 
stood  that  the  operation  is  a  matter  cifonm, 
than  its  efficiency,  if  it  ever  had  any,  is  at  an 
end.  He  who,  speaking  of  an  engagement  of 
any  kind,  terms  it  a  matter  offonm,  says  in 
other  words —  *<  I  do  not  hold  myself  bosnd 
by  it." 

In  the  case  of  an  instrument  derived  firom 
a  supernatural  and  extraordinary  source,  -^ 
such  as  is  the  fear  of  expected  future — but 
never  in  this  life  experienced  or  observed  -— 
punishment,  —  the  impression  made  by  it 
seems  likely  to  depend  for  its  fierce  in  no  in- 
considerable degree  on  the  wi^tfiienqf  of  the 
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appUcation  made  of  it :  in  the  case  of  an  in- 
strument, derived  from  a  natural  and  ordinary 
source,  —  such  as  is  the  fear  of  visible  and 
frequently  observed,  if  not  also  experienced, 
punishment, — the  force  of  the  impression 
does  not  seem,  in  an  equal,  if  in  any,  degree, 
liable  to  abate. 

Section  13. 

Practice  of  receiving  Judicial  Oaths,  itt  lU' 
pugnaney  to  the  Precepte  ofJeevs. 

How  palpably  repugnant  to  the  precepts  of 
Jesus  many  of  the  observances  are,  to  which 
men  are  compelled,  under  the  notion  of  their 
being  enjoined  by  the  religion  of  Jesus,  is 
what  coiUd  not  easily  be  conceived  by  any, 
who,  on  such  occasions,  are  not  in  the  habit 
of  using  their  eyes,  nor  will  be  believed  by 
many  of  those  who  are. 

**  Again,"  (says  the  account  in  Bfatthew, 
V.  33,  the  only  one  of  his  four  biographers  by 
whom  any  account  is  given  of  this  precept,; 
**  Again,  ye  have  heard  that  it  hath  been  said 
of  old  time.  Thou  shalt  not  forswear  thyself, 
but  shalt  perform  unto  the  Lord  thine  oaths : 
(33)  But  I  say  unto  you.  Swear  not  at  all: 
neither  by  heaven,  for  . .  .&c.  (35)  Nor  by  the 
earth,  for  .  .  .  &c.  neither  by  Jerusalem :  for 
.  .  .  &c.  (36)  Neither  ...  by  thy  head,  be- 
cause .  .  .  &c.  (37)  But  let  your  communi- 
cation be  Yea,  yea;  Nay,  nay:  for  whatsoever 
is  more  than  these  cometh  of  evil." 

As  to  what  is  to  be  understood  to  have 
been  here  meant  by  *'  old  time,**  the  only  pas- 
sages of  the  Mosaic  law,  as  reported  in  the 
Old  Testament,  that  have  any  bearing  upon 
the  subject  (at  least  as  fiu-as  the  marginal 
references  can  be  depended  upon)  are  those 
which  are  in  Exodus  (xx.  7,)  Leviticus  (xix. 
12,)  Deuteronomy  (v.  11.) 

In  ExoduH  (XX.  7>)  the  words  are  these, 
"  Thou  shalt  not  ialke  the  name  of  the  Lord 
in  vain :  for  the  Lord  will  not  hold  him  guilt- 
less that  taketh  his  name  in  vain.'*  These 
are  the  words,  in  the  authentic  translation  of 
that  portion  of  the  Jewish  statute  law,  which, 
in  the  Church-of-England  liturgy  and  other 
offices,  is  distinguished  by  the  name  of  the 
ten  commandments,  of  which  it  stands  third. 

Next  comes  Leviticua  (xix.)  in  which  the 
words  are  these : — (11)  **  Ye  shall  not  steal, 
neither  dealfaUely,  neither  Ue  one  to  another. 
(12)  And  ye  shall  not  sioear  by  my  name 
falsely,  neither  shalt  thou  profane  the  name 
of  thy  Ood :  I  am  the  Lord." 

Lastly  comes  Deuteronomy,  (v.  11,)  in 
which  the  words  are  exactly  the  same  as  in 
Exodus. 

Will  it  be  said,  that  by  the  words  <•  but 
shalt  perform  unto  the  Lord  thine  oaths,"  it 
appears  that  the  sort  of  oath  meant  by  Jesus 
to  be  forbidden  was  the  promissory  oath 
alone,  and  not  the  assertory  oath? 


But — 1.  In  the  promissory  oath  the  asser- 
tory oath,  it  has  been  seen,  is  included. 

2.  And,  in  the  above  passage  in  Leviticus, 
the  assertory,  in  which  is  induded  the  testis 
monial  oath,  is  specially  mentioned.  «<  Te 
shall  not  lie  one  to  another  —  Ye  shall  not 
swear  by  my  name  falsely,  neither  shalt  thou 
profane  the  name  of  the  Lord — Ye  shall  not 
swear  by  my  name  falsely** —  says  the  law  of 
Moses.  What  sap  the  law  of  Jesus?  Ye  shall 
not  Bweu  falsely  f  No:  but  Swear  not  at 
all.  «<  Ye  shaU  not  Siwenr  at  alL*'  In  this 
prohibition  the  words  are  general,  all-compre- 
hensive. If,  in  respect  of  judicial  occasions 
or  any  other  occasions,  it  had  been  his  inten- 
tion that  any  exception  should  be  made,  would 
not  such  intention  have  been  expressed  f-^ 
would  not  this  have  been  the  occasion  for 
expressing  it  ?  If,  of  words  thus  plain  and 
positive,  the  only  obvious  import  is  not  to  ba 
trusted  to,  would  it  not  be  better  that,  in- 
stead of  being  in  such  multitudes  distributed, 
all  Testaments,  old  and  new,  should  be  burnt, 
and  the  Church-of-England  Common  Prayer- 
book,  with  its  articles  of  fiuth,  and  other  ap- 
pendages, distributed  instead  of  them  ?* 


*  True  it  is,  that,  in  the  same  chapter  (v. 
17i)  <'  Think  not,"  says  Jesus,  ''  that  I  am 
come  to  destroy  the  law  or  the  prophets:  I  am 
not  come  to  destroy,  but  to  fulfil . . .  Ac"  But 
from  this  passage,  can  the  oadi-and-peijnry- 
compellin^  powers  think  to  extract  a  warrant  nr 
the  exaction  or  reception  of  the  assertory  ,^xh% 
judicial  oath  ?  Can  any  sudi  notion  be  jnain- 
tainable,  as  that—the  assertory,  the  testimonial, 
the  judicial  oath,  having  been  allowed  by  the 
Mosaic  law — ^the  prohibition  of  it  by  Jesus  would 
pro  tanto  be  a  destruction  of  that  law,  and  ihete- 
fore,  consistently  with  the  expUmatlon  thus  given 
by  liim,  cannot  be  supposed  to  have  been  in- 
tended? 

In  the  first  place,— although  true  It  is  that» 
If  the  ordinance  in  question  were  of  the  positive 
cast,  commanding  tbe  thing  in  question  to  be 
done,  a  posterior  law,  prohibiiioff  that  same  thing 
from  beinff  done,  would  pro  tanto  be  destructive 
of  such  prior  law,— yet  whereas,  fai  the  present 
case,  that  which  by  the  posterior  law  in  question 
is  prohibited^  was  by  the  ^or  law  not  com* 
tnanded  but  only  left  unprohibited,— whtXia  not 
true  is— .that,  without  special  words  in  the  prior 
law  to  guard  against  sucn  prohibition,  any  such 
destruction  would,  in  common  undeMandmg,  be 
understood  to  be  effected. 

In  the  next  place,  if,  by  the  prohibition  of  the 
assertory  oath  or  vow.  the  Mosaic  law  would 
have  been  destroyed,  tnen  so  was  it  by  the  pro- 
hibition of  the  promiuory  oath  or  vow:  —  for, 
that  this  was  in  contemplation,  and  by  Jesus 
meant,  if  anything  was  meant,  to  be  included 
in  the  prohibition,  is  put  out  of  doubt  by  the 
word  ** performance**'-'^^  but  shalt  perform  unto 
the  Lord  thine  oaths."  By  these  are  plainly 
meant  oaths  capable  of  being  perfbrmed,  i.  e. 
vows:  promises  —  intelligible  and  serious  pro- 
mises —  capable  of  being  performed;  not  that 
species  of  nonsense,  which,  under  the  name  of 
profane  swearing,  stands  prohibited  under  li. 
and  bs.  penalties  by  Englisb  statute  law. 
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3.  And  accordingly  conies  the  concluding 
passage  of  the  words  of  Jesus,  in  which  the 
word,  employed  in  contradistinction  to  swear- 
ing, is  "communication.**  Under  this  word 
communication,  is  not  anertion  —  statement 
— narrative,  —  whichsover  be  the  name  given 
to  that  application  of  the  £Eu:ulty  of  discourse 
which  is  most  in  use ;  —  is  it  not  still  more 
obviously  and  necessarily  included,  than  any 
such  comparatively  rare  application  as  is  made 
by  what  is  called /yromise,  engagement  —  deli- 
berate and  solemn  engagement? 

The  words  of  James— will  theg  be  acknow- 
ledged as  the  words  of  Jesus,  or  as  conform- 
able to  and  explanatory  of  the  meaning  of  the 
words  of  Jesus?  **  But  above  all  thii^,  my 
brethren,"  says  that  apostle  (v.  12,)  "  swear 
not:  neither  by  heaven,  neither  by  the  earth, 
neither  by  any  other  oath:  but  let  your  yea 
be  yea,  and  your  nay,  nay,  lest  ye  fall  into 
eondemnation  " 

On  either  of  these  occasions  respectively, 
did  Jesus — did  James  —  explain,  and  say  — 
**  on  %  judicial  occasion,  or  for  %  judicial  pur- 
pose, swear  as  much  as  you  will,  for  in  such 
case  swearing  is  not  swearing?'*  On  the  day 
when  this  letter  was  written  by  James,  had 
such  been  the  meaning  of  his  master,  was  it 
not  high  time  for  the  disciple  to  have  made 
known  as  much? 

On  this  ground  stands  the  system,  by  which, 
on  pretence  of  Christianity,  Christians  in  such 
multitudes,  together  with  all  such  other  per- 
sons, to  whom  it  may  happen  to  stand  in  need 
of  their  testimony,  are  thrust  out  of  the  pro- 
tection of  the  law — of  that  branch  of  it, 
VIZ.  the  penal,  on  which  alone  men  are  alto- 
gether dependent  for  whatsoever  protection 
is  afforded  to  them  against  the  most  grievous 
of  the  injuries  to  which  man's  nature  is  ex- 
posed. 

All  this  while,  —  without  any  the  smallest 
innovation  upon  Church-of-Englandism — up- 
on that  system,  in  comparison  of  which  all 
perceptible  happiness  and  unhappiness  is  as 
dust  upon  the  balance  —  without  anjr  such 
horrible  and  impracticable  temerity  (will  men 
believe  as  mudi  when  they  see  it  with  their 
own  eyes  ?)  —  the  practice  of  administering 
oaths  might  be  abolished.  No:  not  indeed, 
if  so  it  were,  that,  by  any  one  of  the  thirty- 
nine  articles,  the  practice  is  enjoined :  but  on 
the  contrary,  so  it  is,  that,  by  the  only  article 
which  has  any  application  to  the  subject,  what 
is  declared  is  —  not  the  obligatoriness  —  but 
merely  the  lawfulness,  of  employing  this  in- 
strument. Thelaw^ness?  Yes.  Lawful 
then  let  it  be:  at  any  rate,  so  as  the  practice 
of  employing  it  be  done  away,  the  doctrine 
Concerning  its  lawfulness,  taking  the  word 
lawfulness  in  a  religious  sense,  may  without 
much  mischief  remain  unquestioned  and  un- 
disturbed. 

If  so  it  really  were,  that  in  all  testimonial 


cases  the  employment  of  this  supposed  secu- 
rity were  obligatory,  what  should  be  said  of 
those,  by  whom,  to  so  great  an  extent  as  has 
been  seen,  it  has  been  left  unemployed  ? 

Obligatory  or  unobligatory,  useful  or  unuse- 
fa\,  the  practice  at  present  maintained  in  rela- 
tion to  it  will  in  either  case  be  indefensible. 

Section  14. 

Suecedanea — True  Securities  suhstitut^  to 

this  false  one. 

Mendacity  is  an  instrument  applicable  to 
the  purpose  of  every  wrong.  Punished  in 
any  one  instance,  why  should  it  be  left  un- 
punished in  any  other?  Punished,  in  the 
character  of  an  instrument  of  delinquency 
employed  in  the  commission,  perpetrated  or 
attempted,  of  an  offence,  —  in  what  proper^ 
tion  should  it  be  punished  but  according  to 
the  nature  of  the  offence  ? 

Should  the  prevention  of  wrongs — should 
the  prevention  of  offences  —  be  purposely 
left  to  accident  ?  Then,  to  the  prevention 
of  wrongs,  in  the  commission  of  whidi  men- 
dacitg  has  been  or  would  be  employed  as  an 
instrument,  the  application  of  punishment 
should  be  purposely  left,  as  at  present,  to 
accident. 

MendacUy  is  not  an  uniform  offence :  it 
changes  its  colour  according  to  the  nature  and 
substance  of  the  offence  to  which  it  is  ren- 
dered or  endeavoured  to  be  rendered  subser- 
vient. Mendacity,  employed  in  drawing  down 
upon  an  innocent  heaid  Uie  destroying  sword 
of  justice,  is  murder:  murder,  encompassed 
with  all  its  correspondent  terror.  Mendacity, 
employed  in  the  obtainment  of  money,  is  but 
depredation.  Yet,  while  pr«(/atory  mendacity 
is  punished  with  death,  the  punishment  for 
the  murderous  mendacity  is  in  comparison  but 
a  flea-bite.* 

The  principle  being  admitted,  the  applica- 
tion presents  no  difficulty.  By  apt  description, 
performed  in  and  by  one  aU-comprehensive 
rule  or  short  series  of  rules,  the  punishment 
destined  for  mendacity  might,  without  diffi- 
culty, be  attached  to  it,  in  every  case  in  which 
testimony  comes  to  be  received  for  any  legal 
purpose :  —  in  every  case,  those  included,  in 
which,  under  the  existing  system,  it  would 
be  thought  fit  to  employ,  ror  the  purpose, 
the  ceremony  of  an  oath. 

For  any  warning,  that  might  be  thought 
requisite  to  be  given,  —  given,  viz,  by  the 
denunciation  of  the  eventual  punishment,  as 
at  present  by  the  ceremony,  —  for  any  such 


*  When  will  the  language  of  truth  be  the 
lan^age  of  law  and  office?  When  mendad^  is 
ponishol  by  the  House  of  Commons,  it  is  pu- 
nished  as  a  contempt:  never  as  anything  hot  a 
contempt:  always  as  a  contempt;  —  when,  so 
frequently,  not  contempt  but  fear  is  the  cause 
by  which  it  is  known  to  have  oeea  produced. 
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warning,  magistracy --^jpMie  functionary  — 
there  needs  none.  With  or  without  reference 
to  those  denunciations,  of  which  so  strong 
and  ample  a  provision  is  to  he  found  in  the 
sacred  books,  —  a  formulaty  being  provided 
by  the  legisbitor,  for  pointing  out  the  punish- 
ment to  the  notice  of  the  person  in  whose 
testimony  he  had  an  interest,  any  the  hum- 
blest individual  would  not  he  less  competent 
than  the  highest-seated  magistrate. 

Judicature,  grounded  on  testimony,  deli- 
yered  before  mutually  chosen  arbitrators  sit- 
ting in  the  seat  of  na^ura/ procedure,  might  in 
this  case,  and,  if  not  purposely  debarred  from 
it,  would — receive  that  adoption,  which  at 
present  is  in  effect  refused  to  it — granted  but 
tJi  pretence. 

For  the  eventual  punishment  to  attach,  — 
and,  for  that  purpose,  to  distinguish  legal 
investigation  from  simple  conversation,  —  a 
short  formulary  might  be  pre-appointed. 

Not  that  at  present,  under  the  eiisting 
system,  any  such  tutelary  caution  is  provided. 
For  mendacity  employed  to  no  worse  pur- 
pose than  fitiudulent  and  unterrific  depreda- 
tion, mendadty  is  in  various  cases,  and  with- 
out any  such  warning,  punished  with  death : 
witness  personation  ;  witness,  in  an  infinitely 
diversified  set  of  instances,  forgery. 

In  the  state  of  things  thus  ventured  to  be 
proposed,  another  amendment  much  wanted 
might  be  made  with  as  little  difficulty.  False- 
hood, though  not  accompanied  with  that  evil 
eonscioutness  which  in  common  speech  gives 
it  the  epithet  of  wilful,  —  which  in  one  word 
gives  it  the  name  of  mendacity,  and,  if  pre- 
ceded by  the  ceremony,  the  name  of  perjury, 
—  might,  if  accompanied  with  blame  in  an- 
other shape  —  in  a  shape,  in  which,  in  the 
language  of  the  Roman  school,  blame,  on  the 
occasion  of  whatsoever  mode  of  delinquency 
imputable,  receives,  and  not  unaptly,  the 
name  of  temerity, — might  be  subjected  to 
puniehment,  according  to  the  degree  of  blame. 

At  present,  under  the  system  of  oaths  and 
perjuries,  mis-statement,  from  whatsoever 
cause  —  mis-statement,  in  what  degree  soever 
mischievous  and  blameable  —  is  either  per- 
jury or  nothing.  What  is  the  consequence  ? 
That,  where  it  has  not  been  accompanied 
with  that  evil  consciousness,  but  has  been 
accompanied  with  temerity  —  with  that  heat 
and  passion  by  which  adequate  reflection  has 
been  excluded, — it  is  either,  under  the  name 
c^  perjury,  punished  on  a  false  ground  and  to 
excess,  or  —  what  is  more  common  and  not 
less  pernicious  —  left  unpunished  at  least,  if 
not  successful  and  triumphant. 

Section  15. 

Cause  and  Origin  of  the  Practice  in  regard 
to  Oaths. 

Thvb  repugnant  to  one  of  the  plainest  pre- 


cepts of  Jesas,  —  to  that  one  which  may  per- 
haps be  st-ated  as  being  the  most  pointed  and 
specific  of  all  the  precepts  of  Jesus,  —  how 
happens  it,  it  may  be  asked,  that,  under  a  r0- 
Ugion  calling  itself  the  religion  of  Jesus,  the 
use  made  of  this  ceremony  should  have  been 
so  abundant? 

After  what  has  been  said,  the  answer  to 
this  question  will  surely  not  be  thought  to  lie 
very  deep. 

In  the  case  of  this  as  of  other  institutiona, 
the  final  cause  must  be  to  be  looked  for,  in 
the  particular  interests  of  those  by  whom  they 
were  set  on  foot. 

In  so  far  as,  on  the  occasion  of  the  appli- 
cation made  of  it,  the  institution  happened  to 
be  fiivourable  to  the  general  interest  of  the 
community,  in  so  far  the  operation  and  effect 
of  it  was  beneficial:  —  in  so  fiur  as — the 
particular  interest  being  repugnant  to  th^ 
general  interest  —  the  general  interest  was 
sacrificed  to  it,  the  operation  and  effect  of  the 
institution  was  pernicious. 

What  has  had  place  in  the  instance  of  other 
institutions,  may  perhaps  have  had  place  in 
this  ;  —  viz.  that  at  their  origin  the  bahuioe 
of  their  effect  has  been  on  the  side  opposite 
to  that  on  which  it  has  come  to  be  after- 
wards :  at  its  origin,  —  being  employed  — 
though  in  itself  an  evil  —  as  an  instrument, 
and  perhaps  a  necessary  one,  to  the  combat- 
ing of  still  greater  evils,  —  it  may  have  been 
productive  of  a  quantity  of  good,  which,  upon 
the  cessation  of  these  greater  evils,  has  come 
to  cease. 

On  the  occasion  of  the  question  oonceming 
the  effects,  good  and  bad,  of  the  use  made 
of  this  instrument,  there  are  two  distinguish- 
able states,  in  which  society  requires  to  be 
considered:  viz.  a  barbarous  state,  and  a  com- 
paratively civilized  state.  In  the  barbarous 
state,  that  is,  until  a  certain  degree  of  civili- 
zation has  taken  place,  it  may  probably  be 
impossible  to  determine,  to  any  tolerable  de- 
gree of  certainty,  whether  the  good  or  the  evil 
were  predominant :  the  chances  may  perhaps 
be  found  even  in  fovour  of  the  good: — while, 
in  the  civilized  state,  the  good  effects  being 
altogether  or  nearly  evanescent,  the  evil  will, 
as  above,  be  found  preponderant  in  the  ba- 
lance, if  not  alone. 

In  the  early  and  barbarous  state  of  the 
species,  anterior  consequently  to  the  days  of 
history, — take  any  number  of  human  beings, 
connected  by  no  other  ties  than  those  of  vi- 
cinity —  could  they  or  could  they  not  have 
been  knit  together  in  the  bonds  of  political 
society,  and  thence  gifted  with  a  till  then  un- 
experienced degree  of  security,  without  the 
aid  of  this  or  other  kindred  instruments  ?  -^ 
If  not,  the  preponderance  on  the  side  of  uti- 
lity seems  to  be  out  of  the  reaoh  of  dispute. 
Among  the  ancient  Greeks,  great  and  v». 
rious  was  the  use  made  of  oaths  *  among  the 
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Athenians,  more  reg^ard  was  supposed  to  be 
paid  to  them  than  in  other  parts  of  Greece. 
By  Theseus,  the  scattered  population  of  At- 
tica was,  for  the  first  time,  brought  to  that 
degree  of  union,  and  into  those  habits  of  sub- 
mission, by  which  political  power  and  regular 
government  are  composed.  In  the  produc- 
tion of  this  effect,  the  instrument  in  question 
would  naturally  be  employed.  Gould  the  ef- 
fect have  been  at  all,  or  equally  well,  produced 
witliout  it? 

In  the  hands  of  the  jpriesf,  supernatural 
hopes  and  fears  have  sometimes  been  em- 
pk>yed,  on  the  formation  of  society,  in  bridling 
and  leading  the  passions  of  the  multitude  — 
sometimes,  in  a  society  already  formed  under 
the  miUtary  leader,  in  the  bridling  of  Am  des- 
potism. 

Suppose  a  ease,  in  which,  by  the  direction 
given  to  iheforee  of  the  community,  the  peace 
and  welfiure  of  the  community  would,  but  for 
aonDB  such  principle  of  restraint,  be  destroyed, 
— in  such  case,  let  any  such  principle  present 
itself  and  come  into  action,  here — although 
the  nature  of  it  be  such  as  to  rank  it  under 
the  denomination  of  fraud,  deceit,  impoeture 
-^the  preservation  of  the  community  may,  in 
this  restraining  principle,  how  sinister  soever 
in  its  nature,  find  its  cause. 

Suppose  an  infiuit  in  the  cradle,  —  and  a 
madman,  with  a  sword  in  his  hand,  about  to 
destroy  it :  if,  by  any  representation,  though 
it  be  frlse,  the  hand  of  the  madman  can  be 
staid,  — as  for  instance,  that  an  angel  with  a 
flaming  sword  is  about  to  smite  the  madman, 
—here  the  mischief,  which  in  ill-dlrected,/brve 
would  have  found  its  efficient  cauee,  finds  in 
fraud  its  preventive. 

Next  to  the  evils  of  anarchy,  are  the  evils 
of  despotism.  Political  society  once  formed, 
despotism  is  the  predominant  disease,  to  the 
attacks  of  which  it  remains  continually  ex- 
posed. Despotism  or  misrule  has  place,  in  so 
fitf  as  the  force  of  the  whole  is,  for  the  benefit 
of  the  <me  or  the  few,  employed  in  a  manner 
mischievous  to  the  nuaof. 

If  fraud  could  never  be  employed  but  to 
the  promotion  of  ha^ineee,  fraud  would  not 
be  vice  but  virtue. 

In  its  own  nature,  fraud  is  equally  capable 
of  being  employed  on  the  side  of  force  —  of 
despotic  force,  —  as  an  instrument  in  the 
hands  of  force, — or  on  a  side  opposed  to  it. 
Employed  by  force,  or  on  the  same  side,  it 
is  an  instrument  of  evil.  But  if  so  employed, 
^employed  in  such  direction  and  manner,  as 
to  oppose,  with  more  or  less  effect,  the  mis- 
chief that  would  otherwise  be  done  by  force, 
—  in  a  word,  to  serve  as  a  check  to  misap- 
plied force,  — in  this  way  it  may  be  an  instru- 
ment of  good. 

In  the  society  in  question  —  in  the  hands 
In  question,  the  effect  of  miUtary  force  un- 
checked would  be  (let  it  be  supposed)  a  bar- 


barous  tyranny  and  lawless  despotism.  In 
such  a  state  of  things,  imposture  and  super- 
stition—  on  the  part  of  a  priesthood  impose 
ture,  on  the  part  of  the  people  that  superstition 
on  which  imposture  must  always  depend  for 
its  success — may,  if  eviU,  be  necessary  evils? 
necessary  evils,  and,  with  reference  to  the 
disease,  remedies ;  with  reference  to  the  im- 
pending calamity,  blessmgs. 

Take  the  case  of  Jephthah.  In  the  sacred 
history,  the  collection  of  htiA  actually  re- 
ported is  not  ample  enough  for  the  present 
purpose.  But,  for  the  purpose  of  argument, 
they  afford  a  ground  ample  enough  to  serve 
as  a  basb,  upon  which,  for  the  purpose  of  ar- 
gument, suppositions  may  be  applied. 

The  focts  are  —  that  being  commander-iu- 
chlef  of  the  army  of  the  Jews  who  were  at 
war  with  the  Ammonites,  he  vowed  a  vow 
—  that,  in  case  of  his  coming  off  victorious, 
he  would,  in  the  way  of  sacrifice,  put  to  death 
the  first  living  object  that  should  present 
itself  to  him  on  his  first  visit  to  bis  own 
home.  Thatfirst  object  washis  only  daughter, 
and  accordingly  put  to  death  she  was.* 

Let  this,  then,  be  the  supposition.  Jephthah 
was  the  military  leader :  in  that  quality,  his 
power  was  exercised  in  a  manner  dangerous  to 
public  liberty.  In  the  influence  of  the  priest- 
hood he  beheld  a  rival  power :  in  that  power, 
his  own  power  felt  a  check,  and  that  a  salu- 
tary one.  The  form  and  ceremony  of  an  oath 
had  all  along  been  an  instrument  in  their  hands : 
on  the  observation  he  had  made  of  the  effi- 
ciency of  it  on  other  occasions,  was  grounded 
the  application  he  thought  fit  to  make  of  it 
in  this.  In  the  utterance  given  to  this  his 
oath,  what  he  had  in  view  thus  eventually 
to  deal  with,  was  neither  more  nor  less  than 
the  first  that  should  happen  to  present  itself, 
of  the  animals  ordinarily  employed  on  the  oc- 
casion of  sacrifice :  for,  though  in  the  practice 
of  employing  human  creatures  on  this  occa- 
sion for  victims,  there  was  not  to  the  people 
over  whom  he  presided  anything  new  or  even 
very  strange,  —  and  though  tiieir  common 
ancestor  Isaac  would  by  his  fiither  have  been 
thus  dealt  with,  and  the  whole  race  thus  ex- 
tinguished ;  yet  so  it  was,  that  no  such  thing 
was  in  his  thoughts :  least  of  all  had  he  any 
such  intention  as  that,  of  all  human  beings,  his 
own  daughter,  his  oidy  child,  should  be  thus 
dealt  with.  Unfortunately  for  the  lather  and 
the  daughter,  such  was  the  looseness  of  the 

*  To  certain  divines,  this  anecdote  has  not  been 
an  acceptable  one:  the  sort  of  ingenuity,  which 
has  avpiied  itself  to  so  many  other  reported  fiuits 
and  aoctrines,  has  accordingly  apphed  itsdf  to 
this  incident:  endeavours  have  been  employed  to 
explain  it  away.  But  if  in  this  part  the  sacred 
volume  is  not  clear  enough  to  be  aepended  upon, 
neither  can  it  be  in  any  other :  instfad  of  a  guid- 
ance, the  whole  of  it  is  but  a  snare.  He  ^  4Juf 
wih  her  according  to  hU  row;"  vis,  **  qffer^ 
her  *^  up  for  a  burut-ojisring.** 
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cxpnanxm  employed,  or  at  least  nid  to  have 
been  employed  by  him,  in  the  utterance  of 
the  oath  or  vow,  that  human  beings  were  not 
excluded  by  it. 

When  the  time  came  for  fulfilment,  hb  en- 
deaYours  were  of  course  applied  to  the  causing 
that  sense  to  be  put  upon  the  oath,  by  which 
the  dictates  of  humanity  would  have  been 
conformed  to,  and  his  own  affliction  spared. 
But,  in  an  incident  thus  tragical  and  impres- 
sive, the  priesthood  beheld  an  opportonity 
too  favourable  to  be  suffered  to  pass  unim- 
proved  t  an  opportunity  of  giving  the  utmost 
possible  degree  of  force  and  efficiency  to  an 
instrument  the  management  of  which  was  in 
their  hands. 

The  power  thus  possessed  by  them,  and 
employed,  was  it,  or  was  it  not,  with  refe- 
rence to  the  aggregate  interest  of  the  com- 
munity in  question — the  Jewish  nation  at  the 
time  in  question  —  a  benefidal  one  ? 

For  a  categorical  answer  to  this  question, 
no  sufficient  data  are  to  be  found. 

Of  a  hypothetical  answer,  the  difficulty  is 
not  equally  great. 

The  time  was  a  time  of  war — a  time  during 
which,  the  earlier  and  less  experienced  the 
state  of  society  is,  the  less  distinctly  does  the 
authority  of  a  commander-in-chief  differ  firom 
a  despotism.  In  this  state  of  things,  the  au- 
thority of  Jephthah,  did  it  stand  in  need  of  a 
check  ?  The  sort  of  check  which  the  priest- 
hood were  able  and  disposed  to  apply,  was  it 
upon  the  whole  a  salutary  one  ?  Both  ques- 
tions determined  in  the  affirmative,  the  price 
paid  for  the  keeping  of  this  check  in  order 
and  repair — that  price,  great  as  it  was,  was 
not  perhaps  too  great.  One  individual — the 
father  —  afflicted:  another  individual — the 
daughter — sent  out  of  the  reach  of  affliction ; 
— what  are  these  evils,  in  comparison  of  those 
of  a  course  of  unbridled  and  tyrannically  ex- 
ercised despotism,  or  of  civil  war,  its  desperate 
and  perhaps  still  more  afflictive  remedy? 

Thus  much  for  Jephthah,  and  for  the  ap- 
plication made  of  the  ceremony  in  his  case. 
Upon  the  whole,  whatsoever  it  might  have 
been  in  times  thus  remote  and  different  from 
the  present,  for  a  long  time  past  its  effects 
may  surely,  without  any  considerable  error,  be 
set  down  as  altogether  on  the  side  of  evil. 

To  the  purpose  of  being  employed  as  a  se- 
curity against  transgression  in  any  shape,  and 
in  the  shape  of  mendacity  in  particular,  it  is 
—  for  so  it  has  above  been  shown  to  be  — 
altogether  needless. 

Its  effects,  then,  are  purely  on  the  side  of 
evil.  Of  evil  it  is,  as  hath  been  already  seen, 
an  instrument,  in  a  variety  of  ways :  and  it 
is — if  not  in  a  direct  way,  in  the  evil  of  which 
it  has  been  productive,  at  least  in  an  indirect 
way,  in  the  good  which  the  ruling  few  have 
•contrived  to  extract  out  of  that  evil  —  that 
the  use  made  of  this  instrument  has  found  its 


efficient  or  final  cause,  and  the  upholders  and 
employers  of  it  their  motive  for  thus  upholds 
ing  and  employing  it. 

In  many  cases,  in  the  supposition  of  the 
event  is  involved  that  of  the  antecedence  of 
its  opposite.  Relaxation  supposes  restriction : 
condescension  supposes  pride. 

Prohibition  forms  the  necessary  antecedent 
to,  and  ground  of,  licence :  and  when,  to  pro- 
fitable prohibition,  profitable  licence  b  added, 
the  produce  of  misrule  b  doubled. 

There  are  two  modes  of  culture  in  which 
the  produce  of  licence  may  be  reaped :  — the 
general  and  the  varUcular — the  whoUtale 
and  the  retail  mode. 

As  to  the  whoUtale  mode,  in  its  application 
to  mendacity,  its  variations  have  been  already 
shown, viz.  omMStonand  explanation:  forbear- 
ing to  apply  the  security  to  this  or  that  dass 
of  cases,  and  expUuning  it  away  when  applied. 

The  special  or  particular  mode  consists  In 
the  granting  of  special  licences  under  the  name 
of  dispensations:  — granting  them  avowedly, 
not  covertly  and  indirectly,  as  in  those  other 
cases. 

The  use  derived,  in  this  shape,  from  the 
system  of  oaths  and  mendacity-licences,  or 
perfidy-licenees,  by  the  Church  of  Rome,  eso 
pecially  in  times  antecedent  to  that  successful 
revolt  against  its  authority  which  has  obtained 
the  name  of  the  Rtformation,  b  sufficiently 
notorious.  By  the  ceremony  of  an  oath,  obli- 
gation applicable  to  any  purpose  was  created ; 
by  a  dispensation  granted  by  the  head  of  the 
church,  an  obligation  thus  contracted  was, 
for  the  benefit  of  any  person  to  whom  on  any 
terms  it  pleased  the  holy  fiftther  to  concede 
the  indulgence,  done  away. 

It  was  on  the  occasion  of  the  dispensation 
more  particularly,  that  the  power  of  the  spi- 
ritual ruler  was  most  immedbtely  profitable 
and  most  conspicuous.  In  the  creation  of  the 
obligation,  the  tying  of  the  knot  was  the  ope- 
ration of  a  pre-arranged  machinery :  the  part 
taken  in  the  operation  by  the  manager,  con- 
sisted in  nothing  more  than  watching  over  it, 
keeping  it  in  order,  and  keeping  it  clear  of 
obstructions. 

The  dissolution  of  the  obligation — the  dis- 
pensation —  was  a  work  that  could  not  be 
performed  but  as  it  were  by  hand :  on  no  oc- 
casion could  it  be  performed,  unless,  on  that 
same  occasion,  if  not  the  mind,  the  hand  at 
least  of  the  manager  were  employed  in  the 
execution  of  it. 

At  the  time  of  the  Reformation,  when 
men's  eyes  had  begun  to  open  themselves, 
thb  power  of  dispensation  became  too  fla- 
grantly mischievous  to  be  retained  by  any 
priesthood  that  had  revolted  from  that  cf 
Rome.  The  days  were  now  over,  when,  by 
the  power  of  the  heys,  treaties  might  be  made 
and  dissolved  —  kingdoms  given  and  taken 
back  —  war  kindled  ~-  and  peace  sold.  ' 
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[Appendix. 


By  the  Church-of-England  priesthood  it 
ynm  accordingly,  with  whatsoever  reluctance, 
along  with  so  many  other  of  the  powers  of 
the  Romish  priesthood,  given  up.  By  Laud, 
as  the  crown  by  Cromwell,  the  cardinal's  hat 
was  refused.  The  power  of  dispensation  in 
the  grou — the  power  of  explanation  was  all 
that  was  by  Lautts  power  retained ;  retained 
accordingly  it  was,  and  in  what  manner  re- 
tained and  employed,  has  been  seen  above. 

In  time  past,  and  thence  in  time  present  — 
the  cause,  final  or  efficient,  of  whatsoever  is 
at  any  time  found  established, — be  it  bene- 
ficial, be  it  pernicious,  to  the  subject  many^ 


—  will  always  be  to  be  found  in  the  parti- 
cular interest,  real  or  supposed,  of  the  ruling 
fiw. 

Of  the  institution  here  in  question,  at  the 
time  of  its  creation,  the  effects  may  —  upon 
the  balance,  as  hath  been  seen  —  have  been 
either  good  or  bad,  —  it  is  scarce  possible  to 
say  which.  But,  those  times  having  been  long 
since  passed,  the  question  now  is — not  whe- 
ther it  shall  be  set  on  foot,  but  whether  it 
shall  he  preserved:  the  use  now  made  of  it — 
the  support  still  given  to  it  —  these  are  the 
subjects  which  call  for  consideration  in  this 
our  time. 


APPENDIX. 


L  Among  the  Rulers  of  the  Universitg  of  Ox- 
ford, Perjury  universal  and  constant,  as 
declared  in  and  by  an  Explanation,  given 
by  themselves,  in  their  own  Statutes — its 
Jesuitical  style. 

Iv  page  212,  in  speaking  of  the  rulers  of  the 
University  of  Oxford,  mention  being  made 
of  a  document,  in  and  by  which  the  guilt  oi 
perjury  is  in  an  especial  manner  declared  to 
attach,  upon  every  person  who  shall  comport 
himselif  in  the  manner  therein  described ;  — 
the  same  being  a  manner,  in  which,  to  his  own 
knowledge  and  in  the  sight  of  the  whole  po- 
pulation of  that  city  and  its  university,  every 
such  person  does  continually  comport  him- 
self;— an  extract  is  thereupon  announced. 


EniNOMI2, 

Seu  Explanatio  Juramenti  quod  de  Observan- 
dis  Statutis  Universitatis  a  singulis  prassta- 
ri  solet :  quatenus,  scilicet,  seu  quousque 
obligare  jurantes  censendum  sit. 

Quoniam  aliis  restrictior  et  morosior,  aliis 
contra,  laxior  et  disdnctior  est  Conscientia  ; 
illi  levissimos  quosque  lapsus  suos  calumniari 
nati  sunt,  et  sese  non  saepius  immorigeros, 
quam  perjuros  esse  arbitrantur ;  hi  quoscun- 
que  legum  nexus,  jurisfurandi  religionem, 
oonsdentis  laqueos,  strophis  suis  eludere  sa- 
tagunt :  et  ipsi  sibi  palpum  obtrudunt :  non 
alw  re  fore  visum  est  explicare,  quatenus  seu 
quousque  jurisfurandi,  de  Statutis  Universi- 
tatis observandis  prsstiti,  religione  teneri  seu 
obligari  singulos  censendum  sit ;  in  eoque  tale 
temperamentum  sequi,  ne,  vel  durius  inter- 
pretando,  illis  cruoem  figere ;  vel  benignius, 
his  fibttlain  laxare  videamur. 


as  intended  to  be  here  subjoined,  for  the  pur- 
pose of  bringing  to  view  the  contents  of  that 
document,  in  so  fiir  as  material  to  the  present 
purpose.  In  the  original,  the  following  are 
the  terms  of  it :  annexed  to  it  is  a  transla- 
tion, in  the  penning  of  which,  polish  being 
considered  asfalsification,the  most  scrupulous 
fidelity  has  been  observed.  Misrepresenta- 
tion pro  tanto  would  have  been  the  result,  if, 
anywhere,  in  place  of  that  which  is,  anything, 
of  which  it  were  supposed  that  it  might  better 
have  been,  had  been  substituted. 

N.B.  Of  this  document  a  copy  is  contained 
in  every  edition  of  that  extract  from  the  body 
of  the  University  Statutes  which  is  put  into 
the  hands  of  every  member  at  his  entrance. 


Appendix  to  the  Laws, 
Or  Explanation  of  the  Oath,  which  concern- 
ing the  Observance  of  the  University  Sta- 
tutes is  by  each  person  wont  to  be  taken : 
how  fiir,  to  wit,  or  to  what  extent,  it  is  to 
be  regarded  as  obligatory  on  the  swearers. 

Forasmuch  as  in  some  men  Conscience  is 
more  strict  and  morose,  in  others  more  lax 
and  loosely  girded ;  the  former  are  bom  to 
calumniate  every  the  slightest  of  their  own 
transgressions,  and  regard  themselves  as  not 
more  unfrequently  unobsequious  than  per- 
jured ;  the  latter  strive  by  their  quibbles  t» 
elude  all  legal  ties  whatsoever,  the  religion  of 
an  oath,  the  nets  of  consdence,  and  them- 
selves put  a  cheat  upon  themselves :  it  seemed 
to  be  not  beside  the  purpose  to  explain  to 
what  length  or  how  far  each  person  ought  to 
be  considered  as  holden  or  bound  by  the  re- 
ligion of  the  oath,  taken,  touching  the  obser- 
vance of  the  Statutes  of  the  University;  and 
therein  to  follow  such  a  temperament,  that, 
neither  by  too  hardly  interpreting  it,  we  may 
appear  to  fasten  a  cross  upon  the  one ;  nor  by 
too  benignly,  to  unbutton  a  button  for  th« 
other. 
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Qua  in  re,  hoc  imprimis  attendendmn  eet ; 
verbis  statutorum,  in  qam  jurejunndo  quis 
adigitur,  sentum  genuinum,  ut  et  obligationi 
live  vinculo  juramentif  modum  ac  mensuram 
pnestitui  sen  prescribi  a  mente  et  intentione, 
non  pnestantis,  sed  ezigentis  juramentnm  ; 
sdlioet  ipsiiis  UgithUcriBi  Neque  enim  si 
quit  inter  jurandum,  yerUs,  in  quae  jnreju* 
rando  adigitur,  sensum  affingat  alienam  ab 
CO,  quern  hgiilatori  propositum  fmsse,  ipd 
juranti  persuasum,  aliasre  verisimile  est  (hoc 
est,  hujusmodi  sensum  qui  desidiae  vel  socor- 
disB  iaveat,  quive  diteipluuB  Academuxt  aut 
momm  honestati  repug^net)  eo  ipso  im^jh?* 
ilium,  ant  statutis  vel  jurisjurandi  religioni 
satisfiicere  putandum  est ;  nedum  jurisjurandi 
reUgione  ezoiutum  ut  pntet  se  quis,  si  ad 
jurandum  animum  afferat,  non  obligandi  seip- 
iom,  sed  in  nudo  yerborum  cortice  sbtendi: 
neque  poetietm  illud  ^tff§^»imt  remedimn,  sen 
verius  colludium — Lingua  Juram^  mentem 
injwratam  gero, — homini  Chnstiano  satisfo- 
cere  aut  potest,  aut  debet,  eo  ipso  a  peijurii 
crimine  ezcusatum  reputare  se  ut  debeat. 
Quoniam  igitur  mensura  obUgationis,  sea  yin- 
culi  juramenti,  ab  inteniione  legUtatorit  prsB- 
dpue  pendet,  operas  pretium  utaaue  fuerit, 
singulos  mentem  ac  intentionem  Ugishtoru 
perspectam  et  ezploratam  habere ;  qualis  sGt« 
licet  qualiumque  statutorum  transgressio,  ju- 
latos  ad  omnia  statuta  promiscoi  obseryanda 
peijurio  inyolvat. 


Intenditur  igitur  perjurio  m  obUgarep 

Primd,  delinquentes...l(C. 

Secundd,  delinquentes...Scc. 

Tertid,  qui...&c. 
•^  Qiioad  alia  yero  delicta;  si  statutorum 
poenarumye  coatempAis,  et  crassa  obetinataque 
negligentaa  abfiierit,  delinquentes,  si  poenis 
per  statuta  sancitis,  aliasye  arbitrariis  se  sub- 
niserint,  jurigfurandi  reHgionem  temerasse 
ninimd  censendi  sunt.  Magistratihus  deni- 
que,  prout  mijor  eis  debetur  rererentia,  quim 
ut  pcenis  passim  intentatis  coerceri  ipsoe  et 
in  ordinem  cogi  par  sit,  ita  major  cotucientia 
cbUgatio  incumbit ;  utpote  qui  non  solum  ea 
qnas  sui  muneris  sunt  ttdeliter  administrare : 
▼erikm  etiam,  ut  alii  omnes  suis  officiis  fun- 
gantur,  seduld  curare  tenentur.  Neque  tamen 
eos,  ubicunque  officiis  suis  defiierint,  perjurio 
protenus  se  obligare  intenditur.  Verikm  quo- 
niam ipsontm  fidei  statutorum  custodia  et 
tutela  ooncredita  est,  si  (  quod  absit)  per 
negligentiam  aut  socordiam  suam  sUtuta 
qoscunque  inusu  ac  desuetudine  e^lescere, 
Vw..  V. 


Wherein  this  is  in  the  first  place  to  be  at- 
tended to ;  that  by  the  words  of  those  sta* 
tntes,  in  which  any  one  is  made  to  take  an 
oath,  the  genuine  sense,  as  also  the  mode 
and  measure  of  and  to  the  obligation  or  tie 
of  the  oath,  is  applied  or  prescrib€»i  by  the 
mind  and  intention,  not  of  him  by  whom  t^e 
oath  is  taken,  but  of  him  by  whom  it  is 
exacted ;  to  wit,  of  the  legiuator  himself. 
For  neither  if  any  one  in  swearing,  affixeth 
to  the  words  in  which  he  is  made  to  swear, 
a  sense  foreign  to  that  of  which  he  the 
swearer  is  persuaded,  or  on  other  grounds  it 
is  probable  that  it  was  that  which  was  in- 
tended by  the  legislator  (that  is  to  say,  such 
a  sense  as  is  fiivourable  to  indolence  or  indif- 
ference, or  repugnant  to  academic  discipline 
or  moral  rectitude,)  is  it  to  be  thought  that 
he  swears  rightly,  or  satisfies  the  statutes  or 
the  religion  of  an  oath ;  nor  yet  let  any  one 
think  himself  released  from  the  religious  ob- 
ligation of  an  oath,  if  to  the  act  of  swearing 
he  brings  the  intention,  not  of  binding  him- 
self, but  of  stopping  at  the  bare  bark  of  the 
words :  for  that  poetic  remedy,  or  rather 
shuffleboard  to  wrong-swearing  —  Sworn  is 
my  tongne,  but  unnoom  if  my  mind —  neither 
can  nor  ought  to  satisfy  a  Christian  man,  in 
such  sort  that  he  ought  to  repute  himself 
thereby  excused  from  the  crime  of  perjury* 
Forasmuch,  therefore,  as  the  measure  of  the 
obligation,  or  tie  of  an  oath,  depends  chiefly 
on  the  intention  of  the  legislator,  it  would 
verilv  be  worth  the  labour  that  all  persona 
should  haye  held  the  mind  and  intention  of 
the  legislator  well  seen  through  and  explored; 
to  wit,  of  what  sort,  and  of  what  sort  of  sta- 
tutes, the  transgression  involyes  in  peijury 
those  who  are  sworn  to  the  promiscuous  ob- 
seryance  of  all  the  statutes. 

Accordingly  J  what  is  understood  is — that 
those  men  bind  themselves  in  perjury^ 

First,  who...&c 

Secondly,  who...&c. 

Thirdly,  who...&c. 

But  as  to  other  transgressions ;  i£  contempt 
of  statutes  and  punishments,  and  gross  and 
obstinate  negligence,  are  out  of  the  case,  de- 
linquents, if  they  shall  haye  submitted  them- 
selves to  the  punishments  appointed  by  the 
statutes,  or  otherwise  to  such  as  are  arbi- 
trary, are  by  no  means  to  be  deemed  to  haye 
violated  the  religion  of  an  oath.  Lastly,  on 
magistrates,  according  as  to  them  greater  re- 
Terence  is  due,  than  that  it  should  be  right 
that  they  should  be  coerced  and  kept  in  order 
by  such  punishments  as  are  all  along  threat- 
ened ;  so  is  a  greater  obligation  of  conscience 
incumbent ;  to  wit,  as  being  they  who  are 
bound  not  only  fidthfully  to  administer  those 
things  whidi  belong  to  their  functions ;  but 
also  diligentiy  to  t&s  care  that  all  others  do 
perform  their  respectiye  duties.  Nor  yet  is 
it  understood,  that  tiiey,  as  often  a^  they  shall 
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et  tadte  quad  abrogarf  patiantur,  ipsos  etiam 
fidei  violate  ac  perjwrii  teneri  decernimus. 


liave  been  wanting  to  their  dutiee,  do  alto- 
gether bind  themselves  in  perjury.  But  for« 
asmudi  as  to  their  fiddity  is  intrusted  the 
keeping  and  guardianship  of  the  statutes,  if 
(&r  be  it  from  them  I)  they  suffer  througE 
their  own  negligence  or  mdifference  any  sta« 
tutes  whatsoever  to  be  rendered  obsolete  by 
non-use  or  desuetude,  and  tacitly  as  it  ware 
to  be  abrc^ted,  them  also  do  we  declare  to 
be  bound  in  the  bonds  of  violated  &ith  and 
perjwy. 


These  "  nuiguiratus*' — these  perjurers  in 
grain — these  ipso  facto  convicted  and  thus 
placarded  peijurers,  ~-  who  are  they  ?  —  The 
reverend  the  vice-chancellor  ^^ihe  reverend 
the  heads  of  houses — the  reverend  and  non- 
reverend,  but  for  the  most  part  reverend,  mas- 
ters of  arts,  and  other  the  graduates  of  higher 
degrees,  being  members  of  the  house  of  con- 
negation  and  of  the  house  of  convocation 
respectively :  —  for  of  these  is  the  legislative 
body  composed.  The  reverend  the  vice^chan^ 
eetior — tiie  reverend  the  proctors  and  pro- 
proctors,  all  for  the  time  being — yea,  and 
within  the  precincts,  logical  and  geographical, 
of  their  respective  jurisdictions,  the  reverend 
the  heads  of  houses,  with  their  respective 
local  subordinates :  —  for  of  these  is  ^^  exe- 
cutive body  composed. 

Qusre  as  to  the  noble  the  chancellor,  and 
the  noble  the  high  steward  f  Upon  their  re- 
spective installations,  or  whatsoever  else  be 
the  term,  —  by  them  respectively  is  not  some 
such  oath  taken  ? — for  are  not  they  too  '*  ma- 
gistratus  f'* 

On  the  occasion  of  the  Catholic  question, 
an  apprehension,  lest,  in  the  breasts  of  some, 
or  many,  or  all  of  the  religionists  of  that  per- 
suasion, the  ceremony  of  an  oath  should  not 
always  operate  with  sufficient  power — lest 
iii  the  person  of  the  Pope,  notwithstanding 
their  protestations  to  the  contrary,  they  should 
upon  occasion  seek  and  find  a  power,  willing, 
and  in  their  opinion  able,  to  exempt  them 
from  the  obligation  of  it ;  —  an  apprehension 
to  some  such  effect  was,  on  the  part  of  many 
if  not  all  these  reverend  persons,  among  the 
reasons  assigned  for  the  wish  to  see,  now 
and  for  ever,  or  thereabouts,  still  withholden 
from  between  a  fourth  and  a  fifth  part  of  the 
population  of  the  two  islands,  the  common 
rights  of  subjects.  The  obligation  of  an  oath 
to  be  done  awav  at  pleasure  by  an  old  priest, 
in  or  out  of  prison,  upon  the  continent!  as 
if  in  the  bosom  of  every  one  of  these  reverend 
persons,  by  whom  the  sincere  milk  of  the 
word  has  been  sucked  from  the  breast  of  Holy 
Mother,  there  sat  not,  in  the  character  of  a 
perpetual  Pope,  with  a  sponge  in  his  hand, 
the  image  of  archbishop  and  university-legis- 
lator Laud,  constantly  sitting  and  constantly 
at  work,  watching  each  peijury  as  it  peeped 


out,  and  passing  over  it,  in  the  manner  thai 
has  been  seen,  the  spong^  of  ditpensationp  thtf 
instant  it  came  to  view. 


n.  The  Manufacture  of  Perfury  persevered 
in,  and  the  produce  repeatedly  augmented, 
—  with  open  eyes,  and  in  spite  of  rmoa- 
strances. 

In  pages  211  and  212,  the  determination  to 
persevere  in  a  course  of  universal  and  con* 
tinual  perjury,  and  the  habit  of  enduring  the 
reproach  of  it  without  flinching,  rather  than 
acknowledge,  on  the  part  of  this  eldest  daugh- 
ter of  Holy  Mother  Church,  the  possibility 
of  error,  are  mentioned  as  among  the  areana 
imperii,  inviolably  observed  in  and  by  that 
closest  of  aristocracies  —  the  government  of 
the  University  of  Oxford.  If  of  so  undeniable 
a  proposition  any  further  proof  be  requisite, 
it  may  be  viewed  in  abundance  in  the  course 
pursued  by  that  government  in  the  field  of 
l^slation  for  these  last  fifty  or  sixty  years. 
Revision,  not  unfrequent : — revision  of  this 
very  title,  samples  of  which  haye  here  been 
brought  to  view :  —  Revision,  but  with  what 
effect?  with  what  view?  Never  with  any 
such  effect  or  view  as  that  of  taking  anything 
from  the  number  of  their  perjuries ;  not  un- 
frequently  with  the  egkct  at  least  of  adding 
to  it. 

At  the  time  ot  matrieulaiion^m^tk  is  the 
technical  term  by  whidi  admission  into  tht 
body  of  the  university  is  there  designated—. 
under  the  title  of  ParetAoke  noe  &eerpta  i 
Corpore  Statutorum  Universitatis  Oxamieneie, 
in  usum  Juventutis  Academicet,  an  abstract  o£ 
the  University  Statutes,  containing  such  of 
them  as  it  is  tiiought  fit  that  a  person  who  is 
not  a  member  of  Uie  governing  body  diooUl 
be  acquainted  with,  is  put  into  his  hands.  It 
forms  a  well-filled  i2mo  volume:  containing 
intheeditionof  1756,  254;  in  the  edition  of 
1794  (put  into  my  hands  within  this  seven 
months  as  the  latest  edition,)  261  pages. 

In  Title  XV.  Ve  morihus  eonformandie^ 
(being  the  title  from  which  extracts  are  here 
given,  ks  above,)  in  the  edition  of  1756  the 
number  of  sections  is  14;  in  the  edition  of 
1794, 16. 
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Whence  eomes  this  variance?  The  ease 
is  this :  Between  the  date  of  the  fiMmer  edi- 
tion and  thai  of  the  ktter,  two  statotea— of 
the  number  of  those  which  it  was  thought 
fit  to  make  known  to  the  individuals  whose 
conduct  was  to  be  governed,  and  whose  fiite 
was  to  be  determined  by  them — two  univer- 
sally  promulgated,  besides  seven  or  eight 
secret  or  partially  promulgated  statutes,  of 
which  presently — had  been  passed. 

In  the  edition  of  1794,  between  8  5,  De 
€enopoliUt  Ice.,  and  §  6,  De  nodwnS  vo^o- 
tione  refriwtendd,  is  accordingly  inserted  a  sec- 
tion intituled  De  vehieulis  (a  section  against 
PhaHons)  which,  being  §  6,  changes  the  num- 
ber of  that  which  follows  next  to  it,  viz.  that 
De  noetumd  vagoiume  reprimen^  and  makes 
it,  instead  of  g  6,  as  in  tiie  above-mentioned 
earlier  edition,  §  7. 

Lastly,  at  the  end  of  this  same  titU  is  more- 
over inserted  an  additional  $eeHon,  intituled 
De  reprimendU  nanptilntM  non  Academicis, 
and  which  accordingly  is  numbered  §  16,  as 
will  be  seen  presentiy :  the  day  on  which  it 
passed  is  16th  December  1785.  ^ 

In  the  manual  in  question,  viz.  in  the  edition 
of  17M,  of  neither  of  these  additions  is  any 
intimation  given ;  neither  by  mention  made  of 
their  respective  dates,  nor  otherwise. 

But  in  this  same  interval,  at  various  times, 
nine  or  ten  in  the  whole,  the  body  of  the  sta- 
tutes had  been  taken  in  hand  for  the  purpose 
of  amendment;  each  time  in  the  form  of  sim- 
ple additum:  in  no  one  instance  in  the  form 
of  simple  repeal:  and,  since  the  date  (1794) 
of  the  above-mentioned  latest  edition,  reckon- 
ing to  the  present  time  (Ifarch  1813)  it  has 
undergone  amendment  in  four  other  instances, 
of  which  presently. 

Of  the  interpolated  section  De  vehiailis, 
I  have  not  been  able  to  learn  the  precise  date. 
In  the  series  of  statutes  at  large  the  date, 
of  the  earliest  which  my  inquiries  have  suc- 
ceeded in  obtaining,  is  26th  November  1767; 
of  the  latest,  22d  June  1808 :  the  series  as  &r 
as  it  extends  bebg  put  into  my  hands  as  a 
perfect  one;  and  in  this  series,  no  statute  to 
that  effect,  or  on  that  subject,  is  to  be  found. 
The  time  at  which  it  passed  must  therefore 
have  been  sometime  between  some  part  of 
the  year  1756  and  the  26th  November  1767, 
as  above. 

Thus  often  has  this  same  code  passed  under 
review. 

To  what  cause,  then.  Is  the  country  in- 
debted for  this  continually  open  exhibition  ? 
— an  enormous  and  multinrious  mass  of  per- 
petually violated  regulations,  together  with 
the  oath  by  which  obedience  is  promised  to 
them,  adl  left  standing, — standhig  together 
for  so  many  successive  ages,  —  impregnating 
the  whole  population  of  this  seat  and  source 
off  Churdi-oif- England  religion,  and  from 
thence  that  of  the  whole  country,  with  a  per- 1 


petnally  inflowing  stream  of  peijury?  Is  it 
through  inadvertence?  No:  but  because* 
in  regularly  reverend  and  right  reverend,  not 
to  speak  of  honourable  and  noble,  eyes,  if 
perfwy  be  abadsin,  uiiioimi<«mi  is  still  worse: 
— mmovaHtm^  in  which  is  included  the  re- 
moval of  evil,  in  every  shape  in  which  it 
exists  at  present;  nmotNift'oii,  in  the  exclu- 
sion of  which  is  induded  the  perpetuation  of 
abuse,  in  every  shape  in  whidi,  at  the  expense 
of  the  MuHect  many,  profit  is  derived  from  it 
by  the  ryumgfemi — an  exclusion,  in  which 
may  be  seen  a  fundamental — and  not  the  Ims 
so  for  benig  so  carefully  locked  up  in  the  cha- 
racter of  a  secret — artide,  in  the  only 
"  aOiance"  ever  spoken  of  that  was  not  purely 
imaginary,  *•  betveen  Ckwrdk  and  State" 

Thus  fiir  as  to  the  additions  made  to  the 
mibject*matter  of  these  oaths :  now  as  to  the 
admtions  made  to  the  list  of  the  oolAs  ikew^ 
tehee.  WhDe  all  existing  oaths  continued 
to  be  thus  dealt  with,  fresh  batdies  of  tho 
same  species  of  pie-cnist  have  continued  to  be 
issued  out  from  the  same  sacred  oven.  Iflay 
1st,  1800,  a  new  system  of  exammatiom  insti- 
tuted (examinatioii  for  decreet  .*)  and  the  effi- 
dency  dedared  to  be  rested  upon  the  strength 
of  this  perpetually  broken  reed.  **  7^,  ix. 
SeeLiL  DeExaminandit  Oradmm  Candida* 
tie:  §  1.  De  Examnatoribme  deeigmmdie  et 
Juramento  onerandis  per  Semorem  Praatra^t 
torem." 

Sometime  in  the  year  1807,  aa  may  be  in- 
ferred from  the  context  (for  there  appears  no 
date  to  it,)  comes  anouier  statute  with  the 
same  title,  repealing,  but  immediately  in  part 
re-enacting,  tiiat  so  lately  preceding  one:  in- 
novating in  this  mode  for  the  first  time,  and 
then  no  otherwise  than  upon  a  recent  inno- 
vation :  the  first  statute,  as  &r  as  appears,  by 
which,  since  the  days  of  Laud,  so  much  as  a 
single  atom  of  the  once-consecrated  mass  waa 
ever  done  away.  By  the  same  reverend  hands, 
the  same  load  is  now  carefully  reimpoaed  on 
the  same  reverend  shoulders.  With  what  de* 
gree  of  pressure  and  effect  would  any  man  be' 
curious  enough  to  calculate? — the  data  lie 
before  him  as  above. 

Moreover,  though  without  any  such  idea 
stated  as  that  of  load  or  6«rMsii,  oaths  have 
all  along  been  sprinkled  in  on  other  occasions, 
and  in  other  places,  in  and  by  the  series  of 
statutes,  13  or  14  in  number,  passed  in  the 
interval  between  1756  and  1813. 

Thus  much  for  remeione  and  ^enaetmente,- 
Now  as  to  representatione  and  remonetraneee. 
In  a  book  published  by  a  reverend  divine 
(Vicesimus  Knox,)  then  kte  a  fellow  of  one 
of  the  colleges  in  this  same  seat  of  piety  and 
peijury — a  book  of  which  an  edition  pub- 
lished so  long  ago  as  the  year  1789  was  tka 
tenth, — a  book  whidi  accordragly  has  had  a 
greater  currency  (and  thus  under  the  very 
eyes  of  the  reverend  rulers  in  question)  tto 
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perhaps  ever  fell  to  the  lot  of  any  book  in 
which,  in  this  or  any  other  country,  the  sub- 
ject of  education  has  been  touched  upon  -^  is 
inserted  a  letter  to  the  then  chancellor,  Lord 
North,  proposing  a  plan  of  reform,  in  which 
the  species  of  perjury  here  in  question  forms 
the  subject  of  the  first  article. 

In  holding  up  to  view  the  uniTersality,  the 
constancy,  &e  notoriety  of  this  sin,  together 
with  the  perfect  oonsdousness  of  it  in  the 
minds  of  the  reverend  persons  whose  lives 
were  passed  in  the  commission  of  it,  are  em- 
ployed in  different  parts  of  this  his  work, 
directly  or  indirectiy,  no  fewer  than  54  out 
of  its  727  pages. 

In  the  representations  thus  made  by  Mr. 
Knox,  are  Included  others  of  the  same  ten- 
dency,  which  at  difierent  periods  had  been 
made  by  three  other  writers :  viz.  in  1721 ,  by 
Mr,  Amhurst,  under  the  title  of  Terr€t  FUhu, 
in  an  anonymous  periodical  publication,  re- 
printed in  2  vols.  12mo,  in  1726:  in  1725,  by 
the  Rev.  Dr.  Newton,  Principal  of  Hart  Hall, 
afterwards  Hertford  College,  Oxford,  in  a 
tract  intituled  Univermhf  EdueoHom,  8vo, 
pp.  209 ;  and,  in  a  year  not  specified,  by  R. 
Davies,  BID.  of  Queen's  CoUege,  Cambridge, 
in  a  letter  to  the  Rev.  Dr.  Stephen  Hales,  the 
natural  philosopher. 

T^at  remonstrance,  though  from  a  conse- 
crated hand,  having  been  productive  of  no 
other  fruit  than  that  of  exposing  the  reverend 
persons  in  question  to  a  sort  of  censure,  which 
beiug  rather  a  passport  than  an  obstruction 
to  preferment,  is  of  course  to  such  persons  a 
aource  rather  of  satisfaction  than  of  uneasi- 
ness, the  present  attempt  l^  a  ^  hand  can- 
not, hoynoeyet  fruiUeu,  be  charged  with  be- 
ing IMfCjfltftf. 


III.  T%e  principle  of  InfaBibUiiy  adhered  to 
and  acted  iq>on  to  the  laet. 

Tn  pages  from  21Q  to  212,  infaUibiHiy  is  men- 
tioned as  being  among  the  attributes  bestow- 
ed upon  herself  by  the  English  JSolg  Mother 
Church,  and  accordingly  acknowledged,  and 
worshipped,  and  shareid  in,  by  the  academic 
part  of  her  metaphorical  progeny.  To  the  eye 
which,  either  in  the  memorials  of  the  puritan 
Neale,  or  in  those  of  the  orthodox  and  highly 
fiivoured  Strype,  can  endure  to  look  into  it, 
the  whole  history  of  the  spiritual  brandi  of 
the  reign  of  Elisabeth  is  one  continued  body 
of  evidence,  concurring  in  the  demonstration 
of  this  troth.  InfitUibility  was  the  attribute 
of  this  churdi,  under  the  governance  of  those 
princes  of  this  church,  whose  thrones  were 
subordinate  to  the  throne  of  the  virgin  queen. 
These  holy  men  were  themselves  the  church : 
and  the  royal  mistress  of  their  lives  and  for- 
tunes —  who  could  have  expelled  any  of  them 
far  schisDiy  or  burnt  any  of  them  for  heresy — 


being  hflrself  the  ehmrch,  yea  and  more  than 
the  diurch — was  not  only  herself  infidliblet 
but  the  cause  that  infallibility  vras  in  them. 

Of  the  assumption  of  this  attribute  follows 
one  proof  out  of  a  thousand ;  if,  in  such  a 
matter,  words  are  less  conclusively  proba.i/e 
than  deedi,  —  yet,  in  such  a  matter,  neither 
are  words  without  their  value. 

Anno  1584 :  **  Notwithstanding  the  charge 
of  kte  given  by  your  Highness,"  says  Ardk* 
bishop  Whitffift,  in  a  letter  to  the  queen,  dated 
the  24th  of  March  in  that  year  _"  notwith* 
standing  the  charge  of  late  given  by  jfour 
Highness  to  the  lower  House  of  Parliament, 
for  dealing  in  the  canon  of  the  church ;  albeit 
also,  according  to  your  Blajesty's  good  Uking, 
we  have  sent  down  order ....  yet  have  thejf 
passed  a  bill  in  that  house  touching  that  mat- 
ter; ... .  they  have  also  passed  a  bill ..... 
contrary  to  the  old  canons  continually  ob- 
served among  us,  and  containing  matter  whidi 
tendeth  to  the  slander  of  this  Churdi,  as  hav- 
ing hitherto  maintained  an  error"  * 

To  impute  to  this  assembhige  of  constantiy-. 
corrupted  and  despot -ridden  churchmen — , 
corrupted  by  hope  of  preferment,  corrupted 
by  dread  of  arbitrary  and  perpetually-impend^ 
mg  deprivation,  with  ruin  and  either  banish« 
ment  or  death  at  the  end  of  it,  —  to  such  a 
set  of  men,  at  a  time,  too,  when  reason  had 
but  j  list  begun  to  recover  the  use  of  her  limbs, 
—  the  fact  of  having  maintained  an  error—. 
so  much  as  one  single  error — this  a  slander  f, 
a  slander,  when  coming  from  the  mouth  of 
parliament !  This  Churdi  I  what  church  ?  — • 
The  very  church  which,  after  having  so  lately, 
revolted  from  her  ancient  mother  the  Chwrak 
of  Rome,  was,  at  that  very  time,  and  in  re-» 
lation  to  these  very  points,  in  a  state  of  se-. 
paratfon  from  perhaps  all  her  sister  churches 
— from  all  other  Protestant  churdies — and, 
at  this  very  time,  herself  in  a  state  of  con- 
tinual, and  not  as  yet  completed,  change. 

In  the  very  fiuility  of  making  this  change, 
by  the  same  most  reverend  person  is  an  ar- 
gument found,  for  the  putting  an  end  for  ever 
to  all  pretensions  so  unsuitaUe  to  the  limited^ 
and  continually,  so  it  were  quietly,  redudblef 
authority  of  an  English  parliament. 

**  If-  it  pass  by  parliament,"  says  he,  "  it 
cannot  hereafter  but  in  parliament  be  altered 
....  whereas,  if  it  is  but  as  a  canon  from  as, 
by  your  Maj^ty's  authority,  it  may  be  ob- 
served or  altered  at  pleasure.*' 

In  this  document  we  have  one  out  of  a  mul- 
titude, in  which,  taken  together,  it  may  be 
seen  how,  of  this  virgin  queen  and  her  tittle 
hlach  hu^md  (so  she  Was  pleased  to  style 
this  her  fovourite  archbishop,)!  it  was  the  ac- 
knowledged purpose,  as  weU  as  practice,  to 

•  StrypeU  Lif^e  of  Whit^ft,  p.  198,  in  Neak, 
§457. 

t  CottonU  Life  of  Hooker^  prefixed  to  hk 
Ecelesioitieal  PoUtjf,  p.  9* 
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persevere  in  a  state  of  continual  change,  se- 
cure of  being  as  continually  inMUble. 

In  theory,  such  a  horror  of  change,  -^  and 
at  the  same  time,  in  intention  as  well  as  in 
practice,  so  constant  a  state  of  change? — all 
this  self-contradiction,  how  is  it  to  be  recon- 
dled  ?  The  change  was  to  go  on,  till — under 
the  name  of  Puritani,  all  those  who,  in  mat- 
ters of  religion,  refused  to  change  their  belief, 
as  weU  as  practice,  at  the  word  of  command, 
as  often  as  issued, —  and  whose  real  crime  vras 
the  preferring  a  government  by  parliament  to 
a  government  without  parliament, — were  ex- 
tirpated: after  which,  unless  for  some  equally 
good  reason,  there  was  to  be  no  change.  And 
such  exactly  mtbs  the  result. 

As  the  laws  of  the  Medes  and  Persians,  so 
the  laws  called  the  TTurty-nine  Articles  (cut 
down  as  they  were  from  a  greater  number) 
remained  unchanged.  But  above  the  one  code, 
as  above  the  other,  sat  a  despot,  who,  with 
his  sub-despots,  kept  the  rule  of  action  — 
the  inforced  and  efficient  rule  of  action — viz. 
the  will  of  those  same  despots — in  a  state  of 
continual  change. 

So  much  for  in/alUbiUty,  and  the  hoTror  of 
innovation : — ^the  horror  of  innovation,  which, 
being  interpreted,  is  —  the  holy  love  of  abuse, 
accompanied  with  the  determination,  by  the 
blessing  of  providence,  to  give  every  prac- 
ticable increase  to  it. 


IV.  HaUtual  Perjury  of  the  Univergity  Ma* 
gietraey-^further  Proof  of  its  WUfubu$$, 

While  this  last  sheet  is  at  the  press,  in 
comes  the  Oxford  University  Calendar  for 
1813,  of  I  know  not  what  series  of  numbers 
the  first  that  ever  happened  to  meet  my 
eye;  and  in  it  I  read  (p.  8)  the  following 
passage:  — 

"  For  the  better  government  of  the  Univer- 
sity, there  is  also  an  Hebdomadal  Mebtino 
OF  THE  Heads  of  Houses,  who  meet  every 
Monday,  and  at  other  times  when  convened 
by  the  Vice-chancellor.  This  meeting  con- 
sists of  the  Vice-Chancellor,  Heads  of  Houses, 
and  Proctors,  who  are  empowered  to  deli- 
berate upon  all  matters  relating  to  the  pre- 
servation of  the  privileges  and  liberties  of 
the  University,  and  to  inquire  into,  and  con- 
8ult  respecting  the  due  observance  ofatatutee 
and  customs* 

In  the  seven  preceding  pages  may  be  seen 
moreover  a  more  detailed  explanation  of  those 
arrangements  in  the  constitutional  branch  of 
the  law,  whereby  the  principle  of  infallibility 
on  the  part  of  the  legislature  has  been  so  sys- 
tematically acted  upon,  and,  in  pursuance  of 
it,  the  property  of  immutabiUty  given  to  the 
body  of  the  laws,  and  with  it  that  of  inccrri^ 
gibility  to  the  defects  with  which  they  swarm, 
and  the  vices  which  they  generate. 
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INTRODUCTION, 

WRITTEN  AUGUST  1828. 


A  SHOmT  time  before  the  date  of  (Ub  paper,  a  charge,  ddivered  the  I9th  of  Norember  ITR,  to 
a  MiddlciexGniid  Jary,bySir  Wmiain  AihhanCfthenaPuiiiie  Judge  ofthe  Kfaig's  Bench* 
was  printed  by  the  ComtituiionalJuociaiUm  ciihu  fimtj  and  drcnlated  with  do  anaU  indnitiy. 
In  digging  fm  other  papers,  the  preeent  one  baa  just  been  dug  ap.  The  MS.  copy,  from  which 
this  is  printed,  was  taken  more  than  thirty  years  ago^  and  has  not  since  been  read  by  me.  If  in 
season  then,  let  any  one  judge  whether  it  be  less  so  now;  or  wliether  it  is  likdy  tobe  lessso,  so 
long  as  the  form  of  the  govemment  is  what  it  is.  The  comment  is  here  seen;  the  text  was  not 
iound  with  it;  the  fiddity  of  the  qnotatioiis  may  howeyer  be  depended  upon. 

JEREMY  BENTHAM. 
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AsRRUftST. — I.  No  num  ig  bo  hw  tu  not  to 
be  within  the  law's  protection, 

Tauth. — Ninety-nine  men  out  of  a  hun- 
dred are  thus  low.  Every  man  is,  who  has  not 
from  five -and -twenty  pounds,  to  five-and- 
twenty  times  five-and-twenty  pounds,to  sport 
with,  in  order  to  take  lus  chance  for  justice.  I 
say  ^ance :  remembering  how  great  a  chance  it 
is,  that,  although  his  right  be  as  dear  as  the  sun 
at  noon-day,  he  loses  it  by  t^qiubble.  Five-and- 
twenty  pounds  is  less  than  a  common  action 
csn  be  carried  through  for,  at  the  cheapest : 
and  five  times  five-and-twenty  pounds  goes 
but  a  little  way  in  what  they  call  a  court  of 
equity.  Five-and-twenty  pounds,  at  the  same 
time,  is  more  than  three  times  what  authors 
reckon  a  man's  income  at  in  this  country,  old 
and  young,  male  and  female,  rich  and  poor, 
taken  together:*  and  this  is  the  game  a  man 
has  to  play  again  and  again,  as  often  as  he  is 
involved  in  a  dispute,  or  receives  an  injury. 

Whence  comes  this  ?  From  extortion,  mo- 
nopoly, useless  formalities,  law-gibberish,  and 
law-taxes. 

How  .many  causes,  out  of  each  of  which 
Mr.  Justice  Somebody  has  been  getting  in 
fees,  while  this  speech  of  Mr.  Justice  Ash- 
hurst's  has  been  printing,  more  in  amount 
than  many  a  poor  fiunily  has  to  live  upon  for 
Weeks  1  For  so  long  as  you  have  five  pounds 
in  the  world,  no  fee,  no  justice.  O  rare 
judges !  While  their  tongues  are  denying  the 
mischief,  their  hands  are  making  it. 

How  should  the  law  be  otherwise  than 
dear,  when  those  who  pocket  the  money  have 
had  the  setting  of  the  price  ? — when  places, 
that  help  to  noake  it  so  are,  as  all  the  world 
knows,  some  given,  and  some  sold  by  them? 
A  list  of  places  of  this  sort,  which  Mr.  Justice 
Ashhurst,  or  those  to  the  right  and  left  of 
him,  sell  directly  or  indirecUy,  aboveboard  or 
tmder  the  rose,  with  the  profits  of  each,  and 
liow  they  arise,  would  be  no  unedifying  ac- 
count: but  where  is  the  Parliament  tiiat  will 
call  for  it? 

What  comes,  then,  into  their  own  pockets, 
heavy  as  the  expense  fidls  upon  the  poor  sui- 
tor, is  nothing  in  comparison  of  what  Utev  see 
shored  among  their  brethren  of  the  trade, — 
their  patrons,  and  bottle-companions,  and  re- 
lations and  dependents.  Ten  thousand  a-year 
the  average  gains  of  a  first-rate  counsellor, 
and  attorney's  in  proportion.  Three  hundred 

*  Davenant,  quoted  in  Sipith's  ''  Wealth  of  I 
Nations.*'      •»-»-#-  _j 


pounds  the  least  fee  that  is  ever  taken  for 
going  fi'om  one  circuit  to  the  next.  Three 
or  four  such  fees  earned  sometimes  in  a  day 
— country  attorneys,  town  attorneys,  and 
attorneys  with  purchased  places  attached  to 
particular  courts.— conveyancers,  special  plea- 
ders, equity-draughtsmen,  opening  counsel, 
and  silk-gowns-men, — all  separate,  and  not 
unfirequently  all  to  fee  in  the  same  cause. 
When  Mr.  Justice  was  a  counsellor,  he  would, 
never  take  less  than  a  guinea  for  dmng  any- 
thing, nor  less  than  half  a  one  for  doing  no- 
thing. He  durst  not  if  he  would :  among 
lawyers,  moderation  would  be  in&my. 

Why  is  it  that,  in  a  court  called  a  court 
of  equity ^  they  keep  a  man  his  whole  life  in 
hot  water,  while  they  are  stripping  him  of  his 
fortune  ?  Take  one  cause  out  of  a  thousand. 
Ten  appointments  have  I  known  made  for  so 
many  distinct  days  before  a  sort  of  judge  they 
call  a  matter,  before  one  of  them  has  been 
kept.  Three  is  the  common  course ;  and  a» 
soon  as  everybody  is  tiiere,  the  hour  is  at  an 
end,  and  away  they  go  again.  Why?  Because 
for  every  appointment  the  master  has  his  fee. 

Some  of  these  law  places  are  too  good  to 
be  left  to  the  gift  even  of  judges :  of  these, 
which  bring  in  thousands  upon  thousands 
a-year,  the  plunder  goes  to  dukes  and  earls 
and  viscounts,  whose  only  trouble  is  to  re- 
ceivef  it. 

As  if  law  were  not  yet  dear  enough — aa 
if  there  were  not  men  enough  trodden  down 
** 80  low  as  not  to  be  within  its  protection" 
session  after  session,  the  king  is  made  to  load 
the  proceedings  with  taxes,  denying  justice 
to  all  who  have  not  withal  to  pay  them :  all 
this  in  the  teeth  of  Magna  Charta.  **  We 
will  deny  justice" —  says  King  John — *•  we  wiU 
sell  justice  to  no  man," — This  was  the  wicked 
King  John.  How  does  the  good  King  George  ? 
He  denies  it  to  ninety-nine  men  out  of  a 
hundred,  and  sells  it  to  the  hundredth. 

The  lies  and  nonsense  the  law  is  stuffed 
with,  form  so  thick  a  mist,  that  a  plain  man, 
nay,  even  a  man  of  sense  and  learning,  who  is 
not  in  the  trade,  can  see  neither  through  nor 
into  it :  and  though  they  were  to  give  him 
leave  to  plead  his  own  or  his  fiiend's  cause 
(which  they  won't  do  in  nine  cases  out  of  ten) 


f  In  France,  no  fees  to  judges,  no  seUingof 
law-places.  Is  it  not  this,  for  one  thing,  makes 
lawyers  so  eager  to  support  Ministers  in  their 
schemes  for  cutting  the  throats  of  the  French  ?^ 
the  French,  who,  whatever  mischief  they  have 
done  to  one  another,  have  done  none  to  tt8»  but 
love  and  respect  us. 
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he  would  not  be  able  to  open  his  mouth  for 
want  of  having  bestowed  the  "  twenty  jfears 
lueuhraiumif***  which  they  owned  were  ne- 
cessary to  enable  a  man  to  see  to  the  bottom 
of  it,  and  that,  when  there  was  not  a  twen- 
tieth part  in  it  of  what  there  is  at  present. 

When  an  action,  for  example,  is  brought 
against  a  man,  how  do  you  think  they  con- 
trive to  give  him  notice  to  defend  himself? 
Sometimes  he  is  told  that  he  is  in  jail :  some- 
times that  he  is  lurking  up  and  down  the 
country,  in  company  with  a  vagabond  of  the 
name  of  Doe ;  though  all  the  while  he  is  stt- 
lang  quietly  by  his  own  fireside :  and  this  my 
Lord  Chief  Justice  sets  his  hand  to.  At  other 
times,  they  write  to  a  man  who  lives  in  Cum- 
berland or  Cornwall,  and  tell  him  that  if  he 
does  not  appear  in  Westminster  Hall  on  a 
certain  day  he  forfeits  an  hundred  pounds. 
When  he  comes,  so  far  from  having  anything 
to  say  to  him,  ihey  won't  hear  him ;  for  all 
they  want  him  for,  is  to  grease  their  £ngen. 

That's  law :  and  now  you  shall  see  equity. 
Have  you  a  question  to  ask  the  defendant? 
(for  no  court  of  law  will  so  much  as  let  you 
ask  him  whether  his  hand-writing  be  Us 
own)  yon  must  begin  by  teUmg  him  how  the 
matter  stands,  though  your  very  reason  for 
asking  him  is  your  not  knowhig.  How  feres 
it  with  tntth  all  this  while?  C^manded  or 
forbidden,  according  as  a  man  is  plaintifP  or 
defendant.  If  you  are  a  defendant,  and  tdl 
lies,  yon  are  pumshed  for  it ;  if  you  are  plain- 
tiff; and  will  not  tell  lies,  you  lose  your  canse.t 
Thev  won't  so  much  as  said  a  question  to  be 
tried  by  a  jury,  tOl  they  have  made  you  say 
you  have  laid  a  wager  about  it,  though  wagers 
they  tell  yon  are  i&egid.  This  is  a  finer  sort 
of  law  they  call  equity —  a  distinction  as  un- 
heard-of out  of  SngUmd,  as  it  is  useless  here 
to  every  purpose  but  that  of  delaying  justice, 
and  plundering  those  who  sue  for  it. 

Have  you  an  estate  to  sell?  Sometimes 
yon  must  acknowledge  it  to  belong  to  some- 
body else;  sometimes  see  it  taken  from  you 
by  the  judges,  who  give  it  to  somebody  else, 
mth  an  order  upon  the  crier  of  the  court  to 
give  you  such  another :  though,  had  it  been 
given  to  your  heirs  for  ever,  you  might  have 
sold  it  without  all  this  trouble.  Is  this  spe- 
cimen to  your  mind,  my  countrymen?  The 
law  is  the  same  all  over.  Enemies  to  truth, 
because  truth  is  so  to  them,  they  do  what  in 
them  lies,  to  bani^  her  from  the  lips  and  from 
the  hearts  of  the  whole  people. 

Not  an  atom  of  this  rubbtsh  will  they  ever 
suffer  to  be  cleared  away.  How  can  yon  ex- 
pect they  should  ?  It  serves  them  as  a  fence 
to  keep  out  interiopers. 


*  Blackstone*s  Commcntaiies,  Introduction. . 

f  The  rule  i%  that  every  interrogatory  must 
have  a  ehaige  to  support  it,  in  whioi  a  man  is 
obliged  to  assert,  at  random,  whatever  he  wanti 
to  know. 


AsHHiTXST.  ^11.  The  law  of  this  cotmtty 
onbf  lays  such  restraints  on  the  actions  of  in- 
dividuals as  are  necessary  for  the  safety  and 
gffod  oTffer  of  the  eosmwnty  at  large. 

Truth —  I  sow  com :  partridges  eat  it, 
and  if  I  attempt  to  defend  it  a^pidnst  the  par- 
tridges, I  am  fined  or  sent  to  jail :{  i^  this, 
for  fear  a  great  man,  who  is  above  sowing 
com,  should  be  in  want  of  partridges. 

The  trade  I  was  bom  to  is  overstocked: 
hands  are  wanting  in  another.  If  I  offer  to 
work  at  that  other,  I  may  be  sent  to  jail  for 
it.  Why  ?  Because  I  have  hot  been  working 
at  it  as  an  apprentice  for  seven  years.  What's 
the  consequence  ?  That,  as  there  is  no  work 
for  me  in  my  ori^al  trade,  I  must  either 
come  upon  the  parish  or  starve. 

There  is  no  employment  for  me  in  my  own 
parish :  there  is  abundance  in  the  next  Tet 
if  I  offer  to  go  there,  I  am  driven  away.  Why  ? 
Because  I  might  become  unable  to  work  one 
of  these  days,  and  so  I  must  not  work  while 
I  am  able.  I  am  thrown  upon  one  parish  now, 
for  fear  I  should  fell  upon  another,  forty  or 
fifty  years  hence.  At  this  rate,  how  is  work 
ever  to  get  done  ?  If  a  man  is  not  poor,  he 
won't  work :  and  if  he  is  poor,  the  laws  won't 
let  him.  How  then  is  it  that  so  much  is  done 
as  is  done  ?  As  pockets  are  pickedL— by  stealth, 
and  because  Ihe  law  is  so  wicked  that  it  is 
only  here  and  there  that  a  man  can  be  found 
wicked  enough  to  think  of  executing  it. 

Pray,  Mr.  Justice,  how  is  the  community 
you  speak  of  the  better  for  any  of  these  re* 
straints  f  and  where  is  the  necessity  of  them  t 
and  how  is  safety  strengthened  or  good  order 
benefited  by  them  ? 

But  these  are  three  out  of  this  thousand: 
not  one  of  them  exists  in  France. 

Lawyers  are  very  busy  just  now  in  prose- 
cuting men  for  Ubels :  these  |H*08ecutions  I 
suppose  are  among  the  wholesome  restraints 
Mr.  Justice  thinks  so  necessary  for  us.  What 
neither  Mr.  Justice  Ashhurst,  nor  Mr.  Justice 
Anybody-else,  has  ever  done,  or  ever  will  do, 
is  to  teach  us  how  we  are  to  know  what  is, 
fix>m  what  is  aot,  a  libel  One  thing  they  are 
all  agreed  in  —  at  least  all  among  tiiem  who 
have  had  any  hand  in  making  this  part  of  the 
law — that  if  what  they  call  a  Ubelia  all  true, 
and  can  be  proved  to  be  so,  instead  of  being 
the  less,  it  is  the  more  libellous.  The  heavier, 
too,  the  charge,  of  course  the  worse  the  libel : 
so  that  the  more  wickedly  a  judge  or  minister 
behaves,  the  surer  he  is  of  not  hearing  of  itw 
This  we  get  by  leaving  it  to  judges  to  make 
law,  and  of  all  things  the  law  of  libels.  Pro- 
tection for  the  thief:  punishment  for  him  who 
looks  over  the  hedge.  —  Oh,  my  dear  couiw 
trymen,  I  fear  this  paper  is  a  sad  libel,  there 
is  so  much  truth  in  it. 


±  May  now-a82S-.be 
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I  know  of  a  young  couple  who  had  X26,000 
between  them,  and  who  could  not  get  married 
till  they  had  given  up  £2700  of  it :  the  law- 
yer's hill  for  the  writings  eune  to  that  money. 
You,  Mr.  Justice  Ashhurst,  who  know  so  wdl 
what  is  orderly  and  what  disorderly,  tell  us 
whidi  is  most  disorderly— <niM,  vukuiry,  or 
puariagef 


AsHHUftST.  —  III.  Happihf  fir  us,  toe 
are  not  hound  by  any  laws  hut  such  as  are 
ordained  hy  the  virtual  consent  of  the  whole 
hingdoau 

Truth Virtual,  Mr.  Justice?— what  does 

that  mean  ?  real  or  imaginary  f  "By  none,  do 
you  mean,  but  such  as  are  ordained  by  the 
real  consent  of  the  whole  kingdom?  The 
whole  kingdom  knows  the  contrary.  Is  the 
consent,  then,  an  imaginary  one  only  ?  A  fine 
thing  indeed  to  boast  of  1  **  Happily  for  you,*' 
said  Muley  Ishmael  once  to  the  people  of 
Morocco,  "  happily  for  you,  you  are  bound 
by  no  laws  but  what  have  your  virtual  con- 
sent :  for  they  are  all  made  by  your  virtual 
representative,  and  I  am  he." 

Look  at  this  law,  my  friends,  and  you  wHl 
soon  see  what  share  the  consent  of  the  whole 
kingdom  has  in  the  nudcing  of  it.  Half  of  it 
is  called  statute  law,  and  is  made  by  parlia- 
ment :  and  how  small  a  part  of  the  whole 
kingdom  has  anything  to  do  with  choosing 
parliament,  you  idl  know.  The  other  half  is 
called  common  law,  and  is  made — how  do  you 
think?  By  Mr.  Justice  Ashhurst  and  Co. 
without  lang,  parliament,  or  people.  A  rare 
piece  of  work,  is  not  it  ?  Tou  have  seen  a 
sample  of  it.  I  say,  by  the  judges,  and  them 
only ;  by  twelve  of  them,  or  by  four  of  them, 
or  by  one  of  them,  just  as  it  happens:  and 
you  shall  presently  see  how.  This  same  law 
they  vow  and  swear,  one  and  all,  from  Coke 
to  bhickstone,  is  the  perfection  of  reason: 
the  reason  of  which  you  are  at  no  great  loss 
to  see.  Their  cant  is,  that  they  only  declare 
it,  they  don't  make  it  Not  they  ?  Wbo  then  ? 
Not  Parliament,  for  then  it  would  be  not  &m^ 
man  law,  but  statute. 


AfRHtTRBT IV. 

not  hound  by  any  laws  huYsuch  as  every  man 
kas  the  means  of  hnouriny. 

In  other  words :  — 
'    Every  man  has  the  means  of  hnomny  aU 
Ae  laws  he  is  bound  by. 

Truth.  —  Scarce  any  man  has  €tke  means 
«f  knowing  a  twentieth  part  of  the  laws  he  is 
bound  by.  Both  sorts  of  law  are  kept  most 
happily  and  carefully  from  the  knowledge  of 
the  people:  statute  law  by  its  shape  and  bulk; 
common  law  by  its  very  essence.    It  is  the 


judges  (as  we  have  seen)  that  make  the  com- 
mon law.  Do  you  know  how  they  nuike  it? 
Just  as  a  man  makes  laws  for  his  dog.  When 
your  dog  does  anythii^  you  want  to  break  him 
of,  you  wait  till  he  does  it,  and  then  beat  him 
for  it.  This  is  the  way  you  make  laws  for 
your  dog:  and  this  is  the  way  the  judges  nudie 
law  for  you  and  me.  They  won't  tell  a  man 
beforehnid  what  it  is  he  should  not  da — they 
wont  so  nrach  as  allow  of  his  being  told : 
they  lie  by  till  he  has  done  something  which 
they  say  he  should  not  have  done,  and  then 
they  hug  him  for  it.  What  way,  then,  has 
any  man  of  coming  at  this  dog-law  ?  Only 
by  watching  their  proceedings :  by  observing 
in  what  coses  they  have  hajiged  a  man,  in 
what  eases  they  have  sent  him  to  jail,  in  what 
cases  they  have  seised  hb  goods,  and  so  forth. 
These  proceedings  they  won't  publish  them- 
selves, and  if  anybody  else  pubtishes  them,  it 
b  what  they  call  a  eontempt  of  court,  and  a 
man  may  be  sent  to  jail  for  it.* 

If,  then,  you  can  be  in  the  four  Westmins- 
ter Hall  courts,  and  the  twelve  circuit  courts, 
and  a  hundred  other  sneh  places  at  once — if 
you  can  hear  everything  and  forget  nothing— 
if  the  whole  kingdom  can  squeeze  itself  into 
a  place  contrived  on  purpose  that  it  may  hold 
none  but  lawyers— if  it  esn  live  in  those  places 
for  ever,  and  has  always  lived  in  them, — the 
"  whole  hinydom"  may  have  that  knowledge 
which  Mr.  Justice  says  it  has  of  the  law;  and 
then  it  will  have  no  further  difficulty,  than 
to  guess  what  inference  the  judge  or  judgea 
will  make  from  all  this  knowledge  in  eadi 
case. 

Counsellors,  who  have  nothing  better  to 
do,  watch  these  cases  as  well  as  they  can,  and 
set  them  down  in  their  noU-boohs,  to  make  a 
trade  of  them ;  and  so,  if  you  want  to  know 
whether  a  bargain  you  want  to  make,  for 
example,  will  stand  good,  you  must  go  with 
a  handful  of  gumeas  in  your  hand,  and  give 
half  of  them  to  an  attorney,  for  him  to  give 
t'other  half  to  a  counsellor ;  and,  when  he  has 
told  you  all  is  right,  out  comes  a  counsellor 
of  the  other  side  with  a  ease  of  his  own  tating 
which  his  brother  knew  nothing  i^,  which 
shovm  you  were  in  the  wrong  box,  and  so  you 
lose  your  money.  Some  of  them,  to  drive  a 
penny,  run  the  risk  of  being  sent  to  jail,  and 
publish  their  note-books  which  they  call  re- 
ports. But  this  is  as  it  happens,  and  a  judge 
hears  a  case  out  of  one  of  these  report-books, 
or  says  it  is  good  for  nothing,  and  forbids  it 
to  be  spoken  of,  as  he  pleases. 

How  should  plain  men  know  what  is  law, 
when  judges  cannot  tell  what  it  is  them- 
selves ?  More  than  a  hundred  years  ago.  Lord 
Chief-Justice  Hale  had  the  honesty  to  con- 
fess he  could  not  so  much  as  tell  what  th^ 
was;  which,  however,  did  not  prevent  his 


*  Burrows'  Reports,  Pre&oa. 
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banging  men  for  theft.*  There  was  then  no 
Mtatute  Imo  to  tell  u»  what  is,  or  what  is  not, 
th^:  no  more  is  there  to  this  day:  and  so 
it  is  with  murder  and  Uhel,  and  a  thousand 
other  things ;  particularly  the  things  that  are 
of  the  most  importance. 

«<  Biiserable,"  says  that  great  Lord  Coke, 
«<  miserable  is  the  slavery  of  that  people 
among  whom  the  law  is  either  unsettled  or 
unknown."  Which,  then,  do  you  think  b  the 
sort  of  law,  which  the  whole  host  of  lawyers, 
from  Coke  himself  down  to  Blackstone,  have 
been  trumpetmg  in  preference  ?  That  very 
sort  of  bastard  law  I  have  been  describing  to 
you,  which  they  themselves  odl  ihe  umoritten 
JaWf  which  is  no  more  made  than  it  is  written 
— which  has  not  so  much  as  a  diape  to  appear 
in — not  so  much  as  a  word  which  anybody 
can  say  belongs  to  it  —  which  is  everywhere 
and  no  where  —  which  come  from  nobody, 
and  is  addressed  to  nobody — and  which,  so 
long  as  it  is  what  it  is,  can  never,  by  any  pos* 
sil&ty,  be  either  knoum  or  tettled. 

How  should  lawyers  be  otherwise  than 
fimd  of  this  brat  of  their  ovm  begetting?  or 
how  should  they  bear  to  part  with  it  ?  It  car- 
ries in  its  hand  a  rule  of  wax,  which  they 
twist  about  as  they  please — a  hook  to  lead 
the  people  by  the  nose,  and  a  pair  of  sheers 
to  fleece  them  with. 

The  French  have  had  enough  of  this  dog^ 
ino:  they  are  turning  it  as  fast  as  they  can 
into  etatuie  kup,  that  everybody  may  have  a 
rule  to  go  by :  nor  do  they  ever  make  a  law 
without  doing  all  they  can  think  of  to  let 
every  creature  among  them  know  of  it.  The 
Fk«nch  have  done  many  abominable  things, 
but  is  this  one  of  them  ? 

Have  you  a  mind,  my  countrymen,  to  see 
two  frees  under  one  hood?  Hear  two  juries 
ekarged—^  grand jtay,  •ndn petty :-^**  Gen- 
tlemen of  the  Grand  Jurgt  Ton  and  every- 
body may  know  what  the  law  is  if  you  please : 
yott  are  bound  by  none  that  you  have  not  the 
ineans  of  knowing." — **  Gentlemen  of  the 
Petig^  Jury!  The  feet  is  all  you  ever  have  to 
do  with :  it  is  our  business  to  say  what  the 
law  is ;  yhr  say  what  you  will,  it  is  impossible 
that  you  should  know  anything  about  the 
matter."  This  was  the  language  of  Mr.  Jus- 
tice and  his  brethren,  till  parliament,  t'other 
day,  in  spite  of  their  teeUi,  taught  them  a 

better  lesson God  bless  the  parliament ! — 

No  dog-law  1  —  IVUament  for  ever  1 

Blind  this  teacher  of  "  peace'*  and  subor- 
dination :  according  to  him,  if  there  are  any 
laws  whidi  are  made  otherwise  thui  **  with 
the  consent  of  the  whole  kingdom^**  or,  that 
'<  every  man  hae  not  the  meane  of  knowing^  we 
are  not  bound**  by  them.  And  this  he  calls 
a  happiness  for  us.t    God  ever  keep  us  from 


*  Hale's  Pleas  of  the  Crown :  tiUe  Larceny. 

-f-  ^  Happily  for  us,  we  are  not  bound  by  any 

laws  but  such  as  are  ordained  by  the  virtual  con- 


sueh  happiness  I  Bad  as  the  law  is,  and  bidly 
as  it  is  nude,  it  is  the  tie  that  holds  sodety 
together.  Were  it  ten  times  as  bad,  if  pos- 
sible, it  would  still  be  better  than  none :  obey 
it  we  must,  or  everything  we  hold  dear  would 
be  at  end. 

Obey  it  we  must :  but,  to  obey  it,  mus^ 
we  not  know  it  ?  And  shall  they  whose  busi* 
ness  it  is  to  make  and  obey  it,  be  suffered  to 
keep  it  from  us  any  longer  ? 

Now*!  will  tell  you,  my  dear  oountrymen, 
what  Mr.  Justice  knows  better  things  than  to 
tell  you ;  how  it  is,  that  what  he  would  make 
you  believe  about  every  man  being  hit  own 
lawyer  might  be  made  true.  If  what  there  is 
good  of  common  law  were  turned  into  statute : 
if  what  is  common  in  both  to  every  clasa  o£ 
persons  were  put  into  one  great  book  (it  need 
not  be  a  very  great  one,)  and  what  is  particu- 
lar to  this  and  that  class  of  persons  were  made 
into  so  many  little  books,  so  that  every  man 
should  have  what  belongs  to  him  apart,  wi^ 
out  being  loaded  with  what  does  not  belong 
to  him.  If  the  general  law-book  were  read 
through  in  churches,  and  put  into  boys'  hands, 
and  made  into  exercises  when  they  are  at 
school ;  and  if  every  boy,  when  he  came  of  age,^ 
were  to  produce  a  copy  of  it  written  with  his 
own  hand  before  he  were  allowed  a  vote  or  any 
other  privilege ;  and  if  this  general  law-book 
contained  a  complete  list  of  the  particuho' 
ofiM ,  and  measures  were  taken  for  putting 
them,  and  each  of  them,  into  each  man's  hand^ 
as  soon  as  the  occasion  happened  which  gave 
him  a  concern  in  it. 

But  then  the  matter  of  these  law-booka 
must  be  made  up  into  sentences  of  moderate 
length,  such  as  men  use  in  common  conver- 
sation, and  such  as  the  laws  are  written  ia 
in  France,  with  no  more  words  than  neces- 
sary :  not  like  the  present  statutes,  in  which 
I  have  seen  a  single  sentence  take  up  thirteen 
such  pages  as  would  fill  a  reasonable  volume, 
and  not  finished  after  all :  and  which  are 
stuffed  vrith  repetitions  and  words  that  are  of 
no  use,  that  the  lawyers  who  draw  them  may 
be  the  better  paid  for  them.  Just  like  their 
deeds,  such  as  you  may  see  in  any  attorney's 
office,  each  filling  from  one  to  a  hundred  skuis 
of  parchment,  long  enough  to  reach  thebreadth 
or  the  length  of  Westminster  Hall ;  all  which 
stuff  you  must  carry  in  your  mind  at  once,  if 
you  would  make  head  or  tail  of  it,  for  it  makes 
altogether  but  one  sentence ;  so  well  do  they 
understand  the  art  of  poisoning  language  in 
order  to  fleece  their  clients.  All  which  deeds 
might  be  drawn,  not  only  more  intelligibly^ 
but  surer,  in  short  sentences,  and  in  a  twen- 
tieth part  of  the  room.  A  complete  set  of 
them  might  be  adapted  to  all  occasions  to 
which  there  are  any  adapted  of  those  at  pre- 
sent in  use,  and  would  have  been  drawn  years 

sent  of  the  whole  kingdom,  and  whidi  every  man 
I  has  the  means  of  knowing."  — .  Athhuret^ 
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ago,  had  there  been  any  hope  of  seeing  them 
made  use  oi. 

Now,  God  bless  our  good  King  George, 
preserve  and  purify  the  Parliament,  keep  us 
from  French  republicans  and  levellers,  save 
what  is  worth  saving,  mend  what  wants  mend- 
ing,  and  deliver  us  out  of  the  dutches  of  the 
harpies  of  the  law  1 


A  Card  to  John  Reeves,  Esq.  Barrister  at 
law,  Chief-Justice  of  Upper  Canada,  Chair- 
man of  the  Society  calling  itself  "  The  5o- 
eiety  far  presenrimg  Liberty  and  Property 
against  Republicans  and  Levellers,*'  held 
at  the  Crown  and  Anchor  Tavern,  in  the 
Strand. 

Mr.  Reeves  says,  he  knows  the  English 
law,  and  that  he  knows  the  spirit  of  it.  He 
has  written  the  history  of  it  in  four  volumes : 
he  ought  to  know  it;  he  ought  to  know  whe- 
ther what  is  here  said  of  it  is  true :  he  knows 
this  charge  of  Mr.  Justice  Ashhurst;  he  says^ 
it  "  breathet  the  spirit  of  the  English  law" 
He  ought  to  know  this  charge,  and  what  spi- 
rit it  breathes:  he  adopts  it,  he  trumpets  it, 
he  drcuhites  it.  He  says,  it  is  suited  to  curb 
the  Ucentious  spirit  of  the  times,  and  so  weU 
suited,  that  it  must  be  read  with  heartfelt  so- 
tisfaction  by  every  true  Englishman,  What  is 
thought  suited  to  produce  an  effect,  does  not 
always  produce  it :  in  one  instance,  at  least, 
this  charge,  instead  of  curbing,  has  had  the 
effect  of  provoking  a  spirit,  which  it  would 
be  nothing  wonderful  if  Mr.  Reeves  were  to 


deem  Ucentious.  Whether  the  spirit  thus  pro- 
voked has  less  in  it  of  the  spirit  of  a  trua 
Englishman,  of  a  friend  to  subordination,  as 
weU  as  good  government  —  to  strict,  as  well 
as  rational  obedience,  than  the  spirit  of  those 
who  wrote,  or  those  who  answer  for,  and 
trumpet  forth,  this  charge,  the  reader  may 
determine.  Mr.  Reeves  vrill  see  this  com- 
ment on  it ;  he  will  see  whether  there  is  any 
thing  in  this  conunent  that  he  can  controvert ; 
if  he  can,  and  will,  he  who  wrote  it  is  ready 
to  defend  it,  and  if  Mr.  Reeves  makes  that  a 
condition,  to  set  his  name  to  the  defence. 

Mr.  Reeves  is,  amongst  other  things,  a 
judge,  and  receives  money  for  adminutering 
justice  to  Canada.  Instead  of  that,  he  stays 
at  home,  makes  parties,  and  circulates  papers 
that  deny  and  protect  the  abuses  of  the  law. 
How  is  this?  Is  it  that  justice  is  useless 
to  Canada,  or  that  Mr.  Reeves  is  useless  to 
justice? 

London,  December  17,  1792. 


NOTE  AT  THE  CONCLUSION. 

It  b  not  altogether  without  compunction, 
that  this  conclusion  is  suffered  to  stand :  so 
striking  is  the  contrast,  which,  according  to 
all  accounts,  the  intrepidity  and  gentleness, 
manifested  by  this  gentleman  in  the  execu- 
tion of  a  justly  odious  office,  has  since  been 
seen  forming,  with  the  atrocity  displayed  in 
the  creation  and  preservation  d  it.  Next  to 
the  non-creation,  or  abolition,  of  the  alien  of- 
fice, would  have  been  the  keeping  the  powers 
of  it  in  the  hands  of  Mr.  Reeves. — August 
27,  1823. 


Digitized  by 


Google 


Digitized  by 


Google 


THE  KING 


▲GAINST 


EDMONDS  AND  OTHERS 

SET  DOWN  FOR  TRIAL,  AT  WARWICK, 
ON  THE  29«b  OF  MARCH  1820. 


BRIEF  REMARKS, 

TENDING  TO  SHOW 

THE  UNTENABILITY  OF  THIS  INDICTMENT. 


BY  JEREMY  BENTHAM,  ESQ. 

BENCHER  OF  LINCOLN'S  INN. 


riUT  PDBUSHED  IN  189». 


Digitized  by 


Google 


To  the  Jurymen  of  Warwu^shire  f  perhaps  abo  to  those  of  Cheshire, ) 
and  such  other  persons  whom  U  may  concern. 


QueenUSquare  PUee^  WestmituUrf 
March  27, 1820. 
Fellow-Countetkex, 

From  the  public  prints,  I  understand,  that  antecedently  to  the  late  trial  of  Sir  Francis  Burdeit  at 
Leieeater,  the  jurying  or  some  of  them,  had  received  an  anoaymous  letter  having  reference  to  that 
trial,  and  that  thai  letter  had  been  spoken  of  as  a  threatening  one.  This  paper  is  not  anonymous, 
and  there  are  no  threati  in  it 

That  which,  to  the  purposes  of  substantial  justice,  is  of -real  and  undeniable  importance  is — that 
those  persons,  from  whom  the  dedsion  comes,  should  have  had  before  them  whatsoever  information 
may  be  of  a  nature  to  secure  the  justice  and  propriety  of  that  decision.  Those  thmga,  which  are 
of  no  importance  to  those  same  purposes,  are-^  the  Aairdf  from  which  the  infotmatioo  comes,  and 
iheformi  which  accompany  the  delivery  of  it 

If,  in  the  mode  of  ddivery,  there  were  anything  of  partiality  or  surprise  —  if ,  of  alleged  facts, 
communication  were  made,  without  their  having  been  subjected  tt>  the  requisite  tests,  employed  as 
securities  for  trustworthiness,  thus  far  the  mode  of  delivery  might  be  censurable,  whatsoever  cre» 
dence,  if  any,  were  eventually  given  to  the  alleged  facts. 

In  Uie  delivery  of  the  following  paper,  care  has  been  taken  that  no  such  partiality  or  surprise 
shall  have  place.  Copies  will  be  delivered,  not  only  to  all  pevMms  who  shall  have  been  ngarded  as 
likely  to  be  among  the  jurymen,  for  the  trial  of  this  cause,  but  to  attomeyi  and  coUfisel  on  both 
aides,  and  even  to  the  judge.  As  to  alleged  matter  of  fact,  capable  of  operating  in  the  way  of 
evidence,  no  such  thing  will  the  paper  be  found  to  contain  in  it :  with  the  exception  of  what  lelatet 
to  the  sute  of  libel  kw  in  the  United  States,  and  that  only  in  the  way  of  illustration  i  the  rest  is  all 
of  it  matter  of  mere  argument,  grounded  on  the  state  of  English  law  as  applied  to  no  other  than 
notorious  &cts. 

Whatever,  if  any,  may  be  the  guilt  of  this  address,  the  defendants  in  this  cause  are  completely 
innooentofit  Not  throu^  any  of  their  hands  will  it  pass  to  any  others.  With  no  one  of  them 
has  any  communication  on  the  subject  ever  been  made  by  me.  By  no  one  of  them  is  it  any  mote 
expected,  than  by  any  other  person  who  will  receive  it 

JEREMY  BENTHAM. 
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A  PROSECUTION,  more  palpably  groundless, 
than  this  upon  the  very  &ce  of  it  may  be  seen 
16  be,  fturely  was  never  instituted. 

In  no  part  of  it,  is  any  specific  and  deter- 
minate criminal  act  so  much  as  charged. 

This  is  the  main  thing  to  be  shown :  and,  for 
the  purpose  of  the  individual  prosecution  in 
question,  this  would  be  abundantly  sufficient. 

But,  worded  as  it  is,  even  if  there  were 
ever  so  many  specific  and  determinate  crimi- 
nal  acts,  not  only  alleged  but  proved,  still, 
tvithout  an  incontestable  violation  of  the 
Juryman's  oath,  no  verdict  of  guilty  could  be 
pronounced  upon  it.  Of  the  proof  that  will 
be  seen  of  this  proposition,  the  vit  looks 
mudh  further ;  even  the  proof  would  be  found 
perhaps  to  apply  to  every  indictment  that, 
for  centuries  past,  has  ever  been  preferred : 
the  trse  will  be  seen  to  apply  to  every  one 
that  will  be  preferred,  unless  kept  dear  from 
the  foul  spots  which  will  here  be  brought 
to  view. 

L  To  begin  with  those  grounds  of  acquittal 
K^di  apply  more  particularly  to  this  indivi* 
dual  indictment.  Not  but  that  those  of  them, 
which  are  of  most  extensive  importance, 
would  be  found  to  have  a  not  less  proper  and 
pointed  application  to  another,  which  is  said 
to  be  set  down  for  trial  on  the  same  circuit ; 
namely,  that  of  the  King  against  Sir  Charles 
Wolseley,  Baronet,  and  Joseph  Iferrison  set 
down  to  b6  tried  at  Chester  assizes,  commen- 
cing on  the  4th  of  April  in  the  same  year  1820. 

1.  First,  then,  as  to  those  grounds  of  ac- 
quittal, which  apply,  in  a  particular  manner, 
to  this  one  individual  prosecution,  as  charac- 
terized by  the  bill  of  indictment  on  which  the 
above  defendants  are  about  to  be  tried. 

In  this  indictment,  I  observe  no  fe^er  than 
nine  distinct  counts.  All  that  is  material, 
I  observe  to  be  comprehended  in  the  first  of 
them.  ' 

The  enormous  quantity  of  surplusage',  of 
which  the  matter  of  the  olJiers  is  composed — 
surplusage,  consisting  of  repetitions  and  dis- 
tinctions without  differences,  may  serve  to 
Indicate  the  character  of  the  prosecution ;  but, 
unless  in  the  way  above  alluded  to,  and  which 
will  be  hereinafter  particularized,  adds  no- 
thing to  the  demand  for  acquittal ;  and,  with 
this  remark,  may  accordingly  be  dismissed. 

In  the  indictment,  in  the  King  against 
Wolseley  as  above,  there  are  but  two  counts. 
In  the  general  character  of  the  offence,  it 
difiers  not  from  this.  With  equal  propriety 
might  the  matter  of  the  seven  counts  with 
Vol.  V. 


which  ihii  is  loaded  have  been  stuffed  inta 
that :  and,  if  the  second  count  in  it  may  be 
set  down  to  the  account  of  surplusage,  still 
the  quantity  of  vexation  and  expense  thereby 
manufactured  in  that  instance,  will  not  be 
more  than  one-eighth  of  the  quantity  manu- 
factured in  this. 

If,  throughout  the  whol»  field  of  thought 
and  action,  there  be  any  such  things  as  in-t 
noxious  and  irreproachable  acta,  surely  those 
which  are  here  charged  as  criminal,  will,  upon 
the  very  hee  of  the  charge,  be  seen  to  be  of 
that  number. 

To  begin  with  the  act  which  forms  the 
charaeteriitic  article  in  the  cluster  of  imputed 
crimes. 

It  consists  in  the  appointment  of  an  agent, 
who,  under  the  denomination  of  LegitUUoruU 
Attorney,  shall,  it  is  intended,  claim  —  daim 
by  letter  to  the  Speaker —  admission  into  the 
House  of  Commons,  in  the  character  of  Mem- 
ber for  the  town  of  Birmingham. 

Well  _  and,  in  this,  what  is  there  that  is 
criminal  ?  On  receipt  of  this  letter,  the  Speaker 
either  gives  the  admission  demanded,  or  he 
does  not. 

If  yes,  here  at  any  rate  is  no  crime ;  unless  1 
the  Speaker  is  an  accomplice  in  it.  -J 

If  no,  what  is  the  consequence  ?  The  le*> 
gislatorial  attorney  takes  Ms  depwture,  and 
there  the  business  ends. 

Was  it  to  force  his  way  in,  that  he  was  to  be 
Bent  ? — to  force  himself  in,  or  to  be  forced  in 
by  others  ?  This  is  not  so  much  as  insinuated. 

What  daim,  at  the  hands  of  law  or  govern*  f 
ment,  was  ever  made,  that  might  not,  with 
as  fidr  a  colour  of  justice,  have  been  charged 
upon  a  man  as  a  crime? 

As  to  the  thing  claimed  — 

Claim  of  a  seat  in  the  House,  as  preferred 
by  petition  in  any  the  most  ordinary  mode? 

Claim  of  a  pew  m  a  church? 

Claim  of  a  seat  in  a  government  or  other 
public  office? 

Chum  of  an  apartment  in  a  private  house? 

As  to  the  mode  of  dsiming  it — 

In  the  case  of  the  seat,  motion  for  9110 
warranto  information  to  try  the  right  of  cer- 
tain descriptions  of  electors,  or  action  at  law, 
aiming,  more  or  less  directly,  at  that  same 
object. 

In  the  other  cases,  action  of  ejectment, 
action  of  trespass,  or  other  action  or  sidt  d^ 
the  most  ordinary  complexion,  as  the  case 
maybe. 

So  much  as  to  the.  end  in  view,  and  tha 
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lift  in  the  list  of  the  nwoiu,  by  which  the 
accomplishment  of  that  end  ia  alleged  to  have 
been  aimed  at. 

Equally  dear  it  will  be  that,  upon  the  fiu» 
of  the  charge,  there  was  nothing  at  all  crimi- 
nal in  any  of  the  anterior  means  employed 
in  relation  to  that  same  end. 

Here,  howeTer,if  nothing  criminal  is  charged^ 
•omething  of  a  criminal  complexion  seems  to 
be  insinuated.  A  large  nwmher  is  assigned 
•a  the  number  of  the  persons,  who,  on  the 
occasion  in  question,  for  the  purpose  in  ques- 
tion, were  assembled :  —  A  huge  number ; 
and,  from  the  mere  magnitude  of  the  number, 
the  criminality  of  intention  is  required  to  be 
inferred.  That  number  is  twenty  thousand 
or  more* 

Twenty  thousand?  Well,  and  if  twice 
twenty  thousand,  what  then  ?  Not  as  yet 
was  that  law  in  existence  under  which  the 
number  of  persons  standing  in  the  presence 
of  each  other,  without  any  evil  act,  or  per- 
eeptible  evil  intention,  has  been  made  to  con- 
stitute an  offence. 

Twenty  thousand  ?  Well — and  suppose 
it  had  been  two  hundred  thousand.  Of  the 
multitudinousness  of  it,  what  would  have 
been  the  effect  ?  No  mischief  in  any  assign- 
able shape,  having  ensued,  the  greater  the 
multitude,  the  clearer  and  stronger  the  proof 
of  the  innoxiousness  of  everything  that  was 
intended  to  be  done  ?  Why  ?  Because,  the 
greater  the  multitude  prepared  to  co-operate 
in  a  scheme  of  mischief,  the  greater  the  fif- 
cility  for  the  accomplishment  of  it.  These 
were  the  means :  no  power  of  resistance  any- 
where.  These  were  the  irresistible  means  of 
mischief,  and  no  mischief  done  or  attempted: 
towards  any  such  attempt,  not  any  the  least 
preparation  made.  Instead  of  proof  of  mis- 
chievous intention,  here  surely  is  as  complete 
proof  of  the  absence  of  all  mischievous  inten- 
tion as  it  is  possible  to  conceive. 

Well,  but  something  more  is  charged  as 
having  been  intended,  and  s<Hnething  more 
is  charged  as  having  actually  been  done. 

The  other  things  diarged  as  intended — as 
being  the  things,  for  the  doing  of  which  the 
meeting  was  brought  about,  and  took  place, 
are — the  procuring  the  adoption  of  the  as- 
•embly  for  certain  wrUtem  diicouneB,  BHieged 
copies  of  which  are  accordingly  set  forth. 

The  things  charged  as  done  are— the 
giving  the  desired  adoption  to  those  same 
written  discourses,  and  the  delivery  of  certain 
spoken  speeches,  having,  for  their  object,  the 
obtaining  of  that  adoption. 

As  to  the  written  or  printed  discourses,  -> 
of  the  accuracy  of  the  alleged  copies,  the 
defendants  surely,  supposing  them  even  to 
have  just  ground,  could  scarcely,  as  it  should 
seem,  find  any  motive  for  starting  a  doubt. 
In  any  one  of  them,  if  there  be  anything 
^iminal,  then  of  every  newspaper  that  has 


been  published  for  the  last  half  century  (to 
go  no  further,}  the  publication  has  been  m 
crime.  On  this  supposition,  unless  it  be  in 
the  way  of  undiscriminating  praise,  nothing 
that  in  that  time  has  been  published  on  the 
subject  of  the  constitution,  or  any  part  of  it, 
can  have  been  published  without  a  crime. 

Remain,  the  speeches  alleged  to  have  been 
tpoken^  —  sp(dcen,  without  having,  on  the 
part  of  the  speakers,  been  committed  to  wri- 
ting: and  of  which,  accordingly,  no  allc^ged 
copies  are  set  forth. 

These,  of  course — for  what  could  be  eaner 
than  to  say  so  ? — were  '*  seditious,  malicious, 
inflammatory,  '*  —  in  a  word,  everything  that 
was  bad. 

Well:  this  is  what  is  said  of  them.  But 
the  alleged  speeches  themselves,  of  which  all 
this  is  said,  what  were  they  ?  Oh,  this  is  what 
the  defendants  were  not  to  be  permitted  to 
know.  They  might  have  questioned  the  evi« 
dence :  they  might  have  opposed  it  by  counter 
evidence  :  they  might  have  questioned  the 
inferences :  they  might  have  opposed  them 
by  arguments.  Accordingly,  of  these  the 
tenor  is  not  so  much  as  professed  to  be  given  i 
nothing  but  what  is  called  the  "  tubstanee.'* 

As  to  this  allied  substance,  it  so  happens 
that  I  have  not  as  yet  obtained  informatioii 
what  it  was.     But  what  matters  it  ? 

For  words  alleged  to  have  been  spoken  to 
the  prejudice  of  an  individual,  no  action  can 
be  maintained^  unless  the  very  worcb  are  set 
forth :  no  action,  of  which  the  worst  result 
to  the  defendant  is  mere  pecuniary  lose. 
In  the  present  case,  to  pecuniary  loss  to  any 
amount  may  be  added  imprisonment  to  any 
amount. 

As  to  these  discourses,  written  and  spoken 
together,  suppose,  for  argument  sake,  there 
had  been  anything  criminal  in  them,  if  justice, 
as  well  as  vengeance  had  been  the  object,  tikey 
would  (would  they  not  ?)  have  been  made  the 
only  matter  of  the  indictment.  To  add  to 
them  those  other  acts  and  designs,  whidi  are 
so  plainly  dear  of  all  criminality,  what  better 
object  can  it  have  had  than  that  of  causing 
lawful  actions  to  be  confounded  with  unlaw* 
ful  ones,  confounded  in  the  minds  of  the  jury, 
confounded  in  the  sentence  of  the  judge  ? 

Well  then — in  no  one  of  all  the  acts  hers 
charged — in  no  one  of  them,  supposing  than 
all  proved  —  is  anything  either  criminal,  or 
so  much  as  in  any  way  improper,  to  be  found. 
On  what,  then,  can  have  rested  any  hopes  that 
may  have  been  entertained  of  seeing  the  acoft- 
sation  followed  by  conviction?  On  nothiqg 
but  certain  other  imputations  of  supposea 
intention :  imputations,  in  regard  to  which 
let  it  be  judged  whether  they  can  have  had 
their  origin  in  any  other  source  than  the  paa* 
sions  by  which  the  prosecution  was  produced* 
Now  then,  as  to  these  ulterior  alleged  oii> 
ginal  intentions,  what  are  they? 
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'  Xntentioas,  yea,  and  con^piraef,  to  produce 
eniain  undeorable  effects,  of  a  general  de- 
wription,  at  indefimtely  diitaat  periods.  As 
to  the  oonspinMy,  this  will  be  oonsideFed  by 
and  by. 

As  to  the  undesirable  effects,  they  are  — 
1.  Discontent  and  disaffection  in  the  minds 
of  the  liege  subjects,  and  so  forth. 

Hatred  and  contempt  of  the  government 
oonstitutioD  of  this  reahn  aa  by  law  es- 


As  to  the  cmUempt^  let  it  suffice  to  obserre, 
ttat,  from  persons  in  the  one  situation,  to- 
wards persons  in  the  other,  the  ezistenoe  of 
any  such  sentiment  not  being  possible  in  amf 
instance,  could  not  be  possible  in  that  in- 
stance :  hatred  in  any  quantity :  yes :  but  to- 
wards any  man,  on  whose  will  he  sees  his  &te 
dependent,  no  man,  who  was  in  his  senses, 
ever  entertained  any  such  sentiment  as  eon- 
Umpt,  Contempt  on  account  of  this  or  that 
particular  feature  in  the  other's  character, 
3res:  but  this  is  nothing  to  the  purpose.  By 
BO  such  particular  contempt,  so  long  as  fear 
remains,  can  contempt,  to  any  practical  pur- 
pose, be  constituted. 

Ferdinand  the  embroiderer  was  contemned. 
Tes:  but  Ferdinand  the  torturer,  was  he  the 
less  feared  ? 

Remain,  disamtent,  duaffection,  and  haired. 
But  these,  what  are  they  but  sfaAdes  of  one 
and  the  same  sentiment  (call  it  what  you  will) 
emotion,  passion,  affection,  or  state  of  mind  ? 
On  a  charge  of  this  sort,  suppose  a  verdict 
of  guilty  to  be  pronounced,  and  an  unifimn 
aeries  of  such  verdicts,  for  such  a  cause,  as- 
sured, —  consider  what  would  be  the  conse- 
quence. What  is  called  the  Uberty  of  the 
pren  would  thenceforward  be  not  merely  use- 
less, but  much  worse  than  useless.  Supposing 
misrule  to  have  place,  newspapers,  instead  of 
being  a  check  upon  it,  would  be  exclusively 
an  instrument  of  it,  and  a  support  to  it. 
liberty  of  exposing  it?  No:  liberty  of  justi- 
fying it  and  praising  it  ?  Oh  yes :  Ml  liberty, 
and  gain  too,  into  the  bargain.  Such,  if  the 
aystem  here  pursued  be  constantly  acted  upon 
— such,  it  will  be  seen,  will  be  the  liberty  of 
the  press. 

At  this  time,  behold  already  the  system  of 
libel  law  brought  out  in  all  its  perfection. 
First-came  this  and  the  other  indictments: 
then,  as  if  in  acknowledgment  of  their  insuf> 
fidency  and  untenability,  came  the  statutes 
in  which  the  same  principle  is  adopted,  b  ap- 
plied to  practice,  and  is  made  to  receive  the 
sanction  of  the  legislature :  the  legislature  — 
including  that  House,  by  which  its  own  ac- 
knowledged corruptions  are  thus  defended 
against  all  possibility  of  remedy. 

The  principle  is — that,  in  so  fer  as  the 
conduct  of  the  men  in  power,  whoever  they 
are,  is  in  question,  or  the  state  into  which, 
by  their  conduct*  tiie  rale  of  actioDy  in  all  its 


several  parts,  has  been  brottp:fat,.*no  discus- 
sion shall  have  place,  either  in  spoken  speedi, 
or  in  writing — neither  evidence,  nor  argu- 
ment, shall  be  employed — on  any  other  than 
one  side,  and  that  side  theirs :  in  a  word,  ti 
may  be  styled  the  principle  of  despotism,  aa 
^iplied  to  political  discourse. 

Talk  of  liberty  indeed!  So  fer  as  depends 
upon  the  definition  of  a  libel,  whether  made 
imder  that  sort  of  law  which  is  made  by  par- 
liament, or  that  sort  of  law,  which,  on  pre- 
tence of  being  declared,  is  made  by  judgea,— 
the  liberty  of  praise  always  excepted,  see  and 
judge  whether,  in  speaking  of  the  conduct  of 
government,  or  of  "  the  members  of  govern- 
ment,** there  be  any  more  liberty  in  Enj^and 
(not  to  sp^  of  Scotland)  than  in  Morocco. 

Look  first  to  the  sort  of  law  the  judgea 
make.  Look  to  the  great  manufectory  of  the 
political  branch  of  penal  law — the  King's 
Bench. 

To  go  no  further  back  than  the  middle 
of  the  late  reign, — for  this  will  be  quite  suffi- 


Look  to  the  year  1702.  See  what  Lord 
Kenyon  says:*  **  I  think  this  paper**  (in  the 
Morning  Chronicle)  '*  was  published  with  a 
wicked,  malicious  intent,  to  vilify  the  govern- 
ment, and  to  mahe  the  people  discomteiUad 
with  the  constitution  under  which  they  live. 
That  is  the  matter  charged  in  the  informft- 
tion:  that  it  was  done  with  a  view  to  vilify 
the  constitution,  the  laws,  and  the  govern^ 
ment  of  this  country,  and  to  infuse  into  the 
minds  of  his  Biajesty*s  sutjects  a  belief  that 
they  were  oppressed;  and,  on  this  ground,  I 
consider  it  as  a  gross  and  seditious  libeL" 

Look  onwards  now  to  1804.  See  what 
Lord  Ellenborough  says:t  *' If  in  so  doing, 
(*exhibitinff  the  folly  or  imbecility  of  the 
members  of  thegoveniment,')individual  feel- 
ings are  violated,  there  the  line  of  interdietion 
b^lins,  and  the  offence  becomes  the  sulject 
of  penal  visitation."—.**  If  individual  M&ngs 
are  violated,**— t.  e.  in  plain  English,  if,  on 
the  part  of  any  one  of  the  persons  so  situated, 
any  uneasiness  is  in  this  way  produced,  — a» 
often  as  any  written  discourse,  productive  of 
this  effect,  is  published,  every  person  instru- 
mental in  the  publication  is  to  be  punished 
for  it.  Now,  if  there  be  any  sort  of  proof  bf 
which,  more  than  by  any  other,  a  inan*s  hav- 
ing  experienced  uneasiness,  from  the  cause  in 
question,  is  effectually  demonstrated  and  put 
out  of  doubt,  it  is  surely  the  feet  of  his  havu^ 
imposed  upon  himself  the  expense,  and  trou- 
ble, and  odium,  of  prosecuting  for  it.  Admit 
but  this,  the  consequence  is  as  satisfectory 
as  it  is  sim|de.     It  is — that,  in  every  easeo 


«  Bang  against  Peixy  and  Lsmbert,  9th'^[>e- 
eemberim    Erskine^s  Speeches,  IL  S71. 

t  Holtt  Libel  Law,  2d  £dition,_page  115^ 
from£.T.  K.  B.  18Ms  and  7  EMt.  R$,  The 
King  V.  Johnson, 
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libel  '*  on  the  members  of  the  government/' 
the  Tery  act  of  provecution  is  condusive  evi- 
dence c^  the  guiltiness  of  the  party  prose- 
cuted, and  a  verdict  of  guilty  ought  to  follow, 
of  course. 

>  Look  back  for  a  moment  at  Lord  Kenyon. 
Speak  but  a  word  in  any  such  '*  view  as  that 
or  infusing  into  the  minds  of  his  Majesty's 
subjects  any  such  belief  as  that  they  are  op- 
pressed,'* —  the  writing  in  which  you  say  this 
IS  **  a  gross  libel,"  and  your  punishment, — or, 
as  the  piety  of  Lord  EUenborough  phrases  it, 
your  **vigiiatum,"  is,  of  course,  proportion- 
able. Now  suppose,  for  argument  sake,  that, 
in  any  one  instance,  it  has  happened  to  these 
fortunate  subjects,  or  any  one  of  them,  to  have 
aetmalijf  been  oppressed:  is  be  to  presume  to 
take  any  such  liberty  as  that  of  saying  so  ? 
No:  not  if  Lord  Kenyon,  or  Lord  EUenbo- 
vottgfa,  or  (one  may  almost  venture  to  say) 
Lo^  Anybody  else  in  that  place,  with  their 
penal  visitations,  can  stop  his  mouth. 

A  constitution  —  a  government  —  a  set  of 
laws,  under  which,  if  ^  men  were  oppressed 
to  the  uttermost,  no  man  could,  without  be- 
ing punishable,  dare  to  say  that  any  men  are 
oppressed — punishable  in  a  way  which,  to 
nine-tenths,  or  nineteen-twentieths,  would  be 
utter  ruin, — such,  in  this  country,  are  the 
constitution,  the  government,  the  whole  &- 
brie  of  the  laws,  according  to  the  view  so 
repeatedly  and  uniformly  taken  and  given  of 
them  in  the  King's  Bench. 

The  more  closely  the  nature  and  conse- 
quences of  this  doctrine  are  looked  into,  the 
more  dear  will  be  our  conception  of  the  in- 
fluence it  can  not  but  have  on  the  character 
of  the  constitution,  on  the  goodness  of  the 
government,  on  the  condition  of  the  people. 
The  more  grinding  the  oppression  exerdsed, 
and  the  mo^e  flagitious  the  conduct  of  those 
who  exercise  it,  the  more  flagitious  must,  ac- 
cording to  this  doctrine,  be  the  crime,  and 
the  more  excruciating  the  intended  punish- 
ment, of  those  who  presume  to  bring  to  view 
all  or  any  of  these  things  as  they  are :  the 
more  corrupt  and  tyrannical  the  state  of 
ike  government— of  the  law —  constitutional 
branch  and  other  branches  taken  together — 
the  more  flagitious  and  unpardonable  must  be 
the  Clime  of  representing  it  to  be  what  it  is. 
.  How  should  this  be  otherwise  ?  In  so  &r 
as  he  has  any  regard  for  the  public  interest, 
his  own  share  in  it  included — the  more  highly 
detrimental  to  that  interest  any  measure  of 
government*  any  arrangement  of  law,  any 
misconduct  on  the  part  of  the  *'  members  of 
the  government,"  or  any  one  of  these,  is, — 
the  more  intense  the  displeasure  which,  by 
the  view  of  the  imperfection  in  question,  will 
have  been  kindled  in  the  mind  of  that  man. 
But,  the  more  highly  detrimental  it  is  in  his 
<iwn  conception,  the  more  pernidous,  in  so 
far  atf  depends  upon  him  and  his  report  of 


it,  will  it  be,  m  the  conception  of  all  sueh 
other  persons,  to  whom  the  conception  he  has 
formed  in  relation  to  it  shall  have  come  to  be 
known.  To  use  the  words  of  the  indictment, 
the  more  intense  "  the  diBcontetit,  the  dUaffeC' 
Hon,  the  hatred,**  produced  by  the  oppression, 
in  the  breast  of  any  man  who  speaks  of  it, 
the  more  anxious  and  industrious  will  he  n»-. 
turally  be  to  communicate  the  Uke  affections 
to  others,  and  the  greater  the  number  of  those 
to  whom,  in  so  £»  as  he  succeeds,  he  will  have 
communicated  it.  But  the  more  intense  and 
extensive  the  displeasure  thus  seen  to  be  ex-- 
dted,  as  towards  them,  the  greater,  of  course, 
the  injury  done  to  the  beings  in  question  — . 
to  the  beings  of  both  sorts  spoken  of :  to  the 
ideal  beings  above  mentioned;  and  to  the 
real  beings,  those  **  members  of  government," 
whose  "  individual  feelings"  be  their  conduct 
what  it  may,  are  thus  to  be  kept  from  **  vto- 
lation*'  at  any  price :  as  to  the  constitution, 
with  its  et  ceterag,  the  more  tyrannical  and 
corrupt  it  is,  the  more  justly  and  severely 
«  visitable"  wiU  be  the  crime  of  him  who  has 
dared  to  speak  of  it  as  being  what  if  is :  as 
to  the  oppressor  whom  it  has  bred,  and  who 
in  his  turn  upholds  it,  the  more  flagitious  the 
oppression  be  exercises  has  been,  the  more 
flagitious  and  severely  visitable  is  the  op- 
pressed individual,  who  has  dared  to  speak  of 
him  as  bdng  what  he  is. 

Not  to  speak  of  any  other  indictment  — 
to  profess  to  give  effect  to  the  prindples 
acted  upon  by  this  indictment,  and  by  the 
statutes  by  which  it  has  been  followed —  to 
profess  this,  and,  at  the  same  time,  to  pro* 
less  to  allow  to  go  unpunished  any  writer 
whatsoever,  who  presumes,  in  any  way,  to 
question  the  propriety  either  of  any  part  of 
Uie  rule  of  action — real  or  imaginary  —  sta- 
tute law  or  common  law — or  of  ike  con- 
duct of  any  one  of  the  **member8  of  the 
government"  is  surely  a  conthidiction  in 
terms.  Say  what  you  will,  if  it  be  to  any 
such  effect,  what  you  say  either  has  no  ten- 
dency at  all,  or  it  has  that  same  forbidden 
and  punishable  tendency :  in  saying  it,  dther 
you  have  no  view  at  all,  or  you  have  that 
same  forbidden  and  punishable  view. 

Diecantentf  diet^ction,  hatred — the  ob- 
jects —  the  affections  indicated  by  these 
words, — who  does  not  see,  that  these  are 
but  so  many  degrees  in  the  scale  of  dimppro^ 
batUm  or  displeature?  But,  in  the  words 
disapprobation  and  displeasure,  we  have  the 
names  of  an  affection  or  emotion,  the  degrees 
of  which  rise,  one  above  another,  in  a  scale, 
the  lowest  point  of  which  is  at  apathjf,  and 
the  highest  at  madness ;  and  of  no  one  of  these 
degrees  is  it  possible  for  words  to  convey  any 
sudi  description  as  can  enable  a  man  to  dis- 
tinguish the  place  it  occupies  on  the  scale. 
On  this  occasion,  or  on  that  other  occasion-, 
in  a  word,  on  any  occasion ..  what  is  the  de- 
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pee  a  Bun  may  be  allowed  to  feel  ?  what  is 
the  degree  a  man  may  be  allowed  to  endea- 
vour to  communicate  ?  By  the  same  object 
by  which  one  degree  of  disapprobation  is  pro- 
duced in  the  breast  of  one  man,  another  de- 
pee  will  be  produced  in  the  breast  of  another : 
in  the  same  breast  it  will  at  one  moment  be  at 
one  degree,  at  another  moment  at  another. 

Will  men  allow  of  no  written  expression 
of  digapprobatitm  or  diaphawre  whatsoever? 
then,  without  self-contradiction  in  terms,  they 
cannot  allow  of  complaint.  Not  to  speak  of 
remonstrances,  away  go  all  petitions  for  re- 
dress. Here  would  be  an  improvement  I  How 
commodiously,  by  this  means,  would  the  busi- 
ness of  government  be  simplified !  Yes ;  could 
it  but  be  accomplished:  but,  as  yet,  that  may 
be  too  much  to  look  for.  Will  they  then  allow 
of  any  such  expression  ?  Let  them  then  make 
known  what  the  degrees  are  which  they  Mrill 
allow,  and  what  those  are  which  they  will  not 
allow.  Let  them  make  known  what,  on  each 
occasion,  are  the  de^ees  which  they  will  allow 
to  be  feU,  what  the  degrees  whidi  they  will 
allow  to  be  expre$ted,  what  the  degrees  which 
they  Mrill  allow  to  be  endeavoured  to  be  *<  ex- 
ciied**  and  **  stirred  up."  Of  these  several 
degrees,  let  them  give  such  descriptions  as 
shall  render  it  possible,  at  least,  for  a  man  to 
know  what  degree  he  may,  on  each  occasion, 
give  expression  to,  without  being  *'  visited" 
and  what  he  may  not  give  expression  to,  with- 
out being  '<  visited.**  Let  them,  in  a  word, 
eonstruct,  and,  along  with  the  statutes  at  large, 
expose  to  sale,  an  appropriate  pathological 
thermometer :  an  instrument,  by  which  shall 
be  indicated  the  degrees  of  mental  caloric 
allowed  to  have  place,  as  being  &vourable  to 
the  health  of  the  bodif  politic,  as,  in  an  ordi- 
nary thermometer,  in  a  line  with  the  word 
temperate,  the  degree  of  physical  caloric  re- 
garded as  most  fiftvourable  to  the  health  of 
the  bodp  natural  is  indicated.  This  done,  then, 
and  not  before,  will  be  the  time  for  "  visit- 
mg,"  with  justice  and  with  effect,  discourses 
tending  to  the  production  of  the  undesirable 
sentiments,  affections,  and  states  of  things  in- 
dicated by  the  words  discontent,  disaffection, 
hatred,  and  whatsoever  other  similar  ones  may 
be  in  store.  This  not  done,  they  not  only  leave 
exposed  to  undue  punishment,  the  restless 
men  who  stand  exposed  to  the  temptation  of 
thus  offending,  but,  what  is  so  much  worse, 
they  leave  their  own  high  pleasure  continually 
unfulfilled,  and  their  own  **  individual**  and 
precious  **  feelings"  as  continually  violated. 

Oh,  but  (says  somebody)  when  Lord  Kenyon 
spoke  of  the  published  intent  of  **  vilifying  the 
government,"  and  so  forth,  and  thereby  of  pro- 
ducing '*  discontent,"  as  a  thing  not  to  be  en- 
dured, what  his  learned  lordship  meant  was 
— not  the  presenting /icto  to  view — facts, 
whatever  were  their  tendency — ^but  comments 
— comments  pouring  down,  in  scurrilous  and 


offensive  terms,  reproach  upon  the  persons^ 
ideal  or  real,  and  Uius  **  violating  tne  ibbl« 
iNos"  of  the  real  ones.  So  it  was  with  Lord 
Kenyon :  and  therefore  so  it  was  with  Lord 
EUenborough ;  for  these  two  were  one. 

Alas,  sir  1  comments  were  indeed  in  their 
lordships*  view,  but  facts  were  not  the  less 
so:  &ct8  were  what  they  had  in  view  Uie 
suppression  of,  and  that  with  still  greater 
anxiety  than  any  comments,  how  reproachful 
soever,  that  ooidd  be  made  on  any  such  Acts. 
On  prosecution  for  a  libel,  whether  by  indict- 
ment or  information,  if  the  libel  be  a  political 
one,  if  the  persons  struck  at  are  *'  members 
of  the  government,**  is  not  the  truth  of  the 
imputation,  according  to  all  manu&cturers  of 
King's -Bench  law,  no  justification,  nor  so 
much  as  extenuation? — according  to  some  of 
them,  even  an  aggravation  of  the  crime? 

Now  then,  if  we  come  to  **  individual  feel- 
ings,**  and  the  things  that  violate  them,  by 
what  is  it  that  they  are  likely  to  be  most 
sensibly  violated?  Is  it  by  mere  words  of 
empty  reproach  —  words,  by  which  nothing 
else  is  proved,  but  the  anger  which  the  uU 
terer  feels,  or  would  be  thought  to  feel,  aa 
towards  the  object  against  which  they  are 
uttered ;  and  from  which  any  bad  effect  that 
u  produced  upon  reputation  is  no  less  apt  to 
attach  upon  the  reputation  of  the  partj  re- 
viling, than  upon  that  of  the  party  reviled  ? 
Is  it  by  such  empty  sounds,  or  is  it  by  words 
by  which  determinate  facts  are  brought  to 
light  —  misdeeds  by  which,  in  proportion  ta 
their  enormity,  the  reputation  of  the  misdoer 
is  soiled  and  depressed? 

Which  would  give  you  most  oneasinesa 
(answer  me,  whoever  you  are,)  to  be  called 
a  thief,  or  to  be  proved  to  be  one  ? 

Now  then,  if  I  were  a  juror,  under  any 
such  indictment,  would  I,  for  anything  that 
a  man  had  been  proved  to  have  said,  either 
in  speech  or  in  writing,  against  any  of  those 
exalted  personages,  ideal  or  real,  on  any  such 
ground  as  that  of  an  alleged  tendency  to 
produce  discontent,  disaffection,  or  hatred,  — 
would  I  join  in  a  verdict  of  guilty  ?  Not  L 
indeed. 

With  pride — with  selfish  terror — with  ma- 
lignity —  on  benches  or  in  Houses — suppose 
the  **  members  of  the  government" — suppose 
them  mad — would  it  be  for  me  to  infect  my« 
self  with  their  madness,  and  concur  in  giving 
effect  to  it  ?  Ah  no :  rather  would  I  do  what 
depended  upon  me  towards  staying  the  plague, 
instead  of  spreading  it.  Hatred,  is  it  not  & 
contagious  passion  ? — from  the  harbourer  and 
prodaimer,  is  it  not  apt  to  pass  to  the  object 
of  the  hate  ? 

Nay,  but  (says  somebody)  you  have  been 

too  hasty :  when  you  saw  what  Lord  Chief 

Justice  Lord  Kenyon  said,  you  should  have 

seen  what  Mr.  Attorney- General  said:*  *'  Tha 

•  1  Russel,  p,  m  ^ 
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right  of  every  man  to  represent  what  he  may 
conceive  to  be  an  abuse  or  grievance  in  the 
government  of  the  country  can  never  be  ques- 
tioned." 

Alas,  sir  I  this  may  satisfy  you,  whoever 
you  are,  but  it  cannot  satisfy  me. 

In  the  first  place,  it  is  only  an  attorney- 
general  that  says  this.  But  an  attorney-ge- 
neral may  say  what  he  pleases,  and  nothing 
comes  of  it.  He  may  say  what  he  pleases, 
nobody  is  bound  by  it ;  not  even  he  himself. 
In  this  or  any  other  way,  he  may  be  as  liberal 
as  he  pleases,  and  all  without  expense. 

But,  in  bringing  to  view  this  essence  of 
liberality,  one  drop  there  is  which  you  have 
omitted.  This  drop  u  a  parenthesis :  and,  by 
this  parenthesis,  the  effect  of  the  induding 
dause  is  reduced  to — let  anybody  say  what. 
«•  If  his  intention  in  so  doing  be  honest,"  says 
the  qualifying  clause — **  S  his  intention  in 
80  doing  be  honest,  and  the  statement  made 
upon  fiur  and  open  grounds." 

Thus  fiir  Mr.  Attorney-General.  Unfor- 
tunately, his  (the  defendant's)  intention  ne- 
ver is  honest :  the  special  pleader  or  other 
draughtsman  takes  care  it  never  shall  be ;  he 
makes  it  *'  seditious,  malidoos,"  and  every- 
thing that  is  bad;  and  this  is  matter  of  form : 
these  are  words  of  course ;  and,  though  they 
were  never  true,  would  of  course  be  taken  to 
be  true. 

Then  as  to  the  fair  and  open  groanda  f 
What  are  the  grounds  open  to  him  ?  Not  any 
matters  of  fiict.  To  produce  anything  of  this 
sort,  would  be  to  attempt  to  prove  tiie  truth 
of  the  libel :  which  (as  hath  been  seen)  is 
never  to  be  endured. 

Oh,  but  what  is  this  you  would  have  us  do  ? 
Would  you  have  us  destroy  the  government? 
Would  you  leave  the  government  of  the  coon- 
try  without  protection?  Its  reputation,  upon 
which  its  power  is  so  perfectiy  dependent, 
— would  you  leave  that  most  valuable  of  its 
treasures  without  protection?  Would  you 
leave  it  in  the  power  of  every  miscreant  to 
destroy  it  ?  In  such  a  state  of  helplessness, 
is  it  in  the  nature  of  things  that  government 
should  anywhere  subsist  ? 

Subrist  ?  Oh  yes,  everywhere ;  and  be  all 
the  better  for  it.  hooV  to  tke  United  Statea. 
There  you  see  government :  do  you  not  ? 
Well :  tnere  yon  see  government,  and  no  libel 
law  is  there :  the  existence  of  the  supposed 
deficiency  you  shall  see :  and  where  libel  law 
is  the  article,  you  will  see  how  much  better 
defideney  is  than  wpply. 

In  answer  to  a  letter  of  inquiry  written  by 
me  not  long  since  — the  exact  time  is  not  ma- 
terial— here  follows  all  that  relates  to  this 
subject,  of  a  letter  written  by  a  person  whose 
competence  to  give  the  most  authentic,  and 
in  every  respect  trustworthy,  information  on 
this  subject,  is  not  to  be  exceeded :  — 

"  Prior  to  what  was  commonly  called  tlU 


Beditum  act,  there  never  was  any  sadi  thiQf 
known  under  the  federal  government  of  the 
United  States  (in  some  of  the  individual 
states  they  have  sometimes,  I  believe,  taken 
place)  as  a  criminal  prosecution  for  a  politieal 
Ubel.  The  sedition  act  was  passed  by  oon« 
gress,  in  July  1706.  It  expired  by  its  own 
limitation  in  March  1801 .  There  were  a  fow 
prosecutions  under  it,  whilst  it  was  in  force. 
It  was,  as  you  have  intinuited,  an  unpopular 
law.  The  party  that  passed  it  went  out  of 
power,  by  a  vote  of  the  nation,  in  March  1801. 
There  has  been  no  prosecution  for  a  political 
libel,  under  the  authority  of  the  government 
of  the  United  States,  since  that  period.  No 
law  known  to  the  United  States  would  autho- 
rize such  a  prosecution.  During  the  last  war« 
the  measures  of  the  government  were  assailed, 
by  the  party  in  opposition,  with  the  most  un- 
bounded and  furious  licence.  No  proseeutJOB 
for  libel  ever  followed.  The  government 
trusted  to  public  opinion,  and  to  the  sponta- 
neous counteracting  publications,  from  among 
the  people  themselves,  for  the  refutation  of 
libels.  The  general  opmion  was,  that  the 
public  arm  grew  stronger,  in  the  end,  by  this 
course. 

**  I  send  you  a  volume  of  the  laws  of  the 
United  States,  containing  the  sedition  act  in 
question.  It  will  be  found  at  page  97,  ch.  91, 
You  will  observe  a  departure  fi^m  the  eom« 
mon  law,  in  that  it  aUowed  a  defendant  ta 
avaU  himself  of  the  truth  of  the  chargeM  coa- 
tai$iedin  the  nubUcatioH" 

Thus  mucn  for  my  authority :  whose  name 
I  cannot  at  this  instant  take  upon  me  to  make 
public. 

This  same  eedttitm  act,  pity  it  is  that  the 
necessary  limits  of  the  present  paper  forbid 
the  insertion  of  it:  another  occasion  mav  be 
more  fevourable.  It  will  then  be  seen  how 
complete  the  proof  it  gives  of  the  needless- 
ness,  and  thence  of  the  uncompensated  mis- 
due  vousness,  not  only  of  our  libiel  law, -» im- 
ported as  it  was  from  the  Star-chamber,  by  a 
single  judge  of  King  James  or  King  Charles'a 
making,  the  Lord  Cohe,  —  but  of  every  one 
of  the  six  new  laws  made  by  his  Most  Exed- 
lent  Majesty  that  now  is,  with  the  adviee  of 
his  ever  fiiithful  Lords  and  Commons:  made^ 
for  the  defence  of  everything  that  is  rich  and 
poweiful,  supported  by  the  whole  body  of 
the  constituted  authorities,  and  an  army  of 
100,000  men,  against  the  attacks  of  perhapa 
as  many  unarmed  men,  supported  by  thdr 
wives  and  diildren. 

Think  not  that-- because  if  the  reputation 
of  an  individiud  were  left  without  protection 
at  the  hands  of  the  judges,  it  would  be  a  defoct 
in  the  laws,  _it  would  be  a  like  defect,  if 
the  reputation  of  the  government — the  ideal 
bdng,  or  that  of  the  members  of  government, 
the  real  beings  —  were  left  in  tiie  i 
protected  ftate> 
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Tke  indindntl  would,  in  sach  a  caie,  be 
«xpoied  to  injustice :  — the  go?enuDent,  the 
member  of  govenunent,  in  this  laine  case, 
11  mU  expoeed  to  any  injustioe.  He  is  not, 
even  under  the  goTemment  of  the  United 
States,  with  its  frugal  means:  much  less 
would  he  be  under  tiie  government  of  this 
county,  with  its  unbounded  means. 

Against  attacks  on  reputation,  of  the  whole 
number  of  individuals  it  is  but  a  small  propor- 
tion that  have  any  tolerably  adequate  means 
of  ddending  themselves :  money,  in  no  small 
quantity,  is  requisite  for  such  defence.  In 
this  shape,  as  well  as  every  other,  the  means 
niiich  government  has,  are  absolutely  without 


An  individual  —  be  it  ever  so  completely 
vnjust,  it  is  a  dumce  whether  the  attack  upon 
his  reputation  finds  him  adequately  prepsired 
ioff  his  defence.  Government — the  members 
of  government,  as  such  —  are,  or  might  be, 
and  ought  to  be.  in  a  state  of  constant  pre- 
paration for  defence  against  every  attack  to 
which  they  stand  exposed. 

Whatsoever  inconvenience,  in  consequence 
of  any  attack  made  upon  bis  reputation,  it 
happens  to  an  individual  to  sustain,  he  remains 
without  compensation  for,  unless  it  be  at  the 
expense  of  the  defiuner.  The  member  of  go- 
▼onment—  no  inconvenience,  from  any  such 
cause,  can  he  sustain,  that  he  is  not  amply 
compensated  for,  and  beforehand :  he  is  paid 
fa  it,  in  most  instances,  in  money  as  weU  as 
in  power:  he  is  paid  for  it  in  all  instances  in 
power. 

To  the  individual  it  may  happen,  to  have 
BO  other  individual  for  support  in  any  shape : 
the  member  of  the  government  has  every  other 
fiir  his  support  in  every  shape. 

We  come  now  to  the  word  wmpire.  This 
word,  it  win  be  seen,  has  been  thrown  in  as  a 
make-weight.  Separately  or  jointly,  its  two 
accompaniments — combine  and  confederate — 
■would  not  have  sufficed.  To  combine  and 
to  confederate  is  no  more  than,  in  the  lan^ 
guage  of  the  chancery  brandi  of  lawyer's  trash, 
each  defendant  does  with  every  oUier,  if  the 
dran^tsman,  by  whom  it  is  penned,  by  au- 
thority of  the  l4>rd  Chancellor,  who  alls  this 
equity^  is  to  be  believed.  As  to  that  which 
they  (ihe  present  defendants)  conMied  and 
eonfederated  to  do— whether  any  the  slightest 
shade  of  guiltiness,  legal  or  moral,  be  to  be 
found  in  it,  has  already  been  seen.  But  some 
other  word  was  to  be  introduced  at  any  rate : 
some  word/  by  which,  in  this  case  as  in  any 
other,  a  colour  of  guilt  might  be  laid  on  a 
ground  of  innocence.  The  word  coiurpnv  was 
looked  out  and  added  for  the  purpose.  Tet, 
«ven  with  the  aid  of  this  word,  how  is  the 
esse  of  the  prosecution  mended  ?  In  the  lan- 
guage of  poetnr  (to  whom  can  it  be  unknown?) 
all  manner  of  delightful  persons,  as  well  as 
things,  are  contunully  con^pirin^  to  prodooa 


the  most  delightful  effects :  in  the  Isnguage 
of  poetry?  yes,  and  of  ornamental,  nay  even 
of  ordinary,  prose.  Thus  fer,  then,  no  great 
progress  is  made  by  the  addition.  But  to 
conspire  (the  verb)  has,  for  one  of  its  kindred 
(its  conjuaatea,  as  the  logician's  phrase  is)  coii- 
epiracy,  the  substantive :  conspiracy,  yes :  and 
conspirator  to  boot.  But  the  sort  of  combina- 
tionSf  to  which  the  word  conspiracy  has  been 
wont  to  be  applied,  have  very  commonly  been 
mischievous  ones — extensively  as  weU  as  in- 
tensely mischievous  ones :  conspirators  (the 
actors  in  these  combinations)  mischievous, 
and  therefore  so  &r,  not  only  actually,  but 
justly,  odious  men. 

As  to  the  word  conspiracy,  into  the  body 
of  the  indictment  itseli,  the  learning  of  the 
learned  scribe  has  not  suggested,  or  at  any 
rate  has  not  produced,  the  insertion  of  it. 
But,  in  a  criminal  calendar  —  at  any  rate  in 
a  court  newspaper,  or  in  a  placard  —  it  was 
capable  of  being  made — in  fact,  it  has  been 
made — to  serve.  At  this  moment,  *'  Trial 
of  Hunt  and  others  for  a  conspiracy,"  is  to  be 
seen  in  placards.  And  the  men  of  Cato  Street 
—  their  name,  is  it  not  everywhere  the  Con« 
spirators  ? 

Now,  of  all  this  abuse  of  words,  what  was 
the  object  ?  The  same  as  in  the  instance  of 
those  other  words  of  reproach,  which  have 
already  been  brought  to  view :  —  the  words 
*<  malicious,  seditious,  and  ill-disposed;**  by  ex- 
citing and  inflaming  the  passions — the  angry 
passions — in  the  breasts  of  jurymen,  to  lead 
wstny  their  judgment,  and  cause  them  to  say^ 
and  fency  they  see,  guiltiness,  where  nothing 
is  really  to  be  seen  but  the  purest  innocence. 
In  this  endeavour,  such  as  it  was,  no  won- 
der if  it  was  among  the  expectations  of  the 
lawyers  for  the  prosecution,  to  find  them- 
selves seconded  and  supported  by  judges. 

In  the  manufecturing  of  that  spurious  ar- 
ticle, which  they  have,  to  so  unbounded  an 
extent,  succeeded  in  palming  upon  the  people 
under  the  name  of  law  —  even  common  taw 
-»  among  the  instruments,  which  the  West- 
minster-Hall judges,  with  the  law-book^ 
makers,  their  confederates,  have,  for  so  many 
ages,  been  employing — have  been  an  assort- 
ment of  words  and  phrases,  to  which,  after 
taking  them  out  of  the  body  of  the  language^ 
native  or  foreign,  they  have,  on  each  occasion^ 
thou^  on  every  occasion  without  explana- 
tion or  warning,  attached  whatsoever  mean- 
ing presented  itself  as  being  best  suited  to 
the  professional  and  official  purpose.  Great 
would  be  the  instruction — not  small  one  day 
perhaps  the  use  —  would  any  intelligent  and 
benevolent  hand  bring  together  and  lay  before 
the  public,  with  apt  comments,  the  complete 
assortment  of  them.  Meantime,  in  addition 
to  the  present  word  conspiracy,  take  for  a 
sample  the  word  libels  to  which  may  be  add- 
ed contra  hcnos  mores,  blasphemy  and  jaa/tcc. 
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The  more  extenave  and  indeterminate  the 
import  attached  to  the  word  in  the  state  in 
which  they  found  it,  the  hetter  it  was  found 
to  he  for  that  same  purpose :  for,  the  more 
indeterminate  its  import,  the  less  the  risk 
they  ran  of  seeing,  on  the  part  of  juries,  dis- 
cernment and  firmness  sufficient  to  detect 
and  fhistrate  any  sudi  misapplication  as  the 
]mrpo8e  required  should  he  made  of  it. 

Now,  in  regard  to  the  word  conspiracy. 

From  a  slight  sketch  of  the  history  of  the 
law  on  this  subject,  no  small  instruction  may 
be  derived.  Along  with  the  perfect  ground- 
lessness of  the  accusation,  in  this,  not  to  speak 
of  so  many  other  indictments  preferred  in 
pursuance  of  the  «une  system,  may  be  seen, 
as  a  corollary,  a  specimen  of  the  manner  in 
which  the  business  of  legislation  baa,  at  all 
times,  and  to  so  vast  an  extent,  been  carried 
on,  and  the  formalities  of  parliamentary  pro- 
cedure thus  &r  saved,  by  a  few  nominees  of 
the  crown,  acting  in  the  character  of  judges. 

In  its  original  phygical  sense,  to  conspire 
(a  word  of  Latin  origin)  meant  to  breathe 
together.  In  the  original  psychological  sense, 
it  meant  to  co-operate,  more  particularly  in 
the  way  of  discourse,  towards  any  purpose 
whatsoever,  good,  bad,  or  indifferent :  these 
were  its  original  senses. 

But  from,  or  along  with,  the  verb  to  con- 
sptirtf,  came  the  tubstantive^  conspiracy:  and, 
from  the  earliest  times,  though  the  sense  of 
the  verb  still  continues  to  be  unrestricted  by 
any  limitation  on  either  side,  the  subttantive, 
for  anything  that  appears,  has  never  been  em- 
ployed in  any  other  than  that  narrower  sense 
which  is  termed  a  bad  sense  3  in  this  bad  sense 
it  means  cO'Operating,  more  partiadarly  in  the 
way  of  discourse,  to  a  supposed  mischievous, 
or  on  any  otiier  account  forbidden,  or  disap- 
proved of,  purpose. 

For  the  designation  of  a  particolar  act,  or 
mode  of  conduct,  for  the  purpose  of  its  being 
dealt  with  as  a  crime  —  the  earliest  use  made 
of  this  word  may  be  seen  plainly  enough  in 
the  law  books.  The  species  of  act  is  that 
which  may  be  Uxm^A  juridical  vexation:  the 
applying  to  the  purpose  of  injustice,  those 
powers,  which,  in  profession  at  least,  are 
never  given  with  any  other  intent  than  that 
they  should  be  employed  in  the  furtherance 
of  justice. 

Now  mind  the  misapplication,  the  confu- 
sion, and  the  unbounded  power  exercised  un- 
der fiivonr  of  it.  In  regard  to  any  act  that 
has  been  dealt  with  as  criminal,  the  species 
of  the  act  is  one  thing ;  the  number  of  the 
persons  co-operating  in  the  performance  of  it, 
18  another  and  widdy  different  thing.  Mani- 
festly, not  to  any  one  species  of  act  exehi- 
nvely,  but  to  every  species  of  act  whatsoever, 
is  the  circumstance  of  number,  in  this  way, 
applicable.  From  this  circumstance,  to  de- 
^iduce  a  denonoination  applied  exclusively  to 


the  designation  of  one  particular  sort  oF  aet, 
accompanied  with  an  intimation  of  its  having 
been,  or  being  about  to  be,  dealt  with  as  aa 
offence,  was  surely  a  course  as  Ul  adapted  aa 
can  well  be  conceived,  to  the  ends  of  lan- 
guage. What  can  be  more  inconsistent  with 
clear  conception — what  can  be  more  amply 
productive  of  confosion — than  the  manufoo- 
turing  a  name  for  a  particular  species  of  of^ 
fence,  out  of  a  drcumstanoe  equally  apt  to 
have  place  in  every  species  of  offence? 

Be  this  as  it  may,  the  species  c€  offenee 
which  has  been  mentioned,  namely,  jartdiM/ 
vexation,  is  the  species  of  offence  to  the  d^ 
signation  of  which  the  word  con^riracy  waa 
applied  in  the  first  instance.  This  waa  aa 
early  as  the  reign  of  Edward  the  First. 

Of  this  mode  of  working  vexation  and  iiN 
jury — of  this,  or  something  scarcely  distin- 
guishable  from  it — cognizance,  in  the  way  of 
penal  prohibition,  may  be  seen  taken  by  sta- 
tute law,  as  long  ago  as  the  reign  of  that 
same  monarch :  year  of  his  reign  83;  year  of 
our  Lord  1304.*  Thus  it  is,  that  of  the  vast 
febric  which,  under  the  name  of  conspiracy, 
may  be  seen  reared  by  judges,  the  first  stone, 
though  no  more  than  the  first  stone,  was  laid 
by  the  legislature. 

Of  a  prosecution  for  this  cause  at  oommoa 
law,  an  example  occurs  as  early  as  the  rdgn 
of  Henry  VILt 

From  that  time,  down  to  the  early  part  of 
the  present  reign,  thinly  scattered  in  a  space 
of  nearer  to  five  than  four  centuries,  reckon- 
ing from  the  time  of  the  above  statute,  are 
to  be  seen,  at  the  rate  of  not  so  many  as  one 
to  a  century,  instances  of  the  ap^catioa 
made  of  this  word  to  the  creation  of  new 
crimes ;  of  crimes  having  nothing  in  common, 
either  with  the  one  first  created,  or  with  each 
other,  except  this  same  accidental  and  so  com- 
pletely uncharacteristic  circumstance. 

It  was  by  Lord  Blansfield  that  the  example 
was  set  of  giving  to  this  word  such  an  exten- 
sion as  shoidd  render  it  applicable  to  the  pur- 
pose d  afibrding  a  grounid  for  the  inflicting 
of  punishment,  on  the  score  of  any  act,  the 
contemplation  of  which  should  have  produced, 
in  the  mind  of  the  judge,  a  desire  to  cause 
punishment  to  fell  upon  the  heads  of  the  per- 
sons concerned  in  it. 

When  exercised  by  a  man's  sole  authority, 
without  any  other  man  either  to  say  nay  to 
the  whole,  or  to  narrow  the  extent  of  it  by 
limitations  and  exceptions,  —  legislation  is  at 
once  a  quick  and  pleasant  work.  First  to 
move  to  bring  in  a  biU;  then,  if  leave  be  given, 
to  bring  it  in,  and  then  defend  it,  not  only 
against  rgection,  but  against  amendment,^--, 
defend  it  in  person,  in  one  House,  and  by 
proxy,  if  procurable,  in  another ,-^i8  a  tedioua 
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proeesB.  Of  tbe  inconvenience  of  the  latter 
mode,  no  judge,  especially  if  to  a  seat  on 
Bench,  he  adds  a  seat  in  House,  fails  of  being 
sufficiently  sensible ;  no  man  was  ever  more 
acutely  and  efficiently  sensible  than  Lord 
Mansfield.  Occasion  happening  to  present 
itself,  he  passed  in  this  common-law  form,  a 
dictum  having  the  force  and  virtue  of  an  act 
of  parliament,  creating  an  entire  new  species 
of  eontpiracy,  consisting  in  the  act  of  selling 
unwholesome  provisions:  meaning,  doubt- 
less, as  and  for  wholesome  ones.  But,  to  the 
only  sort  of  wrong-doing  act,  the  punishment 
of  which  had,  under  the  denomination  of  con- 
fpiracif,  had  die  warrant  of  the  legislature,  it 
1>ore  no  more  resemblance  (as  anybody  may 
see)  than  the  most  dissimilar  act  that  eould 
be  named. 

Following  the  example  of  his  illustrious 
predecessor,  it  was  but  as  it  were  the  other 
day,  that  Lord  EUenborough,  in  the  course 
of  his  reign,  passed  another  act  of  common 
law,  erecting  the  offence  of  endeavouring  to 
tme  or  lower  the  price  of  government  an» 
nuities  bgmeane  o/faUe  reportt,  into  another 
apedes  of  con^nracg. 

What  is  plainly  useful  and  perfectlv  proper, 
is — that  the  doing  injury  to  the  health  of  in- 
dividuals, known  or  unknown,  by  means  of 
unwholesome  provisions,  if  sold  as  whole- 
•ome«  should  be  made  punishable.  What  is 
no  less  so,  is — that  the  obtaining,  or  seeking 
to  obtain,  a  profit,  by  causmg  the  price  cur- 
rent of  property  in  the  shape  of  government 
annuities,  or  in  any  other  shape,  to  rise  or 
fidl,  by  means  of  fidse  reports  spread  for  the 
purpose,  should  be  made  punishable.  It  is 
one  means  of  obtaining,  or  seeking  to  obtain, 
money  by  false  pretences :  a  species  of  fraud, 
the  proper  name  of  which  is  not  unknown, 
having  long  been  employed  in  statute  law. 

But,  so  long  as  the  people  have  the  effec- 
tual filling  of  a  seat  in  parliament,  though  it 
vere  but  a  single  seat,  it  b  very  fiir  fi-om  use- 
ful or  proper,  that  by  a  nominally  indepen- 
dent, but  in  reality  ever-aspiring  and  ever-de- 
pendent creature  of  the  crown,  who,  by  his 
obsequiousness  to  high-seated  will,  on  a  small 
«Gale  at  the  bar,  has  been  exalted  and  engaged 
to  practise  obsequiousness  to  that  same  will 
on  a  vast  scale  on  a  bench  —  that  by  any  man 
«o  situated,  the  conjunct  power  of  King, 
Xords,  and  Commons,  should  be  exercised,  is 
very  far  from  being  either  useful  or  proper, 
«ven  though  it  were  to  the  best  of  all  ima^ 
ginable  purposes ;  for,  it  is  by  applying  it 
'thus  to  good  purposes,  that,  in  those  situa- 
tions, men  acquire  that  power,  which,  as 
•surely  it  has  been  made  their  interest,  it  has 
been  tiieir  practice,  to  apply  to  the  very  worst 
«f  purposes. 

Thus  plainly  untenable,  on  every  ground 
of  law  as  well  as  reason,  is  the  attempt  made, 
in  the  present  instance,  to  fix  upon  the  de- 


fendants the  charge  of  conspiracy,  in  the 
character  of  a  legally  punishable  crime.  Not 
equally  so  would  be  an  indictment,  if  preferred 
against  the  several  persons  concerned  in  the 
institution  and  prosecution  of  the  present 
indictment. 

Setting  aside  the  very  few  innovations 
above  mentioned,  and  those  so  many  palp-> 
able  aberrations,  there  would  remain,  —  for 
the  original  and  sole  common-law  offence^' 
acknowledged  as  such,  in  a  series  of  casea 
covering  a  space  of  several  centuries,  —  the 
offence  of  juridical  vexation ;  and  that  com- 
mon-law offence  having,  as  hath  been  seen, 
its  warrant  in  statute  law  —  there  would  ro- 
main,  I  say,  this  offencie,  coupled  with  the 
drcumstance,  that  persons  more  than  one 
have  been  concerned  in  the  infliction  of  it.  In 
addition  to  tbe  vexation,  or  though  it  were 
but  tbe  intention  to  produce  it,  to  invest  the 
offence  in  tbe  most  unexceptionable  manner, 
with  the  appellation  of  a  conspiracg,  requires 
nothing  more  than  this  —  namely,  that  the 
prosecution  was  groundless ;  or  at  the  utmost 
nothing  more  than,  on  the  part  of  the  offen- 
ders, the  consciousness  of  its  being  groundless : 
for,  upon  the  face  of  the  book,  nothing  more 
than  the  mere  groundlessness  appears  to  have 
been  uniformly  required;  not  even  the  eon» 
sciousness, 

hi  the  present  instance,  who,  on  this  sup* 
position,  would  be  the  conspirators  f  To  know 
exactly  what  the  course  is,  which,  in  this  r^ 
spect,  the  business  has  taken,  has  not  fidlen 
within  my  competence.  But,  for  the  title 
conferred  by  this  word,  the  following  persons 
present  themselves  as  candidates :  —  1.  The 
learned  counsel  employed  as  counsel  for  the 
crown  on  the  trial;  2.  The  solicitor  of  the 
treasury,  or  any  oUier  person  employed  as 
attorney  in  the  prosecution ;  3.  The  special 
pleader,  or  other  learned  penman  by  whom 
the  indictment  was  drawn  up ;  4.  His  M^r 
jesty's  attorney-general,  and  his  Majesty's 
solicitor-genend,  if  it  is  by  or  with  the  advice 
of  those  great  functionaries  that  the  prose- 
cution has  been  instituted  and  carried  on ; 
5.  The  lords  commissioners  of  his  Majesty's 
treasury,  if  it  was  by  their  order  that  the 
prosecution  was  instituted ;  6.  The  members 
of  that  select  body  of  his  I^Iajesty's  privy 
council,  which  is  <Ustinguished  by  the  name 
of  the  cabiMt  council,  if  it  was  with  them 
that  the  business  originated,  or  if  it  be  through 
them  that  it  has  passed. 

But  this  indictment  is  but  one  out  of  a 
number  of  indictments,  all  of  them  results  of 
so  many  sets  of  acts,  performed  in  execution 
of  the  same  general  design :  treating,  on  the 
footing  of  a  punishable  offence,  every  endea* 
vour  which,  by  persons  acting  elsewhere  than 
in  parliament,  shall  have  been  made,  towards 

J  the  obtaining  of  anv  change  in  the  represent 
tation  of  the  j)eople  m  parliament :  constrMiog 
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cTery  tueh  endMTOor  into  a  crime,  and  thus, 
in  case  of  any  imperfection  in  the  mode  of  that 
representation,  rendering  that  imperfection 
for  ever  remediless :  in  case  of  any  system  of 
oppression  or  depredation,  or  other  national 
grievance,  growing  as  a  necessary  effect  out 
of  such  imperfections,  rendering  all  redress  of 
any  such  grievance  for  ever  hopeless. 
'  Oh,  but  our  oaths!  our  oaths!  Perish  li- 
berty 1  perish  the  country!  We  must  not, 
we  will  not,  violate  our  oaths! 

WeU  then,  my  fellow-countrymen,  if  such 
he  your  determination,  on  no  account  to  vio- 
late your  oaths,  1  desire  nothing  better.  This 
leads  me  to  the  circumstances,  which,  if  in 
the  present  charge  there  were  matter  ever  so 
plainly  criminal — and  ever  so  much  of  it,  and 
aU  of  it  proved — would,  in  this  case  (not  to 
speak  of  other  cases)  suffice  to  render  it  im- 
possible for  a  jury,  consistently  with  their 
oaths,  to  concur  in  a  verdict  of  guilty. 

Of  whatsoever  there  will  be  to  say  in  proof 
of  this  position,  the  ground  is  constituted  by 
this  uncontrovertible  assumption :  —  namely, 
that  it  is  not  consistent  with  their  oaths, 
for  a  jury  to  declare  their  belief  of  anything 
which,  in  their  eyes,  has  not  been  sufficiently 
proved  by  the  evidence  that  has  been  before 
them :  sdU  less  their  belief  in  the  truth  of 
any  position,  of  the  fidsity  of  which  they 
have  no  doubt:  and  therefore,  if  so  it  be, 
that,  whenever,  to  constitute  an  offence  as 
described  in  the  indictment,  the  concurrence 
of  every  one  of  a  number  of  circumstances 
therein  stated  is  required  —  then,  and  in 
that  esse,  i^  of  the  whole  number  of  these 
circumstances,  there  be  any  one  which  either 
had  manifestly  no  existence,  or  (what  comes 
to  the  same  thing)  has  not  been  proved  to 
have  been  in  esdstenoe,  no  defendant  can, 
consistently  with  the  juryman's  oath,  be  pro- 
nounced gwity,  with  relation  to  that  same 
offence.  The  circumstance  thus  left  unproved 
—be  it  ever  so  plainly  irrelevant,  or  even 
ever  so  ridiculous,  its  being  so  makes  not,  in 
this  respect,  any  difference.  The  accusation 
on  which  the  jury  have  to  pronounce,  is  that 
which  it  is,  and  not  anything  which  it  might 
have  been,  and  is  not. 

On  another  occasion  I  may  perhaps  give 
more  latitude  as  well  as  more  particularity 
to  this  discussion.  On  the  present  occasion, 
what  is  said  on  this  subject,  must  of  necessity 
be  as  compressed  as  possible. 

On  the  present  occasion — to  prove,  on  the 
ground  now  stated,  the  impossibility  of  a 
▼ercBct  of  guilty,  without  a  violation  of  the 
juryman's  oath-~all  that  remains  is — to  point 
out,  in  each  of  the  nine  counts  in  question,  — 
among  the  dreumstances,  of  all  which,  in  the 
description  of  the  alleged  crime  the  exutence 
is  alleged,  — one  or  more,  of  which  it  will  be 
plain,  either  that  they  had  no  existence,  or 
that  they  have  not  been  proved  | 


Among  aU  these  counts,  should  there  bo 
any  one  that  shall  be  found  altogether  dear 
of  these,  as  well  as  all  other,  unproved  alia* 
gations, — then,  if  the  verdict  be  Ukok  upon 
that  one  count,  the  other  eight,  I  am  ready 
to  acknowledge,  may  every  (me  of  them  be 
stuffed  with  the  like  excrementitious  matter 
in  any  (quantity,  yet  from  that  quantity  no 
valid  objection  to  a  verdict  of  guilty  can  be 
made. 

The  copy,  or  rather  extract,  which  I  have 
succeeded  in  obtaining,  does  not  furnish  me 
with  the  means  of  speaking,  with  that  entire 
assurance  which  is  afforded  by  actual  inspee* 
tion  of  the  whole  tenor,  in  relation  to  any  of 
the  nine  besides  the  first.  But,  in  several  of 
these  instances,  the  unbroken  thread  of  the 
legal  custom  in  this  respect,  affords  an  attii* 
ranee  altogether  sufficient  for  the  purpose. 

At  any  rate,  when  a  list  of  these  unproved 
allegations  has  been  seen,  as  it  here  will  be 
seen,  as  contained  in  the  first  count,  no  per* 
son,  whom  it  may  concern,  can  find  any  diffi- 
culty in  applying  the  same  list  to  the  several 
other  counts. 

Here  then  follows,  as  taken  from  the  first 
count,  a  list,  or  at  any  rate  what  will  be  found 
an  abundantly  sufficient  sample,  of  these  un^ 
proved  allegations,  anyone  of  which  wiU  have 
the  effect  of  rendering  a  verdict  of  guilty  a 
violation  of  oath  on  the  part  of  every  juryman 
who  has  been  concerned  in  it : — 

1.  "  Beuig  ma&eitms,  seditious^  and  t0-<£ts- 
posed  persons."  Whether  to  the  persons  by 
whom,  —  without  either  proof,  or  design  to 
offer  proof, — dispositions,  and  if  dispositions, 
habits,  and  if  habits,  acts,  thus  designated, 
are  imputed  to  others, — whether  to  these 
persons  the  imputations  would  not  apply, with 
more  justice  than  to  those  to  whom  they  are 
thus  applied,  let  any  honest  man — let  any 
sincere  lover  of  truth,  justice,  sincerity^ 
declare. 

2.  '*  MaUcUmahf  devising,  and  intending  to 
raise  and  exdte  discontent,"  and  so  forth. 

3.  "  With /orce  «iui  omu." 

4.  '*  In  cotUempt  of  our  said  Lord,  lAe 
King:\... 

5.  *<  Against  the  peace  of  our  said  Lord 
the  King". . .  . 

Of  these  allegations,  the  two  last  will,  it 
is  expected,  be  found  to  have  been  inserted 
in  each  one  of  the  eight  other  counts :  if  so^ 
then  are  they,  each  of  them,  sufficiently  !»> 
fected  with  unproved  matter,  in  such  sort  as 
to  give  to  the  verdict  of  guilty,  if  pronounced 
in  relation  to  that  one  of  them,  the  illegal 
and  immoral  quality  so  often  mentioned. 

This  eventual  violation  of  oath  being  sup- 
posed, let  those  say  whom  it  may  concern— 
jet  any  juryman  say  to  himself,  let  the  learned 
judge  say  to  them  all  for  himself^  m^ether, 
should  it,  even  from  the  very  coounenoemeei 
of  the  institution  of  jury-triid,  be  seen  to  have 
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be€n  the  practice  of  jurymen  thus  to  defile 
themselves  —  should  it  have  been  the  un- 
varied practice  of  the  judge  thus  to  connive 
at  their  defiling  themselves,  or  even  to  re- 
eommend  it  to  them  so  to  defile  themselves 
—  whether,  even  in  this  case,  any  member  of 
the  present,  or  any  future  jury,  that  sees  this, 
will,  in  any  such  habit  of  defilement,  how- 
soever inveterate,  find  any  sufficient  warrant 
for  so  defiling  himself 

Yes,  for  argument  sake,  if,  of  his  so  de- 
filing himself,  any  preponderant  advantage  to 
the  community,  in  respect  of  judicature  and 
substantial  justice,  would  be  the  result.  But, 
if  in  any  shape  any  such  advantage  were  to 
be  foimd  to  result,  it  would  lie  on  the  defen- 
der of  the  defilement,  be  he  who  he  may,  to 
bring  it  to  view.  Now  this  is  what  hag  never 
yet  been  so  much  as  attempted  to  be  done ; 
and  it  seems  to  me  that  I  risk  little,  in  ven- 
turing to  assure  the  reader,  that  it  never  wiU 
be  attempted  to  be  done.  On  that  side,  if 
anything  be  advanced,  it  will  be  in  the  strain 
of  vague  generality,  and  in  the  fonn  of  one 


or  other  of  those  fidlades,  of  which  I  have 
been  at  the  pains  of  forming  a  catalogue, 
which  I  hope  will  erelong  be  published  in 
En^sh,  as,  in  the  greater  part  of  it,  it  has 
for  some  time  been  in  French.* 

In  a  certain  number  of  instances,  let  but 
the  jurymen  of  this  country  shew  the  deter- 
mination to  refuse  thus  to  defile  themselves, 
—  not  any  the  smallest  difficulty  will  attend 
the  giving  to  all  instruments  of  accusation 
(not  to  speak  of  other  legal  instruments) 
that  shape,  which  will  render  it,  not  only 
perfectly  easy  to  juries,  to  declare  guiH  to 
have  bad  place,  wherever  in  their  opinion  it 
has  had  place,  —  to  render  it  perfectly  easy 
r  I  say)  for  them  so  to  do,  without  any  such 
aefilement,  —  but  shall  even  render  it  much 
more  easy,  than  it  either  has  been  made  al- 
ready by  that  same  defilement,  or  would  or 
could  be  made  by  the  like  defilement,  if 
swollen  to  a  pitch,  ever  so  much  more  enor« 
mous  than  it  has  ever  yet  been  seen  to  be. 

*  See  the  Book  of  Fallacies,  as  reprinted  in  tlw 
present  collectioiL 
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THE  UNTENABILITY  OF  THIS  INDICTMENT. 
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To  the  Jurymen  qf  WanaickAiref  and  tueh  other  per»(m$  whom 
Umay  concern. 


Queen't'Square  Plaee^  Wesimintter, 
March  29yl9a». 
FoK  tbe  purpoie  of  the  cause,  iDdtuled,  the  King  agtAntt  Edmondt  and  others,  of  which  it  is 
expected  that,  before  this  can  reach  you,  it  will  have  been  tried  at  Warwick^  copies  were  sent  of 
the  paper  which  immediately  follows  [precedes]  the  present  address.  Not  only  in  principle,  but 
In  so  large  a  proportion  of  the  details,  the  two  cases  are  in  so  nuuiy  points  coincident,  that,  for 
the  present  puipoae,  to  draw  up  a  paper,  distinct  in  all  its  parts  from  that  other,  would  have  been 
labour  without  adequate  use. 

On  this  present  occasion,  I  proceed,  therefore,  on  the  supposition  that,  by  what  persons  soever 
any  remark  of  mine,  on  the  sulgect  of  the  indictment  in  the  case  of  the  King  against  Wolaeley, 
may  be  regarded  as  presenting  any  claim  to  their  nodoe,  the  following  [preceding]  remarks,  which 
had,  for  their  more  immediate  otgect,  the  Warwick  case  above  mentioned,  will,  in  the  first  place, 
have  been  perused.  This  being  supposed  to  be  done,  all  that  will  remain  will  be  to  subjoin  such 
lemarks  as  apply  exclusively  to  those  woids  and  phrases^  which  have  no  place  but  In  the  CheeUr 
Indictment,  by  a  copy  of  niiich  they  will  be  preceded. 
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«  MISDEMEANOR. 

«  COPY  OP  THE  BILL  OP  INDICTMENT  AGAINST  SIR  CHARLES 
WOLSELET  AND  MR  HARRISON.* 


*'  Chbshieb The  jurors  of  our  Lord  the 

King  upon  tiieir  oath  present,  that  Sir  C. 
Wolfleley,  late  of  Stockport,  in  the  <*  city" 
[county]  of  Chester,  Bart.,  and  J.  Harrison, 
late  of  the  same  place,  schoolmaster,  being 
persons  of  a  turbulent  [1]  and  seditious  [2] 
disposition,  and  wickedly  and  maliciously  [3] 
deviang,  and  intending  to  excite  tumult  [4] 
and  insurrection  [5],  both  in  this  realm,  on 
the  28th  day  of  June,  in  the  59th  year  of  the 
reign  of  George  III.  of  the  United  Kingdoms 
of  Great  Britain  and  Ireland,  King,  at  Stock- 
port aforesaid,  in  the  said  county,  together 
with  divers  other  persons  to  the  jurors  afore- 
said unknown,  to  the  number  of  500  and  up- 
wards, with  force  and  arms  [6],  unlawfully 
did  assemble  and  gather  together  to  disturb 
the  public  peace  [7]>  and  being  so  assembled 
together,  did,  by  seditious  speeches  and  dis-' 
courses  [8],  and  by  other  unlawful  and  dis- 
honest means,  then  and  there  endeavour  to 
'*  invite**  [incite]  and  stir  up  the  people  of 
this  realm  to  hatred  and  contempt  of  the  go- 
yernment  and  constitution  thereof  as  by  law 
established,  in  contempt  of  our  said  Lord  the 


*  Reprinted  here  from  the  Morning  Chronicle 
of  19th  July  1819.  The  figures  are  here  m- 
serted  for  tlie  purpose  of  reterenoe  to  the  Rx- 


King  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against 
the  peace  of  our  said  Lord  the  King,  his  crown 
and  dignity. 

"  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  ssid 
C.  W.  and  J.  H.,  together  with  divers  other 
persons  to  the  jurors  aforesaid  unknown,  on 
the  same  day  and  year  aforesaid,  at  Stockport 
aforesaid,  in  the  said  county,  with  force  of 
arms  unlawfully  did  conspire  [9],  combine^ 
confederate,  and  agree  together  to  disturb  the 
public  peace  of  this  kingdom,  and  to  incite 
and  stir  up  the  people  to  hatred  and  contempt 
of  the  government  and  constitution  thereof 
as  by  law  established,  in  contempt  of  our  said 
Lord  the  King  and  Ids  laws,  to  the  evil  ez<* 
ample  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity. 

'<  Lloyd,  Prosecutor.       JoHic  Hobkis. 
"  Thomas  Robinson,  High  Constable. 

"  A  true  copy  of  an  indictment,  preferred 
and  found  against  Sir  C.  W.  Bart.,  and  Jo- 
seph Harrison,  schoolmaster,  at  the  quarter* 
sessions  holden  for  the  county  of  Chester,  at 
Knutsford,  on  Tuesday,  the  I3th  day  of  July 
1819. 

**  Hbn&t  Notts,  Clerk  of  the  Peace.** 


EEMARKS  ON  THE  ABOVE  INDICTMENT. 


Taking,  for  their  subject,  divers  words  and 
phrases  in  the  above  indictment,  these  Re- 
marks have,  for  their  principal  object,  the 
shewing  that,  on  either  of  the  two  counts  in 
that  indictment,  concurrence  in  a  verdict  of 
guilty  would  be  a  violation  of  the  juryman's 
oath. 

1.  "  Being  persona  of  a  turhuUnt ....  iis- 
oostft'oii."]  That  the  pronouncing  anything 
on  the  ditpontion  of  the  persons  in  question, 
whatsoever  were  the  disposition  so  ascribed, 
would,  as  to  so  much,  be  the  pronouncing  a 
verdict  without  evidence,  has  been  shown  in 
*ihe  Remarks  in  the  Worwiek  esse  (p.  250.) 


On  the  present  occasion,  to  the  ungromided  ' 
assertion  respecting  diepoeitian  in  general,  is 
added,  in  the  first  place,  the  assertion,  by 
which  the  quality  of  "  turbulence'*  is  ascribed 
to  the  disposition  of  the  persons  thus  accused. 
Here  then  the  jury  are  called  upon  to  pro* 
nounce,  that  the  disposition  of  the  persons 
accused  is,  in  the  instance  of  eadi  of  them, 
a  turbulent  one.  But  to  do  so  will  be  to  pro* 
nounce  them  in  that  respect  guilty^  and  that 
without  evidence.  By  the  word  turbuUncet 
no  distinctly  conceivable  act  is  indicated.  On 
the  present  occasion,  if  there  be  anything,  of 
whidi  any  distinct  indication  is  afforded  bj 
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this  word,  it  is  tbe  sort  of  temper,  and  the 
state  of  mind,  which,  on  the  part  of  the  per- 
sons concerned  in  the  prosecution,  has  place^ 
or  is  pretended  to  have  place.  To  whomso- 
eyer  applied,  it  is  a  word  of  vague  vitupera- 
tion, and  nothing  more. 

2,**And  seditious  cUsposUum,"']  Of  the  word 
disposition^  enough  has  just  been  seen.  Sedi- 
tious disposition  is  a  disposition  to  commit  acts 
of  sedition.  By  the  phrase  acts  ofsedition^what 
are  the  sorts  of  acts  that  are,  or  those  that 
ought  to  be,  understood  to  be  designated? 

Presently  we  shall  see  this  same  adjective 
or  epithet,  seditious,  employed  to  designate 
certain  "  speeches  and  discourses."  But  the 
first  thing  to  be  considered  is  the  act  at  large. 
Sedition?  an  act  of  sedition?  what  sort  of  an 
9ct  is  it?  For,  of  the  phrase  —  the  act  of 
speaking  a  seditious  speech,  and  of  the  phrase 
—  the  act  of  publishing  a  seditious  written  dis- 
course, the  import  wul  depend  on  that  which 
is  attached  to  the  phrase  -^  an  act  of  sedition 
taken  at  large.  Be  this  as  it  may,  the  idea 
attached  to  the  word  sedition  being  no  less 
obscure  and  indeterminate,  than  it  is  practi- 
cally important,  the  consideration  of  it  is  here 
deferred,  to  the  occasion  on  which  it  will  be 
seen  presenting  itself  anew,  in  company  with 
the  words  speech  and  discourse. 

S.  **  Wickedlg  and  nuiliciously."^  Two  other 
words  these,  which,  as  here  employed,  amount 
to  nothing  better  than  another  sample  of  vague 
and  ungrounded  vituperation.  To  these  again 
the  remark  may  therefore  be  applied,  namely, 
that  the  imputations  conveyed  by  them  not 
b^ing  susceptible  of  proof,  the  consequence 
U,  that,  supposing  a  verdict  of  guilty  applied 
to  the  count  of  which  they  form  a  part,  here 
would  be  another  violation  of  the  juryman's 
oath. 

Here,  too,  would  recur  the  question — if, 
cn  the  ground  of  the  ungroundedly  abusive 
language,  any  person  ought  to  suffer, — on 
whom,  with  most  propriety,  would  the  suf- 
fering be  made  to  fidl? — on  the  persons  who 
are  the  objects  of  it,  or  on  the  persons  who 
ooncur  in  the  utterance  of  it  ? 

But, "  The  King"  rsays  the  current  maxim) 
**  eon  do  no  wrong."  No,  say  the  crown-law- 
yers, "  nor  the  crown'kturgers  neither ;"  if  not 
m  words,  at  any  rate  to  every  practical  effect, 
•ttch  is  the  additiori  made  to  it :  what  would 
be  wrong  and  criminal,  if  done  by  any  other 
person,  is,  wherever  they  do  it,  right  and  le- 
^l:  right,  though  it  be  for  no  other  reason, 
than  that  it  is  by  them  that  it  is  done. 

4.  **  Devising  and  intending  to  excite  tu- 
$Hult."'\  rvarai,  forsooth  I  Behold  here  an- 
«ther  word  without  any  determinate  meaning. 
What  is  the  criminal  intention  imputed  here? 
Answer  —  the  intention  of  exciting  tumult. 
Kow  what  is  tumult  f  This  is  surely  among 
the  things  which  every  man  ought  to  be  io- 
^bnned  of,  and  informed  of  ia  time,  before  he 


is  punished  for  any  such  cause  as  the  "  ex- 
citing" it,  or  the  endeavouring  or  **  intending*' 
to  excite  it.  If,  for  the  purpose  of  forming  a 
ground  for  puxlishment,  there  be  any  word — 
any  name  of  an  act — that  requires  to  have 
the  import  of  it  fixed  by  an  authoritative 
definition,  surely  this  one  is  of  the  number. 
But  any  such  definition,  where  is  it  to  be 
found?  Absolutely  nowhere.  The  law  knows 
not  of  any  such  word:  neither  statute  law  (the 
only  real  sort  of  law,)  nor  the  sort  of  sham 
law,  commonly  called  common  law :  in  no  sta- 
tute, in  no  law  report,  or  authoritative'  law 
treatise,  is  any  sudi  definition  to  be  found. 

No,  (says  somebody,)  nor  need  there  be : 
for  tumult  is  a  word  belonging  to  the  com- 
mon stock  of  the  language.  Well :  and,  when 
employed  as  an  article  of  that  common  stock, 
what  then  is  the  import  attached  to  it?  No- 
thing can  be  more  indeterminate.  On  the 
slightest  scrutiny,  this  indeterminateness  %vill 
appear  unquestionable :  and,  to  warrant  the 
application  of  a  word  to  a  legal  purpose,  it 
suffices  not  that  the  word  be  famUiar :  the 
idea  attached  to  It  should  moreover  be  deter- 
minate. 

If  there  be  any  idea  constantly  associated 
with  it,  it  is  this — namely,  the  idea  of  a  some- 
thing generally  unpleasant  and  undesirable  .* 
that  something  being  a  noise,  in  the  making 
of  which,  a  number  of  persons  greater  than 
one  are  instrumental. 

Noise — in  the  composition  of  the  idea  at- 
tached to  the  word  tumult — noise,  then,  one 
might  venture  to  state  as  an  essential  and  in- 
dispensable ingredient. 

Motion  —  violent  motion — of  other  bodies 
besides  air  —  motion  on  the  part  of  a  number 
of  persons :  —  and  what  number  ?  Would  this 
be  another  ingredient  ? 

But  suppose  both  ingredients  to  have  had 
place,  —  both  the  ingredients  thus  designated 
—  would  they  both  together  suffice  to  con* 
stitute  a  punishable  offence?  No  intimation, 
to  any  such  effect,  having  as  yet  been  given 
by  any  authority,  would  the  ideas  thus  asso- 
ciated suffice  to  constitute,  for  the  purpose  of 
punishment,  the  complex  idea  of  an  offence  ? 

In  addition  to  the  i^ve  ingredients,  injury 
to  man's  person  —  injury  to  any  subject-mat- 
ter of  man's  property  —  immoveable  or  move^ 
able  —  injury  of  either  of  these  descriptions, 
and  in  either  case  izgury  in  any  shape,  might 
suffice  (it  is  supposed) — might  suffice  to  con- 
stitute such  an  offence  —  so  that  the  effect 
thus  given  to  it  were  but  sufficiently  known. 
But  in  regard  to  injury  to  person,  still  comes 
the  question  — would  a  single  person  suffice? 
or  shall  any  and  what  greater  number  be  re* 
quisite  ?  In  this  case,  shall  tumult  be  regarded 
as  distinguished — (and  by  what  circumstance 
or  circumstances  distinguished?) — from  eosu 
mon  assault  t 

Whatsoever  be  their  subject-matter  and 
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their  iliapes,  the  injuries  commonly  regarded 
as  induded  in  the  import  of  the  word  tumuU 
CUB  lOBTcely  be  regarded  as  of  a  very  serious 
eomplexion.  That  which,  in  this  indictment, 
is  brought  to  view  in  the  character  of  a  pu- 
iiishiJ>le  crime,  is,  in  the  most  illustrious 
periodical  publication  that  ever  appeared  in 
any  country,  considered  as  to  such  a  degree 
beneficial,  not  to  say  necessaij,  to  good  go- 
Temment,  that  the  author  of  the  article  in 
question,  the  avowed  adversary  of  radical 
reform,  scruples  not  to  employ  his  endeavours 
to  the  avowed  purpose  of  preventing  the  ex- 
clusion of  it.  "  Were  the  causes  of  tumult 
destroyed,"  says  the  Edinburgh  Review,  No. 
61,  p.  198,  **  elections  would  no  longer  be 
nurseries  of  political  zeal,  and  instruments  for 
rousing  national  spirit.  The  friends  of  liberty 
ought  rather  to  view  the  turhuUnee  of  the 
people  with  indulgence  and  pardon,  power- 
fully tending  to  exercise  and  invigorate  their 
public  spirit.  It  is  not  to  be  extinguiahed,  but 
to  be  rendered  safe  by  countervailing  institu- 
tions." Not  that,  in  regard  to  the  utility  of 
tumult  in  any  sense  of  the  word,  I  can  bring 
my  own  conceptions  to  anything  Uke  a  coin- 
ddenoe  with  the  ingenious  reviewers* 

In  addition  to  the  word  tumult,  may  be 
seen  included  in  this  same  justification  the 
word  turbulence — another  of  the  words  in 
which  the  science  of  the  drawer  of  the  indict- 
ment has  beheld  the  matter  of  a  punishable 


5.  Intending  to  excite  ....  inntrrection.'} 
Much  more  serious  is  the  charge  now;  but 
still  indeterminate,  —  on  the  current,  and  but 
too  well  justified  supposition,  that  by  the 
jury,  under  the  direction  of  the  judge,  asser- 
tion, not  only  unproved  but  ungrounded,  will, 
in  this  as  well  as  so  many  other  instances,  be 
in  a  way  to  be  regarded  as  proved,  —  most 
conveniently  indeterminate. 

Insurrection,  then  f  What,  on  this  occasion, 
for  the  purpose  of  their  verdict,  are  the  jury 
— what,  for  the  purpose  of  their  defence,  are 
the  defendants — to  understand  to  be  meant 
by  it. 

'  '*  Insurrection*'  is  rising  up.  Rising  up  f 
for  what  purpose  f  If  against  any  person  or 
persons,  against  whom  ?  At  any  rate,  in  what 
consists  the  crime  ?  In  the  act  of  rising  up, 
there  is  not  any  crime ;  in  the  act  of  rising 
up  against  this  or  that  person,  there  is  not 
necessarily  any  crime :  for  example,  not  when 
it  is  but  in  self-defence  against  unlawful  ag- 
gression. Rising  up  against  the  government? 
against  the  government,  for  any  such  purpose 
as  putting  down  the  government  ?  Nothing  of 
all  this  is  said :  nothing  of  aU  this  is  charged. 
•  And  how  happens  it  that  nothing  of  this 
is  charged  ?  TTie  government — was  it,  on  this 
occasion,  out  of  the  penman's  thoughts  ?  No 
such  thing }  for  presently,  when  haired  and 
contempt  are  the  affectioos,  the  excitement  of 
Vol.  V. 


which  is  alleged  to  have  been  intended,  go- 
vernment is  expressly  stated  as  being  the 
oliject  of  them.  Why  then  is  it  that,  when 
the  horrible  word  insurrection  is  thus  brought 
forward,  it  is  thus  hung  up  over  the  heads  of 
the  defendants — hung  up,  as  it  were,  in  the 
air,  and  without  any  determinate  meaning 
attached  to  it  ?  Why,  unless  because  some- 
body was  conscious,  that  neither  in  that  nor 
in  any  other  criminal  sense  of  the  word  waa 
^insurrection  intended;  nor,  therefore,  waa 
any  intention  of  producing  any  such  criminal 
effect  capable  of  being  proved.  In  the  insert 
tion  of  this  word,  what  then  was  the  purpose 
in  view?  Once  more,  only,  by  influencing  the 
passions,  to  mislead  die  judgment  of  the  jury, 
and  cause  them  to  concur  in  a  verdict  of  guil- 
ty, against  two  men  in  whose  instance  no 
gmlt  had  place.  See  what  is  said  a  little  lower 
down  on  the  subject  of  seditious  speeches. 

Now  then,  no  such  intention,  as  that  of 
rising  up  against  government,  for  the  purpose 
of  putting  down  the  government,  or  for  any 
other  and  minor  purpose — no  such  intention 
(suppose)  is  proved ;  at  the  same  time,  this 
being  numbered  among  the  other  words  of 
course — the  assertion  contained  in  it  being 
numbered  among  the  assertions,  which,  though 
not  less  plainly  fiilse  than  scandalous,  it  is 
customary,  because  it  has  been  customary, 
for  the  jury  on  their  oaths,  under  the  eye  of 
the  judge  acting  tmder  his  oaths,  to  declare  to 
be  true— suppose  it  accordingly,  in  and  by  the 
verdicti  declared  to  be  true.  What  is  the  con* 
sequence?  That,  when  the  defendants  come 
up  for  judgment,  the  judge  fiuides,  or  pre- 
tends to  feel  himself  in  his  speech,  and  in  hie 
sentence,  not  only  authorized,  but  compelled 
to  consider  the  defendants  as  insurgents — as 
everything  but  traitors.  Not  exactly  as  trai- 
torsi  neiUier  the  word  traitorous^,  nor  any 
of  its  kin,  being  in  the  verdict :  but  neverth^ 
less  as  next  kin  to  traitors.  For  now  comes 
in  to  his  aid  the  sense  in  which  the  word  with 
its  kindred  are  so  continually  employed  in  the 
body  of  the  law — employed,  not  only  in  all 
histories,  but  in  all  newspapers.  The  citizens 
of  the  United  States,  ere  they  became  ac- 
knowledged citizens — were  they  not  iiutcr- 
gents^  and  insurgent  traitors  ?  So  likewise  tho 
men  in  Spanish  America  ?  In  Spain  and  every- 
where else  on  the  continent,  insurgent  trai- 
tors ;  in  England,  insurgents  everywhere,  and, 
in  the  court  newspapers,  insurgent  traitors. 

6.  With  force  and  arms.'}  Nothing  can 
here  be  plainer  than  the  existence  of  an  alle- 
gation, that,  in  the  course  of  the  acts  done  in 
prosecution  of  the  criminal  intentions  alleged 
and  for  the  purpose  of  giving  effect  to  those 
same  intentions,  force  and  arms — not  only 
force  but  arms — were  employed.  Well  then, 
if  on  that  same  occasion,  neither  force  nor 
arms  are  proved  to  have  been  employed, — • 
or  even,  though  force  were  proved  to  have 
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bcjim  employed,  if  no  arms  are  proved  to  have 
been  employed,  no  verdict  in  and  by  which 
they  are  declared  to  have  been  employed  can 
be  concurred  in,  without  a  violation  of  the 
juryman's  oath.  So  likewise,  though  arms 
were  proved  to  have  been  bome,  if  no  force 
it  proved  to  have  been  emplnfed. 

Now  as  to  arms,  what,  in  the  sense  that 
Belongs  to  the  sulject,  arms  are  —  is  pretty 
weU  understood  by  everybody.  Arms  are 
either  offensive  or  defensive :  and,  in  either 
ease,  to  help  to  constitute  the  alleged  guilt, 
they  must  not  merely  be  such  arms  as  are 
customarily  carried  for  the  purpose  of  being 
eventually  employed  against  assault  by  beasts, 
but  such  arms  as  by  their  construction  appear 
detigned  to  be  employed  against  men. 

7.  To  disturb  the  public peace^  ''unlaw- 
fully*' and  "  to  disturb  the  public  peace  :*'  it 
was  to  this  intent  that  they  "did  assew.hh 
and  gather  together,^  says  this  part  of  the 
charge. 

Disturb  the  public  peace  ?  Once  more,  if 
not  by  iiqury,  or  endeavour  to  do  injury,  to 
person  or  property,  by  persons  acting  together 
for  this  same  purpose,  in  considerable  num- 
bers, the  public  peace  was  endeavoured  or  in- 
tended to  be  dsturbed,  by  what  other  means — 
in  what  other  mode,  could  it  have  been  endea- 
voured or  intended  to  be  disturbed;  or  in  this 
case,  to  the  words,  disturb  the  pMic  peace, 
what  other  determinate  nmd  intelligible  im- 
port is  1^  ?  If,  then,  neither  injury,  nor  en- 
deavour nor  intention  to  do  injury,  in  either 
of  those  modes,  is  proved,  here  there  is  another 
ungrounded  assertion  by  the  adoption  of  which 
the  juryman's  oath  would  be  violated.  But, 
even  suppose  injury  in  both  modes  proved,  still 
would  a  verdict  of  not  guilty  be  warranted, 
though  it  were  upon  this  siugle  ground.  Why  ? 
Even  because,  for  want  of  those  same  deter- 
minate expressions,  or  what  is  equivalent  to 
ikem,  the  defendants  have  been  deprived  of 
that  precise  information,  which  was  necessary 
to  furnish  them,  in  case  of  innocence,  with 
the  sufficient  means  of  defence  against  this 
part  of  the  charge.  Disturbance  of  the  public 
peace  is  not  plun  language,  but  rhetoric  — 
rhetoric,  which,  for  the  purposes  of  deception 
and  injustice,  has  been,  as  it  was  originally 
inserted,  so  is  it  still  kept,  in  the  body  of  the 
language  employed  by  lawyers. 

Eminently  useful  has  indeed  the  word  peace 
been,  to  those  who,  in  that  course  of  perpetual 
encroachment,  which  limited  power,  in  what- 
ever hands,  is  destined  to  pursue,  are  waging 
their  never-ceasing  war  against  liberty. 

Though,  in  its  original  import,  this  word 
was  fiir  from  being  so  determinate  as  those 
which  the  subject  required,  and,  as  above, 
might  have  found, — it  was  still  fiu>ther  from 
induding  one  important  point  which  in  these 
later  times  has  been  for<^  into  it. 

In  its  original  and  proper  signification,  it 


belonged  to  intemation^  law  only,  not  to 
internal  law.  Peace  is  the  absence  of  war ; 
and,  if  it  be  applicable  to  injury  between 
members  of  the  same  state,  it  could  only  be 
on  the  supposition  of  a  civil  war,  such  as  that 
between  two  pretenders  to  the  monarchy,  or 
that  between  a  monarch  and  his  aristocratical 
subordinates :  of  that  sort  of  civil  war  from 
which,  in  those  feudal  times,  in  which  moat 
of  our  institutions  took  theur  rise,  the  country 
was  seldom  free,  except  when  relieved  from 
it  by  a  war  of  depredation,  in  which  all  parties 
joined,  for  the  sake  of  the  plunder  hoped  to 
be  obtained  from  Fnmce.* 

Injury  to  person,  to  properties,  to  rqfmta^ 
tion,  to  condition  in  life, — to  one  or  other  of 
the  four  shapes  expressed  by  these  denomi- 
nations, may  all  injury,  considered  in  so  fiir 
as  individuals  are  the  objects  of  it,  be  seen  to 
be  reducible.  That  vriiidi,  as  between  mo- 
narch and  monarch,  would  be  signified  by  the 
words  breach  ofthe]feace — that,  and  nothing 
else,  would  be  signified  by  that  same  phrase, 
when  applied  to  m jury  as  from  individual  to 
individual  in  the  same  state,  or  from  sul^ecta 
to  rulers  in  the  same  state :  that  is  to  say, 
injury  to  person  or  property,  when  accom- 
panied with  physical  force, — or  with  the 
appearance  of  it,  in  any  such  shape  as  should 
produce  fear  of  ulterior  injury,  in  one  or  both 
of  the  shapes  thus  signified. 

In  either  of  these  cases,  a  measure  ob- 
viously  conducive,  and  in  some  circumstances 
even  necessary,  to  prevention  of  ulterior  in- 
juiv,  is  the  bodily  arrestation  of  the  evil-doer, 
and,  for  a  time,  more  or  less  considerable,  the 


*  Through  ^  Fiendi  pais,  peace  comes  from 
the  Latin  pax»  Pax  has  for  its  grammatieal 
kindred,  pactum^  a  trmty  or  agreement.  Among 
the  most  ancient,  and  tiierefore  the  wisest,  m 
those  andents,  whose  sentiments  and  conduct,  by 
the  phrase,  wise  ancientty  we  aie  so  frequently 
called  upon  to  take  for  the  model  of  oar  own,  war 
for  the  purpose  of  extennination,  with  no  other 
softening  than  was  prescribed  by  the  profit  of 
enslavement,  was  the  natural  situation  of  those 
same  wise  nations,  with  reference  to  idl  othef 
nadoDst  which  other  nations,  in  oonsidecatioD 
of  thdr  defidencj  in  the  artlde  of  wisdom,  wer^ 
lumped  together  under  the  general  denomination 
of  barbarians.  At  the  same  time,  in  case  of  a 
medal  agreement,  or  treaty  of  peace,  entered  inte 
for  that  purpose,  any  nation  in  particular  mi|dtt 
stand  exempted  from  that  fate  to  which,  bntmr 
sudi  special  exceptkMi,  it  was  doomed.  Aeoovd- 
incly,  among  the  Greeks,  by  two  correspondent 
and  sin^e-worded  denominations,  expresdve  of 
the  absence  and  presence  of  this  drcumstance 
of  exception,  barbarians  were  distinguished  into 
those,  oetween  which  respectively  and  the  wise 
nadoo,  peace,  meaning  by  peace<rM<y.  had  plae^ 
and  those  with  whom  no  such  peaee  nad  plaoe; 
and  among  the  Romans,  though  it  appears  no( 
that  the  two  appropriate  terms  had  received  trans- 
lation into  tndr  language,  the  sentiments  in 
Jiuestion  were  very  eflideDtly  and  frequeody  ooB- 
ormed  to  in  piaotioe. 
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nigeetiiig  Ilim  to  ulterior  bodily  rettrunt 
Were  it  not  for  a  power  to  thie  ^ect  some- 
wiiere,  no  one  OMild  ny,  to  what  extent 
injury,  in  the  two  shapes  here  in  question* 
mght  not  swell  iteel£ 

As  between  monrdi  and  nonardiv  so 
between  individual  and  indiyidual,  it  is  only 
by  ii^nry  to  tbe  persons  or  properties  of  men, 
not  by  mere  injury  to  their  reputation  or  eon- 
dition  in  life,  that  except  of  late,  and  in  pro- 
secution of  the  above-mentioned  implacaUe 
internal  war  of  the  ruling  few  against  the 
sttbject  manjr,  that  peace  has  ever  been  con- 
sidered as  bong  irokm  or  dUhtrbed, 

With  or  without  eonunission  from  the  kbff 
of  Great  Britain,  suppose  a  Spanish  captured 
by  a  British  ship,  and  men  in  the  ship  killed 
or  wounded:  here  udiaiutbamceoi the peacct 
here  is  hreaek  of  the  ptaee.  Thus  stands  the 
matter,  so  fiv  as  regards  injury  to  person  and 
nqury  to  property.  Now  as  to  injury  to  re- 
putation. At  this  time,  scarcely  does  that 
day  pass,  in  which  the  reputation  of  the  Spa* 
nidi  monardi  does  not  receive  its  figurative 
wounds  by  the  instrumentality  of  the  public 
prints ;  yet  by  none  of  thoee  figurative  wounds 
is  peace  between  Spain  and  England  either 
broken  or  disturbed. 

Still,  in  the  import  of  the  word  peace,  there 
was  nevertheless  something  of  a  loose  and 
figurative  cast,  which,  by  the  enemies  of  the 
liberty  of  the  press,  was  regarded  as  afibrding 
a  colour  applicable  to  their  purpose. 

Already,  to  every  written  and  published 
diiscourse,  which  it  was  their  wish  to  suppress 
or  punish  for,  they  had  succeeded  in  affixing 
the  character  of  a  criminal  and  punishable 
Hbel;  and,  on  the  part  of  the  people,  they 
had  found  either  a  stock  of  prejudice,  or  a 
degree  of  blindness  and  neg^tigence,  sufficient 
to  produce  submission  to  the  injury.  But,  to 
punish  a  man  for  an  alleged  libel,  and  there- 
upon to  suppress  it,  after  it  had  been  proved  or 
pretended  to  have  been  proved  such,  was  one 
thing :  under  the  notice  of  his  having  pub- 
fishMl  a  libd,  to  punish  a  man  for  the  public 
cation  of  a  written  discourse,  and  to  suppress 
the  discourse,  before  it  had  been  proved,  or 
ao  much  as  pretended  to  have  been  proved,  a 
libel,  was  another  and  a  very  different  thing. 
This,  however,  they  have  been  seen  to  do; 
and,  in  the  word  peace,  with  the  cloud  in 
which  it  still  continues  so  unhappily  involved, 
they  found  a  pretext,  such  as  by  them  was 
deemed,  and  as  yet  has  been  found,  a  suf- 
ficient one. 

Still,  however,  the  phrases,  dUturbanee  of 
the  peace — breach  of  the  peace,  were  not  of 
themselves  regarded  as  sufficient:  the  idea  of 
iendenqf  was  still  recpiistte ;  to  the  i^urase, 
**  a  breach  of  the  peace,  '*  the  words,  tending  to, 
were  added,  and  tiius  the  thing  was  dene. 

Tend  to  a  breach  of  the  peace  f  In  what 
manner,  by  what  means»  is  it,  that  a  libel,  of 


the  sort  here  in  question^ a  libel,  tending 
to  incite  and  point  against  the  person  or 
persons  in  question  sentiments  of  displeasure^ 
tends  to  a  breach  of  the  peace?  Upon  these 
or  any  other  persons,  sud,  it  is  true,  may  be 
the  tbitd  of  injury  in  thi3  shape,  just  as  it 
may  be  the  eflfect  of  mjnry  in  any  other  shape. 
For,  there  is  no  ii^ury  by  which  a  man,  weak 
in  mind  and  strong  in  body,  may  not  be  en* 
01^  to  make  retribution  for  it,  by  means  of 
iijury,  in  some  shape  or  otheri  of  the  sort  of 
those  by  which  peaoe,  in  the  original,  deter- 
minate, and  proper  import  of  the  word,  is 
brohem  or  duiurbed. 

But,  let  this  be  law,  every  act,  by  which 
any  man  may  be  made  angry,  is  a  breach  of 
the  peace :  and  thus,  between  acts  whidi  are 
breadies  of  the  peace,  and  acts,  injurious  or 
not,  that  are  not  breaches  of  the  peace,  all 
difference  is  expunged. 

Thus,  then,  so  it  is,  that,  let  the  Uw  be 
but  uniformly  carried  into  effect,  all  liberty 
of  discussion  on  the  subject  of  those  aflhirs 
which  are  the  common  concerns  oi  all  men, 
is  rooted  out — all  by  so  sweet  and  soft  an 
instrument  as  the  word  peace^  issuing  from 
the  lips  of  the  reverend,  and  scarcely  the  less 
pious  for  the  not  having  as  yet  been  supema 
turally  consecrated,  ministers  of  peace. 

A  man  defiles  vour  wife  before  your  hoe. 
This,  if  it  be  with  the  consent  of  the  person 
so  dcHfiled  —  this,  though  it  suffices  to  acquit 
you  of  murder,  in  case  of  your  avenging  the 
injury  by  the  death  of  the  injurer  upon  the 
spot,  has  not  yet  been  discovered,  ttther  to 
be  a  breach  of  the  peace,  or  to  have  any  ten- 
dency  to  produce  to  any  such  effect  as  that 
in  question — ^^to  any  such  effect  as  that  of 
arrestation  on  the  spot,  and  at  the  time,  any 
such  thing  as  a  breach  of  the  peace.  The 
reason  is  plain:  here  is  no  libel  published. 
Not  but  that  it  is  among  those  injuries,  which 
"  by  intendnunt  of  iaw*' — meaning  always 
English  law — are  never  committed  without 
"force  and  arme."  But,  in  this  case,  the  force 
and  the  arms  being  but  the  product  of  men- 
dacity and  nonsense  under  the  garb  of  sdcnee, 
neither  breach  of  the  peace,  nor  so  much  aa 
tendency  to  sny  breach  of  the  peace,  is  among 
the  imputed  aceompaniaMnts  of  it. 

Thus  it  is,  that,  with  words  at  oommand, 
the  nominally  independent,  but  really  de- 
pendent, creatures  of  the  crown,  continue  to 
have,  as  they  always  have  had,  but  for  here 
and  there  an  a^t  of  perversity  on  the  part 
of  juries,  at  equally  absdute  command,  the 
life  of  man,  as  well  as  everything  from  which 
life  derives  its  value :  and,  so  it  be  bv  a  man 
with  justice  in  his  mouth,  and  a  certam  quan- 
tity of  for  and  fiilse  hair  flowing  over  his 
shoulders,  how  they  are  dealt  with  has,  to 
the  good  people  of  this  country,  been,  at  all 
times,  a  matter  of  little  less  tluai  complete 
indifference. 
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8.  By  udUiout  tpeeehet  and  ditcawrses.'} 
Now,  then,  as  to  sedition.  In  this  daose^  by 
which  the  jury  are  called  upon  to  pronounce 
the  defendants  guilty  of  an  alleged  crime 
thus  denominated,  ought  to  be  considered  as 
of  course  included,  Uie  supposition  that  to 
every  one  in  their  situation  it  had  been  ren- 
dered possible  to  know  and  understand — to 
know  and  understand  in  time  —  what  the  sort 
uf  acts  are,  to  which  the  appellation  is  ap- 
plied, and  from  which,  if  committed,  the  penal 
consequences  attached  to  it  will  be  made  to 
&U  upon  the  actors. 

But,  in  this  instance,  as  in  so  many  others, 
no  sudi  possibility,  it  will  be  seen,  has  place. 

In  this  instance,  as  in  every  other,  what* 
the  possessors  of  power  have  in  view  and  at 
heart,  is — under  the  name  ot  punishmenit  to 
cause  suffering  to  fidl  upon  any  such  persons, 
to  whom  it  shall  have  happened  to  have  of- 
fered opposition  in  any  shape  to  their  mili — 
determined,  as  it  is,  by  the  conceptioB  enter- 
tained by  them  of  their  own  interest. 

Now,  by  the  word  sedition,  what  iff  it  then 
that  is  expressed?  Opposition,  in  some  shape 
or  other,  to  that  will :  this,  and  little  more, 
if  anything :  at  any  rate,  nothing,  the  shape 
of  which  can  be  said  to  approach  in  any  de- 
gree to  a  determinate  shape. 

Look  for  the  meaning  of  it  in  statute  law : 
look  for  it  in  common  law :  look  for  it  as  long 
as  you  will  in  both,  you  will  look  in  vain. 

As  to  the  word  sedition,  in  statute  law  it 
may  unquestionably  be  found  in  places  more 
than  one..  But,  in  each  place,  for  the  import 
that  will  be  attached  to  it,  reliance  is  placed 
on  the  import,  whatsoever  it  may  be,  which 
by  each  reader  shall  happen  to  be  attached 
to  it.  Unfortunately,  various  as  well  ss  nu- 
merous are  the  imports  which,  with  almost 
equal  pretension  to  propriety,  may  present 
themselves  as  attached  to  it;  imports  cor- 
respondent to  which  are  so  many  species  of 
mischievous  acts,  differing  widdy  from  one 
-another  in  quality  and  quantity  of  mischiev- 
-ousness.  A  sample  may,  perhaps,  be  brought 
.to  view  before  these  pages  are  at  an  end. 

Now,  of  the  immense  and  undigested  mass 
*of  statute  law,  in  what  portion  will  any  ex- 
position— any  attempt  to  give  an  explana- 
tion and  fixation  —  of  the  import  of  this 
important  word  be  found  ?  In  the  instance 
of  this,  as  well  as  almost  every  other  deno- 
mination of  offence,  nowhere.  In  the  manu- 
£u*turing  of  this  species  of  \kw,  no  man  ever 
scruples  to  assume,  and  to  any  extent,  those 
•things  to  be  universally  known  and  under- 
stood by  everybody,  the  possibility  of  know- 
ing and  understanding  whidi  has  not  been 
allowed  to  anybody.  To  the  manufacturers, 
the  very  idea  of  definition  is  an  object  of  a 
not  altogether  iU-grounded  horror  —  of  real 
'horror  —  and  therefore;  to  escape  from  the 
indignation  due  to  such  neglect,  of  duty,  of 


affected  contempt :  —  dbsMrd,  pedantic,  wfld^ 
visionary,  and  impracticable  —  such  are  the 
epithets  kept  in  store  to  be  poured  dowm 
upon  the  head  of  every  presumptuous  inno- 
vator, whose  audacity  ahall  dare  to  propose 
the  extending,  to  this  most  important  of  aH 
sciences,  that  instrument  of  elucidation^ 
which  is  never  regarded  as  being  misapplied, 
when  applied  to  the  most  trivial,  be  they 
what  they  may,  of  the  several  other  branchea 
of  art  and  science. 

Lastly,  as  to  conmon,  aUasjudge-wutde  law. 
Not  that  the  definitions,  which  occur  here 
and  there,  in  the  books  nUed  hooks  of  cont^ 
wton  law,  are,  any  of  them,  possessed  of  any 
binding  force,  or  authority :  to  each  such 
exposition,  whether  repeated  as  having  beea 
given  by  a  judge  speaking  as  such,  or  exhi- 
bited by  an  unofficial  and  uncommissioned 
treatise-maker,  each  succeeding  judge,  on 
each  occasion,  bestows  such  regard,  and  no 
other,  as  it  happens  to  him  to  find  hk  conve- 
nience in  bestowing:  for  nothing  can  he  ever 
see,  that,  if  so  determined,  can  have  any  su^ 
effect  as  that  of  restraining  him  from  the 
freest  exercise  of  such  his  pleasure.  Still, 
however,  in  such  expositions,  definitions,  ex* 
empUfications,  and  illustrations,  as  are  to  be 
found  in  law-books,  a  man  who  is  rich  enougb 
to  possess  a  law  library  of  adequate  magni* 
tude,  and  at  the  same  time  has  leisure  enough 
to  make  this  use  of  it,  may,  in  most  cases, 
find  some  guide  to  reflection  —  some  help  to 
conjecture. 

Accordingly,  in  books  of  common  law,  words 
may  here  and  there  be  found,  which  have 
been  taken  for  the  subject  of  declared  defini- 
tion. Examples  are  — the  words,  high  trea-> 
son,  riot,  rout,  and  unlawjul  assembfy:  not 
to  speak  of  others  which  have  no  immediate 
bearing  upon  the  present  subject. 

But,  in  the  number  of  tiiem,  the  word 
sedition  is  not  to  be  found.  On  the  present 
occasion,  besides  indexes  to  statute  books-, 
Hawkins,  the  Utest  of  the  authors  of  crown 
law-books,  who  can  with  any  confidence  be 
dted  aa  authority,  has  on  this  occasion  been 
recurred  to,  and  in  vain. 

Such  is  the  case  with  regard  to  the  word 
sedition :  such  is  moreover  the  case  with  the 
still  more  appalling  word  insurrection. 

Between  sedition  and  high  treason  —  be- 
tween a  crime  punbhable  with  nothing  be- 
yond fine  and  imprisonment,  and  a  crime 
subjecting  men  to  an  excruciating  death,  with 
et-ceteras,  punishing  with  elaborate  reflection 
the-  unnumbered  innocent  along  with  the 
guilty  one  —  where  is  the  difference  ?  No- 
body has  ever  told  us :  nobody  has  ever  at- 
tempted to  tell  us :  nobody  is  there  who  is 
able  to  tell  us.  For  one  and  the  same  indi- 
vidual act  or  series  of  acts,  for  which  a  man 
is  prosecuted  as  for  high  treason,  if  the  cog- 
nizance of  it  is  thought  fit  to  be  trusted  to,» 
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jury,  tnd  of  tbe  evidence  of  two  witDesaes,  or 
a  body  of  other  evidence  construed  to  be 
equiviilent  to  it,  can  be  found,  — for  the  same 
offence,  he  has  been  made  prosecutable,  and 
accordingly  prosecuted,  as  for  sedition,  and, 
by  a  single  justice  of  peace,  convictable  and 
convicted  on  the  testimony  of  a  single  wit- 
ness (36  G.  III.  c.  7.) 

But  between  these,  as  compared  with  one 
another,  and  as  compared  with  such  other 
offences  as  strike  against  the  authority  of 
the  government,  is  it  possible  to  draw  any 
dear  lines  of  distinction?  Oh  yes ;  abun- 
duitly  possible.  Actuality,  it  is  hoped,  may 
be  received  as  tolerably  satisfactory  evidence 
of  pouibility :  and  this  evidence  would  here 
be  produced,  were  it  not  that  space  and  time 
press,  and  that,  on  the  present  occasion,  any 
such  sample  might,  by  those  whom  it  con- 
cerns, be  regarded  as  uncalled  for  and  irre- 
levant. 

Look  at  that  statute.  Every  act,  in  the 
nature  of  which  any  real  mischievousness  is 
induded,  is  expressly  declared  to  be  high 
treason;  —  every  act,  which  is  allowed  to 


be  punished  with  the  less  atrodous  punish, 
ment,  as  above,  is  the  act  of  criticising,  in 
terms  displeasing  to  the  members  of  govern- 
ment, anything  that,  at  any  time,  has  ever 
been  done  by  government.  And,  forasmuch 
as,  in  the  preamble,  in  company  with  the 
words  high  treason,  the  word  sedition  is  in- 
serted, what  is  said  about  *'  hatred  and  con- 
tempt,'* as  above,  t.e.  about  unacceptable 
critidsm,  may,  by  any  one  that  chooses,  be 
taken  as  a  definition  of  it.  To  convict  a  man 
even  of  high  treason  on  as  good  ground, 
would  not  reouire  a  construction  more  in- 
tensely  strained,  than  some  of  those  by  which, 
in  addition  to  the  treasons  created  by  parlia- 
ment, new  ones  have  been  created  by  judges. 
Bilr.  Hunt,  and  his  assodates  —  on  a  late 
occasion^  were  not  endeavours  used  to  send 
the  knife  of  the  hangnun  into  their  bowels  ? 
Yes,  —  and  for  what  offence  ?  For  one  of 
those  offences  which  are  between  high 
treason  and  nothing :  the  one  or  the  other, 
according  as  audadty  or  timidity  are  tha 
accompaniments  of  despotism. 
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PAPER  I.-PREFACE. 


To  the  whole  of  the  matter,  which,  under 
nine  or  ten  different  heads,*  is  now,  in  the 
compass  of  one  and  the  same  volume,  pub- 
lished under  the  same  general  title,  — belongs 
one  and  the  same  design,  and,  it  is  believed, 
one  and  the  same  result.  But,  it  being  com- 
posed of  no  fewer  than  (besides  this)  nine 
different  papers,  published  mostly  at  different 
times,  on  different  occasions,  and  under  titles 
hy  which  no  intimation  of  such  unity  of  de- 
sign  is  conveyed, — it  has  occurred  that  that 
design  may  in  no  small  degree  be  promoted, 
by  holding  up  to  view,  in  this  pre&ce,  the 
way  in  which  they  are  regarded  as  being  re- 
spectively conducive  and  contributory  to  it. 

The  work,  from  which  they  take  their  com- 
'mon  origin,  was  an  all-embracing  system  of 
proposed  constitutional  law,  for  the  use  of  idl 
nations  professing  liberal  opinions:  volumes, 
three ;  the  first  of  which,  after  having  been 
some  years  out  of  the  press,  is  at  this  time 
now  first  published.  Of  tlds  work,  a  main 
occupation  was,  of  course,  the  showing  by 
what  means  the  several  members  of  the  official 
establishment — in  other  words,  tiie  public 
functionaries,  of  the  aggregate  body  of  whom, 
what  is  called  the  government  is  composed — 
might  be  rendered,  in  the  highest  degree  well 
qualified,  for  rendering  to  the  whole  commu- 
nity the  several  services  which  are  or  ought 
to  be  looked  for  at  their  hands :  or  say,  for 
giving  fiilfilment  to  that,  which  is  or  ought 
to  be  the  end  of  their  institution :  — name- 
ly, the  maximization  of  the  happiness  of  the 
whole  community  under  consideration. 

In  any  one  of  these  forms  of  words,  may 
be  seen  expressed  the  whole  of  the  benefit 
in  view. 

But,  in  the  very  nature  of  the  case,  con- 
nected vrith  this  benefit,  is  a  burthen,  without 
which  the  attainment  of  this  same  benefit  is, 
in  aU  places,  and  at  all  times,  utterly  impos- 


•  *  Since  this  Prefiu»  was  oonunitted  to  the 
press,  some  change  having  been  made  in  the  list 
of  the  Papers  originally  intended  to  be  inserted ; 
hence  some  uncertainty  and  mis-statement  in  the 
numerical  desipation  of  them.  But  as,  by  re. 
ference  to  the  bat  of  contents,  things  may  be  set 
right,  (he  benefit  of  correction  woiOd  not  (it  has 
been  thought)  ^y  for  the  trouble.  [  The  changes 
appear  to  consist  in  the  insertion  of  **  Supple- 
ment to  the  Extract**  as  Paper  I V. ;  the  transfe- 
rence of  the  Paper  '^  On  Public  Account-Keep- 
ing,"  from  No.  VIII.  to  No.  X. ;  and  the  tranroo- 
Ation  of  what  were  formerly  No8.IV.  V.  and  VI. 
to  Nos.  V.  VI.  and  VIIL  respeptively—JBA] 


sible.  Of  this  burthen,  the  principal  and  most 
prominent  part,  being  of  a  pecuniary  nature, 
is  designated  and  presented  to  view  by  the 
word  expente. 

Hence  it  is — that,  with  the  objeet  desig- 
nated by  the  words  official  aptitude,  becomes 
inseparably  associated  the  object  designated 
by  the  word  expense. 

Of  whatsoever  benefit  comes  to  be  estab- 
lished, the  net  amount  will  be — that  which 
remains  after  deduction  made  of  the  amount 
of  the  burthen, 

A  notion,  which,  in  the  course  of  this  in- 
quiry, whether  really  entertained  or  no,  I  had 
the  mortification  of  seeing  but  too  extensively 
endeavoured  to  be  inculcated,  was  — that  the 
net  amount  of  the  benefit  reaped  would,  in 
this  case,  increase,  and  as  of  course,  with  the 
amount  of  the  burthen  imposed:  and — to 
speak  more  particularly,  that  the  aptitude  of 
official  men  for  their  several  situations  would, 
in  a  manner  of  course,  receive  increase  with, 
and  with  every  practicable  degree  of  exact- 
ness in  proportion  to,  the  expense  employed 
in  engaging  them  to  enter  upon,  and  contanue 
in,  their  respective  situations. 

On  the  contrary,  for  my  own  part,  the  more 
closely  I  looked  into  the  matter,  the  more 
thoroughly  did  I  become  persuaded — not  only 
that  this  opinion  is  erroneous,  but  that  the 
exact  reverse  of  it  is  the  real  state  of  the  case. 

In  regard  to  each  of  these  so  intimately 
connected  objects — maximization  of  offidid 
aptitude,  and  minimization  of  official  expense 
— to  show  by  what  means  the  best  promise  of 
the  obtainment  of  them  might  be  afforded, 
was  of  course  an  object  of  my  inquiries.  From 
the  words  official  aptitude  maximized^  expense 
minimized — from  these  five  words  might  this 
design  receive  its  expression :  and,  of  the  de- 
sign or  purpose  of  this  work,  might  intima- 
tion be  thus  afforded  by  its  title.  But,  in 
additi<m  to  this,  a  further  idea,  which  it  if 
my  wish  to  see  associated  with  these  words, 
is — that  of  these  two  states  of  things — tiiese 
two  mutually  concomitantly  desirable  objects 
—  one  bears  to  the  other  the  relation  of  cause 
to  ejffect ;  for,  that  from  the  same  arrangement 
firom  which  the  expense  so  employed  will  eX' 
perience  dmimition,  the  aptitude  in  questioii 
win,  in  the  natursJ  order  of  things,  receive 
increase :  in  a  word,  that,  ceeteris  paribus, 
the  less  the  expense  so  bestowed  as  above« 
the  greater,  not  the  lesser,  will  be  the  aptt* 
tude. 
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Now  for  the  painful  part  of  tbis  inquiry :  — 

Never,  to  any  Bubject-matter, — considered 
as  a  source  of  happiness  or  unhappiness,  or 
both, — ^have  my  labours  on  any  occasion  been 
directed,  but  with  a  view  to  the  giving  increase 
to  the  net  amount  of  happiness.  But,  so  in- 
timately blended  and  intermingled,  through- 
out the  whole  field,  are  those  two  fruits  of 
human  action,  —  never  could  the  sweet  be 
brought  to  view,  but  the  bitter  would  come 
into  view  along  with  it:  and,  as  the  sweet 
would,  in  great  measure,  come  into  view  and 
be  reaped  without  effort, — the  consequence 
was,  that  in  clearing  away  the  bitter  consisted 
the  great  part  of  tibe  labour  necessary  to  be 
employed.  In  such  part  of  the  field,  —  for 
obtaining,  of  the  bUter  ^-  in  a  word,  of  the 
unhappiness — produced  by  deficiency  in  the 
aptitude  —  a  perception  sufiident  to  put  me 
in  search  after  the  most  effectual  mode  of 
supplying  that  same  deficiency, — a  very  slight 
glance  would  commonly  suffice.  But,  this 
object  aeoompliBhed,  then  has  come  the  task 
of  showing  the  needfulness  of  the  research 
that  had  been  made :  showing  this,  by  show- 
ing the  bitterness  of  the  fruit  with  which  the 
whole  field  was  overrun,  and  the  magnitude 
of  the  evil,  actually  and  continually  coming 
into  existence,  from  the  want  of  the  supposed 
discovered  appropriate  and  effectual  remedy. 

Painful  (I  may  truly  say)  haa,  on  every 
occudon,  beien  this  part  of  my  task :  for,  never 
has  it  happened  to  roe  to  witness  suffering,  on 
the  part  of  any  creature,  whether  of  my  own 
species  or  any  other,  without  experiencing,  in 
Bome  degree  or  other,  a  sensation  of  the  like 
nature  in  my  own  nerves :  still  less  possible 
has  it  been  to  me  to  avoid  experiencing  the 
like  unpleasant  situation,  when  it  has  hap- 
pened to  myself  to  have  been  contributory  to 
that  same  suffering. 

Tet,  without  bringing  to  view  the  evil,  —^ 
utterly  incomplete  would  have  been  the  good, 
produced  by  the  inventioQ  and  description 
given  of  the  remedy :  for,  by  ail  those,  who- 
soever tiiey  were,  by  whom,  for  the  nke  of 
the  benefit  derived  by  them  fimn  the  evil, 
the  existence  of  the  evil  would  of  course  be 
denied,  and  tiieir  endeavours  applied  to  the 
keeping  it  out  of  view,  —  correspondent  ill- 
will,  harboured  towards  those  by  whom  this 
source  of  the  good*  is  endeavoured  to  be  dried 
up,  is  a  necessary  consequence. 

Here,  then,  in  connexion  with  every  par- 
ticle of  the  good  endeavoured  and  suppoaed 
to  be  done, — come  three  distmgnishaUe  par- 
ticles of  evil  :  evil,  fhim  the  contemplation  of 
the  suffering  endeavoured  to  be  prevented , 
evil,  from  the  contemplation  of  the  suffering 
producible,  on  the  part  of  the  evil-doer,'  by 
the  application  made  of  the  remedy  $  evil, 
apprehended  from  the  desire  of  vengeance. 


•  Vis.  «*  of  the  good,'*  or  "  benefit"  to  "  the 
eril-doer?".*£dL 


produced,  in  the  mind  of  the  evil-doer,  by 
the  loss  of  his  accustomed  benefit. 

Happily,  it  follows  not  in  this  case,  that, 
because  the  particles  of  evil  bear  in  number 
to  those  of  the  good  the  ratio  of  three  to  one, 
they  must  in  the  aggregate  be  superior  in 
value  to  the  good.  Hi4>pily :  for,  if  sudi  were 
the  consequence,  — scarcely  where,  between 
man  and  man,  contention  had  place,  would 
good  to  any  net  amount  be  ever  produced. 

Moreover,  a  few  hints  there  are,  to  which, 
coupling  t<^ther  two  considerations,  namely, 
that  of  the  extent  of  their  usefulness,  if  any 
they  have,  and  the  narrowness  of  tlie  space 
into  which  they  may  be  compressed,  I  could 
not  refuse  admittance :  and,  for  such  admit- 
tance, no  other  place  than  the  present  could 
be  chosen  with  any  advantage. 

Diaappamtment'preveniionf  or  say  non-^fif- 
t^fpointment,  prindple.  For  the  purpoae  of 
reiro-^MtcepHonf  or  say  reewmptian,  as  well  aa 
for  that  of  original  distribution, — in  this  prin- 
d|^e  may  be  seen  the  diief  and  all-directing 
guide.  In  this  may  be  seen,  on  the  ground 
of  utility  and  reason,  the  foundation  of  the 
whole  law  of  property,  penal  brandi  as  well 
as  dtnL  In  another  place,*  application  haa 
already  been  made  of  it,  to  tiie  subject  of 
what  b  called  real  property:  —  and  thereby 
explanation  given  of  it.  bi  the  present  vo* 
lume  may  be  seen  ulterior  application  made 
of  it,  and  explanation  given  to  it :  namely, 
in  the  immediately  ensuing  paper,  intituled 
Introductory  Vie», 

In  tiie  train  of  it  come  now  a  few  proposed 
rules  and  observations : — 

1.  .^  Rule  I.  So  long  as  expenditure  con- 
tinues running  through  any  pipe  or  channel, 
which  can  be  stopped  without  production  of 
disappointment  — disappointment  infixed  ex- 
pectations already  formed,  — fi)rbear  to  stop 
it,  in  any  pipe  or  diannel  by  the  stoppage 
of  which  such  disappointment  will  be  pro- 
duced. 

2.  —  Rule  II.  On  this  ocoasiiNi,  by  appro- 
priate delineation  draw  a  dear  and  express 
line  of  demarcation  between./ireJ  BoAfioatiMg 
expectations. 

Every  sdlidtor,  who  sends  a  son  of  his  to 
one  of  the  inns  of  court,  expeeU  to  see  that 
same  son  on  the  diancery  bendi  with  the 
seals  before  him ;  as  the  Lord  Bathurst,  of 
Queen  Ann's  creation,  saw  his.  Bdioldhere 
a  spedmen  c^ floating  expectations:  corre- 
spondent to  fixed  expectations  in  ordinary 
language,  are  vested  interests  in  techniaJ 
language. 

3.  —  Rule  IIL  The  amount  of  the  mm 
proposed  to  be  retrenched  befaig  given,  and 
the  amount  of  sufl^ring  of  every  sufferer  by 
it  being  the  same,  the  less  the  number  m 
the  sufferers  by  it  the  better. 

*  Another  jflaeeA^WtMtixdm^  Review  §K 
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AppHeatum.  —  Case  suppoied :  in  the  de- 
partment in  question^  nuuu  of  expenditure 
propoeed  to  be  retrenched,  JCIOOO  a^year: 
one  anm  of  JCIOOO  a^year  forms  the  ealary  of 
otic  commstioner  of  a  board :  another  sum  of 
£1000  a-year,  the  aggregate  of  the  salaries 
of  te*  clerks.  These  situations,  all  eleven 
of  them,  are,  on  examination,  deemed  need- 
less :  but,  without  production  of  disappoint- 
ment, they  cannot,  any  one  of  them,  be  struck 
off.  Direction  in  consequence:  strike  off 
the  one  oommisaioner,  rather  than  the  ten 
clerks,  or  any  one  or  more  of  them. 

4.  —  Rule  IV.  Remember  always,  —  that, 
on  both  sides,  the  amount  of  the  provision 
probably  obtainable  by  each  such  dismissed 
functionary,  in  lieu  of  what  he  thus  loses,  re- 
quires to  be  taken  into  consideration. 

5.  Example  of  a  channel  of  expenditure 
capable  of  being  stopped  up,  without  disap- 
pointment of  fixed  expectation,  this:  namely, 
salaries  of  the  ostentatious  class  of  function- 
aries sent  on  foreign,  mUnow:  secretaries  of 
legation,  consuls,  and  vice-consuls,  not  in- 
duded.  Offers  of  service  at  reduced  salaries 
to  every  diversity  of  amount  —  offers  of  gra- 
tuitous services,  not  to  speak  of  offers  of  pur- 
chase — let  all  such  offers  be  called  for  and 
received,  before  choice  is  made.  Of  purchase  ? 
Yes.  For,  if  a  fit  man  there  be,  who,  instead 
of  being  paid  lor  taking  upon  him  the  bur- 
then^ is  willing  to  pay  tor  the  permission  to 
bear  it,  —  why,  even  against  any  such  offer, 
should  the  door  be  closed  ? 

As  to  the  general  indication  afforded,  of 
aptitude  for  a  political  situation,  by  the  proof 
given  ci  relish  fiw  it  by  the  smallneas  of  the 
sum  required  for  taking  it,  w  the  largeness 
of  the  sum  ready  to  be  given  for  it,  —  see  on 
this  head  what  is  said  in  Paper  III.  Extract 
from  the  Constitutional  Code, 

6.  Note,  that  ~»by  striking  out  any  indi- 
vidual, in  whose  instance  fixed  expectation, 
either  of  continuance  in  possession,  or  of  aC' 
qutsmom  of  possession,  has  place, — nothing 
is  gained,  upon  the  whole,  by  the  conununity 
of  which  he  forms  a  part.  Not  more  is  the 
community  thus  benefited, — than,  by  the  re- 
moval of  a  weight  from  one  side  of  a  ship  to 
another,  the  ship  is  lightened. 

7.  As  often  as,  at  the  public  expense,  mo- 
ney is  given  in  the  name  of  indemnificationy 
complete  or  incomplete,  for  loss  sustained  by 
him  wiihout  his  de&ult,  —  so  often  is  acted 
upon  a  principle,  the  reverse  of  that  which 
would  produce  the  disappointment  of  a  fixed 
expectation,  by  the  uncompensated  extinc- 
tion of  a  profit-vielding  office. 

To  apply  this  observation  to  the  nutter 
of  the  present  volume.  In  the  three*  first  of 
these  papers  will  be  seen  nearly  the  whole 
of  the  sweet  part  of  the  compound  task  :  in 


•  Four — PMfe  tuffroy  p.  265,  Note  *^Ed. 


the  four  next  will  be  seen  predominating  the 
bitter.  The  first  thing  done  will  consist  ac- 
cordingly in  laying  down,  all  along,  what,  in 
my  view  of  it,  is  right ;  that,  to  this,  as  a 
standard,  for  the  purpose  of  detection  and 
exposure,  may  all  along  be  applied  that  which, 
in  my  view,  is  wrong. 

As  to  the  ninth  of  these  papers,  —  of  the 
subject  of  it  (the  militia)  the  extent  is  com- 
paratively narrow,  —  and  the  relation  of  it  to 
the  rest  must  wait  for  its  explanation  till  some 
other  matters  have  been  brought  to  view. 

Occupied  principally  in  showing  how  the 
aptitude  in  question  may  be  maximized  and 
the  expense  minimized,  and  that,  by  every 
diminution  effected  in  the  expense,  augmen- 
tation may  be  given  to  the  aptitude  —  are  the 
three  first  and  the  eighthf  of  the  ensuing 
papers :  occupied  in  showing  that  in  fact,  on 
the  part  of  the  rulers  of  the  British  emnire 
in  its  whole  vast  mass,  and  of  the  English 
part  in  particular  of  them,  the  endeavour  has 
been,  and  continues  to  be,  and  so  long  as  the 
form  of  government  continues  to  be  as  it  is, 
never  can  cease  to  be  — to  maximize  the  ex- 
pense  and  minimize  the  aptitude —  occupied 
in  the  establishment  of  this  position,  are  the 
remaining  numbers ;  that  is  to  say,  the  4tb» 
5th,  6th,  and  7tht  of  these  same  papers. 

Spedally  connected  with  one  another  will 
be  seen  to  be  Papers  4th  and  5th  ;|  mutually 
connected  in  like  manner  with  one  another^ 
Papers  6th  and  7th.f 

In  Papers  4th  and  5th,  may  be  seen  occupied 
the  leading  minds  of  the  two  parties  between 
which  the  statesmen  of  those  days  respeo* 
tively  were  divided,  years  1780  and  1810,— 
occupied  in  the  endeavour  to  obtain  the  a|^ 
probation  of  the  community,  for  principles, 
by  wUdi,  if  carried  into  practice,  not  an  atom 
of  the  firuits  of  human  labour  over  and  above 
what  is  necessary  to  bare  existence,  would  be 
left  in  the  hands  by  the  labour  of  which  it 
was  produced.  So  much  for  principles :  —  or, 
if  another  word  be  more  agreeable,  theory. 

In  Papers  6th  and  7th, f  may  be  seen — with 
what  consununate  consistency  and  perfection 
those  same  principles  have  been,  and  down 
to  the  present  tune  continue  to  be,  carried 
into  practice :  to  how  enormous  and  endless 
an  amount  has  been  swelled  the  mass  of  ex« 
pense,  employed  under  the  notion  of  securing 
appropriate  aptitude  on  the  part  of  the  head 
fiinctionary  in  one  of  the  departments ;  namely, 
in  that  of  justice  ; — and  the  degree  of  per- 
fection, in  which,  in  that  same  instance,  the 
quality  of  inaptitude  has  had  place :  and  how 
effectual  the  provision  that  has  been  made, 
for  addition  altogether  boundless  to  that  same 
expense,  McA-eover,  in  Paper  7th  may  be  seen 
—  how,  by  the  head  functionary  in  another 

-h  The  four  first,  and  the  tenth,  ib.~£<iL 

±  fith,  6th,  7th,  and  8th,  ib. 

U  5th  and  6tfa,  ib.  f  7th  and  8th,  ih. 
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roneouB  opinion,  have,  by  those  same  or  ■bme 
other  oonsiderationsybeen  themselyeB  involved 
in  the  like  delusion ;  such  is  the  inflaenes 
exercised  on  the  judgment  by  the  affections. 
In  the  mind  of  George  Rose,  the  existence 
of  the  power  of  self-deceit,  in  quantity  more 
or  less  considerable,  presented  itself  to  me 
(I  remember)  as  not  improbable :  in  the  mind 
of  Edmund  Burke,  not  a  particle.  In  the 
mind  of  George  Roee  (means  for  observation 
not  being  wanting)  there  seemed  to  me  to  be 
no  small  portion  of  downright  honesty  and 
goodness  of  intention;  in  tiiat  of  Edmund 
Burke,  nothing  better  than  matchless  artifice. 

To  return  to  the  subject  of  retrenehateiU. 
Just  now,  a  show  of  a  design  of  this  sort  hav- 
ing been  made,  and  in  that  trade  even  some 
short  steps  taken, — among  the  topics,  for 
sometime  proposed  to  be  induded  in  this  mis* 
oellany,  was  that  of  retrenchment.  But,  after 
some  progress  made  in  relation  to  it,  came 
into  view,  what  ought  to  have  presented  itself 
from  the  first;  namely,  that  the  field  of  re* 
trenehment  is  no  other  than  the  whole  field 
of  expenditure :  the  only  difference  being  — 
that  the  points  of  view,  in  which  that  same 
field  has  to  be  contemplated,  are,  on  the  two 
occasions,  opposite.  This  being  borne  in 
mind,  time  and  space  were  seen  joining  in 
putting  a  peremptory  veto  upon  any  rejpilar 
progress  in  that  track :  any  progress,  present* 
ing,  upon  the  fiu:e  of  it,  an^  pretension  to  the 
character  of  a  comprehensive  one. 

Seeing,  however,  as  above,  one  supposed 
proper  seat  and  source  of  retrenchment — the 
miUtia^  in  relation  to  which  what  had  occur- 
red to  me  had  already  assumed  a  determinate 
shape,  —  the  quantity  of  space  occupied  by  it 
being  but  small,  admittance  (it  seemed)  need 
not  be  refused  to  it.  It  forms  accordingly 
the  matter  of  paper  9th. 

8.  What  is  the  navy  good  for?  Answer^ 
to  help  to  defend  colonies.  What  are  co/bmes 
good  for?  Answer— to  help  to  support  theMvy. 
Quere,  what  part  of  the  national  expenditure 
is  kept  up  on  the  ground  of  this  dide  ? 

9.  On  the  question  — by  the  metropolitan 
country  shall  this  or  that  dbtant  dependency 
be  kept  up?  —  there  are  two  $ide$ — two 
interette — that  require  consideration :  that  of 
the  metropolis  herself  and  that  of  the  depen- 
dency. To  Great  Britain  and  Ireland^  my 
in  one  word  to  Brithibemia — would  it  be 
matter  of  advantage  or  disadvantage  to  sur- 
render the  dominion  of  Briti$h  India  to  the 
inhabitants,  as  it  surrendered  to  the  inhabi- 
tants the  dominion  of  the  new  Anglo-Ameri- 
can United  States  ?  On  the  question  whether 
it  would  be  for  the  advantage  of  Britkibemia, 
much  might  be  said  on  both  sides.  On  the 
question,  as  applied  to  the  nation  of  British 
India,  —  in  the  minds  of  those  who  have  read 
the  documents,  and  in  particular  the  work  of 
the  so  well-informed,  intelligent,  and  incoa- 


department,  namely,  that  of  the  home-afiairs 

—  not  only  was  support  given  to  the  system 
of  predatory  exaction,  and  thereby  of  expense, 
just  mentioned,  — and  to  the  continuance  of 
the  official  inaptitude  also  just  mentioned,  — 
but  in  his  own  department  an  addition,  with 
(it  is  believed)unexampled  wantonness,  made, 
to  the  expense  of  offices  subordinate  to  his 
own,  and  thereby  to  his  own  emolument; 
coupled  with  the  inexorable  establishment 
of  a  set  of  regulations,  having  for  their  most 
obvious  and  incontestable  effect,  not  to  say 
their  avowed  object,  the  exdusion  of  every 
effident  cause,  and  assignable  presumptive 
proof,  of  official  appropriate  aptitude.  Sole 
qualification  required,  eating  and  drinking ; 
qualification  deddedly  rejected  —  of  the  se- 
veral powers  belonging  to  the  very  office  in 
question,  the  habitual  exercise. 

Thus  then  may  be  seen — not  only  unre- 
stricted, but  by  every  day's  practice  continu- 
ally confirmed  and  acted  upon, — the  theory  to 
wfaidi  expression  may  be  given  by  the  words 

—  official  expense  and  qffkial  inaptitude  both 
uuoeimized. 

When,  in  the  career  indicated  by  the  words 
txpfnee  maximized — aptitude  minimized,  the 
ruling  powers  have  proceeded  for  a  certain 
length  of  time, — it  will  sometimes  happen — 
that,  by  the  fear  of  sedng  their  power  drop 
from  under  them,  they  will  be  induced  to 
stop ;  and  even  not  simply  to  make  a  stand, 
but  actually  to  make  a  retreat ;  and  that  this 
retreat,  when  applied  to  expense,  will  be  de- 
clared under  the  name  of  retrenchment. 

All  this  while,  the  original  oppodte  de- 
rign  — the  dedgn  of  advandng  in  that  same 
career — continues,  of  course,  in  unabated 
force.  For,  the  same  cause  whidi  first  gave 
birth  to  it,  will,  so  longas  man  is  man,  make 
it  grow  with  his  growth,  and  strengthen  with 
his  strength.  The  design,  however,  not  be- 
ing altogether  so  acceptable  to  the  people  at 
whose  expense,  as  it  is  to  their  rulers  by 
whom,  it  is  entertained  and  pursued,  —  hence 
tlie  endeavour  to  impress  on  the  minds  of  the 
people — instead  of  the  apprehension  of  its 
existence  —  the  opposite  confidence.  But, 
such  is  the  force  of  truth,  and  of  the  nature 
of  things,  that  whenever  a  design  of  this  sort 
really  has  place,  so  it  is  that,  by  means  of 
the  very  endeavours  employed  to  dispel  the 
apprehension  of  it,  it  is  liable  to  be  brought 
to  light. 

Whether,  in  the  several  instances  of  Ed- 
mund Burke  and  George  Rose,  this  result  has 
not  had  its  exemplification,  —  is  among  the 
questions,  on  which  the  reader  will  have  to 
pronounce,  should  his  patience  have  carried 
liim  through  papers  the  4th  and  5th.* 

Not  unfrequentiy,  those  who,  by  delusive 
arguments,  are  labouring  to  inculcate  an  er- 

•  6th  todfith— vt<fef»;iraf  PL  265,  Note'^^-J^d 
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testably  well-intentioned  Bishop  Heber, — 
scarcely  can  there  be  a  doubt.  By  the  with- 
drawal of  the  English  regiments  from  British 
India,  in  what  respect  or  degree  would  Hin- 
doos or  Mahometans  profit?  Answer — in 
much  the  same  as  did  the  ancient  JSrUont  by 
the  withdrawal  of  the  Roman  legions. 

10.  If,  in  the  case  of  the  several  European 
powers,  and  other  civilized  nations  and  go- 
vernments, security  against  one  another  were 
all  that  were  sought  for,  at  the  hands  of 
standing  armies  and  permanent  navies,  —  no 
less  effectually  might  this  security  be  procured 
and  retained,  by  proportional  diminution  than 
by  proportional  augmentation.  But,  by  all  of 
them,  permanent  military  force,  in  one  or  both 
branches,  whether  needed  or  not,  is  prized 
at  any  rate  as  an  instrument  of  security  for 
themselves  against  their  own  subjects :  secu- 
rity by  means  of  intimidation :  and  security 
by  means  of  delusive  show  and  corruptive  in- 
fluence. 

11.  Now  for  dead-weight.  After  having  so 
much  too  long  had  its  habitation,  it  has  at 
length  received  its  name.  It  was  on  the  shoul- 
ders of  the  good  woman  who  used  to  figure 
upon  a  halfpenny,  a  wen,  or  a  millstone  about 
her  neck :  either  emblem  may  serve.  But 
should  the  first  be  preferred,  let  not  imagina' 
Hon  take  place  of  reason,  —  and,  turning  her 
back  on  die  herein-above-proposed  non-dis- 
appointment principle,  —  go  on  to  say,  imme- 
dicabile  vuUus  ense  reddendum  est. 

12.  Millstone  or  wen — it  is  among  the 
blessings  for  which  Brithibemia  stands  in- 
debted to  Matchless  Constitution.  In  the 
Anglo-American  United  States,  no  such  ex- 
crescence is  known.  Pensions,  in  compensa^ 
tion  for  wounds  received,  —  and  thence  for 
the  encouragement  necessary  to  the  engaging 
of  men  to  expose  themselves  to  such  casual- 
ties, —  Yes.  But,  pensions  of  retreat,  — 
pensions  for  widows  or  orphans,  remuneration 
mis-seated  or  extravasated, — ^in  these  or  any 
other  shapes,  —  none.  As  to  extravasated 
remuneration,  see  Paper  III.  Extract  from 
Constitutional  Code.* 


*  Mis-seated  and  extravasated.]  To  men 
conversant  in  the  medical  branch  of  art-and- 
science,  the  use  and  importance  of  nosology  is  no 
secret  Be  the  disorder  what  it  may, — to  it  how 
can  any  cure,  under  it  how  can  any  relief,  be  ad. 
ministered,  —  unless  it  be  spoken  oi  ?  And,  how 
can  it  be  spoken  of  with  best  effect,  unless  a 
name,  and  tiiat  an  appropriate  and  characteristic 
one.  be  given  to  it  ?  As  httle  to  the  practitioners 
in  the  body  politic  is  this  a  secret,  as  to  those  in 
the  body  natural.  But,  under  matchless  consti- 
tution, the  practitioners  —  having  and  being  ac- 
tuated by  an  interest  at  daggers-drawn  with  that 
of  the  patient, — hence  every  idea  and  every  ex- 
pression, which  contributes  to  throw  li^ht  on  the 
nature  of  the  disorder,  is,  in  nroportion  to  the 
strength  and  deamess  of  that  lignt,  necessari^ 
and  uniformly  odious:  hence  the  endeavours  to 
cause  it  to  be  fegaxded  as  ridiculous. 


13.  Exactly  as  necessary,  exactly  as  rea- 
sonable, are  pensions  of  retreat,  et  cetera,  at 
public  expense,  for  official  men,  — as  for  pro- 
fessional men  they  would  be,  or  for  artists,  or 
for  tradesmen,  or  for  labouring  men  engaged 
in  any  other  profit-seeking  occupations. 

14.  Once  upon  a  time,  —  in  the  senate- 
house  of  Gotham  —  a  motion  was  made,  to 
impose  upon  everybody  a  tax,  and  put  the 
whole  produce  of  it  into  everybody's  pocket. 
Hear  him  1  hear  him  I  hear  him  I  was  the  cry. 
The  motion  passed  by  general  acclamation. 
Quere,  of  the  Gotham  senate-house  what  vras 
the  distance  from  St.  Stephen's  ? 

15.  Account  to  be  taken.  Account  of  the 
annual  amount  per  head,  of  an  average  pau- 
per on  the  aristocratical  pauper-list  called  the 
dead- weight,  in  each  of  its  several  classes, 
from  the  £50  a-year  class  to  the  £4000  a-year 
class  inclusive,  compared  with  the  expense  of 
the  democratical  pauper-list  called  the  poor 
rates.  Quere,  how  much  longer  will  the  real 
poor — the  vast  majority  of  the  community 
—  endure  to  see  five  hundred  times  as  much 
thus  bestowed  upon  one  of  their  betters  (and 
such  betters !)  as  is  bestowed  upon  one  of 
themselves  ? 

One  of  these  days,  two  comparative  ac- 
counts will  be  made  up  by  authority;  one,  of 
the  expense  bestowed  upon  the  democratical 
class  of  paupers ;  the  other,  of  the  expense  be- 
stowed upon  the  aristocratical.  How  much, 
if  anything,  does  the  aggregate  of  the  last- 
mentioned  expense  &11  short  of  that  of  the 
former  ?  Next  to  nothing.  Think  too  of  the 
length  of  time,  taken  by  the  one  and  the  other, 
for  arrival  at  their  present  magnitude.  Cal- 
culate the  length  of  time,  at  the  end  of  which, 
while  the  democratical  continues  stationary, 
the  aristocratical  pauper-list  will  have  outrun 
the  interest  of  the  national  debt,  as  much  as 
that  same  interest  has  outrun  the  annual  sum 
applied  to  the  maintenance  of  government  I 

Look  at  him  I  there  he  sits !  prince  of  the 
aristocratical  pauper-list,  at  this  moment  I 
Conservator  of  every  thing  that  is  evil  I  impla- 
cable enemy  of  every  new  thing  that  is  good ! 
Loaded  with  the  spoils — of  the  injured,  the 
afflicted,  the  helpless,  the  orphan,  and  the 
widow ! 

What  is  the  number  of  clerks,  who,  aft^^er 
any  number  of  years*  faithful  service,  would 
not,  with  less  compunction,  be  turned  a-drift 
penniless,  than  this  man  deprived  of  the  addi- 
tion thus  made  to  so  many  hundred  thousand 
pounds,  accumulated  by  the  delay,  sale,  and 
denial  of  justice  ;t  by  disturbing  the  peace, 


f  Mode  of  connexion  between  official  service 
and  official  remuneration.  In  the  character  of  a 
Supplement  to  the  section,  on  Official  Remunera- 
tion, as  reprinted  in  the  extract  from  the  Consti. 
tutional  Code,  — matter  under  this  head  has  for 
some  time  past  been  collecting.  But,  no  great 
progress  in  it  had  been  made,  when  the  obsma« 
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for  the  purpose  of  plondering  the  property,  of 
families ; — ^by  setting  children  agamst  parents, 
and  parents  against  children;  — by  giving,  of 
his  own  single  authority,  origination,  execu- 
tion, and  effect,  to  institutions  so  shockingly 
immoral,  that  neither  he  nor  any  other  man 
in  his  place,  would  have  dared  so  much  as 
attempt  to  introduce  the  proposal  of  them 
into  either  House  of  Parliament  ? 

Of  one  of  the  states  of  things,  held  up  to 
view  in  and  by  the  Defence  of  Economy  agcdnst 
Burke,  namely,  the  state  of  the  crown-lands, 
a  curious  enough  and  highly  instructive  appli- 
cation may  be  made  to  the  now  existing  state 
of  things  in  the  same  quarter,  as  brought  to 


don  was  also  made,  that  thu  is  but  one  modiiica. 
tion  of  the  manner  of  bringing  into  coincidence 
the  line  of  conduct  prescribed  bv  private  interest, 
and  that  prescribed  by  public  auty :  and  that — 
to  complete  the  problem,  what  was  requisite  was 
the  establishing  the  correspondent  closeness  of 
connexion  between  maleficence  on  the  one  part, 
and  punishment  on  the  other  part: — punish- 
ment, together  with  the  several  other  remedies, 
which  the  nature  of  things  admits  of: — namely, 
satisfactive,  supinressive,  and  preventive.  I^- 
airable  and  requisite  is  this  coincidence  in  the 
case  of  official  men, — true :  but  not  more  so  than 
in  the  case  of  all  other  persons  whatsoever. 

These  things  observed,  what  was  further  ob- 
served was — on  the  other  part,  that  the  head  to 
which  this  disquisition  belongs  is  that  of  nomo- 
graphy  in  general  But,  in  the  collection  of 
matter  under  this  head,  considerable  progress 
had  been  already  made.  The  art-and«scienceof 
clothing,  in  the  best  adapted  form,  the  several 
modes  of  ffivlng  expression  to  tlie  dictates  of  the 
triUy  may  oe  considered  as  a  hitherto  unobserved 
branch  of  U^s  the  branch  of  arUand-science 
as  yet  designated  by  the  name  of  logtCy  being, 
as  to  its  subject-matter,  confined  to  the  dictates 
of  the  understanding — a  faculty  not  exactly  die 
same  with  the  wUl,  though  not  far  distant  ham  it 

Komomphy.^{{taai  a  Greek  word  which 
signifies  Jaw,  and  another  which  signifies  io  wrUe^ 
or  say,  give  expression  to) — is  an  appellation, 
which  presented  itself  as  capable  of  bemg  made 
to  serve,  with  most  convenience,  for  the  desig. 
nadon  of  the  logic  of  the  will  True  it  is,  that 
between  the  wi&  operated  upon,  and  the  will 
ooerating  upon  it,  degrees  of  relation  in  respect 
of  power,  there  are  three:  namely,  superiority, 
equality,  and  inferiori^ ;  and  that,  in  the  case  of 
nomograohy,  the  relation  borne  by  the  operadng 
will  to  the  will  operated  upon,  is  no  other  than 
that  of  superior  to  inferior :  and,  as  in  the  case 
where  the  will  operadng  is  that  of  the  superior, 
the  mode  of  address  has  its  Mipropriate  aenomU 
nadon;  namely,  in  private  lire,  command,  in  po- 
lidcallife,  law,  ordinance,  and  so  forth, — so  nas 
it  in  the  case  where  it  it  that  of  an  equal;  as  for 
example,  proposal  or  proposition :  so  likewise  in 
the  CMC  where  it  is  that  of  an  htfsrior;  as  for 
example,  vetiOon.  not  to  mendon  other  appdla- 
tions  of  a  less  decided  diaracter. 

These  things  notwithstanding,  —  no  sufficient 
cause  presented  itKlf  to  view,  for  considering  the 
matter  of  this  branch  of  art^md-science,  as  dis- 
tributed under  those  denominations  correspond- 
ing to  the  arithmetical  distinctions,  or  for  look. 
Sng  out  for  any  other  denominadoo  than  this  of 


light  in  and  by  the  admirable  speech  so  lately 
made  in  the  Honourable  House,  by  Mr.  Whit- 
tle Harvey,  Estimated  annual  value  of  the 
crown-lands  obtained  by  Somere  when  Lord 
Chancellor,  for  Ms  own  use,  year  the  7th 
William  the  Third,  a.b.  1695,  or  thereabouts, 
£2100  per  annum.  Of  what  remained  after 
this  grant, — produce,  upon  an  average  of  fif- 
teen years  ending  in  1715,  £1500  a-year,  and 
no  more;  according  to  Mr.  Secretary  Bose*s 
pamphlet,  intituled  "  Observatione  respecting 
the  Public  Expenditure  and  the  It^/luence  <^ 
the  Crown,  2dedU,  1810."  Of  the  present 
remnant  of  that  same  remnant,  annual  value, 
according  to  various  estimates,  made  by  va- 


nomography.  Why?  ^iwver  .**— 1.  Because, 
in  comparison  of  the  occasions  on  which  the  ex- 
pression of  will  receives  the  name  of  law,  those 
on  which  it  receives  the  two,other  denominations, 
are,  when  taken  together,  so  much  lea  impor. 
tant;  the  interest  at  stake  being  so  much  less 
considerable :  2.  Because  the  motives,  or  say  m. 
ducements,  by  which  complianee  (the  dFect  aimed 
at)  is  produced,  are  not,  m  those  cases,  at  bottom 
so  different,  as  to  a  first  glance  diey  will  be  apt 
to  appear  to  be :  3.  Because,  in  respect  of  toe 
rules,  having  for  their  object  and  effect  the  a^ 
curing  the  coincidence  be^een  the  mode  of  coo- 
duct  which  it  is  the  desire  of  the  operadng  wilt 
to  produce  on  the  part  of  him  whose  will  is  ope- 
rated upon,  and  the  conception  thereby  enter- 
tained of  that  same  will,  the  difference  in  the 
several  cases  is  comparatively  inconsiderable. 
Supposing  the  assortment  of  rules  for  this  pur- 
pose correa  and  complete  as  applied  to  law,.-*. 
nothing,  or  next  to  nothing,  wiU  require  to  be 
done,  in  the  view  of  providing  rules  for  those  two 
other  cases. 

Should  the  papers  thus  denominated  arrive  at 
a  state  in  which  they  wiU  have  been  deemed  fit 
to  see  the  light,  _it  will  then  be  seen  — in  iriiat 
a  variety  of  ways  the  effects  of  imperaiiom  in  its 
two  shapes— positive  command, or  sayjussion,  ob 
the  one  nand,  and  prohibition,  or  say  inhibitioo. 
on  the  other — are  producible.  Consequence  or 
this  variety :  difierence  —  in  some  cases  between 
the  effect  intended,  and  the  effect  produced;  in 
other  cases,  between  the  effect  appearing  to  be 
intended,  and  the  effect  in  realtty  intewlad.  --m 
Cause  of  the  difference :  in  the  first  case,  want 
of  discernment^  in  the  other  case,  discernment 
applied  to  a  simster  purpose. 

Here,  then,  in  the  political  melodrama,  are 
so  many  dramatis  persona,  who  enter  upon  the 
stace  in  masouerade.  Prohibidoo,  disguised 
under  the  doak  of  positive  command:  positive 
command  or  permission,  under  the  doak  of  proh* 
hibidon:  permission,  remuneration  and  encou- 
ragement, under  the  doak  of  punishment  Of 
this  masquerade,  under  the  head  of  Indirect  Le- 
gislation, some  intimation  may  be  seen  given,  as 
long  ago  as  the  year  1802,  in  the  Traiit  i$  Le- 
gislattoH  Civile  ei  Pinale,-~in  what  is  said  of 
the  effect  ciJlMd  penaUies,  in.  the  Introduction 
to  Morals  and  I/^gidadon,  tides  Properties  de- 
sirable in  a  lot  ofpunishment,  and  Proportion 
between  crimes  and  punishments,,^ in  what  ia 
said  jinder  the  bead  of  Blind  fixation,  dec.  in  the 
Petition  for  Justice,  device  the  8di;  and  in  the 
work  sdlfin  the  press,  intituled  EqiMy  DUpeiek 
Court  Bill,  §  6,  June's  Powers, 
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rious  members,  yarying  between  £500,000 
mnd  £800,000.  Motion  bebg  made  for  a  com- 
mittee of  the  Honourable  House*  to  inquire  by 
what  means  this  portion  of  the  national  pro* 
perty  '*  might  be  made  most  available  for  the 
pubUc  service,"  what  was  the  course  there- 
upon taken  by  the  Honourable  House?  An- 
twer —  That  which,  without  the  imputation 
of  rashness,  a  man  might,  by  the  wager  of 
*'  ten  thousand  pounds  to  one  penny,"  have 

•  March  30, 1830.  Motion  for  ^'  a  select  com. 
mittee  to  inquire  into  the  land  revenues  of  the 
crown,  under  the  management  of  the  Commia- 
siooers  of  Woods  and  Forests,  and  to  report  their 
opinion  as  to  the  means  by  which  they  may  be 
rendered  moat  available  for  the  public  scrnce." 


pledged  himself  for  its  taking:  It  declined 
giving  the  honourable  mover  the  trouble  of 
any  lUterior  inquiry.  "  No  inquiry,"  was  the 
language:  bring  ^*your  charge;"  that  is  to 
say  —  call  for  the  jmniiive  remedy,  and  not 
either  the  preventive,  or  the  suppressive.  Hear 
and  determine  without  evidence ;  we  being 
determined  that  you  shall  have  none. 

To  this  case,  as  to  all  others,  applies  one 
of  the  fundamental,  characteristic,  and  dis« 
tinctive  principles  of  Matchless  Constitution; 
namely,  the  Judica-teipsum  principle.  To 
inquire  into  the  conduct  of  the  servants  of 
the  crown  belongs  not  to  any  men  but  them* 
selves. 


PAPER  II.-INTRODUCTORY  VIEW,  &c. 


The  following  tract,  as  the  title  of  it  imports, 
has  for  its  subjects  the  appropriate  aptitude 
of  public  functionaries,  and  the  expenditure 
employed  at  the  charge  of  the  people  in  en- 
gaging persons  to  subject  themselves  to  the 
obligation  of  rendering  the  correspondent 
services.  It  is  composed  of  four  sections,  de- 
tached from  the  ninth  of  the  thirty  chapters, 
or  thereabouts,  of  a  proposed  constitutional 
code,  the  entire  of  which,  wanting  little  of 
completion,  will  be  published  as  soon  as  dr- 
cumstances  permit.  A  table,  composed  of  the 
titles  of  the  chapters  and  sections  of  it,  is 
hereunto  annexed. 

The  dass,  composed  of  the  members  of 
the  official  establishment  taken  in  its  several 
branches,  was  the  only  class  in  contemplation 
when  the  plan  here  delineated  was  ti^en  in 
hand.  In  the  progress  of  the  work,  the  idea 
occurred  that,  supposing  the  plan  well  adapted 
to  its  purpose  in  the  case  of  the  class  thus  dis- 
tinguished, it  might  be  so,  in  no  small  degree, 
in  the  case  of  any  other  persons  whose  situa- 
tion in  life  would,  without  any  particular  view 
to  office,  admit  of  the  expenditure  of  the  quan- 
tity of  time  and  mental  labour,  which,  with 
that  view,  is  here  proposed  to  be  employed. 
But,  what  further  may  require  to  be  said  in 
relation  to  this  secondary,  and  as  it  were  col- 
lateral, suhject,  will  be  rendered  more  intelli- 
gible, by  being  postponed  till  after  everything 
which  belongs  to  the  primary,  and  sole  relc- 
Tant^  subject,  has  been  brought  to  view. 


Such  being  the  subjects^  now  as  to  the  ob* 
jects,  or'  say  ends  in  view.  These  are,  as  the 
title  of  these  pages  intimates,  maxindzatioii 
of  the  degree  of  appropriate  aptitude  in  all 
its  branches,  on  the  part  of  the  functionary 
in  question-^  and  minimization  of  the  expense 
employed  in  the  creation  and  purchase  of 
that  same  aptitude. 

In  this  same  title,  a  proposition  fiilly  ex- 
pressed is  — that,  in  the  plan  to  which  it  gives 
denomination,  both  these  objects  are  endea- 
voured to  be  accomplished :  a  proposition  not 
so  fully,  if  at  all  expressed,  but  whidi  will 
be  seen  maintained,  is,  that  the  accomplish- 
ment of  the  financial  object,  hr  from  being, 
as  seems  but  too  generally  supposed,  at  vari- 
ance with  that  of  the  intdlectual  and  moral, 
is,  on  the  contrary,  in  no  small  degree,  cap- 
able of  being  made  condud  ve  to  it.  A  notion 
but  too  extensively  entertained  is  —  that, 
whatsoever  quantity  of  public  money  is  em- 
ployed in  engaging  individuals  to  step  into 
offidal  situations,  relative  aptitude  in  pro- 
portionate degree  will  follow  as  a  matter  of 
course :  and  tiiat,  for  example,  if,  in  the  case 
of  a  chief  judge,  for  £5000  a-year  salary,  you 
get  a  certain  quantity  of  appropriate  aptitude, 
double  the  salsry,  and,  without  anything  fur- 
ther, you  double  the  aptitude.  Such,  at  any 
rate,  is  the  opinion  which,  in  England,  whe- 
ther inwardly  entertained  or  not,  is  outwardly 
and  generally  acted  upon. 

With  this  opinion,  that  which  givet  dir«c- 


Digitized  by 


Google 


272        OFFICIAL  APTITUDE  MAXIMIZED ^  EXPENSE  MINIMIZED. 


tion  to  the  here  proposed  arrangements,  so  &r 
from  harmonizing,  approaches  more  nearly  to 
the  reverse:  insomuch  that,  supposing  a  num- 
ber of  competitors,  so  far  as  instruction  wUl 
go,  endowed  with  equal  degree  of  aptitude,  — 
a  man,  who,  if  any  such  there  be  in  the  situa- 
tion in  question,  is  willing  to  take  upon  him- 
self, without  emolument  in  any  shape,  the 
performance  of  the  duties  of  an  office,  is  likely 
to  perform  them  better  than  another  man  who 
would  not  undertake  it  for  less  than  £5000 
a-year :  or  even  better  than  he  himself  would 
have  done,  if,  on  stipulating  for  that  same 
sum,  he  had  obtained  it.  In  the  course  of  the 
section  entitled  JRemuneratinn,  being  the  first 
of  the  four  sections  of  which  this  tract  is  com- 
posed, this  opinion,  together  with  the  grounds 
on  which  it  rests,  may  be  seen  developed. 

First  comes  the  appropriate  aptitude :  and 
the  problem  is,  how  to  maximize  it. 

When,  for  the  performance  of  a  certain 
work,  an  individual  finds  himself  in  need  of 
a  helper,  before  he  fixes  upon  any  one,  he  na- 
turally puts  questions  to  any  one  that  offers, 
— questions  having  for  their  object  the  ob- 
taining satisfaction,  as  to  the  relative  aptitude 
of  the  candidate :  if,  instead  of  one  only,  a 
number  more  than  one  presented  themselves, 
he  would,  as  far  as  time  permitted,  put  those 
'  flame  questions  to  them  all :  and,  in  the  put- 
ting of  these  questions,  he  would  address 
himself  to  them  separately,  or  all  at  the  same 
time,  as  he  found  mo^t  convenient.  In  either 
way,  by  so  doing,  he  would  examine  them ;  he, 
the  examiner:  tibey,  the  examinees.  In  private 
would  the  examination  be  of  course  performed 
in  this  case ;  for,  on  this  occasion,  of  no  per- 
son other  than  the  individual  himself,  would 
the  interest  or  convenience  be  in  view:  by 
publicity,  if  obtainable,  he  would,  and  in  pro- 
portion to  the  number  of  persons  present,  be 
embarassed,  and  in  no  way  benefited. 

To  the  Junctionary  in  chief,  who,  for  aiding 
him  in  the  business  of  his  department,  feeU 
the  need  of  helpers  in  the  businesses  of  the 
several  sub-departments,  their  aptitude  can- 
not in  the  nature  of  the  case  be  a  matter  of 
indifference.  His  property  will  not,  it  is  true, 
as  in  the  case  of  the  individual,  be  at  stake 
upon  the  aptitude  of  his  choice.  His  property , 
no :  but  his  reputation,  yes.  If  the  suborcU- 
nate  chosen  be  to  a  certain  degree  unapt,  the 
reputation  of  the  superordinate  will  suffer  in 
two  distinguishable  ways:  by  the  badness  of 
the  work  done  under  his  orders,  and  by  the 
weakness,  or  something  worse,  evidenced  by 
the  badness  of  the  choice. 

Under  these  circumstances,  what  can  he 
do  ?  For  making,  in  his  own  person,  any  such 
examination  as  that  which  the  individual,  as 
above,  has  it  in  his  choice  to  make,  power  b 
altogether  wanting  to  him,  for  time  is  alto- 
gether wanting.  To  some  person  or  persons 
other  than  himself,  he  must  therefore  have 


recourse  for  the  formation  of  his  opinion,  and 
the  determination  of  his  choice.  Who,  then, 
shall  they  be  ?  If,  in  each  instance,  the  re- 
porter,  who  in  this  case  will  be  the  reoom- 
mender,  be  this  or  that  individual, — w£at  is 
not  certain  is, — that  the  giver  of  the  ad- 
vice will  have  had  any  better  grounds  for  the 
choice  than  the  asker :  what  is  certain  is,  that 
he  will  not  have  had  so  great  an  interest  in 
the  goodness  of  the  choice.  For  the  good- 
ness of  his  choice,  the  individual  employed  is 
not  responsible  to  anybody  but  himself:  the 
functionary  is  responsible  to  everybody.  In 
so  far  as  he  is  proof  against  the  temptation 
to  serve  his  own  particular  interests  and  af- 
fections at  the  public  expense,  his  ¥rish  will, 
therefore,  be,  to  see  located,  in  each  situation, 
the  individual  in  whose  instance  the  maximum 
of  appropriate  aptitude  has  place.  Unable  aa 
he  is  of  himself  to  perform  the  examination, 
the  persons  to  whom  it  will  be  his  desire  to 
assign  the  task  will  in  consequence  be  those, 
in  whom  the  maximum  of  appropriate  apti- 
tude, with  relation  to  this  same  task,  is  to  be 
found.  By  this  most  general  description,  the 
next  most  general  description  is  settled :  they 
will  be  the  persons  that  are  most  distinguished 
in  the  character  of  instructors  in  the  several 
branches  of  art  and  science  in  which  it  is 
requidte  the  persons  to  be  located  should  be 
proficients. 

In  regard  to  the  number  of  the  persons  pre- 
sent, the  examination  must,  in  this  case,  be 
either  private  or  public.  Which  shall  it  be? 
Private,  it  might  or  might  not  be  as  aatisfiie- 
tory  as  if  public,  to  himself:  to  the  public,  it 
would  not  be.  But,  supposing  him  wise,  it 
would  not  be  so  satis&ctory,  even  to  himself. 
For,  the  more  complete  the  cognizance  taken 
of  the  proceedings  of  these  examiners  by  the 
public,  the  stronger  the  inducement  they 
would  have,  each  of  them,  for  rendering  his 
proceedings  as  well  adapted  to  the  purpose  as 
it  was  in  his  power  to  render  them.  Thus, 
then,  we  have  the  maximum  of  publicity  as  a 
necessary  condition  to  the  maximum  of  ap- 
propriate aptitude:  of  appropriate  aptitude — 
in  the  first  place  on  the  part  of  the  examiner*, 
in  the  next  place,  on  the  part  of  the  examinees, 
in  their  quality  of  persons  locable  in  the  se- 
veral situations, — say,  in  one  word,  locahUs. 
Evidenced  by  the  answers  will  be  the  aptitude 
of  the  examinees :  by  the  questions,  that  of 
the  examiners. 

Such,  then,  should  be  the  examination 
judicatory.  As  to  the  examinees,  by  the  opi- 
nion expressed  by  the  votes  of  the  members 
of  this  same  judicatory,  they  will  at  any  rate 
be  placed  in  the  list  of  persons  more  or  less 
quidified  for  being  located  in  the  several  offi- 
cial situations :  as  to  their  respective  degrees 
of  aptitude,  in  the  judgment  of  the  judica- 
tory taken  in  the  aggregate,  they  can  be  ex- 
pressed by  the  several  individual  members. 
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As  to  the  mtoner  in  wbich  tbe  dedoction 
Afty  be  iDAde,  it  will  be  seen  in  §  16»  of  which 
LoicaUe  wko,  is  the  title. 

Next  subject,  the  expeiue:  problem,  how 
to  minimize  it.  First  expense,  that  of  the 
instruction :  next  expense,  that  of  remunera^ 
tion  for  the  services  to  be  rendered  by  those 
by  whom  the  instruction  has  been  received. 
'  For  the  instruction  there  must  be  the  ne- 
cessary apparatus  of  instruction :  lands,  build- 
ings, furniture  for  every  branch :  appropriate 
implements  according  to  the  nature  of  each 
branch. 

For  administering  the  instruction  there 
must,  moreover,  be  instructors,  and,  for  the 
instructors,  subsistence,  and  remuneration  in 
quantity  sufficient  to  engage  their  services. 
As  to  tile  pockets  from  whence  the  expense 
is  drawn,  so  far  as  regards  subsistence  — 
bare  sub^stence,  together  with  the  apparatus 
-^  they  must,  in  the  first  place,  be  those  of 
the  public,  for  in  this  way  alone  can  the 
Sufficiency  of  it  be  secured.  This  being  thus 
settled,  such  part  of  the  remuneration  as  is 
over  and  above  bare  subsistence, — fi'om  what 
source  shall  it  be  drawn  ?  Answer :  from  the 
pockets  of  those  by  whom  alone  the  most 
Immediate  benefit  from  the  instruction  is 
reaped:  those,  to  wit,  by  whom  it  is  re- 
ceived. From  them  it  cannot  come,  without 
being  accompanied  with  willingness,  and  fol- 
lowed by  retribution;  and  the  quantity  of 
it  will  of  itself  increase  in  exact  proportion 
to  the  number  of  those  benefited  by  it :  in 
which  case  it  will,  in  the  same  proportion, 
he  a  bounty  wpcn  industry  on  the  part  of  the 
instructors.  Drawn  from  persons  other  than 
those  by  whom  the  immediate  benefit  is 
reaped,  it  would  neither  be  accompanied  with 
willingness,  nor  followed  by  retribution :  — 
and,  if  it  were,  as  it  naturally  would  be,  a 
fixed  sum  —  a  sum  not  depending  for  its 
quantity  on  the  exertions  of  the  instructor 
to  whom  it  is  given  — It  would  be  a  bounty 
upcn  idlenees. 

Next  comes  the  expense  of  the  remunera^ 
tion  to  the  intended  functionaries ;  remune- 
ration for  the  time  and  labour  requisite  to  be 
expended  on  their  part — before  location,  in 
qualifying  themselves  for  rendering  their  se- 
veral official  services — after  location,  in  the 
actual  rendering  of  those  same  services. 

For  this  purpose,  the  nature  of  the  case 
presents  three  distinguishable  modes :  — *  1 .  In 
compliance  with  appropriate  calls,  offer  to 
take  a  less  salary  than  that  which  has  been 
proposed ;  2.  Offer  to  pay  a  price  for  it ;  8. 
Offer  to  submit  to  its  being  reduced  to  a  cer- 
tain less  amount,  and  then  to  pay  such  or 
such  a  price  for  it,  after  it  has  been  so  re- 
duced. The  two  first  modes  are  simple ;  the 
third,  a  compound  of  the  two :  all  these  will 
^ave  to  be  considered. 
'-  A  point  all  along  assumed  is— that»  in  each 
Vol.  V. 


office,  there  is  but  one  functionary :  in  a  word, 
that  no  such  implement  as  a  board  has  place 
anywhere.  Assumed,  and  why?  Answer:  for 
these  reasons :  AU  advantages  that  can  have 
been  looked  for  from  a  board  are  better  se* 
cured  by  other  means:  in  particular,  by  maxi- 
mization of  publicity  and  responsibility;  and 
because  the  exclusion  of  diis  instrument  of 
intrigue  and  delay  is  not  less  essential  to  ap- 
titude than  to  economy.  Moreover,  these 
reasons  may,  aa  will  be  seen,  be  applied  with 
still  greater  profit,  to  the  judiciary,  than  to 
the  executive,  branch  of  government. 

After  all,  neither  by  the  intellectual  com-* 
petition,  nor  by  the  pecuniary  competition* 
nor  by  both  together,  can  the  individuals,  by 
whom  the  situation  shall  be  filled,  be  finally 
determined.  For  the  formation  of  this  de« 
termination,  there  will  still  be  need  of  some 
one  person,  or  set  of  persons,  in  qusJity  of 
locator  or  loeaton.  By  reasons,  the  essence 
of  which  is  contained  in  the  word  re$ponti' 
biHty,  the  choice  has,  in  this  case  likewise* 
been  determined  in  favour  of  number  one. 

This  one  person  can  be  no  other  than  the 
functionary  in  chief^  under  whose  direction 
the  functions  belonging  to  all  the  several  si* 
tnations  in  question  are  to  be  exercised.  Aa 
to  his  choice,  it  cannot  but  be  influenced,  not 
to  say  directed,  by  information  whidi  the  ex- 
aminations have  put  the  public  in  possession- 
of,  as  to  the  merit  of  the  respective  candi*' 
dates ;  but  it  will  not,  because  it  esnnot,  be 
determined  by  any  positive  rule.  By  all  tha4» 
has  been  done,  or  can  be  done,  towards  di» 
vesting  the  power — the  patrontige  (for  that 
is  the  name  of  it)  of  the  quality  of  arbitrari^ 
Hess, — it  will  not  therefore  be  by  any  meana 
divested  of  value,  or  sunk  beneath  the  ao* 
ceptance  of  a  person  competent  to  the  task 
of  exercising  it. 

In  the  annexed  table  of  chapters  and  see* 
tions,  [Pftper  XL]  will  be  seen  a  list  of  die 
several  ministerial  situations  to  be  filled. 
Prime  mimster  will  be  the  natural  appellation 
of  him  by  whom  those  are  thus  filled,  and  by 
whom  the  exercise  of  the  functions  respeo* 
tively  belonging  to  them  is  directed.  In  §  17» 
intitiiled  Located  Law,  will  be  seen  how  tibda 
consummation  is  proposed  to  be  effected. . 

But,  once  more  as  to  the  iasfmclors.  After 
whatsoever  may  have  been  done  for  engaging 
them,  remains  still  the  question — where  can 
they  be  obtained  ?  Three  sources  of  obtain* 
ment,  and  no  more,  does  the  nature  of  the 
case  afford :  they  must  be  found  at  home, 
they  must  be  made  at  home,  or  they  must  be 
tii^orto(/ from  abroad.  In  each  of  these  three 
modes,  invitation  is  necessary.  Formation  is, 
in  this  case,  an  operation  pre-eminently  te» 
dious:  and  the  formators,  where  shall  they 
be  found  ?  To  find  or  make  them  would  be 
to  remove  a  smaller,  by  a  greater  difficulty. 
Different,  according  to  the  circumstancea  of 
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ibe  community  in  qnestion,  will,  in  this  par- 
ticular, manifestly  be  the  eligible  course. 

Now  as  to  the  collateral  subject,  national 
education,  and  the  assistance  whidi  the  ar- 
rangements proposed  for  the  instruction  of 
official  functionaries  would  give  to  it.  What 
it  manifest  here  is,  that  whatever  is  good,  as 
applied  to  functionaries,  will  not  be  oUierwise 
than  good,  as  applied  to  non-functionaries : 
whatever  promotes  useful  instruction  in  any 
shape  in  the  one  case,  will  promote  it  in  that 
flame  shape,  in  no  less  degree,  in  the  other. 
The  only  d^erence  is  —  that,  in  the  case  of 
national  education,  that  is  to  say,  in  the  case 
of  a  youth  educated  at  the  charge  of  his  pa- 
rents, — for  occupations  other  than  the  exer- 
tiae  of  a  public  function, — there  will  be  no 
service  for  the  public  to  buy,  no  salary  for 
the  public  to  sell :  and,  the  taking  the  be- 
nefit of  the  instruction  provided  wUl,  on  the 
part  of  each  individual,  be — not  matter  of 
necessity,  as  in  the  case  of  an  official  situa- 
tion, but  matter  of  choice.  It  was  of  course 
with  a  view  to  office  alone,  that  the  idea 
occurred,  of  bringing  to  view  the  several 
branches  of  instruction,  that  appeared  requi- 
aite  to  give  to  public  men  the  best  qualifica- 
tion possible  for  the  several  classes  of  offices. 
But,  as  far  as  it  goes,  this  same  exhibition 
will  be  of  use,  with  a  view  to  no  small  va- 
riety «f  private  occupations.  When  proposing 
for  his  child  this  or  that  occupation,  the  pa- 
rent will  find  in  this  table,  if  not  a  sufficient 
body  of  information,  a  memento,  at  least, 
reminding  him  of  the  need  of  his  satisfying 
himself  as  to  what  are  the  branches  of  in- 
struction to  which  the  mind  of  his  child  shall 
be  directed,  and  of  his  looking  out  accord- 
ingly for  an  appropriate  set  of  instructors. 

As  to  instructors, — of  whatsoever  degree 
of  aptitude  will  have  been  given  to  persons 
of  this  class,  for  the  purpose  of  the  instruc- 
tion to  be  given  by  them  to  functionaries, 
the  benefit  will  be  open  to  non-functionaries: 
they  who  are  able  and  willing  to  instruct  the 
one,  will  not  be  less  so  to  instruct  the  other. 
So  mu^hsa  to  aptitude.  And  as  to  ed7>«iue, 
••—of  the  expenditure  necessary  to  the  in- 
struction of  functionaries,  a  part,  more  or  less 
considerable,  will  have  been  employed  in  the 
obtainment  of  means  of  instruction,  which, 
without  detriment  to  the  one,  may  be  em- 
ployed in  the  instruction  of  the  otiier.  Of 
all  such  means  the  non-functionary  class  may 
have  the  benefit,  without  paying  for  it,  any 
further  than,  in  their  quality  of  members  of 
the  whole  community,  they  had  necessarily 
been  made  to  pay,  along  with  all  others,  for 
the  instruction  of  the  functionary  class. 
'  To  a  plan  of  this  sort,  various  objections 
will  of  course  present  themselves.  These,  as 
fitf  as  they  could  be  anticipated,  are  here  col« 
lected,  and  such  answers  as  seemed  sufficient, 
cubjoiBed. 


For  conveying  a  general  conception  of 
them,  the  few  words  fi]lIovring  may,  in  this 
page  perhaps,  suffice: — 

I.  Objection  to  the  publicity  of  the  exami- 
nation—  TinUd  aptitude  excluded, 

IL  Objection  to  the  probationary  period 
proposed  for  the  instruction —  Jtme,  thence 
aptitude,  inn^ficient. 

III.  Objections  to  the  pecuniary  competi- 
tion:— 

1.  Pecuniary  responsibility  diminished  — 
thence  corruption  and  depredation  probabi* 
lized. 

2.  Venality  established, 

3.  Unopulent  classes  excluded,  and  thus  m- 
jured. 

In  the  perusal  of  the  here  proposed  arrange- 
ments, one  thing  should  aU  along  be  borne  in 
mind.  The  sort  of  government  supposed  by 
them  is  a  representative  democracy :  the  titne 
in  question  that  of  the  in&ncy,  not  to  say  the 
birth,  of  the  state  in  that  same  form :  such 
being  the  state  of  things,  in  which,  in  the 
largest  proportion,  the  information  endea- 
voured to  be  conveyed,  could  have  any  chance 
of  being  listened  to. 

But,  in  the  several  subordinate  situations, 
even  supposing  the  highest  to  be  filled  by  a 
monarch,  not  inconsiderable  is  the  number  of 
those  of  the  proposed  arrangements,  which» 
in  the  eyes  even  of  the  monarch  himself, 
might  be  not  altogether  unsuitable.  For,  set- 
ting aside  any  sudb  heroic  endowment  as  that 
of  sympathy  for  the  people  under  his  rule,  — . 
to  a  monarch,  however  absolute,  neither  can 
appropriate  aptitude  on  the  part  of  his  official 
servants,  nor  frugality  in  respect  of  the  pay 
allotted  to  them,  be  naturally  unacceptable. 
The  more  completely  security,  in  all  ita 
shapes,  is  given  to  the  subject  many,  the 
greater  is  the  quantity  of  wealth  they  will 
acquire ;  and,  ike  greater  the  quantity  they 
acquire,  the  greater  is  the  quantity  that  can 
be  extracted  by  him  from  them,  for  his  own 
use:  in  particular,  for  the  maintenance  of 
his  standing  army — that  high-pressure,  high- 
priced,  and  most  supremely-prized,  engine,- 
which  is  at  once  an  instrument  of  supposed 
security  for  the  timid,  of  depredation  for  the 
rapacious — of  oppression  for  the  proud — of 
boasting  for  the  vain — and  a  toy  for  the  fri- 
volous and  the  idle :  and,  as  to  frugality,  the 
less  is  expended  in  the  comfort  of  any  part 
of  the  subject  many,  the  more  is  left  for  the 
fimcies  of  the  rdling  one. 

Setting  aside  the  case  of  a  pure  aristooracjr 
— a  form  of  government  non^ere  exemplified 
to  any  considerable  extent — one  only  form 
there  is^  in  which  maximization  of  offioal  ap- 
titude, and  minimization  of  expense,  are  of 
course  objects  of  congenial  horror  to  the  ru- 
lers. This  is  that,  the  composition  of  which 
is  a  mixture  of  monarchy  and  aristocracy, 
with  a  slight  infusioD  of  democtaey  in  tbb 
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diBpe  of  a  tham-repretentatiTe  body,  in  tbe 
formation  of  which  the  8ul>ject  many  have  a 
minute  share.  In  this  state  of  thing*,  ex- 
pense of  official  emolument  is  maximized :  and 
why?  That  the  possessors  ma^  be  pampered 
by  the  rec«pt  of  it,  the  people  mtimidated  by 
tte  force  kept  up  by  it,  corrupted  by  the  hope 
of  it,  and  deluded  by  the  glitter  of  it.  Apti- 
tude is,  at  the  same  time,  minimised:  and 
why  ?  Because,  if  the  contents  of  the  comu- 
eopia  were  distributed  exclusively  among  the 
most  apt,  those  junior  partners  of  the  alU 
ruling  one,  with  their  dependents  and  fiivou- 
lites,  would  have  little  or  no  share  in  it. 

Four  distinguishable  sorts  of  matter  may 
be  seen  pervading  the  ^ole  texture  of  this 
extract :  the  inactive,  the  expOMitive,  the  ratio- 
euuUwe,  and  the  instruetionoL  Of  these,  the 
enactive,  the  expositive,  and  ratiodnative, 
have  already  been  exemplified  in  the  three- 
▼olume  work,  entitled,  **  Traites  de  Legis- 
lation Civile  et  Penale,'*  being  the  first  of  the 
ibur  works  published  in  French,  from  the 
author's  papers,  by  H.  Dumont.*  Had  the 
political  state,  to  the  circumstances  of  which 
the  codes  in  question  were  to  be  adapted, 
been,  as  mathematicians  say,  a  given  quantity, 
—  the  inttntctional  might  not  perhaps  have 
been  brought  into  existence :  at  any  rate,  it 
would  not  have  occupied  anything  near  the 
quantity  of  space  which  it  will  be  seen  to 
occupy  here.  But,  the  indeterminateness  of 
these  drcumstanoes  impossibilised,  on  many 
occasions,  the  giving  to  the  matter  the  form 
of  a  positive  enactment,  capable  of  standing 
part  of  the  text  of  the  law,  as  in  the  case 
of  a  code  emanating  from  authority.  Neces- 
ntated  was  therefore  the  expedient  of  em- 
ploying, instead  of  determinate  expressions, 
generu  descriptions — for  the  purpose  of  con- 
veying sudi  idea  as  could  be  conveyed  of  the 
matter  of  the  provision,  which  the  nature  of 
^e  case  presented  itseU'  as  demanding.  By 
the  instructional  matter  is  accordingly  meant 
the  sort  of  matter,  the  piupoee  of  which  is 
the  giving  instructions  to  the  legislator,  if 
the  tide  of  events  should  ever  carry  into  that 
situation  a  man,  or  body  of  men,  to  whom  it 
seemed  good  to  give  to  such  part  of  the  matter 
as  could  not  here  be  expressed  m  ierminie,  a 
character  conformable  in  principle,  to  those 
parts,  for  which  an  expression  thus  completely 
aetermini^te,  has  already  been  proposed. 

Such  being  the  distinctive  characters  of 
the  parts  in  question,  by  some  minds,  it  was 
thought,  it  might  be  found  a  commodious 
help  to  conception,  if,  as  often  as  they  pre- 
sented themselves,  applicable  indication  were 
given  of  them  throughout,  by  prefixing  to  each 
portion  of  matter  its  appropriate  denomina- 
tion as  above.  To  any  person,  to  whom  these 

*  8ee  the  several  works  which  were  included 
qnder  that  tide*  as  printed  in  the  present  coUec- 


additaments  appear  useless,  they  need  not 
offer  any  annoyance,  —  for  he  has  but  to  pas* 
them  by,  and  read  on,  as  if  no  such  words 
were  there. 

Of  a  code,  to  which  the  stamp  of  antho* 
rity  had  been  alBxed,  these  distinctions  would 
afford  a  commodious  method  of  exhibiting 
so  many  authoritative  abridgments :  abridg* 
ments  oif  the  only  sort,  on  which  any  safe  re- 
liance can  be  placed.  By  the  enactive  part, 
if  published  alone,  the  most  condensed  ci  all 
the  abridgments  would  be  presented :  by  ap- 
propriate types  and  figures  of  reference,  inti- 
mation of  Uie  existence  of  the  omitted  matter 
might  be  conveyed,  without  any  sensible  ad* 
dition  to  the  bulk  of  it.  In  another  edition, 
might  be  added  the  expositive  matter;  in  a 
thud,  the  expositive  and  the  ratiocinative  in 
conjunction. 

In  England,  a  highly  laudable  dispositioii 
has  of  late  shown  itself,  and  from  a  quarter 
from  which  it  might  be  followed  by  ^eet : 
—  a  disposition  to  raise  the  language  of  the 
legislator  to  a  level,  in  respect  of  propriety^ 
somewhat  nearer  than  that  which  it  occupies 
at  present,  in  comparison  with  the  worst  go- 
verned among  other  civilised  nations,  which- 
soever that  may  be.  A  design  so  extensively 
useful,  would  indeed  stand  but  an  indifierent 
diance  of  being  carried  into  effect,  if  the  fra- 
ternity of  lawyers,  professional  as  well  as 
official,  could  not  find  adequate  Inducement 
for  giving  it  their  permit.  But  neither  is  such 
toleration  altogether  hopeless.  What  that 
particular  interest  requires  is  —  that  the  rule 
of  action  shall  continue  in  sudi  a  state,  that, 
without  their  assistance,  comprehension  of  it, 
to  a  degree  suffident  for  the  regulation  of 
conduct,  should,  to  all  other  members  of  the 
community,  continue  impossible.  But,  sudi 
is  the  excess  to  which  the  buUdness  and  dia* 
orderlinesa  of  it  have  been  carried ;  —  sudi, 
in  consequence,  even  to  themselves,  the  dif- 
ficulty of  stowing  it  and  keeping  it  stowed  in 
the  mind,  in  a  state  capable  of  being  applied 
to  use  as  wanted ;  -^  that,  for  their  own  re- 
lief under  that  difficulty,  the  risk  of  rendering 
the  orade  too  extensively  and  effectually  com- 
prehensible, may  perhaps^appear  not  too  great 
to  be  hazarded. 

This  bdng  supposed,  — a  result,  that  seems 
not  altogether  out  of  the  sphere  of  possibility, 
is  —  th«t  even  those  to  whom  the  matter  of 
all  sudi  codes  as  those  here  exemplified  is  — 
it  need  not  be  mentioned  by  what  causes  — 
rendered  the  object  of  insurmountable  abhor- 
rence^ — the  form,  as  for  as  regards  arrange^ 
meni  and  tmeuion^  may,  in  a  degree  more 
or  less  considerable,  be  regarded  as  a  subject 
for  adoption.  To  any  person  by  whom  it  may 
have  happened  to  be  viewed  in  this  light,  the 
intimation  conveyed  by  the  words  enactive^ 
expositive,  and  ratiodnative,  may  perhaps  ap-- 
pear  not  altogeUier  devoid  of  use.  In  the  case 
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ot  the  series  of  codes  to  whicli  the  present 
extract  belongs, — in  proportion  as  the  matter 

rsented  itself,  the  form  in  which  it  ought 
presented,  it  was  thought,  to  most  ad- 
vantage,  came  along  with  it.  Thus  it  was, 
that,  as  they  were  committed  to  paper,  ex- 
planations, belonging  to  the  head  ot  Jbrm^ 
became  so  many  materials  for  a  short  disqui- 
sition, which  may  perhaps  be  submitted  to 
the  public  in  a  separate  state.  But,  even  from 
the  small  specimen  here  exhibited,  it  may  be 
perhaps  in  some  sort  conceived,  how  great 
would  be  the  contribution  to  condensation, 
as  well  as  precision,  if  the  expedient  were 
employed,  of  substituting  to  the  continued 
repetition  of  a  portentous  pile  of  particulars, 
that  of  a  single  general  expression,  in  which 
they  were  aU  contained:  ^e  impoit  of  that 
expression  having,  once  for  all,  been  fixed — 
fixed,  by  an  appropriate  exposition,  in  the 
ordinary  mode  of  a  definition  per  genu*  et  dif" 
ferentiuM — or,  where  that  is  inapplicable,  m 
cuch  other  mode  as  the  nature  of  the  case 
admitted  of. 

Between  the  several  sorts  of  matter,  dis- 
tinguished from  each  other  as  above,  —  the 
actual  separation,  it  cannot  but  be  observed, 
has  not,  with  any  approach  to  uniformity, 
been,  on  this  occasion,  made.  In  one  and  the 
same  article,  two,  or  even  more,  of  these  spe- 
cies, will  not  uxifrequently  be  found  exem- 
plified. In  an  authoritative  code,  this  want 
of  symmetry  might,  supposing  it  worth  while, 
be  remedied.  In  the  present  unauthoritative 
work  the  difficulty  of  separating  the  proposed 
enactioe  and  the  initructional  from  each  other, 
was  found  so  great,  that  the  necessary  labour 
and  time  ( whidi  would  have  been  neither  more 
Aor  less  than  that  of  writing  the  whole  anew) 
was  felt  to  be  too  great  to  be  paid  for  by  any 
possible  use.  In  fike  manner,  in  other  in- 
stances, the  ratiodnaiive  wiU  be  seen  blended 
with  the  enac^oe.  In  an  authoritative  code, 
the  labour  might  perhaps,  in  this  case,  though 
this  does  not  appear  altogether  dear,  be  paid 
for  by  the  use:  for  example,  for  the  purpose 
of  an  authoritative  abridgment,  such  as  the 
one  above  proposed.  But,  in  the  present 
unauthoritative  sketch,  a  mixture  of  the  ra^ 
tiocinative  presented  itself  as  desirable,  not 
to  say  necessary,  were -it  only  to  the  purpose 
of  humectating  the  dryness  of  the  enactive 
matter,  and  diminishing  the  aversion,  which 
a  set  of  arrangements,  so  repugnant  to  com- 
monly -  prevaiUng  notions  and  affections, 
would  have  to  encounter,  if  inducements  to 
acquiescence  were  not  in  some  shape  or  other 
mixed  up  with  it. 

Jn  a  an/,  or  say,  a  right-conferring,  code 
(for  dvil  expresses  so  many  different  things 
that  it  expresses  nothing,)  and  in  a  penal, 
or  say  a  wrong-repreuing  code,  especially  if 
made  for  a  giv*n  political  state,  the  separation 
would  be  a  work  less  difficult  than  it  has  been 


found  in  the  present  one:  accordingly,  m  the, 
Traiteg  de  JLegislattan,  it  may,  in  both  in- 
stances, be  seen  effected. 

In  that  part  of  the  present  proposed  code, 
which  regards  ihejudiciarg  efiablishmentf  the 
heads  of  which  may  be  seen  in  the  annexed 
table,  [Paper  XI.J  the  separation  will  be 
found  much  less  imperfect. 

Another  particular,  which  will  naturaOy  call 
forth  observation,  is  the  practice  of  adding 
to  the  numerical  denomination  of  a  section, 
when  referred  to,  tBe  title  by  which  it  is  cha- 
racterized. In  authoritative  codes,  an  addita- 
ment  of  this  sort  is  not,  however,  without 
example.  In  the  present  unauthoritative 
sketdi  it  has  been  matter  of  necessity.  By 
the  author,  nothing  he  writes,  in  the  charac- 
ter of  a  proposed  code  or  law,  can  ever  be 
regarded  as  perfected,  so  long  as  he  lives: 
in  the  proposed  code  in  question,  alteration 
after  alteration  )iave,  in  great  numbers,  at 
different  times,  been  actually  made  :  further 
alteratbn  after  further  alteration  will  oon« 
tinuaUy  be  contemplated:  and  wherever,  in 
regard  to  an  entire  article,  either  insertion  or 
elimination  have  place,  all  the  artides 'which 
follow  it  in  the  same  section  will  require  a 
fresh  numerical  denomination,  and  the  an- 
terior reference,  if  preserved,  will  be  found 
delusive :  and  so  in  the  case  of  iectiom  or 
chapters. 

bito  what  is  new  in  point  of  form,  a  further 
insight  will,  it  is  hoped,  ere  long  be  given,  by 
another  and  larger  prefiminary  extract  from 
the  present  Constitutional  Coae;  to  wit,  the 
judiciary  part  above  alluded  to.  The  enactive 
matter,  combined  with  what  seemed  the 
indispensable  portion  of  the  other  sorts  d 
matter,  is  already  in  a  state  fit  for  the  press* 
as  likewise  a  considerable  portion  of  the 
ratiodnative  sakd  instructional,  in  a  detached 
state.  From  the  annexed  table  of  the  titles 
of  chaptera  and  sections  for  the  whole,  an  anti* 
dpation  more  or  less  extensive  maybe  formed 
of  the  instruments  which  have  been  contrived 
for  the  purpose  of  compression,  and  may  be 
regarded  as  a  sort  of  condensing  engines:  s 
prindpal  one  may  be  seen  composed  of  the 
general  wordjitnciion,  followed  by  the  several 
specific  adjuncts  attadied  to  it.  In  several  of 
its  parts,  the  matter  of  this  same  judieiarif 
code  could  not  be  determined  upon,  without 
Correspondent  determinateness  being  given  to 
correspondent  portions  of  the  procedure  code : 
a  code  for  this  purpose  is  in  such  a  state  of 
forwardness,  that  all  the  prindpal  and  cha- 
racteristic points  are  settled,  and  nothing 
remains  to  be  done,  but  the  reducing  to  ap- 
propriate form  some  portion  of  the  matter 
which  has  been  devised. 

In  this  work  will  be  bduded,  as  far  as 
drcumstances  admit,  an  aU-comprehenave 
formulary,  exhibiting  forms  for  the  several 
written  mstruments  of  procedure:  in  partu 
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«iikr  the  iiMUmnenU  of  dmand  and  defence, 
for  tvitt  of  all  sorto;  as  alio  forms  for  the 
mtmdatee  required  to  be  issued  by  tJie  judge, 
en  the  several  occasions,  for  the  sever&L  pur- 
poses: and  for  each  mandate  an  appropriate 
denommatum  has  of  necessity  been  deyised. 
On  this  oocaaton,  as  on  every  other,  the  en- 
deavour has  all  along  been  to  render  the 
mstrument  of  designation  as  characteristic  as 
possible  of  the  object  designated.  Summoni- 
turn  mandate  will  accordingly  be  seen  taking 
place  of  eubpana;  preheniion  and  adduction 
mandate,  of  capiae  and  habeae  corpue :  and,  in 
lieu  of  adduetitm^ — as  the  purpose  requires, 
will  be  subjoined  abduction,  trmuduction,  sia- 
tilion,  aequetiration,  vendition,  and  so  forth ; 
an  iqppeljation,  such  as  preheneion,  and  ven- 
dition  mandate,  for  example,  may,  it  is  hoped, 
be  found  by  lay-gents  ^  constitute  no  dis- 
advantageous substitute  to  fieri  faciae  or  ft 
to  laments,  that  is  to  say,  to  iJl 


if" 

fill 


luman  beings,  but  those  whose  interest  it  is 
that  everything  by  which  human  conduct  is 
undertaken  to  be  regulated,  should  be  kept 
to  everlasting  in  as  incomprehensible  a  state 
as  possible. 

Demand  paper  wiU,  in  like  manner,  for  all 
occasions  taken  together,  be  seen  substituted, 
to  the  aggregate,  composed  of  action,  man- 
damus, m,  indictment,  information,  libel,  and 
so  fordi :  defence  paper,  to  plea,  anawer,  de- 
murrer,  and  so  forth:  for,  if  artificial  injus- 
tice has  its  langusge,  so  has  natural  justice. 
But  time  and  space  join  in  calling  upon  con- 
dusion  to  take  place  of  digression. 

With  the  regret  that  may  be  imagined,  does 
the  reflection  occur*- that,  as  for  ss  re^ds 
the  diction,  there  sre  but  too  many  political 
states,  in  which  the  above-mentioned  views, 
supposing  them  approved  o^  could  not  be 
carried  into  any  such  full  effect,  as  in  those 
in  which  the  language  in  use  is  the  English : 
for,  with  the  exception  of  German,  the^ 
exists  not,  it  is  believed,  anywhere,  that  lan- 
guage, wluch  will  lend  itself,  anything  near 
so  effectually  as  the  English,  to  the  formation 
of  such  new  appellatives  as  will  be  necessary 
to  precision  and  condensation :  in  particular, 
[ineffectual  is]  the  French,  which,  notwith- 
standing its  scantiness,  unenrichableness,  and 
intractability,  stiU  seems  destined  to  continue 
— say  who  can,  how  much  longer — the  com- 
mon language  of  the  civilised  world. 

For  a  particular  purpose,  the  present  ex- 
tract has  been  sent  to  press,  before  the  pro- 
posed code  to  which  it  belongs,  and  in  which 
it  is  designed  to  be  inserted,  could  be  com- 
pleted. Hence  it  is  that,  but  for  this  infor- 
mation,— the  numerical  figures,  in  the  titles 
to  itlie  several  sections,  might  be  taken  for  so 
many  errata,  or  have  the  effect  of  giving  to 
the  whole  publication  the  appearance  of  a 
fractional  part  of  a  work  that  has  been  lost. 
'  This  same  circumstance  will  serve  to  ac- 
count for  the  headingi  of  the  pages. 


It  may  not  here  be  amiss  to  observe,  that 
of  the  bulk  of  the  work  hi  its  complete  stste, 
no  judgment  can  be  formed,  from  the  space 
occupieid  by  the  three  first  of  these  four  sec* 
tions.  The  enactive  part  of  the  first  font- 
chapters  together,  for  example,  does  not  oc- 
cupy so  large  a  space  as  does  the  least  of 
these  same  three  sections. 
^  Amid  so  mudi  innovation,  a  short  caution, 
may  be  not  altogether  unseasonable.  In  the 
fiiigality  here  recommended,  no  retroaction  is 
comprised.  By  the  taking  away  of  anything 
valuable,  either  in  possession,  or  even  though 
it  be  but  in  expectancy,  so  it  be  in  fixed  ex* 
pectancy,  whether  on  the  score  of  remunera- 
tion, how  excessive  soever,  or  on  any  other 
score, — pain  oi  frustrated  expectation  •.— pain 
of  disappointment,  is  produced.  In  the  fan- 
port  of  the  above  wotilts,  fixed  expectancy,  is 
contuned  whatever  is  rational  and  consis- 
tent with  the  greatest-happiness  principle,  in 
the  pertinacity,  manifested  by  the  use  of  the 
English  parliamentary  phrase,  vested  rights: 
and  note  —  that  by  forbearing  to  apply  the 
alleviation  which,  by  the  defolcation  in  ques- 
tion might  be  given,  in  respect  of  the  pub- 
lic burthens,  to  persons  of  all  classes  taken 
together,  no  such  pain  of  disappointment  ia 
produced. 

As  little  ought  it  to  pan  unheeded,  that, 
supposing  a  high-paid  fonctionary  divested  of 
a  certun  portion  of  wealth  thus  misapplied, 
he  is  not,  by  a  great  many,  the  only  sumerer : 
with  him  will  be  sufferers  all  persons  of  all 
classes,  in  proportion  as  their  respective  means 
ofexpenditure  were  derived  firom  his.  Suppo- 
sing, indeed,  the  over-pqr  derived  from  crime 
— obtained,  for  example,  by  false  pretences, 
— by  this  supposition  the  case  is  altered. — 
But,  add  the  supposition,  that  all  by  whom 
the  punishment  should  be  ordsined,  or  that 
all  by  whom  a  part  should  be  taken  in  the 
inflif^ion  of  it,  are  sharers  in  the  guilt,  then 
comes  the  question  —  by  whom  shkil  be  cast 
the  first  stone?  An  Englishman  need  not 
look  fiv  to  see  this  supposition  realized. 
Prudence  might  in  this  case  join  with  sym- 
pathy, in  the  constructing  a  bridge  of  gold, 
for  carrying  to  the  land  of  safety  all  oppo- 
nents. Only  at  the  expense  of  those,  who 
would  otherwise  have  been,  but  never  will 
have  expected  to  be,  receivers — can  retrench^ 
ment,  on  any  other  ground  than  that  of  punish^ 
ment,  be,  except  in  case  of  public  insolvency. 
.  without  hesitation,  justified. 

On  the  occasion  of  the  ensuing  proposed 
arrangements,  mention  of  divers  periods  of 
years  has  of  necessity  been  made.  It  might 
have  been  some  help  to  conception,  if,  on  the 
occasion  of  this  or  that  train  of  suppositions, 
a  determinate  day  could  have  been  fixed,  for 
the  commencement  of  each  period.  This, 
however,  could  not  be  done.  For  different 
countries,  different  days  would  have  been  re^ 
quisite.   For  this  country  —  England,  to  vit 
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«~  tie  (ky  may  be  fixed  by  imagination  with 
something  like  precision.  The  day  for  the 
commencement  of  this  code  with  tiie  stamp 
of  authority  on  the  first  page  of  it,  is  the  day 
whidi  will  gire  commencement  to  the  hun- 
dred and  first  year,  reckoning  from  the  day 
on  which  the  author  will  have  breathed  his 
last  In  the  meantime,  to  those  who  have 
the  fiiculty  of  extracting  amusement  from  dry 


matter,  it  may  senre  as  a  seeoad  Vt&jfUtkt^ 
adapted  to  the  circumstances  of  the  9g6.  Of 
the  original  romance,  it  may,  however,  b« 
seen  to  be  —  not  so  much  a  continuatioii  aa 
the  converse.  In  the  Utopia  of  the  sixteenth 
century,  eflfects  present  themselves  without 
any  appropriate  causes ;  in  this  of  the  nine* 
teenth  century,  appropriate  causes  are  pre* 
sented  waiting  fbr  their  eifeots* 


PAPER  III EXTRACT  FROM  THE  PROPOSED 

CONSTITUTIONAL  CODE; 

BNTITLBDy 

OFFICIAL  APTITUDE  MAXIMIZED— EXPENSE  MINIMIZED. 
BY  JEREMY  BENTHAM,  ESQ.  BENCHER  OF  LINCOLN'S  INN. 

LOHDOK,  1S16. 


PAPER  IV.— SUPPLEMENT  TO  THE  ABOVE  EXTRACT. 


%*  As  the  Exiraagfram  the  ContHHOumtd  Cdde,  being  Chapkr  IX.  §  15^ 
16,  and  17,  mih  the  accompanying  StqrpUmeni^  wiU  he  found  in  their 
prcper place,  iiie  noi thought deiirabk  to  rqmni  them  here. 


PAPER  V. -DEFENCE  OF  ECONOMY 

▲GAINST 

THE  RIGHT  HONOURABLE  EDMUND  BURKE. 

niST  PXINTBD  III  1817. 


ADVERTISEfiiENT. 


Thb  peper  here  pfetented  to  the  reader  imder 
the  title  of  D^/iice  of  Eeamomjf  agamit  the 
JUgkt  HmwwrabU  Eommd  Bitrke,  together 
with  another  contaimng  a  de/enee  of  the  fame 
more  mefal  than  welcome  Tirtne  agaaut  the 
Might  HimowMt  Otorgt  Rose,  were  written 


aa  long  ego  aa  in  the  year  ISia  At  thai 
time  the  joint  destination  of  the  two  papoa 
was — to  forma  sequel  to  a  traet  of  no  greal 
biilk»  having  for  its  title  Hmis  ft^eeimg 
Eamomg.  For  its  subject,  it  had  taken  the 
whole  of  the  offical  cttiMiriimrnt»  and  ftt 
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hi  objeett,  two  tntimfttely  oonnected  prtcdcal 
Opertttoni,  tIi.  muumixinff  qfficial  pay,  «nd 
maximhamg  official  aptitude:  operations  the 
BMitiMl  Bvbservienoe  of  which,  in  oppoiition 
to  the  vnivenally  oonvenient,  universally  re- 
cttved  and  acted  upon,  and  in  truth  but  too 
natural  opinion,  of  their  incompatibility,  was 
maintained.  The  circumstance,  by  which  the 
publication  of  it,  and  in  some  degree  the  com- 
pletion of  it,  was  suspended,  was  the  expec- 
tation of  obtaining  certain  documents,  which 
in  the  way  of  exemplification  and  illustration 
afforded  a  promise  of  being  of  use.  Meantime, 
the  turn  of  affairs  produced  some  incident  or 
other,  by  which  the  author's  attention  was 
called  ck  at  the  moment  to  some  other  quar- 
ter ;  and  thus  it  is,  that  altogether  the  diree 
papers  have  been  till  now  lying  upon  the  shelf. 

As  to  the  two  objects  in  question,  so  it 
was,  that  the  plan,  which  had  presented  it- 
self to  the  author  as  that  by  which  botii  of 
these  objects  might  be  secured,  and  the  only 
one  by  which  either  of  them  could  be  so  in 
any  degree  approaching  to  perfection,  having 
the  misiGMrtune  to  find  itself  reprobated  with 
one  voice  by  the  two  distinguished  statesmen 
above  mentioned,  the  removal  of  the  impedi- 
ment opposed  by  so  strong  a  body  of  autho- 
rity, presented  itself  of  course  as  an  object  of 
endeavour  altogether  indispensable. 

In  the  order  at  that  time  intended,  a  state- 
ment of  the  principles  which  had  presented 
themselves  as  claiming  the  direction  of  prac- 
tice would  have  preceded  the  examination 
here  given  of  the  principles  which  it  was 
finrnd  necessary  to  combat : — hence  the  refer- 
ence which  may  here  and  there  be  found  to 
portions  of  matter,  which  neither  in  any  other 
place  in  which  they  could  be  referred  to  have 
made,  nor  in  this  place  can  make,  their  ap- 
pearance. By  a  change  in  the  order  thus  ori- 
ginally intended,  that  one  <xf  the  two  defences 
which  will  here  be  found  (for  in  the  present 
receptacle  there  was  not  room  for  the  other)* 
eannot,  it  will  therefore  be  evident  enough, 
but  appear  under  more  or  less  of  disadvan- 
tage. But,  to  the  rendering  them  perfectly 
intelligible  as  for  as  they  go,  it  did  not  seem 
that,  to  either  of  them,  any  of  the  matter 
whidi  belonged  to  that  by  which  they  had 
l»een  designed  to  be  preceded,  was  necessary : 
and,  by  the  forms  of  warfare,  especially  con- 
sidering the  situation  and  character  of  the 
person  against  whom  it  was  unavoidably  di- 
rected, the  attention  of  many  a  reader  (it  has 
been  supposed)  may  be  engaged,  whose  perse- 
verance would  not  carry  him  through  the  dry 
matter  of  a  sort  of  didactic  treatise,  the  prin- 
ciples of  which  are  in  a  state  of  irreconcilable 
hostility  to  the  personal  interest  of  that  cbss 
of  persons  whidi  forms  the  subject  of  it — 
to  vdiieh  it  eannot  but  look  iot  the  greatest 
number  of  its  readers — and  without  whose 

*  This  tract  was  first  printed  in  the  Pampk- 
lfl»#r(No.XlX.) 


concurrence,  how  for  soever  from  bring  ac» 
companied  with  any  degree  of  complacency,  it 
could  not  at  any  time  be  in  any  d^ee  car* 
ried  into  effect. 

At  the  time  when  these  papers  were  pen- 
ned,  not  any  the  slightest  symptom  of  official 
regard  for  public  economy  was  it  the  author's 
good  fortune  to  be  able  anywhere  to  recog- 
nise :  everywhere  it  seemed  an  object  of  con- 
tempt—  of  contempt  not  only  to  those  who 
were  profiting  by,  but  to  those  who  were  and 
are  the  sufferers  from,  the  want  of  it.  Under 
this  impression,  the  wonder  will  rather  be» 
how  the  author's  perseverance  could  havt 
carried  him  so  fiu*  into  the  subject  as  it  did* 
than  how  it  should  happen  that,  by  the  senso 
of  a  slight  deficiency,  the  suspension  should 
have  been  commenrnd,  and,  by  a  series  of  in* 
tervening  avocations,  have  been  continued. 
At  present,  in  this  respect,  for  a  time  at  least» 
matters  seem  to  have  undergone  some  change. 
Surely  enough,  if  it  does  not  at  the  present^ 
small  indeed  must  be  its  chance  of  obtaining 
any  portion  of  public  attention  at  any  future 
point  of  time.  But  should  it  happen  to  the 
two,  or  either  of  them,  to  obtain  any  portion 
of  fiivourable  regard,  the  morefevourable,  the 
greater  will  be  the  encouragement  afforded 
for  the  labour  necessary  to  the  bringing  the 
pUin  to  that  degree  of  maturity  which  would 
be  necessary  to  its  producing  any  assignable 
effect  in  practice. 

Short  as  it  is,  in  the  intimation  above  given 
of  the  nature  of  the  plan,  one  circumstance 
will  already  be  but  too  undeniably  visible  ; 
viz.  that  not  only  without  any  exception  in 
respect  of  the  first  of  its  two  connected  ob* 
jects,  viz.  minimizing  official  pay,  but  like* 
wise,  and  with  very  little  exception  in  respect 
of  the  other,  viz.  maximizing  official  aptitude^ 
nothing  can  be  more  irreconcilably  opposite 
to  the  particular  interest  of  that  dass  of 
persons,  without  whose  concurrence  no  effect 
whatever  could  be  given  to  it.  Yes ;  even 
in  respect  of  this  latter  object :  for  if,  in  the 
instance  of  every  office,  so  odd  an  effect  ae 
that  of  an  exclusion  put  upon  all  who  were 
not  the  very  fittest  for  office,  or  even  upon 
all  who  were  not  flagrantly  unfit  for  it,  were 
to  be  the  result,  an  exclusion  would  thus  be 
put  upon  all  those,  for  whom — and  their  con* 
nexions,  and  the  connexions  of  those  con- 
nexions, and  so  on — for  whom  gentlemen  are 
most  anxious,  because  in  every  other  way 
they  find  it  most  difficult,  to  provide.  But 
if,  on  the  part  of  the  plan  in  question,  the 
objection  is  grounded  on  the  opposition  of 
interests,  and  consequent  unwillingness  were 
to  be  regarded  as  a  proof  of  impracticability, 
it  would  be  a  proof,  not  only  that  in  govern- 
ment nothing  good  will  ever  be  done,  but 
moreover,  that  in  government  in  general,  and 
in  our  own  in  particular,  of  all  the  good  that 
Aos  ever  been  done,  the  greater  part  has  noi 
ever  been  done.  Among  the  points  on  which 
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gevcnimeiittitfns,  warn  there  «e  reUtireto 
4rliidi  the  interest  of  the  ruling  few,  be  they 
mho  they  may,  oomcides  with  the  univerMd 
interest;  and  as  to  all  these  points,  in  so  fiu* 
as  it  happens  to  them  to  know  what  that 
same  universal  interest  is  —  as  to  all  these 
points,  gentlemen's  regard  for  that  same  uni- 
versal  interest  may  be  reckoned  upon  without 
mueh  danger  of  error,  or  much  imputation  on 
the  seore  of  credulity.  Unfortunately,  under 
most  governments,  and  under  this  of  ours  in 
parlicukr,  other  points  there  are,  in  which 
that  partial  and  sinister  interest  is  in  a  state 
of  implacable  hostility  with  the  universal  in« 
terest;  and  of  this  unfortunate  number  are 
the  two  just  mentioned:  and  so  &r  as  this 
hostility  has  place,  so  fer  is  the  universal  in- 
terest, as  being  the  least  condensed,  sure  of 
being  overpowered  by,  and  made  a  constant 
^aoifiee  to,  that  which  is  most  so. 

In  this  state  of  interests,  the  subject-many 
may  deem  themselves  particularly  happy, 
when,  to  make  up  a  provision  worthy  of  the 
•ooeptanee  of  a  member  of'the  ruling  few, 
BOtlung  more  than  the  precise  amount  of  that 
same  sum,  with  the  addition  of  the  CKpense 
of  collection,  is  taken  out  of  the  pockets  of 
the  subject-many.  An  unfortunately  more 
common  case  is  —  where,  for  each  penny  put 
faito  the  privileged  pocket,  pounds  to  an  in- 
definite number  must  be,  and  are  accordingly, 
taken  out  of  all  pockets  taken  together :  firom 
privileged  ones  in  this  way,  with  more  than 
adequate  compensation — unprivileged,  with- 
out anything  at  all.  Thus  it  is,  that,  while 
WOTS  are  made  to  make  peaces,  places  are  made 
to  secure  commencement  or  continuance  to 
wart:  and,  lest  this  should  not  be  enough, 
dwtant  dependencies  —  every  one  of  them 
without  exception  produdi  ve  of  net  losa— are 
kept  up  apd  increased.  Yes;  productive  of 
9gt  lau:  for  this  is  as  uncontrovertibly  and 
universally  the  case,  as  that  two  and  two  make 
four;  for  which  reason,  no  man  who  has  a 
oonnejion  to  provide  for,  or  to  whom  power 
and  glory,  might,  majesty,  and  dominion,  in 
the  abstract,  are  objects  i^concupiscence,  can 
endure  to  hear  of  it. 

A»  to  war,  so  long  as  in  the  hands  of  those 
who  have  speech  and  vote  in  parliament,  or 
0f  their  near  oonnezions,  offices  are  kept  on 
foot,  with  emolument  in  such  sort  attached  to 
them,  as  to  be  materially  greater  in  war  than 
in  pe^oe,  who  is  there  tihat  will  venture  to 
affirm  thiit^  of  a  pi^liament  by  which  an  ar- 
rangement pf  thb  sort  is  suffered  to  continue, 
the  conduct  is  io  this  respect  less  pernicious 
in  effect,  or,  when  once  the  matter  has  been 
brought  to  view,  l^ss  corrupt  in  design,  than 
it  would  be  if  in  that  same  number  the  mem- 
bers of  that  same  body  were,  by  nmsses  of 
money  to  the  same  value,  received  under  the 
name  of  bribe$,  engaged  by  one  another,  or 
by  any  foreign  power,  dandestinely  or  <^nly, 
ijius  out  of  an  ocean  of  hmpaQ  misery  to  ex- 


tract so  many  of  these  drops  of  cottAti  §af 
themselves?  In  both  cases,  the  same  soma 
being  pocketed  —  pocketed  with  the  same 
certainty,  and  under  the  same  eonditioM^. 
in  what  particular,  except  in  the  Umgvage 
employed  in  speaking  of  them,  and  in  thai 
chance  of  punishment  and  shame  which  would 
have  place  in  the  one  case,  and  has  not  in 
the  other,  do  these  two  cases  present  any  the 
smallest  difference  ?  Tell  as,  good  Sir  Wil- 
liam  I  —  tell  us,  good  your  lordship,  lord  of 
the  freehold  sinecure  U--ejdsta  there  amr  better 
reason,  why  emoluments  thus  extracted  should 
be  retsinedfthan  why  bribes givenandreeatved 
to  the  same  amount,  and  by  the  same  meaasp 
without  disguise,  should,  if  received,  repose 
in  the  same  right  honourable  podcets?    . 

In  a  certain  sensation  called  imiwstwett, 
Locke  beheld,  as  his  Essays  tell  us,  the  cause 
of  everything  that  is  done.  Thoogh  on  this 
occssion,  with  all  his  perspicuity,  the  phih^ 
sopher  saw  but  half  his  subject  (for  happily 
neither  is  pleasure  altogether  without  her  in* 
fluenoe,)  sure  it  is,  that  it  is  in  the  rougher 
spring  ik  action  that  any  ulterior  operation* 
by  which  the  constitutian  will  be  dcared  of 
any  of  its  morbific  matter,  will  find  its  iaiw 
mediate  cause. 

Yes :  —  in  the  returning  bsck  upon  the 
authors  some  small  portion  of  the  uneasinesa 
which  the  sufferers  have  so  long  been  in  the 
experience  of — in  this  necessary  operation, 
for  which  the  constitution,  with  all  its  cor* 
ruptions,  still  affords  ample  means — in  this, 
if  in  anything,  lies  the  people's  hope. 

The  instrument  by  whidi  the  god  SUemn 
was  made  into  a  poet  and  a  prophet — it  is 
by  this,  if  by  anything,  that  noble  lords  and 
honourable  gentlemen  will  be  fitf  hioned  into 
philosophers  and  patriots:  it  is  by  this,  if  by 
anything,  that  sudi  of  them  whose  teeth  are 
in  our  boweb,  will  be  prevailed  upon  to  quit 
their  hold. 

Submission  and  obedience  on  the  one  part 
are  the  materials  of  which  power  on  the 
other  part  is  composed:  whenever,  and  in 
so  fiv  as,  the  humble  materials  drop  off,  the 
proud  product  drops  off  along  with  iJiem.  Of 
the  truth  of  this  definition,  a  practical  proof 
was  experienced  in  1668  by  King  James,  in 
the  case  of  England  and  Scotland :  in  17S2 
it  was  experienced  by  King  George  and  his 
British  parliament,  in  the  case  of  Ireland.  In 
the  character  of  andent  Pistol  eating  the 
leek,  in  that  same  year  was  the  first  Lord 
Camden  seen  and  heard  in  the  House  of 
Lords  by  the  author  of  these  pages,  demon* 
strating,  by  the  light  of  an  instantaneoua 
insittration,  to  ears  suffidently  prepared  by 
uneasiness  for  conviction,  the  never  tQl  then 
imagined  reasonableness  of  the  termination 
of  ti^  system,  under  whidi  that  island  waa 
groaning,  under  the  paramount  government 
of  1^  set  of  fnen,  in  the  choice  of  whom  it 
had  no  share ;  in  the  same  character,  in  tlift 
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eT0iii  ol  a  timilar  expediency,  miglit  bis  moct 
noble  ion  be  leen  in  one  boiue,  and  bis  rigbt 
bonooraUe  grand  nephew  in  the  other,  hold- 
ing in  hand^^the  one  of  them  a  bill  for  the 
alMlition  of  lineeiifes,  naeleaa  phees,  needleis 
places,  and  the  orerpay  of  nadful  and  needful 
places ;  the  other  a  bUl  for  sndi  a  reform  in 
th^  Commons  House  of  Pkrliaroent,  as  may 
no  longer  leave  die  people  of  Great  Britain, 
in  a  number  more  than  twice  as  great  as  the 
whole  people  of  Ireland,  in  a  condition,  from 
wbidi  the  people  of  Ireland  were  liberated, 
as  abore,  at  the  instance  of  the  learned 
foonder  of  an  illustrious  fomOy,  wbidi  was. 
In  one  instance  at  least,  not  ill  taught :  in  a 
word,  such  a  reform  as,  by  divesting  the 
ruling  few  of  their  adverse  interest,  by  which, 
so  long  as  they  continue  to  grasp  it,  they  are 
rendered  the  irreconcilable  enemies  of  uiose 
over  whom  they  rule,  will  leave  to  them  no 
other  interests  than  such  as  belong  to  them 
in  common  with  the  people,  who  are  now 
groaning  under  their  yoke. 

'  What  belongs  to  the  only  effectual  remedy 
whidi  ^db»  nature  of  the  case  admits  of^  vii. 
a  rettoring  change  (for  sudi  in  no  small  de- 
gree it  would  be)  in  tiie  constitution  of  the 


House  of  Commons — may  perhaps  be  spoken 
to  elsewhere :  it  belongs  not  directly  to  this 
place.  What  does  belong  to  it  is  the  nature 
of  the  prindples  established  on  the  subject 
d  public  expenditure:  principles  not  onlr 
acted  upon,  but  avowed :  not  only  avowed, 
but,  from  the  connected  elevations  —  the 
alas  I  but  too  closely  connected  elevations — 
the  mount  of  the  houses  and  the  mount  of 
financial  office,  preached.  In  these  principles, 
it  was  long  ago  the  fortune  of  the  author  to 
behold  causes  of  themselves  abundantly  ade- 
quate to  the  production  of  whatever  sulfer* 
ings  either  are  feh  or  can  be  apprehended  > 
and  if  it  be  without  any  very  great  demand 
for  our  gratitude,  yet  will  it  be  seen  to  be 
not  the  less  true,  that  to  two  distinguished 
statesmen,  one  of  whom  is  still  in  a  condition 
to  answer  for  himself,  we  are  indebted  for 
the  advantage  of  beholding  these  some  prin^ 
dples  in  a  tangible  shape — in  that  tangible 
shape  in  which  they  have  been  endeavoured 
to  be  presented  to  view,  in  two  separate  yet 
not  unconnected  tracts ;  viz.  in  the  present 
Defence  of  Eanumy,  and  in  the  other  with 
wmch  it  (s  proposed  to  be  succeeded. 
November  1816. 
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DEFENCE  OF  ECONOMY  AGAINST  BURKE. 


SECTION  L 

B0An*8  OVtCTS  IN  BIS  BILL  AlfO  8PBBCH. 

I  BBom  with  Mr.  Burke:  and  this,  not  only 
beoiuse,  as  compared  with  that  of  any  living 
atatcsmany  the  authority  of  a  departed  one 
unites  the  advantages  that  are  afforded  to 
authority  of  the  intellectual  kind  by  atUerio^ 
riijf  and  by  death;  but  because  it  seems  but 
natural  that»  in  the  delivery  of  his  own  opi- 
nions, the  junior  and  survivor  should  have 
drawn  upon  his  illustrious  predecessor,  for 
such  assistance,  if  any,  as,  in  the  w»r  of  argu- 
ment, he  may  have  regarded  himself  as  stand- 
iqginneedof. 

Such,  as  they  will  be  seen  to  be,  being  the 
notions  advanced  by  the  orator  —  such  their 
extravagance — such  their  repugnance  even  to 
the  very  measure  they  are  employed  to  sup- 
port,— what  could  have  been  his  inducements, 
what  could  have  been  his  designs?  Ques- 
tions these,  in  which,  if  I  do  not  much  deceive 
myself  the  reader  will  be  apt  to  find  at  every 
turn  a  source  of  perplexity  in  proportion  as 
the  positions  of  the  orator  present  themselves 
to  view,  stripped  of  those  brilliant  colours, 
by  the  splendour  of  which  the  wildest  extra- 
vagances and  the  most  glaring  inconsistencies 
are  but  too  apt  to  be  saved  from  being  seen 
in  their  true  lights 

In  the  hope  of  affording  to  such  perplexity 
what  relief  it  may  be  susceptible  of;  I  shall 
begin  with  atattog  the  solution  which  the 
enigma  has  suggested  to  my  own  mind :  — 
showing  what,  in  my  view  of  the  ground,  was 
the  plan  of  the  orator's  campaign — what  the 
eonsiderations  by  which  he  was  led  thus  to 
expose  his  flanks,  laying  his  principles  all  the 
time  so  widely  open  to  the  combined  impu- 
tations of  improbity  and  extravagance.  Here 
then  fikUows  the  statement  by  way  of  opeiuM^, 
On  the  mind  of  the  intelligent  and  candid 
reader,  it  will  make  no  ultimate  impression 
any  fiu^er  than,  as  to  hb  feelings,  the  charge 
stttids  in  each  instance  sufficiently  supported 
by  the  evidence. 

Needy  as  well  as  ambitious— dependent  by 
ail  his  hopes  on  a  party  who  beheld  in  his 
person  the  principal  part  of  their  intellectual 
strength  —  struggling,  and  with  prospects 
every  day  increasing,  against  a  ministry  whose 
popularity  he  sawalieady  in  adeepdecUne,  the 
orator,  from  this  economical  scheme  of  his, 
Ml  and  qveecA  together,  proposed  to  himself 
on  this  occasion,  two  intimiately  connected,  , 
though  antagpnixing  objects ;  viz.  immfdiat#  I 


depression  of  the  force  in  the  hands  of  thi 
adversary,  and  at  the  same  time  the  eventual 
preservation  and  increase  of  the  same  force 
m  the  hands  of  the  assailants,  in  the  event  of 
success,  which  on  the  like  occasions  are,  by 
all  such  besi^iers,  proposed  to  themselves, 
and,  according  to  circumstances,  with  diffe* 
rent  degrees  of  skill  and  success  pursued. 

For  the  more  immediate  of  the  two  objects, 
viz.  diitresB  of  the  enem^,  it  was,  that  the  bill 
itself  was  provided;  and  to  this  object  nothiiy 
could  be  more  dexterously  or  happily  adapte£ 
Opposition  it  was  certain  of:  and  whatsoever 
were  the  event,  advantage  in  some  degree  was 
sure.  Suppose  the  opposition  completely  suc- 
cessful, and  the  whole  plan  of  retrenchment 
thrown  out  together :  here  would  be  so  much 
reputation  gained  to  the  promoters  of  the  me^ 
sure,  so  much  reputation  lost  to  the  opponents 
of  it.  Suppose  the  plan  in  any  part  of  it  car- 
ried, in  proportion  to  the  importance  of  the 
part  so  carried,  the  reputation  of  its  support- 
ers would  receive  an  ulterior  increase :  while 
that  of  its  opponents,  the  weakness  betrayed 
by  them  increasing  in  proportion  to  the  ooiv 
quests  thus  made  upon  them,  would,  in  the 
same  proportion,  experience  an  ulterior  de- 
crease. 

But  as  it  is  with  the  war  of  hands,  so  it 
is  with  the  war  of  words.  No  sooner  is  the 
conquest  effected,  than  the  weakhess  of  the 
vanquished  becomes  in  no  inconsiderable  de- 
gree the  weakness  of  the  conquerors — of  the 
conquerors,  who  from  assailants  are  become 
possessors.  To  this  eventual  weakness  an 
eventual  support  was  to  be  provided. 

To  this  service  was  his  epeeck  directed  and 
adapted :  we  shall  see  with  what  boldness, 
and — in  so  fiir  as  the  simultaneous  pursuit  of 
two  objects,  in  themselves  so  incompatible, 
admitted  —  with  what  art. 

Such  in  truth  were  the  two  olgects  thus  un- 
dertaken to  be  recommended— recommended 
at  one  and  the  same  time — to  public  fiivour : 
a  practical  measure  (a  measure  brou^t  for- 
ward by  his  bill)  — a  measure  of  practice,  and 
in  the  same  breath  a  set  of  principles  with 
which,  necessary  as  they  were  to  the  main 
and  ulterior  purpose,  the  measure,  so  far  as  it 
went,  was  in  a  state  of  direct  repugnancy. 

The  problem,  therefore,  with  which  his  in- 
genuity had  to  grapple,  was — so  to  order  mat- 
ters, as  that  the  economical  measure  should 
be  pursued,  and  even  if  possible  carried,  with 
as  little  prejudice  as  possible  to  the  i 
anti-economical  principles. 
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Mr 


'  of  prindpleB  radi  as  these  which  have  been 
tttbmitted  to  the  reader*— of  principles  really 
fiiTOttrable  to  frugality  and  public  probity  — 
Of  principles  in  which  waste  and  corruption 
would  equally  have  Ibund  their  condemnation, 
in  whatever  hands  —  in  the  hands  of  what- 
ever party — the  matter  of  waste  and  means 
of  corruption  were  lodged,  —  of  any  such 
principles  the  prevalence  would,  by  its  whole 
amount,  have  been  in  a  proportionable  de- 
gree unfavourable  to  the  orator's  bright  and 
opening  prospects.  Once  in  possession  of  the 
power  he  was  aiming  at,  the  only  principles 
suitable  to  his  interests,  and  thence  to  his 
views,  would  be  such  principles  as  were  most 
favourable  to  the  conjunct  purposes  of  waste 
and  corruption.  So  fiu-  as  was  practicable,  his 
mim  would  therefore  be,  and  vras  —  to  pre- 
serve for  use  the  principles  of  waste  and  cor- 
ruptioD  in  the  event  of  his  finding  himself  in 
possesion  of  the  matter  and  the  means -~  to 
preserve  them  in  undiminished,  and^  if  pos- 
siUe,  even  in  augmented,  force. 

For  this  purpose,  the  only  form  of  argu- 
ment which  the  nature  of  the  case  left  open 
to  him  was,  that  of  conceuion  or  admission. 
Sudi,  accordingly,  as  will  be  seen,  was  the 
form  embraced  by  him  and  employed. 

By  the  portion,  comparatively  minute  as 
it  was,  of  the  mass  of  the  matter  of  waste 
and  corruption,  of  which  his  bill  offered  up 
the  sacrmce,  his  frugality  and  probity  were 
to  stand  displayed :  by  the  vast,  and  as  far 
as  depended  upon  nis  exertions,  the  infinite 
mass  preserved-^preserved  by  the  prindples 
let  drop,  and  as  it  were  unwillingly,  and  as  if 
wrung  from  him  by  conviction  in  his  speech^ 
hwcandow,  his  moderation^  Yil»  penetration, 
his  discernment,  his  wisdom, — all  these  vir- 
tues were,  in  fuU  galaxy,  to  be  made  manifest 
to  an  admiring  world. 

All  this  wUle,  an  argument  there  was,  by 
which,  had  there  been  any  lips  to  urge  it, 
this  fijie-spun  web,  with  purity  at  top  and 
corruption  at  bottom,  might  have  been  cut 
to  pieces.  If  of  the  predous  oil  of  corruption 
a  widow's  cruise  full,  and  that  continually 
drawn  upon,  be  so  necessary  as  you  have  been 
persuading  us  to  believe,  why,  by  any  such 
amount  as  proposed,  or  by  any  amount  seek 
to  reduce  it? 

True :  had  there  been  any  lips  to  urge  it. 
But,  that  there  were  no  such  lips,  was  a 
foct  of  which  he  had  sufficient  reason  to  be 
assured :  to  urge  it,  probably  enough,  not  so 
much  as  a  single  pair  of  lips:  — to  listen  to 


*  Of  the  matter  of  these  prindples,  a  portion 
more  or  less  considerable  would  probably  be 
found  in  that  part  which  concerns  Rextard^  of 
the  work  not  long  ago  (1811)  published  in  French 
bv  Mr.  Dumon^  imder  the  title  of  Thtorie  det 
•Peinet  et  det  AUompentet^  tnm  some  of  the 
author's  unfinished  manuscripts.  (See  the  Ra- 
tionale  of  Rewaid,  in  this  cdQection. ) 


it,  most  assuredly,  not  any  suflldent  number 
oi  ears :  and  where  ears  to  listen  and  eyes 
to  read  are  wanting,  all  the  lips  in  the  world 
to  speak  with,  all  the  hands  In  the  world  to 
write,  would,  as  was  no  secret  to  him,  be  of 
no  use. 

Thus,  then,  b^  the  craft  of  the  rhetorician^ 
were  a  set  of  pnndples  completely  suited  to 
Ids  purpose  —  prindples  by  a  nalous  applica- 
tion  of  which,  anything  in  the  way  in  ques- 
tion, howsoever  pemidous,  might  be  done^. 
anything,  however  flagrantly  pernidons  de- 
fended — collected  together  as  in  a  magaane 
ready  for  use :  a  magazine,  too,  the  kev  of 
which  was  in  his  own  pocket,  and  with  an 
adequate  assurance,  that,  on  tbe  part  of  no 
enemy  whom  he  and  his  need  care  for,  would 
any  attempt  ever  be  made  to  blow  it  up. 

Suppose  now  the  orator  seated  at  the  treft* 
sory  board — the  Marquis  of  Roekingham  on 
the  seat  of  the  first  lord,  looking  great  and 
wise — ^the  orator  himself  thinking  and  writing, 
and  speaking  and  acting,  in  the  character  oif 
secretanr.  Let  him  fill  Ids  own  pockets,  and 
those  of  his  fovourites  and  dependents,  ever 
so  rapidly,  ever  so  profusely,  no  man  can  ever 
say  to  hun,  You  have  beUed  your  prineipke : 
for,  as  will  be  seen,  so  long  as  there  remained 
in  the  country  so  much  as  a  penny  thai  could 
be  taken  in  a  quiet  way,  his  prindples  were 
sudi  as  would  bear  him  out  in  taking  it. 

All  this  while,  honoorable  gentlemen  on 
the  other  side  might  have  grumbled,  and  would 
of  course  have  grumbled.  Undeserved  t  im- 
deserved  t  would  have  been  the  exdamation 
produced  by  every  penny  wasted.  But  WelU 
deserved  I  weU-deserved  I  would  be  the  coun- 
ter-cry  all  the  while :  and,  the  ayes  being  in 
possession,  the  ayes  would  have  it.  UnprvH' 
'  '  't  unprineipUdf  would  be  an  inteijeo- 


tion,  from  the  utterance  of  whidi  honourable 
gentlemen  would,  by  their  prindples — thdr 
real  prindples  •>— their  operating  prindples  -* 
not  tJidr  prindples  for  show — but  their  prin^ 
dples  for  use — be  on  both  sides  alike  (as 
lawyers  say)  estopped. 

As  to  the  principles  thus  relied  npon  by 
the  orator,  they  wiU  be  seen  to  be  aU  of  them 
redudble  to  tins  one,  viz.  that  as  much  of 
thdr  property  as,  by  force  or  frtiud,  or  the 
usual  mixture  of  both,  the  people  can  be 
brought  to  part  with,  shall  come  and  con*- 
tinue  to  be  at  the  disposal  of  him  and  his; 
— and  that,  for  this  purpose,  ihe  whole  of  it 
shall  be  and  remain  a  perpetual  fund  of  pre- 
miums, for  him  who  on  each  occasion  shall 
prove  himself  most  expert  at  the  use  of  those 
phrases  by  which  the  imaginations  of  menar^ 
fasdnated,  their  passions  inflamed,  and  theit 
judgments  bewildered  and  seduced;  where^ 
upon  he  —  this  orator  — whose  expertness  ill 
those  arts  bdng  really  superior  to  that  of  any 
man  of  his  time  fto  whidi  perhaps  might  be 
added,  of  any  other  time)  could  not  but  by 
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lumMlf  be  felt  to  be  BO,  would  in  this  perpe- 
tual  wreMtHng-wMteh  or  btUry — call  it  which 
you  will — possess  a  fiurer  dbanoe  than  could 
be  possessed  by  any  other  adventurer,  tor  bear- 
ing off  some  of  the  capitai  pcues. 


SECTION  II. 

METHOD  HSEB  PURSUED. 

Thus  much  as  to  the  purpose  pursued  by 
the  orator  in  this  part  of  his  speech.  A  few 
words  as  to  the  course  and  method  pursued 
in  the  view  here  given  of  it. 

The  passages  to  which  the  development  of 
the  prindples  in  question  stand  consigned, 
are  contained,  most  if  not  all  of  them,  in  that 
part  of  the  speech  which,  in  the  edition  that 
lies  before  me,  occupies,  out  of  the  whole  95 
pages,  from  62  to  part  of  66  indusive.  This 
edition  is  the  third — year  in  the  title-page, 
1780;  being  the  year  in  which  the  Inll  was 
brought  in ;  and,  as  between  edition  and  edi- 
tion, I  know  not  of  any  difference. 

My  oliject  is  to  present  them  to  the  reader 
in  their  genuine  shape  and  colour,  stripped  of 
the  tinsel  and  embroidery  with  which  they  are 
eovered  and  disguised. 

For  this  purpose,  the  course  that  hi^pened 
to  present  itself  to  me  was — dividing. the 
text  into  its  successive  component  and  dis- 
tinguishable parts, — to  prefix  to  ead&  sudi 
part  a  proposition  of  my  own  framing,  de- 
signed to  ^chibit  what  to  me  seemed  the  true 
and  naked  interpretation  of  it.  Next  to  this 
|nterpretation^-that  the  best  and  only  ade- 
quate  means  for  forming  a  correct  judgment 
on  the  correctness  of  it,  may  not  in  any  in- 
(tancebe  for  a  moment  wantingto  my  reader — 
conies  the  correspondent  passagf  of  tiie  text ; 
viz.  that  passage  in  whidi,  as  appeared  to  me, 
the  substance  of  the  interpretation  will  be 
fouad  to  be  more  or  less  explidtly  or  impli- 
latly  contained. 

Lastly  foUow  in  general  a  few  observationB, 
each  as  seemed  in  some  way  or  other  con- 
dudve  to  the  purpose  of  illustration,  and  in 
particular  as  contributing,  and  in  some  in- 
atanoes  by  means  of  extraneous  facts,  to  j  ustify 
the  preceding  interpretation,  and  dear  it  of 
any  suspicion  of  incorrectness  to  which  at  first 
view  it  mi^t  seem  exposed. 

In  some  instanees,  tiie  truth  of  the  inter- 
pretation will,  1  flatter  myself^  appear  as  soon 
as  that  portion  of  the  text  which  immediately 
IbUowB  it  has  been  read  through;  in  other 
instances,  two  or  three  such  extracts  may 
lequire  to  have  been  read  through,  before  the 
truth  of  the  interpretation  put  upon  the  first 
of  them  has  been  fidly  proved:  in  others, 
again,  this  or  that  extraneous  &ct  may  to  this 
same  purpose  seem  requisite  to  be  brought 
to  view,  as  it  has  been  aooordingly,  together 
|rith  a  few  words  of  explanation  or  observa- 


tion, without  wfaidi  the  relevaney  of  the  fiuta 
in  question  might  not  have  beon  altogether 
manifest. 

As  to  the  order  in  whidi  the  propositiona 
here  succeed  one  another,  should  it  present 
itself  to  the  reader  as  differing  in  any  respect 
fitND  that  by  whidi  a  dearer  view  of  the  sub- 
ject  mig^t  have  been  exhibited,  he  will  be 
pleased  to  recollect,  that  the  order  thus  given 
to  the  efiiisions  of  the  rhetorician,  is  tho 
order  given  to  them  by  himself;  and  that,  by 
their  being  exhibited  in  this  order  of  his  own 
chooimg,  the  thread  of  his  argument  is  ddi- 
vered  unbroken,  and  the  parts  <j£  it  untrans- 
posed. 

Having  thus  before  him  two  sets  of  prin- 
dples,— one  of  them,  in  the  preceding  part, 
suggested  by  a  perfectly  obscure— the  other. 
in  this  present  part,  laid  down  by  a  trans- 
cendently  illustrious  hand, — ^the  reader  wSI 
take  his  diotoe. 

SECTION  IIL 

PAorosinoNs  deduced  from  buekb's 

BCOirOMY  speech.* 

I.  Coneenung  Pub&c  Money — what  the  prvper 
Ueei  ojfit,    iVopoftitums  I,  2,  8. 

ProposUion  1.  On  condition  of  employing; 
upon  occasion,  in  conversation  or  elsewhere, 
the  word  reward,  in  phrases  of  a  complexion 
such  as  the  following;  viz.  "  fomi^iing  a 
permanent  reward  to  public  service,"t  public 
money  ought,  at  the  pleasure  of  kings  and 
ministers,  to  be  habitually  applied  to  the  pur- 
pose of  making  the  fortunes  of  individuals ; 
and  that  in  sudi  manner  as  to  raise  thdr  fib- 
milies  to  a  state  of  grandeur  and  opulence. 

ProposUion  2.  To  this  power  of  parcelling 
out  the  property  of  the  public  among  the 
nominees  of  kings  and  ministers,  there  ought 
to  be  no  limit :  none  to  the  quantity  capable 
of  being  thus  put  into  the  hands  of  each  no^ 
minee ;  none  to  the  whole  quantity  of  public 
property  thus  disposed  of. 

Proof.  *<  Whoever  (says  he)  seriously  con- 
siders the  excellent  argument  of  Lord  Somers 
in  the  hamher'e  caee,  will  ndt  he  bottom  him- 
self upon  the  very  same  maxim  which  I  do? 
and  one  of  his  jprincipal  grotmde  for  the  a^- 
nabiUty  of  the  domams  in  England,  contrary 
to  the  maxim  of  the  law  in  France,  he  layp 
ii)  the  constitutional  policy  of  fitmiehing  a 
reward  to  publie  eervice ;  of  making  that  re- 
ward the  orimm  offamiliee,  and  the  founda- 
tion of  wealth  as  well  as  of  Aoaoars." 


•'<  Speech  on 
1780,  a  pbn  for 


J,  on  the  nth  of  Feb. 
.     .     ,  better  security  of  the  inde* 

nendenos  of  parliament  and  the  fconomical  xe- 
xbanation  of  the  dvil  and  other  establishments.** 
I)Qdsley,17M»Sd  edition.  The  nart  from  whidi 
the  following  extracts  aie  made  is  contained  in 

Ti  from  q8  to68  indusiTCk 
Page©. 
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Thep,  to  the  word  Emghmd^  oomek  a  note» 
vhich  wys,  *'  before  the  statute  of  Queen 
Anne,  whidi  limited  the  alienatioii  of  Uuid." 

OB8BBVATIONS. 

Proof.  At  the  time  of  this  excellent  argu* 
ment  of  Lord  Somers,"  (7th  Will.  IIL)  the 
whole  of  this  domain  was  alienable ;  alienable 
to  the  utmost  £urihing;  and,  so  faithfully 
and  efficiently  had  it  been  applied  to  this  its 
destined,  and,  as  we  are  denred  to  persuade 
ourseWes,  properly  destined,  purpose,  as  to 
have  brought  the  subject-matter  of  it  to  that 
sute,  of  which  a  description  may  be  given 
IB  the  words  of  the  eodsting  committee  on 
finance.* 

*'  The  right  of  the  crown  over  its  own 
demesne  lands  was  formerly"  say  they,  3d 
Beport,  p.  127,  **  as  complete  as  its  power 
of  conferring  offices ;  and  yet  the  use  which 
was  made  of  that  padrt  of  its  prerogative  oc- 
casioned parlifunent  frequently  to  interpose ; 
and  particularly,  after  the  crown  had  been 
greatly  impoverished,  an  act  passed,  whereby 
all  foture  grants,  for  any  longer  term  than 
thirty-one  years,  were  declared  void.** 

"  The  misfortune,'*  continue  they,  "is,  as 
Mr.  Justice  Blackstone  remarks,  that  the  act 
was  made  too  late,  after  every  valuable  pos- 
session of  the  crown  had  been  granted  away 
for  ever,  or  else  upon  very  long  leases." 

Such  was  the  observation  suggested  by  the 
ease  to  Mr.  Justice  Bkckstone ;  viz.  that  *<  it 
was  made  too  kite" 

But,  according  to  the  excellent  argwment  of 
the  excellent  Lwd  Somers,  it  was  made  too 
soon:  for  the  use  of  it— the  *«  principal" 
use — at  least  if  the  excellent  Mr.  Burke  is 
to  be  believed,  was,  in  the  conception  enter- 
tained on  the  sulgect  by  the  excellent  Lord 
Somers,  the  supplying  the  requisite  matter 
for  this  *'  constitutional  policy"  to  operate 
upon; — viz.  *<  the  constitutional  policy  of 
furnishing  a  permanent  reward  to  publie  ser- 
vice ;  of  making  that  reward  the  origin  of 
fiumilies,  and  the  foundatkm  of  wealth  as  well 
as  honours." 

Now,  of  this  statute  of  Queen  Anne  (as  far 
as  it  went)  Uie  effect  was  to  eotmteraet  the 
••  constitutional  policy,"  and  render  it,  to- 
gether with  the  excellent  "  laoxtm"  on  which 
the  excellent  law  lord  is  said  to  have  **  bot- 
tomed himself"  incapable  of  being  pursued ; 
and,  to  a  plain  and  un-law-leamed  under- 
standing, they  cannot  both  be  good,  viz.  the 
policy  snd  the  statute :  the  policy  by  which  the 
alienation  <rf  the  property  m  question  for  that 
pnrpose  was  prescribed,  and  the  statute  by 
which  the  alienation  of  that  same  property,  for 
that  or  any  other  purpose,  was  prohibited.t 

•This  was  in  March  1810. 

t  AfWrall,  U  was  not  by  the  ''  excellent'' 
Lord  Somen  that  this  profundity  of  policy  was, 
or,  cooudeiing  the  side  taken  by  him,  could  con- 


Ptopositum  3«  The  progress  of  this  revo« 
lution  ought  not  to  be  stopped,  till  it  has  re- 
ceived its  consummation  as  above  described. 


sistently  hsve  been  dispiaved.  It  was  to  another 
^  excOlent**  Uiw4eid,  though  not  noble  lord, 
vis.  the  Lord  Chief-JustiGe  J/oft,  thai  the  gloiy 
of  it  should  have  been  ascribed. 

'*  Rewards  and  punishments,"  says  he  ^  are 
the  supporters  of  all  governments :  —and  for  that 
reason  it  is  that  there  ought  to  be  a  power  in  all 
governmenti  to  reward  persons  that  deserve 
wen:"»-..iiroof  sufficient  to  the  excellent  I^oid 
Chief-Justiee  that  it  was  no  mote  than  right  r*^ 


fitdni^  that  it  should  always  be,  and  so  long  as 
aaythmg  was  Isfi,  lemain  in  the  Kind's  power, 
to  give  away,  to  anybody  he  pleased,  whatioever 
part  of  the  neople*8  money  he  could  contrive  to 
lay  his  hanas  on. 

^  But  it  is  to  be  objected."  says  the  excellent 
Lord  Chief-Justioe,  *'  that  the  power  in  the  King 
of  alimalfag  his  revenues  may  be  a  psqudice  to 
his  people,  to  whom  be  must  recur  oontinuaUv 
for  snp^es.**    But  to  this  ofctiection,  the  exosu 


gine  he  will  do  anythinff  amiss  to  nls  people  in 
those  things  in  wnich  be  has  power  so  to  da** 
Reasonsufficient with  the  exeelknt  Chief-Juatice 
to  trust  the  King  thus  in  the  lump,  with  the 
arbitxaiy  and  nneootnmled  disj^osal  or  men*s  pro* 
perties ; — reaaon  not  less  sufficient  might  it  navo 
been,  for  trusdng  the  same  royal  perM>n,  on  the 
same  tenns,  with  their  Hbertles  and  their  livss. 
This  was  R^  oomfiMW  law.  What  man  o 
a  King  have  luid  or  wished  fiar,  from  Tory  i 
vumlawf 

This  theory,  then,  which  to  the  views  of  our 
orator  being  so  convenient,  was  in  the  judgment 
of  the  orator  so  **  excellent :" — this  theory  waa 
the  theoiy.^not  of  Uie  excellent  Lord  Keeper, 
but  of  the  excellent  Lofd  Chief^uscke.  Kot 
that  by  thii  mistake  of  John  for  Thomaa  any  very 
material  injustice  was  done  to  the  excellent  Lord 
Keeper;  for,  in  this  instance,  if  anything  was 
wanting  in  theory  (not  that  any  such  defidencj 
appears)  it  was  maae  up  in  practice. 

To  the  profits  of  the  office— those  profits,  ffar 
an  eventual  supplement  to  which  even  liOid  SUon 
lequiied,  or  at  least  obtained,  not  more  than  a 
floating  £4000  a-year— these  profits  not  bsing 
sufficient  for  "  making  reward  the  origin  qfthat 
family  ;*'  for  affording  to  it  a  sufficiently  broad 
**  foundation  of  wealth  a*  weU  as  of  Tumours/*  ^»» 
a  pension  for  lifr  of  £4000  a-ycar  was  added  s 
£4000  a-year,  then  equal  at  least  to  £13,000  a- 
year  now.  lids,  as  not  being  in  fee,  being  still 
insufficient,  an  estate,^*  which  was  and  t#  m  fee, 
wasadded :  an  estate  which, according  to  his  own 

•  Modem  Reports,  VoL  V.  pp.  54,  M;  7  WOL 
IIL  The  banker's  case. 

*>  The  manor  or  manors  of  Rygote  and  HoW' 
leighy  which  according  to  the  Tory  Houae  of 
Commona  were  at  that  time  worth  upwards  of 
£18,000,  but  according  to  the  noble  and  excdlent 
defendant  ^*  far  short**  of  that  ^  value:**  though 
how  far  short,  he  was  not  pleased  to  say:  auo 
divers  other  good  gifts,  the  amount  of  which  be* 
came  the  matter  of  so  many  disputes,  which,  the 
impeachment  of  the  exoeUent  loni  not  having 
eome  to  a  trial,  was  never  settled.^  F«ie  Slate 
Trials,  VoL  V.  pp.  350,  351, 352. 
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t,  0.  80  loDg  as  any  part  of  the  property  of  the 
pubUe  (understand  of  the  people)  remains 
unapplied  to  the  purpose  of  giving  effect  to 
this  "  maxim"  with  its  **  constitutional  po- 

admlision  and  raluation  made  for  the  purpose, 
was  jpndueing  at  that  time  no  more  than  a  poor 
£3100  a-year,  if  the  statement  thus  given  in  ge- 
Beial  tenns  by  the  leaned  and  noble  grantee  ror 
the  purpose  of  his  defence  against  an  impeach- 
ment, is  to  be  taken  fiir  correct :  how  much  at 
present,  is  best  known  to  some  noble  or  not  noble 
proprietor  or  other,  related  or  not  related,  into 
whose  hands  il  has  pasncd. 

But  this  £4000  a-year,  and  this  £2100  a-year, 
and  this  £18,000  a-year,  more  or  las,  thoe  et 
CBteras,  were  they,  any  of  them,  eter  begged^ 
by  the  excellent  lord?  Oh  no:  so  be  himself 
expressly  assnres  us :  — b^ged  for,  no  more  than 
the  tellenhip  was  begged  for  by  Mr.  Yorke. 
I  or  the  number  of  those  gnu 


These  are  or  the  number  of  those  gracious  de- 
signs, which,  till  the  very  moment  of  their  taking 
•fleet,  are  never  known  of.  While  the  eyes  or 
the  right  honourable  person  are,  as  usual,  fixed 
en  heaven,  the  grant,  is  slipped  into  his  pocket, 
and  when,  puttuig  in  his  hand  by  accident,  he 
feels  it  there,  his  astonishment  is  not  inferior  to 
Ids  gratitude.* 

Note,  that  fer  no  such  expense  as  this,  in  so 
tare  an  article  as  wisdom,  was  there  any  the 
smallest  need.  In  the  time  of  Charles  the  Second 
(the  Bank  of  England  not  as  yet  bom  or  thought 
of)  money  to  the  amount  of  ^*  above  a  million,** 
(a  vast  sum  in  those  days)  part  their  own,  part 
Qiat  of  their  eusiomert,  liaving  been  lent  to  the 
Ring  by  a  set  of  bankert^  was  by  him,  the  said 
King,  converted  to  his  own  use :  in  court  English, 
**'  th0  Exchequer  vat  thut  up,** 

In  a  succeeding  reign,  vis.  that  of  King  Wil- 
liam, the  question  was,  whether  there  was  power 
in  the  crown,  sufficient  for  applying  a  particular 
branch  of  its  revenues  in  part  restitution  of  the 
profit  of  this  robbery.  Yes,  says  this  Lord  Chief- 
Justice :  for  the  branch  in  question  (a  new  one  — 
a  portion  of  the  excise)  was  given  to  the  Kins 
in.  exchange  for  an  old  branch,  vis.  the  brandi 
called  ^<  wards  and  Uveriat,**  Whoever  has  an 
estate  iufee^  may  alienate  it:  in  the  "  wardtand 
Uveriet*^  the  Kmg  had  an  estate  in  fee  f  —  the 
excise  was  by  act  m  Parliament  given  to  him  in 
Ueu  of  those  "  wardt  aud  Uverie*:**  and  what  is 
more,  by  the  express  words  of  the  act,  he  was 
and  is  empowered  10  alienate  it.  Thii^  supposing 
the  construction  put  upon  the  act  not  inconsistent 
with  the  words  of  it,  might,  one  should  have 
thought,  have  sufficed  for  argument  But  this 
wonJd  not  have  sufficed  to  show  the  learned 
]ord*s  acquaintance  as  above  with  the  depths  of 
PoUct:  nor  yet  the  ^  kommrable  ihoughu**  en- 
tettamed  of  the  King  by  the  law:  _  and  so,  as 
obundauiiA^  the  sage  reasons  that  have  been  seen 


Whatsoever  money  the  King  could  contrive  to 

»  Of  the  rdative  quantity  of  the  slice  thus 
taken,  relation  being  had  to  the  quantity  left, 
some  conception  may  be  formed  from  a  note  of 
Mr.  Roae*s,  in  his  *^  Observations  respecting 
the  public  expenditure  and  the  influence  of  the 
down,**  2d  edition,  1810.  **  In  fifteen  years  to 
1716,  the  whole  income  from  crown  lands  (says 
he)  including  rents,  fines,  and  grants  of  all  sorts, 
was  £S3,09^  equal  to  £1,600  a-year.**^  Jour- 
pals  of  H.  C  VoL  XX.  p.  6aa 


liey  ;'*  vis.  *'  the  fumiahiBg  a  perminoiit  re- 
ward to  public  service ;  of  making  that  lewvd 
the  origin  of  fiunilies,  and  the  fbundatiMi  of 
wealth  as  well  as  honours." 


lay  his  hands  upon,  thai  the  virtuous  Whig  Chief- 
Justice  was  content  to  see  him  waste.  Why? 
For  this  phiin  reason :  because  **•  the  law  has  not** 
— (I.tf.  he,  his  predecessors  and  oolleagoea»  liad 
not)  any  such  dishonourable  thoughts  ef  the 
Kiiiff  ''  as  to  imagine  he  will  do  anything  amiss 
to  his  people  in  those  things  in  which  ne  has 
power  so  to  do.*' 

And  what  was  the  incident  that  called  forth 
their  effusion  of  ftuth  and  confidence?  It ' 


that  of  a  king  having  robbed  his  suhjects  i  vob- 

or  so  much  money .^and  fer  what? 

to  hire  men  with,  for  robbing  in  coiuunction  with 


bed  them  or  so  much  i 


their  enemies*— for  robbing  and  murdering  tiieir 
allies.* 

Now,  therefore,  in  my  bumble  conception  of 
the  matter-.whosoever  it  was  that  went  tkutfltr^ 
whether  it  was  theexcellent  Lord-keeper,  whether 
it  was  the  virtuous  and  intrepid  Wh^  Chief- 
Justice  went  so  fer,  it  b  no  very  easy  matter  to 
imagine  how  the  learned  ooUeagnes  of  the  Chief- 
Justice,  or  any  of  them,  should  (as  £dmund 
Burke  says  they  did)  '^  go  further  :*^  and  that  for 
any  imaginable  set  of  existing  drcumstanoes,  for 
any  imaginable  purpose  of  accommodaiUm^  eomm 
venUncey  reward  qffnerit^  reward  of  emiuaat 
tervicety  and  so  lorth^not  to  speak  of  xeason? 
aUe,  useful,  and  honest  purposes;— it  went  fer 
enough  of  all  conscience. 

Orthese  **  honourable  thoughts**  one  effect  was 
to  reduce  to  such  a  state  of  oebility  the  learned 
thinker's  learned  imagination,  as  to  disable  it 
from  representing  to  him  as  potetbie,  a  state  of 
things  which  his  memory,  if  consulted  upon  the 
occasion,  could  not  but  nave  jrepresented  to  him 
as  realised,  and  that  no  more  than  seven  yeais 
before :  that  state  of  things  expressed— the  half 
of  it  by  the  lawyer's  wma  dbdtcatUm^  the  whole 
of  it  by  the  people's  word  revoluiUm^  but  for 
which  (I  mean  the  revolutioii,)  his  master  could 
not  have  been  a  King,  nor  hiinself  a  Lord  Chief* 
Justice.  This  master  of  his  was  now  Kin|[s 
and  now,  whatsoever  power  the  King  has,  is 
become  incapable  of  being  used  amiss ;  misuse 
being  in  such  hands  either  the  same  thing  as  use» 
or  (what  comes  to  the  same  thing)  converted  into 
use. 

Tlds  is  the  way  the  sort  of  a  thing  called  eon- 
mon  law  is  made.    Not  content  with  exerdsinff 


ravings  as  often  as  it  happens  to  them  to  suit  the 
interest  or  the  humour  or  those  that  come  after 
him,  these  ravings  of  his  become  law. 

Principles  and  practice  together,  nothing  could 
be  better  matched:  practice  found  by  the  excel* 
loit  Lord-Keeper — principles  by  the  exeeUent 
Lord.  Chief  Justice. 

Note,  that  whUe  lawyers  as  well  as  fevouiites 
were  thus  fettening  (tor  the  rdgn  of  William, 
though  a  reign  of  salvation  for  Kngdaad  and  for 
Europe,  was  a  reign  of  waste  and  fevonritisBi,) 
the  State,  for  want  of  common  neceasazies,  was 
continually  on  the  brink  of  ruin :  expense  unpre* 
cedented,  ways  snd  means  scanty,  defldenciea 
abundant,  losses  distressing,  creidit  at  death's 
door.  ^BiMMMM 

•  The  French.  ^  The  Dntc 
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Troof,  rObtenrations.)  For,  already,  at 
Ae  time  oi  tbia  ezoeUent  aiigumeBt,  had  this 
quiet  and  gradual  revolution  made  such  pro- 
gress, that  within  a  trifle,  the  domain  in  ques- 
tion —  a  mass  of  property  originally  sufficient 
for  the  peace  establishment  of  the  country  — 
had  been  thus  disposed  of. 

There  remained,  it  is  true,  and  still  re- 
oiains,  in  part  at  least  as  yet  undisposed  of 
in  the  same  unconstitutional  way,  the  private 
property  of  individuals. 

But  a  principle  adequate  to  this  purpose 
had  already  been  established — established  by 
the  same  or  another  provident  set  of  hands — 
and,  at  die  time  of  this  excellent  oration,  still 
continued  to  be  iu:ted  upon ;  yes,  and  still 
continues  to  be  acted  upon,  under  the  eye 
and  cognizance,  and  witiiout  censure  from 
the  above-mentioned  existing  committee,  by 
which  a  diamond  from  this  same  excellent 
oration  has,  without  adcnowledgment,  been 
picked  out,  —  picked  out  and  employed  in 
giving  additional  lustre  to  the  jewel  for  whidi 
we  are  indebted  to  their  hands.* 


*  Burke,  p.  62,  in  theparamph  immediately 
preceding  the  one  above  quotea :— **  I  know,  too, 
that  it  will  be  demanded  of  me  how  it  comes, 
that  since  I  admit  these  offices  "  (sinecures)  ^  to 
be  no  better  than  pensions,  I  chose,  afl^  the  prin- 
ciple of  law  had  been  satisfied,"  (meaning  the 
mndple,  with  how  little  propriety  soever  it  can 
be  termed  a  principle  of  hiw,  the  principle  of 

SAicy  and  humanity,  that  forbids  the  aboUnon  of 
em,  thouj^  it  be  bv  the  legislature,  to  the  pre. 
jttdice  of  existing  ri||[hts  of  property,  i.  e.  without 
adequate  compensation)  *'  1  chose  to  retain  them 
at  alL"  This  beins  the  question,  now,  reader, 
whether  you  have,  or  nave  not,  read  Part  I.  of  this 
Tract,  Chanter  III.  On  Sinecures,^  be  pleased 
to  observe  toe  answer—^'  To  this,  Sir,  I  answer, 
that  conceiving  it  to  be  afimdamental  part  of  the 
eonttitutum  of  this  country^  and  of  the  reason  of 
state  in  every  country,  that  there  must  be  meaits 
ef  rewarding  pubiic  service^  these  means  will  be 
Incomplete,  and  indeed  wnolly  insufficient  for 
that  purpose,  if  there  should  be  no  ftirther  reward 
fbr  that  service  than  the  daUy  wages  it  receives 
during  the  pleasure  of  the  Crown.** 

Thus  fiu*  Edmund  Burke:  and  thus  ikr,  and 
without  inverted  commas,  or  any  other  token  of 
adoption,  the  existing  Committee  on  Finance, 
(8d  Report,  p.  126,)  substituting  only  for  the 
words— '^  To  thu^  Sir,  I  answer^  that  conceiving^ 
the  words  *'  at  the  same  time  regarding.*' 

Here  we  see  what,  according  to  the  logic  of  the 
rhetorician,  constitutes  a  sufficient  reason  why 
the  auantitv  of  annual  emolument  in  question 
should  not  be  put  into  the  shape  of  pension,  but 
be  continued  in  the  shape  of  sinecure.  And  this 
is  the  flourish  which,  with  the  question  between 
sinecures  and  pensions  before  their  eyes,  the 
committee  copy :  and  though  like  the  orator  in 
the  way  of  concession,  exhibit  not  the  less  in  the 
eharacter  of  a  **  fundamental  part  of  the  consti- 
tution of  this  country.** 

Iliis  principle  consists  in  the  haHt,  which  un- 
der common  law  is  the  same  thing  as  the  power, 
of  creating  offices,  with  fees  annexed  to  the  same, 
and  receivable  by  the  officers  successively  invest- 

*  See  Advertisement  p.  278. 


SECTION  IV. 

CONCBBNIMO  TITLB  TO  &BWARO. 

Ptopontum  4.  In  the  course  of  the  dispo* 
sition  thus  made  of  the  whole  property  of 
government,  with  the  growing  addition  of  tho 
whole  property  of  the  people,  the  plea  of  its 
having  for  its  use  and  object  the  furnishing 
a  reward  to  public  service,  ought  never  to 
be  any  other  than  a  fiUse  pretence:  at  any  rate, 
nothing  ought  ever  to  be  done  to  prevent  ite 
being  so. 

Proof  ^Observations.)  Pour  modes  of 
disposing  or  the  public  money,  under  the  no- 
tion of  reward  ror  public  service  —  extraor- 
dinary public  service — all  of  them  in  frequent 
use,  lay  open  to  the  rhetorician's  view :  — 
1.  Remuneration  by  act  of  parliament ;  3.  Al* 
lowance  out  of  ucret  service  money;  3.  Pen- 
sions granted  by  the  crown  without  conewrrenea 
ofparKament ;  4.  Sinecure  offices  granted  by 
tiie  crown  without  concurrence  of  parliament. 

In  the  case  of  remuneration  by  act  of  par- 
liament, everything  is  open  to  view;  every- 
thing is  open  to  diecunion :  —  1.  The  nature 
and  reaKty  of  the  service  supposed  to  have 
been  performed;  2.  The  part  tahen  by  the 
person  in  question,  in  the  rendering  of  that 
service;  3.  The  importance  of  the  whole  set* 
▼ice,  and  of  the  par<  taken  by  him  in  the  ren^ 


ed  with  the  same:  of  creatinff  these  fee-gathering 
offices,  or,  what  comes  to  the  same  tnin|^,  an- 
nexing more  and  more  fees  to  offices  of  this  sort 
already  created  s  fees  that,  as  taxes,  are  exacted 
by  the  sole  autnority  of  some-  official  person  or 
persons,  without  allowance,  special  or  general, 
from  the  representatives  of  the  people  in  pailia- 


This  principle  may  be  seen  flonrishing  to  this 
day,  ana  with  unabated  visjour  s  for  so  long  as  the 
word  tax  is  not  mentionea,  and  instead  of  a  con- 
tribution to  a  fojr.  the  money  levied  is  called  a 
fee.  and  instead  of  the  pocket  of  the  public,  the 
pocket  it  goes  into  is  that  of  the  imposer.  and 
the  assembly  in  the  composition  of  whicii  die 
people  have  some  share,  have  no  share  in  the  im- 
position of  it,  nothing  can  exceed  the  acquiesccncs 
and  compbcency  with  which  the  good  people  of 
this  eountiy,  as  well  as  its  parliament,  are  eon* 
tent  to  view  it;  espedaUy  when  the  tax  thua 
imposed,  is  imposed  upon  that  class  of  the  com- 
munity which  is  composed  of  the  distressed 
members  of  all  the  other  classes,  and  by  so  fast 
a  friend  to  the  rights  oi  the  people  and  to  liberty, 
and  to  juries,  and  to  the  laws  which  forbid  'the 
levying  money  upon  the  people  without  consent 
of  parDament,  and  to  the  magna  charta  whidi 
forbids  the  delaying  of  justice,  and  to  the  magma 
charta  which  forbms  tne  sale  of  justice,  and  to 
the  magna  charta  which  forbids  the  denial  of 
justice  (whether  by  putting  a  price  upon  it  be- 
yond what  thev  have  to  give,  or  otherwise)  as 
die  noble  Ex-Chancellor,  tnen  Chancellor,  legis- 
lating with  the  advice  and  consent  of  his  right 
honourable  subordinate,  whose  experience  ia 
equity  business  found  such  a  contrast  to  that  o^ 
the  common Jaw4eanied  novice.f — .Sitfe  note  f^ 
nextpage* 
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dering  it;  4.  The  magnitude  of  the  proposed  |      Iq  the  case  of  remunention  oot  of  teeret 
reward.  |  eerviee  moiMy,  all  these  paiticiilara  are  left  iit 


tNo. 


I.  UfloflAw8iii6eufW,gniit6din^,  withtiMiiiaMMof«M<iaMia<rMpecUT^ 
and  put  together  from  the  reports  of  the  Finenoe  Committee  of  the  year  1797-8  and  1807-9i  dlitin- 
I  as  well  the  dURBreat  deserlptioiia  of  the  (HBoes  and  OIBoen  In  qneetlon,  as  the  dMRwmt  maswef 
«moiamaiit  respeotlTely  reoelred  at  tiie  two  different  periods,  as  exhibited  by  the  two  coumHtoea :  with 
referenoes  to  the  Nos.  of  the  Appendixes  and  pages  of  the  two  Reports;  theReportsbeIng— of  thoeeof  the 
fommtttee  of  1797-8,  tiie  S»th,  and  of  those  of  the  oommlttee  of  1807-8,  the  3d. 


1797-8.  1807-8. 

So,     Page.  Nq.  Page. 


""t^"" 


1807-8. 


asper 


im-8.  II 


wfZ 


1K.7      84^    71      280 


(1)  I.  COURT  OP  CHANCERY. 

1.  Keeper  or  deilc  of  His  MiJest7*sH»-\  1.  Hanaper,  Clerk\     « 

Der in CK***'*""*'  p».»i <i#M<«iw>i>i«»«t<«it  i  <•#.  aii^j—  a>i<i  ma-  ■   .  _. 


laSThl! 
inextcc 


SK.8a 

-  K.Sb 


6S-3 


«L.  16    160-1     7a      980 


41L14    190-1     79 


6M.  I    179-3     79      981     < 


lerinChanoery.EariofNortfaington,!  of:  sisters  and  eo- f 
,  i  his  heirs,  during  the  lifwof  (see  f  heiresses  of  the  Eari  i 
l-nextcohunn.)  J  of  Northington.      J 

(9) 

(9.  Register  of  the  Gout  of  ChanoaiT,'! 
J  Duke  of  St.  AIImui's,  or  Drwmmond,  his  >9.  No  mention.       — 
I  Mortgagee^  (see  Veaej,  Jnnry743S.)      J 

^8)  IL  COURT  OF  KINO'S  BENCH 

{8.  Comptroller  of  the  Seals  of  the  oomrU  )  8.  Seal  Office  of  Kfaig's  ) 
of  King's  Bench  end  Common  Fleas,  >Bench  and  Common  ] 
hisOraoethelhikeofOraflon.  j  Pleas»]>akeofGraAoiv  J 

(4)  in.  COURT  OF  COMMON  PLEAS. 

«M,      14.  Heredltey  Chief 

^'     \mator.  J.  Walker  H< 
(8) 

5.  (^istos  Brerimn,  C.  P.  Honomvblen  8.  Cvstos  BrsTlun,- 
Ladsr  Lonlsa  Browning,  one-eighth  1 1  Honourable  Lonlsa 
Hon.  Lady  Robert  Bdoi,  one-sixth;  \  Browning,  Sir  Fr. 
John  HanUn,  Esq.  tenant  by  the  cour-  f  BL  Eden,  Ladjr  B. 
tesy,  one-third ;  Edward  Gore,  Esq.  in  i  Mostyn, 
^^     B^^thirdJ  Hsnldn. 


Mil  («)  9.070 


640 


s)  8.  Seal  Office  of  Kfaig's) 
i,>Bench  and  Common  >    400        9^86 
}  PleasylhakeofGraAoiv  I 


\4.  Chief  Prodamalor,  Arabel- 
/    la  Walker  Hsneageb  wldow« 


100 


496 


10$ 


6M.99    988-9    79      981 


Hereditary  Chief  Usher  of  the 
Exchequer,  with  the  appurtenan- 
cesthereof^Jobn  Walker  Heneage. 


LrightofhiswifiB,LadyMostyn,one-tl'-  '  '  -    •'•- 
(6)  IV.  COURT  OF  BZCHEaUER. 

Chief  Usher,  AnbeDai 
~      HeneageJnftNLun- 1      188  ISI 

.itfh>mHeni7  u.  as  f       ace.  {h) 
the  other  office.**  i 

S^f^remet  to  <Jto  BeporU  qfthe  Jimwice  Cwmmittem. 
No.  (1)  1797-8,  K.    7.      0.84,88—1807-8.    No.  79,  p.  980. 
No.  (9)  1797-8,  K.  8  a,  K.  8  b.  p.  0168—1807-8.    Noi 
No.  (8)  1797-8,  L.   16.  p.  160, 161  — 1807-8,  No.  79,  p.  980. 
No.  (4)  1797-8,  M.  14.  p.  190, 191  — 1807-8,  No.  79,  p.  981. 
No.  (5)  1797-8,  M.    1.  p.  179. 178— 1807-8,  No.  79,  p.  981 . 
No.  (6)  1797-8,  N.  99.  p.  988, 989—1807-8,  No.  79,  p.  98U 


{s 


}6.*«  Chief 
Walker  H 
dergrantl 
welfasth 


.(«) 


Thebenefldal  Interest  Is  nottofta ;  the  rersrslon  was  granted  to  a  pair  of  Thnriows  la 
JvM  I799^97th  FInanoe  Report,  1797-8,  p.  84. 
(8)  «  Vis.  an  anelent  aOowanoe  of  8d.  a-da7,  (called  dM  iiMm^)  doriiv  the  time  the  coort  Is  open,  wUch  la 
tain."— 97111  Finance  Report,  1797-8,  N.  99  (a)  p.  988.       '        "^  '^ 


Thna,  fkom^diis  Table,  it  fp^aan,  that  of  the 


r  gnat  Wertminata-HaU  Courta,  there 

not  one  in  whidi  the  prindple  of  taking  the  pro- 

party  of  the  djatreaiea  tomake  fortunea  for  omrt 

WTOuritel^  OTy  in  theotator's  lanimagey  to  *'  make 


U  the  orijnm  offawUHety  and  ihejinmdati 
wealth  Ofui  komomre^**  waa  not  applied, — n 
bi  whidi  tht  application  of  it  ia  noi  to  thii 


lion  of 


in  wliidi 


thiaveij 


day  eontinned.  A  natuxal  qttcatioD  here  ia. 
in  ao  gnat  a  length  of  time  It  oomee  to  have  made 
aoaoMttanoneM?  Tlieao8weri8.««thatinthe 
haiida  of  toe  King,  thia  mine  haTing.  eoon  after 
ili  diaooreiy,  been  woned  too  openly  and  too 
lapidlv,  the  coniequenoe  waa,  that  the  thua  work- 
ing or  it  received  the  check  we  hear  so  much  of, 
and  care  80  little  about;  and  that  fiom  that  time 
it  waa  given  m>  to  thoae  oiefiil  aervanta  of  hia, 
profaMionil 


dezteritj  waa  now  become 

,    >  enable  a  man,  when  working  under 

the  Roee,  to  make  a  living  jnofit  out  of  it. 

The  earlicBt  hiatanoe,  of  which  any  cflfect  or 
memoryia  now  lemaining  is,  aa  tiie  taUe  showa, 
of  aa  early  a  date  aa  the  reign  of  Henry  the  Sem 
eond.  Soon  after  him  came  King  Jchn^  whom, 
b^aidca  hia  Magna  Charla^  eo  many  detaila  tliat 


have  oome  down  to  U8  on  reoofd  prove  to  have  kepi 
an  open  shop  for  the  sale  of  the  commodity  whidi 
went  by  the  name  i3i  juetiee^  and  in  whidi  the 
prioea  were  not  then  in  any  eort,  aa  at  frretetd 
they  are  in  aome  tort,  fixed.  In  King  John% 
rdgn  cornea  thia  Magna  Charia^  and  thcnoelbr. 
waid,  ao  frr  aa  concerned  the  aort  of  **'  ptMe 
eerviee*^  rendered  by  the  GaveetonSf  the  Spem* 
eertf  and  the  Mortimert^  thia  aource  of  ^  per* 
manent  reward  to  pubUc  eervke**  waa  nearly 
dried  up;  and  for  wnat  few  dropa  have  here  ana 
there  been  collected  by  the  aucocawra  of  thoae 
acoompliahed  gentlemen,  they  have  been  fttoad 
to  enter  into  a  sort  of  partnecdiip  with  the  gen* 
tlemen  of  the  long  robe. 

Had  it  not  been  for  the  obetmctSon  jnat  men* 
tioned,  the  prcaeAt  amount  of  that  part  of  the 
produce  of  the  etamp  dntiet  whidi  ia  levied  upon 
thoae  who  are  diatreaaed,  whether  by  or  ftir  want 
of  the  commodity  aold  under  the  name  of  Jesfke. 
would  have  conqpoeed  but  a  part,  and  that  a  annu 
one,  of  that  part  of  public  money  wliidi  wonUl 
have  foUowea  the  fate  of  the  crown  landa,  under 
and  by  virtue  of  the  prindple  thua  maintained 
by  Holt,  and  fattened  upon  by  Someia... 
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dftrknew ;  and  in  tune  of  wat,  and  thenoe  «t 
all  oihw  times  (anoe  there  are  none  in  which 
the  approach  or  danger  of  war  may  not  be 
imminent,)  it  being  necessary  that  in  the 
hands  of  the  administration  there  should  exist 
means  of  purchasing  services,  such  as  under 
any  apprehension  of  disclosure  would  be  un- 
obtainable :  hence  a  fund  for  this  purpose  ever 
has  been,  and  ever  ought  to  be,  on  foot. 

In  the  case  oipennotu^  some  of  the  above 
four  particulars  are  open  to  discusrion :  two 
of  them,  and  two  only,  are  open  to  view ; 
viz.  1.  The  permm  <m  whom  so  much  of  that 
matter,  viz.  monejf,  which  is  in  use  to  be  ap- 
plied, and  in  this  case  is  applied,  to  the  pur- 
pose of  remuneration,  has  been  bMtowed; — 
2.  The  quantity  of  that  matter  thus  bestowed. 
What  is  not  open  to  view  is — whether  it  is 
under  the  notion  of  his  having  rendered  any 
public  service,  that  the  money  has  been  be- 
stowed ;  much  less  whether  such  notion,  sup- 
posing it  really  entertained,  be  in  any  degree 
jntt  or  no. 

4.  In  the  case  of  sinecures^  he  saw  all  these 
helps  to  misapplication  having  place,  and,  as 
compared  with  the  case  o£pention$,  acting  in 

/  tay^  but  a  tmaU  part :  for  had  the  mine  con- 
tinued in  individual  hands,  with  the  power  and 
capital  of  the  Kins  openly  employed,  as  under 
King  John,  in  baddng  them,  it  would  have  con- 
tinued to  be  worked  with  that  teal  and  conse- 
quent sucoeu,  by  which  labour  in  private  is,  so 
much  to  its  advantage,  distinguisheo  from  labour 
on  public  account :  and  supposing  any  remnants 
of  It,  as  of  the  crown  lands,  to  be  still  remain- 
ing, the  Percevak  of  the  present  day.  instead  of 
beinff  occupied  hi  the  augmentation  or  those  taxes 
OD  distress  for  the  benefit  of  rich  and  poor  to. 
gether,  defending  inch  by  inch,  and  not  always 
without  loss,  those  parts  of  the  produce  which 
stand  appropriated  to  the  enrichment  of  the  rich, 
would  have  been  exduslvelv  employed  in  the 
more  agreeable  occupation  or  giving  additional 
breadth  to  *^  thejbundation  of  wealth  aa  well  aa 
honours^  upon  the  pUn  here  sketched  out  by 
Edmund  Burke,  and  widi  as  little  reserve  or 
mystenr  as  was  found  necenary  by  King  John, 
in  the  halcyon  part  of  his  days. 

In  the  court  of  Chancery  there  exists  a  set  of 
men  called  from  their  number  the  sixty  clerkty 
whose  situation  is  something  compounded  of  or 
intermediate  between,  that  of  an  qffleer  of  the 
court f  and  that  of  an  attorney, 

Thev  are  o^ert  of  the  court j  inasmuch  as, 
through  an  utermeuiate  nomination,  they  are 
nominated  by  a  subordinate  judge  of  the  court 
(the  Master  of  the  Rolls,)  and  inasmuch  as  In 
every  cause  the  parties  on  each  side  are  obliged 
to  employ  one  or  other  of  them :  they  are  attor^ 
neysj  inasmuch  as  they  are  agenU  of  the  partiet^ 
and,  on  each  side  of  a  cauie,  the  party  or  parties, 
through  the  medium  of  their  respective  attorneys 
(called  here  solicitors,)  have  their  choice  which 
of  them  to  employ. 

In  the  same  court  there  exists  another  set  of 
men  called  the  Hx  c/erAw,  whose  situation  seems 
to  be  purely  that  of  an  officer  of  the  court  To 
each  of  these  fix  clerks  beloncs  the  nomination 
of  ten  out  of  the  sixty  clerks;  which  nominations 
he  either  sells  or  gives,  whichever  mode  of  dli- 
Vot.  V.  I 


much  greater /orce.  In  the  ctie  of  a  pension, 
what  is  bestowed  constitutes  a  new  artide^ 
put  upon  an  already  existmg  list :  a  list  whieh, 
if  not  already  public,  is  liable  to  become  sq 
at  any  time ;  —  a  list  which,  in  the  meantime, 
whether  made  known  or  not  to  the  pubUe^ 
cannot  but  be  kept  constantly  in  view  by  va- 
rious members  of  administration,  if  it  were 
only  lest  the  fimd  on  which  it  is  settled 
should  be  overloaded ;  —  a  list  such,  that  no 
fresh  artide  can  ever  be  placed  on  it,  without 
produdng  a  fresh  sensation,  as  constituting  a 
manifest  addition  to  the  mass  of  public  bur- 
thens ;  and  in  relation  to  which  it  is  impos- 
sible but  that  to  many  persons  the  question 
must  occur—on  what  grounds,  and  with  what 
propriety,  has  this  addition  been  made  ? 

In  the  case  of  sinecures,  not  one  of  these 
spurs  to  attention  had,  in  His  view,  any  more 
dan  they  have  at  present,  any  existence* 
Sinecure  list,  none:  no,  nor  ao  much  as  a 
future  poeatbility  of  making  out  any  such 
thbg,  without  a  course  of  intricate  inquiry, 
such  as  even  now,  in  the  fourth  year  of  the 
sitting  of  a  second  finance  committee,  has  not 
been  completed.     A  sinecure  office  felling 


position  happens  in  each  instance  to  be  most  for 
nis  advantage.* 

Of  these  six  derks,  the  nomination  bdongs  to 
the  Master  of  the  Rolls  for  the  time  bdng :  which 
nomination,  like  the  Lord  Chancellor  sind  Chief 
Justices  of  the  King's  Bench,  and  Common 
Pleas,  he  in  like  manner  either  sells  or  gives, 
according  to  the  mode  of  disposition  that  hap- 
pens to  be  most  to  his  advantage. 

The  greater  the  annual  value  of  a  sixty  ckrVs 
I^ace,  tne  greater  the  value  of  the  place  of  a  «ir 
d^Ac  who  has  the  gift  or  sale  of  it.  The  greater 
the  value  of  u  six  clerics  place,  the  greater  the 
emolument  of  the  place  of  the  Master  of  the 
Rolls  who  has  the  jift  or  sale  of  it. 

By  Older  of  the  Court  of  Chancery,  dated  S0th 
February  1807,  signed  by  the  Lord  Chancellor, 
Lord  Erskine,  and  by  the  Master  of  the  RoUs, 
Sir-  William  Grant,  by  whose  advice  and  assist- 
ance  he  states  himsdr  as  acting  therein,  a  new 
**  scheduie  offees^*  is  established  and.  auUiorized 
to  be  taken  by  each  one  of  those  sixty  derks :  -^ 
fees  described  in  so  many  articles,  43  in  number, 
and  the  amount  avowedly  increased  in  the  in. 
stance  of  each  artide. 

A  prior  instance  had  been  found,  in  which»  in 
like  manner,  vis.  by  a  law  enacted  in  the  same 
way  by  the  jomt  authority  of  the  two  judges, 
bearing  the  same  offices,  money  bad  in  this  way. 
about  the  middle  of  last  century,  been  levied 
upon  those  children  of  distress  cslled  suUors 
without  consent  of  parliament.  Coupled  with 
power,  sinister  interest  begets  precedent,  and 
precedent  begets,  m  rather  precedent  is,  law, 

■Of  the  two  modes  in  which,  without  consent 
or  privity  of  parliament,  law  is  made  bythe  sde 
authority  of  the  King'b  nominees  in  the  character 
of  judges,  this  (it  must  however  be  confessed)  ia 
beyond  comparison  the  least  misdneveus ;  it  not 
mvolving,  as  the  other  does,  the  attribute  of  nn- 
cognosdbility,  and  the  tyranny  of  an  ex  post 
facto  law*  __^ 

•  Harrison's  Chancery,  I.  ffl,  Ord.  Can.  89L 
T 
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VBCttit,  the  vacancy  is  in  case  of  this  ineffi- 
cient, as  in  the  case  of  any  efficient  sort  of 
office,  filled  up  in  course — filled  up  under  no 
other  impression  than  the  general  one,  viz. 
that  in  the  list  of  offices,  as  often  as  one  name 
drops  out,  another  must  according  to  usage 
be  put  in  the  room  of  it. 

In  two  different  situations,  he  saw  the  same 
set  of  hands,  viz.  those  of  the  servants  of  the 
crown,  habitually  employed  in  disposing  of 
the  property  of  the  puUic,  whether  to  the 
purpose,  real  or  supposed,  of  remuneration, 
or  to  any  other  purpose.  In  two  different 
situations,  viz.  out  cf  parliament  and  in  par- 
liament: in  parliament,  since  without  their 
concurrence,  even  in  parliament,  no  such 
power  can,  under  the  established  rules,  be 
exercised.  Of  this  difference,  what  is  now, 
what  in  his  view  could  have  been,  the  con- 
sequence ?  Disposed  of  tn  parliament,  the 
money  had  never  been  disposed  of,  but  that 
to  the  misapplication  of  it  there  had  been 
aomg  check,  though  how  iar  fi'om  being  so 
effectual  a  one  as  might  be  wished,  is  but 
too  notorious.  Dispos^  of  on/ of  parliament, 
lu  in  the  shape  of  a  sinecure  emolument,  the 
misapplication  of  it  had  never  experienced, 
nor  in  the  nature  of  the  case  was  capable  of 
experiencing,  any  check  whatever.  It  is  in 
this  shape  that  we  see  him  defending  it. 

Of  this  state  of  things,  the  consequence 
was  and  is  as  obvious  and  natural  as  the  ex- 
istence of  it  is  incontestable.  When,  at  the 
expense  of  the  people,  on  the  ground  of  ser- 
vice rendered  to  the  people,  a  case  can,  it  is 
supposed,  be  made,  be  it  ever  so  weak  a  one, 
recourse  is  had  to  parliament,  and  parliament 
is  the  hand  by  which  the  fitvour  is  bestowed. 
When  no  such  case  can  be  made — when  the 
Tery  mention  of  public  service  might  be  re- 
garded as  mockery  and  insult,  when  the  anni- 
hilation of  the  precious  matter  thus  bestowed 
would  be  a  public  blessing,  a  secret  hand  act- 
ing out  of  parliament,  is  tiie  hand  occupied  in 
such  service :  windfeUs  are  waited  for,  teller- 
ships  are  bestowed. 

.  Whatever  you  want  in  force  of  reason, 
make  up  in  force  of  a$8erti<ni.  Whatever  is 
wanting  in  merit,  make  up  in  eulogy,  Maxims 
these,  tiie  use  and  value  of  which  are  perfectly 
understood  by  sophists  of  all  classes. 

Our  rhetorician  goes  on:  **7/is  indeed** 

S leaning  by  it  the  principle  which  prescribes 
e  diving  the  substance  of  the  people  — 
among  great  families,  and  fiunilies  that  are 
to  be  made  great  by  sudi  means)  —  **  it  is 
indeed  the  only  genuine,  unadulterated  ori- 
gin of  nobility."  Peculation  the  only  genuine 
and  unadulterated  origin  of  nobility  I  What 
a  character  of  nobility  I — what  a  plea  for 
the  House  of  Lords! — what  a  lesson  to  the 
people  1 

*'  It  is, "  continues  he,  **  a  great  principle 
in  government— a  principle  at  the  very  foun- 


dation of  the  whole  structure.**  O  yes!  such 
a  principle  exactly  as  a  running  stream  would 
be,  running  under  the  foundation  of  a  stnio* 
ture  erected  on  a  quicksand. 

SECTION  V. 

CONCBENINO  VIATU0U8  AMBITION,  GKATI« 
TVDB,  ANB  PIETY. 

Prf^eitionB  5,  6,  7,  8. 
JfVopos»<«m  5.  When  ambition  is  virtuous, 
nothing  but  money  is  capable  of  acting  with 
effect  as  an  incitement  to  it :  power  in  wha^ 
ever  shape — power  of  management — power 
of  patronage ;  dignities,  honours,  reputation, 
respect — by  whatever  cause  created,  are  all 
without  effect. 

Jhroof,  "Indeed  no  man  knows,*'  oontinuea 
the  rhetorician,  **  no  man  knows,  when  he 
cuts  off  the  incitements  "  (*<  the  indtemenU,** 
t.  e.  the  sole  incitements)  **  to  a  virtuous  am- 
bition, and  the  just  rewards  of  public  service, 
what  infinite  mischief  he  may  do  his  country 
through  all  generations.  Such  saving  to  the 
public  may  be  the  worst  mode  of  robbing  it.** 

"  The  incitements  ;*'  meaning  those  alone 
which  are  composed  of  money.  For  there- 
upon comes  a  panegyric  on  the  virtue  of 
money — an  eulogium  composed  of  a  string  of 
phrases,  which  in  the  commonplace  Ixm^  of 
a  university  poem-maker,  might,  if  the  sub- 
ject of  the  poem  were  the  virtues  of  money, 
perform  the  sort  of  service  performed  to  ge- 
nius in  the  bud  in  that  useful  T«a«Myl  called 
the  Gradus  ad  Pariuueumf  under  the  head  of 
eynaiufuu  or  phraees. 

•*  The  means  for  the  repose  of  public  1»* 
bour"—  «  The  fixed  settlement  of  acknow- 
ledged merit"^"  A  harbour  into  which  the 
weather-beaten  vessels  of  the  state  ought  to 
come ;  a  retreat  firom  tiie  malice  of  rivals, 
from  the  perfidy  of  political  friends,  and  the 
inconstancy  of  the  people.** 

How  pitiable,  under  this  view  of  it,  must 
be  the  condition  of  every  man,  who  without 
a  certainty  of  raising  a  fiamily  into  oveigrown 
opulence  at  the  expense  of  the  people,  em- 
ploys  his  time,  or  any  part  of  it,  in  any  iMandi, 
at  least  in  any  of  the  higher  branches,  of  the 
public  service  I  —  of  every  member  of  parlia- 
ment, at  least  (for  to  honourable  gentlemen  of 
this  description  do  the  regards  of  the  rhetori- 
cian appear  on  this  occasion  to  have  confined 
themselves) — of  every  member  of  parliament 
who  ventures  his  bark  in  any  sudi  stormy  la* 
titude,  without  the  certainty  of  a  "harbour** 
in  the  shape  of  an  auditorship,  or  a  cut-down 
teUership  at  least  1 

Storms  and  tempests,  forsooth  1  Tes,  such 
as  we  see  on  canvas  at  Covent  Garden,  and 
hope  to  see  again  at  Drury  Lane.  Labour  ae 
severe  almost  as  what  is  undergone  on  the 
cricket  ground,  or  at  the  card  table,  and  stand- 
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iog  about  as  much  in  need  of  remnnersUdh  at 
the  expense  of  the  people:  labour  such  as, 
without  receiving  the  value  of  a  &rthing  from 
any  hand  tbaJt  did  not  itself  cheerfully  take 
the  money  out  of  its  own  po<^et,  Mr,  Crole 
Jones  and  his  company  would  have  undergone, 
and  continued  to  undergo,  if  the  Honourable 
House  could  have  prevailed  upon  itself  to 
suffer  them:  labour  fiir  short  of  that  which 
on  the  same  ocean  the  newspaper  reporters 
were  in  the  habit  of  undergoing,  and  if  Mr. 
Torke  and  his  honourable  and  worthy  nephew 
had  suffered  them,  would  have  continued  to 
undergo,  without  ceasing:  and  even  (how 
"  incomplete  "  soever,  "  and  indeed  wholly 
insufficient  for  that  pnrpose,"  **for  that  pub- 
lic service  must"  (as  Mr.  Burke  says)  '*be 
those  means  of  rewarding'*  that  '*  public 
service")  yes,  even  without  **  further  reward 
for  that  service  than  the  daily  wages  received 
during  pleasure :  — daily  labour  beyond  oom- 
parisotf  more  compulsory,  more  assiduous, 
more  severe,  than  that  wMch,  besides  so  many 
contingent  sweets,  has  present  honour  for 
a  sweetening  to  it;  —  daily  labour  without 
pension  of  retreat,  without  provision  for  su- 
perannuation—  provision,  actual  or  eventual, 
for  widows  or  mistresses,  children  or  grand- 
children, uncles  or  aunts,  brothers  or  sisters, 
nephews  or  nieces ;  without  power  either  of 
management  or  patronage — without  either 
possession  or  prospect  of  honour,  dignity, 
reputation,  or  respect,  in  any  shape. 

Proporition  6.  So  as  the  place  be  perma- 
nent, the  hope  of  receiving  it,  how  large  so- 
ever the  mass  of  emolument  attached  to  it, 
"  doef  not  operate  tu  eormpHon** — does  not 
produce  " dependence" 
•  Proof,  *'  Many  of  the  persons  who  in  all 
times  have  filled  the  great  offices  of  state, 
have,**  says  he,  *♦  been  younger  brothers,  who 
had  originallv  little,  if  any,  fortune.  There 
ought  to  be, '  continues  he,  *'  some  power  in 
the  crown  of  granting  pensions  out  of  the 
reach  of  its  own  caprices." — Caprices!  The 
hand  by  which  the  whole  property  of  the 
|>eople  is  thus  to  be  disposed  of,  has  it  then 
its  caprices?  O  yes,  for  the  moment,  and 
for  the  purpose  of  the  argument.  What  is  it 
that  it  may  not  happen  to  a  thing  to  have  or 
not  have,  for  the  purpose  of  the  argument? 
*•  The  entail  of  dependence,"  continues  he, 
*'  IS  a  bad  reward  of  merit." 

"  I  would  therefore  leave  to  the  crown," 
says  he  (viaj.  to  the  "  caprices"  of  the  crown) 
**  the  possibility  of  conferring  some  favours, 
which,  whilst  they  are  received  as  a  reward, 
do  not  operate  as  corruption;  — as  if,  to  this 
purpose,  call  it  a  good,  call  it  a  bad  one,  a  pen- 
sion might  not  be  made  to  operate  with  the 
same  effect  as  a  sinecure,  both  being  equally 
for  life. 

s  Proposition  7.  When  a  man  is  m  parliament, 
whatsoever  be  the  conduct  of  the  serrants  of 


the  crown,  and  whatsoever  be  the  quantity  of 
money  he  may  gain  or  hope  to  gain  by  giving 
them  his  indiscriminating  support,  virtue  re- 
quires that,  to  protect  him  against  the  charge 
of  corruption,  he  be  provided  with  the  plea 
of  gratUude;  whidli  plea  pleaded,  acquittal 
follows  of  course. 

'*  When  men  reodve  obligations  from  the 
crown  through  the  pious  hands  of  a  &ther,  or 
of  connexions  as  venerable  as  the  paternal, 
the  dependencies"  (says  he)  **  whidi  arise  from 
them  are  the  obligations  of  gratitude,  and  not 
the  fetters  of  servility.  Sudi  ties"  (continues 
he)  **  originate  in  virtue,  and  they  promote 
it." 

I^opositionS.  When  a  man  happens  to  have 
children,  **  piety"  on  his  part  consists  in  filling 
their  pockets  with  public  money. 

I^oof,  The  epithet  **  pious"  applied  with 
so  mudti  unction  to  paternal  hands  thus  oc- 
cupied. 

ObsertHiiions.  In  the  wolTs  bible,  piety 
would  indeed  naturally  enough  consist  in  pro- 
viding lamb,  as  mudi  as  she  could  lay  her 
paws  upon,  to  feed  her  cubs  with.  But  in  the 
shepherd's  bible,  at  least  the  good  shepherd's 
bible,  piety  will  probably  be  found  rather  to 
consist  in  keeping  the  lambs  from  being  dis- 
posed of  to  such  pious  uses.  The  orator, 
though  not  a  no-popery-man,  was  fond  of  his 
bible,  and  here  we  have  a  sample  of  the  uses 
he  was  fond  of  making  of  it. 


SECTION  VI. 

CONCBENINO  PAETT-MSN  AND  THEIR 
PEINCIPLES. 

I^opositions  9,  10. 

Proportion  9.  Men,  who  have  at  any  time 
joined  together  in  the  way  of  party,  ought  not 
ever,  any  one  of  them,  to  differ  from  any  other; 
nor  therefore  to  act,  any  one  of  them,  accord- 
ing to  his  own  conception  of  what  is  right. 
Sinecures,  if  not  absolutely  necessary,  are 
highly  conducive  at  least,  and  thence  propor- 
tionally useful,  to  the  purpose  of  preventing 
all  such  differences. 

Proof.  •«.  They"  («« such  ties"  as  above) 
'<  continue  men"  (says  he)  ''  in  those  habi- 
tudes of  friendship,  those  political  connexions, 
and  those  political  principles"  (we  have  seen 
what  principle)  *'  in  which  they  began  life. 
They  are  antidotes  against  a  corrupt  levity, 
instead  of  causes  of  it." 

Observations,  Sinecures,  according  to  this 
account  of  them^  seem  to  be  as  necessary  to 
secure  fidelity  at  the  expense  of  sincerity  in 
parlittnent,  as  test  oaths  and  subscriptions  are 
to  secure  various  good  things,  at  the  expense 
of  reason  or  sincerity,  there  and  elsewhere. 

Two  things  here  call  for  notice :  the  pro- 
posed eiuf,  and  Uie  proposed  aieaiu.  Proposed 
end:  each  man's  persevering  in  the principks 
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r  whatever  is  meant  by  principks)  in  the  pro- 
lessions  and  habits,  right  or  wrong,  in  whidi 
he  **  hegan  life  ;*'  i.  e.  which  it  happened  to 
him  to  have  imbibed  from  the  instructors 
under  whom  it  had  happened  to  him  to  be 
placed,  and  the  society  in  which  it  had  hap- 
pened to  him  to  have  lived.  Proposed  meant ; 
his  having  got  into  his  hands  as  mueh  puUic 
money  as  his  parents  and  other  connexions 
eould  contrive  to  put  into  them  by  means  ^ 
sinecures.  Means  and  endy  it  must  be  acknow- 
ledged, are  not  ill  matched. 

Proposition  10.  On  a  change  of  ministry, 
were  it  not  for  the  sinecures,  the  eomers-in 
would  cut  the  throats  of  the  goers^ut ;  where- 
upon "  tbe  **  sons!'*  of  the  goers-out  would 
**  cringe"  to  the  same  comers-in  (now  ins)  and 
<•  kiss  their  hands." 

Proof.  "  What  an  unseemly  spectacle  would 
it  afford  —  what  a  disgrace  would  it  be  to  the 
commonwealth  that  suffered  such  things,  to 
see  the  hopeful  son  of  a  meritorious  minister 
begging  his  bread  at  the  door  of  that  treasury 
from  whence  his  father  dispensed  the  happi- 
ness and  glory  of  his  country?  Why  should 
he  be  obliged  to  prostrate  his  honour,  and  to 
submit  his  principles  at  the  levee  of  some 
proud  favourite,  shouldered  and  thrust  aside 
by  every  impudent  pretender,  in  the  very 
spot  where  a  few  days  before  he  saw  himself 
adored?  —  obliged  to  cringe  to  the  author 
of  the  calamities  of  his  house,  and  to  kiss  the 
hands  that  are  reef  with  his  fitther's  blood  ?  No, 
Sir  1  —  these  things  are  unfit,  they  are  into- 
lerable." 

Observations.  And  so  there  are,  it  seems, 
such  things  as  proud  fitvourites.  But  if  so, 
what  sort  of  food  is  their  pride  fed  upon  ? 
Sinecures  ?  And  if  so,  is  not  one  of  these 
proud  favourites  on  every  occasion  a  danger- 
ous  rival  to  the  hopeful  son  of  a  meritorious 
minister?  But  the  plan  was  —  that  there 
should  be  enough  of  them  for  everybody :  and 
thus  everything  would  be  as  it  should  be. 

SECTION  VIL 

CONCERNING  MINISTERS  AND  THEIR  DUTY 
TO  THEMSELVES. 

Propositions  11,  12,  13,  14. 

Proposition  1 1.  The  danger  of  a  man's  being 
too  bountiful  to  himself,  when,  in  and  by  the 
adjudication  of  reward  daimed  on  the  ground 
of  service  said  to  have  been  rendered  to  the 
public,  he  is  allowed  to  be  judge  in  his  own 
«»use,  affords  no  reason,  at  least  no  condu- 
sive  reason,  against  the  allowing  him  to  act 
in  that  character. 

«  As  to  abuse,"  says  he,  "  I  am  convinced, 
that  very  few  trusts  in  the  ordinary  course  of 
administration  have  admitted  less  abuse  than 
this.  Efficient  ministers  have  been  their  own 
p^fmmtter*.    It  is  true. 


tialitg  has  operated  as  a  kind  of  justice;  and 
still  it  was  service  that  was  paid.  When  w« 
look  over  this  Exchequer  list,  we  find  it  filled 
with  the  descendants  of  the  Walpoles,  of  the 
Pelhams,  of  the  Townsends,  names  to  whom 
this  country  owes  its  liberties,  and  to  whom 
his  Majesty  owes  his  crown.*  It  was  in  one 
of  those  lines  that  the  immense  and  envied 
employment  he  now  holds,  came  to  a  certain 
Duke,"  ("  the  Duke  of  Newcastle,"  says  » 
note)  "  whose  dining-room  is  under  the  House 
of  Commons,  who  b  now  probably  sitting 
quietly  at  a  very  good  dinner  directly  under 
us,  and  acting  At^A  life  below  stairs,  whilst 
we  his  masters  are  filling  our  mouths  with 
unsubstantial  sounds,  and  talking  of  hungry 
economy  over  his  head." 

For  merited  wealth  and  honour  he  dedarea 
his  "  respet^ :"  '*  respect"  which  accompanies 
it  **  through  all  its  descents,  through  all  its 
transfers,  and  all  its  assignments."  In  plain 
English,  the  object  of  lus  respect  is  wealth 
itself,  whatever  hands  he  sees  it  in.  As  for 
*•  original  title,"  and  **  first  purchase,"  and 
the  epithet  **  merited,"  prefixed  to  "  wealth^** 
all  this  is  for  decency  and  delusion.  For  aa 
to  merited,  the  orator's  notions  about  merits 
have  surely  by  this  time  become  suffidently 
apparent. 

And  as  to  title — what  is  it  that  on  the  sub* 
ject  of  title,  specific  title,  so  much  as  asserted, 
not  to  speak  of  proved,  he  ever  drops  so  mudi 
as  a  hint  of  his  looking  upon  as  requisite? 
No :  with  him,  to  tbe  purpose  of  approbation, 
though  without  reason,  as  in  a  lawyer's  point 
of  view,  to  the  purpose  of  protection,  for  the 
best  reason,  possession  of  wealth,  acquired 
at  the  puUic  expense,  is  regarded  as  proof  of 
title :  and  that  proof  not  only  presumptive  and 
provisional,  but  condusive. 

As  for  transfer  and  assignment  —  wealtk^ 
sure  enough,  is  transferable  and  asnanaiU. 
But  merit  f  is  merit  too  a  subject  o(  bargain 
and  sale  ?  A  manor  ?  yes.  But  manners,  those 
*<  manners"  which,  in  the  language  of  Edward 
the  TTiird's  chancellor,  **  maketili  man,"  are 
these  manners  with  an  e,  appendages  and  ap. 
purtenances  that  by  the  attraction  of  cohesion 
adhere  to,  and  are  rendered  inseparable  fron, 
the  manors  with  an  o? 

Wealth  or  power,  wherever  you  see  them, 
"  prostrate"  yourself  before  them :  *<  criMe 
to"  them,  and  though  they  be  "  red  wUk** 
your  ''father's  Uood,"  "  kiss  the  handt^'  that 
grasp  them.  This  is  what  you  are  **  obCged" 
to  do :  and  that  which  is  matter  of  obligation, 
how  can  it  be  matter  of  blame  ?  Such  are  tlie 


*  Their  co-operstofs  within  doofs  by  hundieds, 
and  without  doom  by  millions,  he  would  bafs  us 
believe,  havinc  had  no  shwe  in  the  business,  er 
at  least  no  ment  in  it  These  men  stand  up  in 
a  room  {absit  verba  invidia)  and  pronounce  n 
set  of  phrases,  and  by  these  men  akme  (we  are 
„  ,  ,,   .  derired  to  bdieve)  by  these  men  akme  it  Is,  tet 

But  thetr  very  par-  \  everything  that  is  done,  is  doofc 
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|»rece|>t«  which  eall  for  the  obflermce  of  that 
pupil  whose  preceptor  is  Edmund  Burke. 

After  the  predilection  thus  declared — pre« 
dilection  for  vicarious  reward — in  short,  for 
anything  that  can  afford  to  political  rapacity 
a  colour  or  a  cloak  to  complete  the  system 
of  corruption  and  tyranny,  what  more  can  be 
wanting  than  a  like  declaration  in  favour  of 
vicariouB  punishment  t 

Observations.  **  But,"  continues  the  ora- 
tor, '*  he  is  the  elder  branch  of  an  ancient 
and  decayed  house,  joined  to,  and  repaired 
by  the  reward  of  services  done  by  another." 
Thus  far  the  orator. 

**  Done  by  another,**  Yes,  done  by  George 
the  Second's  old  fitvourite  minister  the  Duke 
of  Newcastle,  whose  culinary  profusion  and 
political  inaptitude  were  alike  proverbial  — 
iR^ose  inefficiency  the  efficiency  of  the  first 
Pitt  had  for  such  a  length  of  time  to  strugg-le 
with  —  and  whose  services  consisted  in  the 
sacrifice  made  of  his  patrimony  to  his  palate 
and  his  pride. 

**  I  respect,**  continues  the  rhetorician, 
*'  the  original  title,  and  the  first  purchase  of 
merited  wealUi  and  honour  through  all  its 
descents,  through  all  its  transfers,  and  all  its 
assignments.  May  such  fountains  never  be 
dried  up  1 — ^may  they  ever  flow  with  their  ori- 
ginal purity,  and  fructify  the  commonwealth 
for  ages  r 

Maif  such  fountains  never  be  dried  up  f  ex- 
claims the  ejaculation,  poured  forth  with  fer- 
vency, vrith  almost  the  solemnity,  and  with 
at  least  the  sincerity,  of  a  praver.  "  May  such 
fountains  never  be  dried  up  /  —  as  if  he  had 
not  all  this  while  in  full  view  a  fountain  of 
this  sort,  the  patrimony  of  the  crown,  all  but 
dried  up,  and  that  almost  a  century  before 
the  utterance  of  this  prayer :  as  if  anything 
could  operate  more  speedily,  or  more  efiec- 
tually,  towards  the  drying  up  of  all  such 
fountains,  than  the  acting  up  to  those  laws 
of  profusion,  to  the  keeping  of  which  it  was 
the  object  of  this  prayer  to  incline  men's 
hearts. 

Proposition  12.  If  it  be  admitted  that  the 
masses  of  emolument,  respectively  attached 
to  the  great  ^cient  offices,  are  not  excessive, 
this  admission  will  be  sufficient  to  justify  the 
possessors  of  them  in  putting  into  their  poc- 
kets additional  masses  of  emolument  to  an 
unlimited  amount,  on  condition  of  creating 
or  keeping  on  foot  inefficient  offices,  to  which 
such  additional  masses  of  emolument  shall  re- 
spectively stand  attached. 

Proof,  "  If  I  were  to  give  judgment,"  says 
be,  "  with  regard  to  this  country,  I  do  not 
think  the  great  offices  of  the  state  to  be  over- 
paid. When  the  proportion  between  reward 
and  service,"  resumes  he,  **  is  our  object,  we 
must  always  consider  of  what  nature  the  ser- 
yicB  is,  and  what  sort  of  men  they  are,  who 
are  to  perform  it.    What  is  just  payment  for 


one  kind  of  labour,  and  full  encouragement 
for  one  kind  of  talents,  is  fraud  and  discou- 
ragement to  others." 

Observations,  True  enough.  But  what  is 
it  to  the  purpose  ?  and  what  is  it  that  it 
amounts  to?  and  what  is  it  that  by  volumes 
of  phrases  thus  floating  in  the  air  would  be 
proved? 

'*  Not  overpaid,**  For  the  purpose  of  the 
argument,  let  it  pass. 

'*  Not  overpaid  r*  Admitted.  But  does  it 
follow  that  they  are  underpaid  f  £4000  a- 
year,  or  £6000  a-year,  not  excessive  ?  Good : 
but  does  it  follow  that  £23,000  a-year,  or 
that  £38,000  a-year,  must  be  added? 

Proposition  13.  To  justify  the  leaving  to 
the  pwsessors  of  public  offices,  in  an  unlimi- 
ted number,  the  power  of  putting  each  into 
his  own  pocket,  and  into  the  pockets  of  his 
relatives,  and  friends,  and  dependents,  and 
their  respective  desoendents,  such  supplemen- 
tal  masses  of  emolument,  each  to  an  unlimi* 
ted  amount,  it  is  sufficient  to  point  out  one 
office  and  one  class  of  offices,  which  present 
a  reasonable  claim  to  larger  masses  of  emolu- 
ment than  what  are  attached  to  the  rest. 

Proof,  **  Many  of  the  great  officers  have 
much  duty  to  do,  and  much  expense  to  main- 
tain. 

<*  A  secretary  of  state,  for  instance,  must 
not  appear  sordid  in  the  eyes  of  ministers  of 
other  nations. 

"  Neither  ought  our  ministers  abroad  to 
appear  contemptible  in  the  courts  where  they 
reside. 

"  In  all  offices  of  duty,"  continues  he, 
**  there  is  almost  necessarily  a  great  neglect 
of  all  dmnestic  afihirs.  A  person  in  high  office 
can  rarely  take  a  view  of  his  family-house. 
If  he  sees  that  the  state  takes  no  detriment, 
the  etate  must  see  that  his  afiairs  should  take 
as  Uttle." 

Proposition  14.  In  the  case  of  a  real  efficient 
office,  no  mass  of  emolument  which  either  is 
or  can  be  attached  to  it,  ever  is  or  ever  can 
be  too  great. 

Proofi,  "  I  am  not,"  says  he,  '*  possessed 
of  an  exact  measure  between  real  service  and 
its  reward." 

«  I  am,"  continues  he,  *<  very  sure  that 
states  do  sometimes  receive  services,  whidi 
it  is  hardly  in  their  power  to  reward  accord- 
ing to  their  worth." 

"  I  do  not,"  continues  he,  **  think  the 
great  efficient  officers  of  the  state  to  be  over- 
paid :"  he,  Edmund  Burke,  who  in  so  many 
words  has  just  been  saying,  "  If  I  knew  of 
any  real  efficient  office  which  did  possess  ex- 
orbitant emoluments  I  should  be  extremely 
desirous  of  reducing  them.  Others,"  conti- 
nues he,  **  may  know  of  them.   I  do  not." 

Observations,  Of  the  sincerity  of  this  de- 
claration, no  question  need  be  made.  If  so 
it  had  been,  that  any  such  office,  **  possessing 
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emohtmaU$t**  wliich  in  his  eyes  were  *'  exor^ 
bUamt,"  had  been  known  to  him,  a  **  denre,** 
and  that  an  *'  extreme  **  one,  **  of  reducing" 
those  exorbitant  emoluments  would  have 
been  the  result  of  such  knowledge.  But  in 
his  eyes  no  sudi  emoluments  could  be  exor- 
bitant. Therefore,  in  his  breast  the  forma- 
tion of  sudi  desire  must,  notwithstanding  the 
extreme  desire  he  could  not  but  have  had  to 
form  such  a  desire,  have  been  impossible. 

At  that  moment,  and  for  the  purpose  of  the 
argument,  such  was  the  ignorance  of  Edmund 
Burke  that  he  *'  was  not  possessed  ol^"  t.  c. 
he  knew  not  of,  **  an  exact  common  measure 
between  real  service  and  its  reward.*'  But 
except  Edmund  Burke,  no  man  is  thus  igno- 
rant, any  more  than  Edmund  Burke  himself 
could  be  at  any  other  time  than  that  in  which 
such  ignorance  had  its  convenience. 

Between  "  real  urviee  and  ite  reward"  the 
exact  common  measure  is  the  least  quantity 
of  the  matter  of  reward  that  he  who  is  able 
to  render  the  service  consents  to  take  in  re- 
turn for  it.  This  is  the  measure  oSnXlprices: 
this  is  the  measure  of  the  value  of  aU  good 
things  that  are  at  once  valuable  and  tangible. 
This  is  the  measure  of  the  value  of  all  labour, 
by  which  things  tangible  are  produced :  as  also 
of  all  labour  by  which,  though  nothing  tan- 
gible is  produced,  valuable  service  in  some 
other  shape  is  rendered.  This  was  the  common 
meature,  by  which  the  exact  value  had  been 
assigned  to  the  coat  he  had  on  his  back.  This 
was  the  exact  common  measure  of  the  value 
of  those  real  services  which  had  been  ren- 
dered him  by  the  person  or  persons  by  whom 
his  coat  had  by  means  of  one  kind  of  brush, 
and  his  shoes  by  means  of  two  others,  been 
qualified  for  their  attendance  on  the  lips,  by 
which  this  brilliant  bubble  was  blown  out. 

But  (says  the  sophist,  or  some  disdple  for 
him)  there  b  no  analogy  (says  he)  between 
the  service  rendered  to  the  public  by  a  mi- 
nister of  state,  and  the  service  rendered  to 
one  in^vidual,  by  another  individual,  who 
removes  extraneous  matter  from  his  eoat»  or 
puts  a  polish  upon  his  shoes. 

O  yes,  there  is — and,  to  the  purpose  here 
in  question,  analogy  quite  sufficient : — 

.  1.  They  stand  upon  the  same  ground  (the 
two  services)  in  point  of  economy.  There  is 
no  more  economy  in  paying  £38,000  a-year 
for  the  wearer  of  the  coat,  if  he  can  be  had 
for  nothing,  than  in  paying  £20  for  a  coat 
itself  if  it  can  be  had  for  £10. 

For  the  wearer  of  the  coat —  I  mean,  of 
course,  for  his  services :  his  services— I  mean 
his  services  to  the  public,  if  so  it  be  that  he 
be  capable  of  rendering  any. 

But  the  misfortune  is,  that  when  once  the 
**  reward  for  service  '*  has  swelled  to  any 
such  pitch,  any  question  about  the  service 
ittelf — what  b  it?  what  does  it  consbt  in  ? 
who  u  it  that  b  to  render  it  ?  what  desire. 


or  what  Means,  has  he  of  rendering  it?  of 
rendering  to  the  public  that  sort  of  service, 
or  any  sort  of  service  ?  Any  question  of  thb 
sort  becomes  a  joke. 

Where  sinecures,  and  those  '*  hi^  situs* 
tions  "  in  which  they  have  now  and  then  be* 
come  the  subjects  of  conversation  amo^g 
"  great  characters,"  are  taken  for  the  subject 
of  conversation  among  little  characters  in 
their  low  situations,  questions  and  answers 
are  apt  to  become  giddy,  and  to  turn  round 
in  a  circle.  What  are  sinecures  of  £88,000 
a-year  good  for  ? — to  maintain  the  ainecurists. 
Whatare  the  sinecurbts  good  for  ? — to  main- 
tain the  sinecures.  Thus  on  profime  ground. 
Thus  again,  on  sacred  ground : — What  are 
bishopricks  good  for? — ^to  support  bishops. 
What  are  bidiops  good  for  ? —  to  support  U- 
shopricks. 

2.  So  again,  as  to  probability  of  ^dduy, 
and  meritoriousness  on  the  part  of  the  eerviee. 
Competition  —  preference  given  to  the  best 
bidder  among  candidates  bidding  upon  eadi 
other,  under  the  spur  applied  by  tint  incen- 
tive —  competition,  affords,  in  the  instance  of 
the  party  chosen,  a  better  chance  of  fitnesa 
for  the  office  and  its  services,  than  will  ia 
general  be  afforded  by  preference  given,, 
either  without  a  thought  about  fitness  for 
the  eermeej  or  about  merit'm  any  other  shape, 
or  with  thoughts  confined  to  such  merit  of 
whicb  parluanent  b  the  only  theatre,  and  in 
the  composition  of  which,  obsequiousness  im 
the  principal  ingredbnt,  and  that  an  indispen- 
sable one.  But  of  thb  proposition  the  truth, 
it  b  hoped,  has  been  rendered  tuffidenUy 
apparent  elsewhere.* 

SECTION  VIIL 

CONCEBNINO  GRATUITOUS  8SRVICB,  AND  TBR 
PROFUGACT  INVOLVED  IN  IT. 

Propontions  15,  16.' 

Propotition  15 If  a  man  were  to  decline 

receiving  at  the  public  expense,  money  which 
it  were  in  hb  power  to  receive  without  dan- 
ger either  of  punishment  or  of  disgrace,  it 
would  be  a  conclusive  proof  that  his  designs 
were  to  endeavour  to  filch  money  from  the 
public,  in  some  mode  that  would  subject  him 
to  dai^fer  in  one  or  other  of  the  two  shapes^ 
or  in  both. 

Proof.  '*  I  will  even  go  so  &r,"  says  he, 
p.  67,  "  as  to  affirm,  that  if  men  were  ¥rilling 
to  serve  in  such  situations**  (viz.  offices  of 
duty,  "  all  offices  of  duty"  p.  66)  "  without 
salary,  they  oughlT  not  to  be  permitted  to  do 
it.  Ordinary  service  must  be  secured  by  the 
motives  to  ordinary  integrity.  I  do  not  he- 
sitate to  say,  that  that  state  which  lays  its 
foundation  in  rare  and  heroic  virtues,  will  be 
sure  to  have  its  superstructure  in  the  basest 

•  Pan  I.  [  Vide  Advertisement,  pu  87a] 
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llroiBgacyaiidooiTuption.  An  honourable  and 
£ur  profit  is  the  best  weurity  against  avarice 
ud  rapacity ;  as  in  all  things  else,  a  lawful 
and  regulated  enjoyment  is  the  best  security 
against  debauchery  and  excess." 

Ohteruaiuma,  —  **  If  men  were  wUUmg  to 
$erve  in  such  nttuOhnM  mtheut  salary,  they 
ought  not,**  says  he,  *'  to  be  permitted  to  do  it" 
Here  we  have  the  theory ->>  the  waste-and- 
eorruption-defending  sophist's  theory.  What 
says  experience?  In  Part  L*ofthis  tract  may 
be  seen  a  list,  nor  that  yet  a  complete  one, 
of  men  of  various  classes  serving  in  such  si- 
tuations ;  and  not  merely  without  salary,  but 
without  neat  emolument  in  any  shape :  and  as 
for  the  not  permitting  them  to  do  so,  whether 
in  such  jum-iMnRiMiofi,  in  whatsoever  manner 
effected,  whether  by  prohibition  or  otherwise, 
there  would  be  any,  and  what  use,  let  the 
reader,  if  any  sudi  there  be,  on  whom  this 
rhi^Mody  has  passed  for  reason  or  for  reason- 
ing,  leani  firom  it,  if  he  be  able. 

**  Ordmanf  §ermce»,*'wys  the  orator,  *<  mmf 
be  mettred  by  the  motives  to  ordinary  integrity^** 
In  Part  L*  the  reader,  it  is  hoped,  has  idreaidy 
seen,  that  for  the  securing  of  ordinary  service, 
to  furnish  any  motive  whatever  is  not  in  the 
nature  of  salary :  that  in  so  &r  as  ordinary 
service  comes  to  be  rendered,  it  is  by  appre- 
hension of  eventual  mtnishment  that  it  is 
produced — that  all  that  by  salary  can  ever 
be  done  towards  the  production  of  it,  is  by 
engaging  a  man  to  subject  himself  to  such 
eventual  punishment ;  and  that,  if  so  it  be, 
that  without  salary  he  is  content  to  sutject 
himself  to  such  eventual  punishment,  the  sei^ 
vice  (it  being  ordinary  service)  is  not  merely 
OS  likely,  but  more  likely,  to  be  produced  with^ 
out  salary  than  with  it. 

"  That  state  which  lays  its  Joundation  in 
rare  and  heroic  virtues  "wjBihe  orator,  mean- 
ing (for  there  is  notlung  else  to  which  the 
word  **  virtues^  can  have  any  application)  the 
disposition  manifested  by  him  who  "  without 
salary  is  willing  to  serve  in  such  situations.*' 
Now,  in  a  disposition  of  that  sort,  though 
there  be  great  use,  there  is  nothing  that  can 
bear  the  name  df  virtue.  For  (as  is  suffi- 
ciently proved  by  every  morsel  a  man  puts 
into  ms  mouth,  and  every  draught  or  sip  he 
takes)  so  it  is,  that  out  of  mere  utility,  even 
though  it  rise  to  the  height  of  absolute  ne- 
cessity, no  such  thing  as  virtue  can  be  made. 
Not  that  in  these  **  situations,"  or  any  of 
them,  whether  *<  served  in,"  "  with  or  with- 
out salary,"  virtue  rising  even  to  heroism  may 
not  perhaps  by  accident  be  displayed :  but 
any  such  accidental  display  is  quite  another 
'business. 

Now,  if  even  by  actual  service  in  such  si- 
tuations, no  **  virtue"  at  all  is  displayed,  or, 
by  the  man  himself,  who  thus  serves,  is  so 
SDuch  as  conceived  to  be  displayed,  whether 


*  Vide  Advertisement,  p.  278. 


in  the  mere  willingness  to  to  serve  there  be 
any  room  for  **  rare  or  heroic  virtue,"  may  be 
left  to  any  reasonable  person  to  pronounce.  . 

Proposition  16.  In  any  office  of  duty,  **  to 
be  willing  to  serve  without  salary,"  is  to  pre- 
tend to  *'  rare  and  heroic  virtue,"  and  is  a 
**  sure"  indication  of  **  the  basest  profligacy 
and  corruption." 

Piroof.  "  In  all  oflloes  of  duty,"  says  he« 
p.  06,  <*  there  is  almost  necessarily  a  great 
neglect  of  all  domestic  affairs.  A  person  in 
high  office  can  rarely  take  a  view  of  his  fiunDy 

house." **  I  will  even  go  so  fiur  as  to  a& 

firm,"  continues  he,  p.  67,  *'  that  if  men  were 
willing  to  serve  in  such  situations  trithout  so* 
lory,  they  ought  not  to  be  permitted  to  do  it* 
I  do  not  hesitate  to  say,"  continues  he,  **  that 
that  state  whidi  lays  its  foundation  in  rare 
and  heroic  virtues  wiU  be  sure  to  have  its 
superstructure  in  the  basest  profligacy  and 
corruption.*' 

Observations,  In  Part  I.  of  this  publica- 
tion* may  be  seen  a  list,  though  by  no  means 
a  complete  one,  of  offices  "  willingly  served,** 
not  only  without  salary,  but  even  without 
emolument ;  as  also  a  list  of  others,  by  and 
for  the  obtsinment-of  which,  men  are  found 
who  are  willing  to  be  out  of  pocket. 

Observations.  The  office  of  Member  of  the 
House  of  Commons — the  office  of  delegate  of 
the  people  in  parliament— u  that,  or  is  it  not, 
in  the  number  of  his  **  offices  of  duty  ?"  Is 
that,  or  is  it  not,  in  the  number  of  his  "  high 
offices?"  Members  of  the  House  of  Ommions 
as  such — the  members  of  the  House  of  Com- 
mons taken  together — have  they  not,  in  con- 
junction with  their  duty,  more  power  than 
the  members  of  administration  taken  toge- 
ther ?  In  the  members  of  the  House  of  Com- 
mons taken  together,  do  not  the  members  of 
administration  taken  together,  behold  their 
judges,  to  whom,  for  their  conduct  as  such, 
they  are  continually  accountable,  and  by 
whom,  under  the  form  of  an  address  to  the 
king,  they  are  in  effect  displaceable  ?  This 
assertion,  then,  to  the  absurdity  of  which 
men  are  to  be  made  to  shut  their  eyes,  by  the 
violence,  the  unhesitating  and  audacious  vio- 
lence, with  which  it  is  endeavoured  to  be 
driven  down  their  throats — try  it,  try  it  in 
the  first  place  upon  the  members  of  the  House 
of  Commons. 

A  member  of  the  House  of  Commons,  who, 
in  that  his  office,  **  is  wilKng  to  serve  without 
salary,  ought  not  to  be  permitted  to  tloit.*^ 
Whoever  does  serve  on  any  such  terms,  is  a 
most  **  base  and  corrupt  profligate.** 

From  this  charge  of  base  and  corrupt  pro- 
fligacy, having  for  its  proof  the  ftct  of  a  man's 
performing  public  duty  without  salary,  the 
impossibility  of  obtaining  any  portion  of  this 
his  specific  against  corruption  may,  it  is  hoped, 
according  to  the  orator's  system,  serve  in  the 
character  of  an  extenuation,  in  a  case  where 
the  inability  is  real  and  unaifected. 
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Bttt,  witiim  the  compaw  of  his  knowledge, 
yrhvt  man,  public  or  private,  can  be  at  any 
loss  to  find  public  men — men  of  distinguiBhed 
talents — men  even  of  distinguished  eloquence 
— who  in  that  very  station  have  served,  and 
lor  a  long-continued  course  of  years,  with  as 
much  assiduity  as  it  is  possible  for  men  to 
bestow,  even  for  and  with  the  most  overflow- 
ing measure  of  reward  ? — serving  and  toiling 
with  an  assiduity  equal  to  that  of  the  most 
assiduous  minister  all  the  time,  yet  without 
&ctitious  reward  in  any  shape — all  the  time 
having  at  command  rewards  to  the  highest 
amount,  and  even  at  the  public  expense  ? 

Of  these  base  and  corrupt  profligates,  as 
Edmund  Burke  called  them,  and  would  have 
persuaded  us  to  think  them,  I  had  even  be- 
gan a  list — none  of  them  unknown  even  to 
Edmund  Burke — when  I  was  stopped  at  once 
by  a  concurring  cluster  of  considerations :  the 
personality  of  the  detail,  my  own  incompe- 
tency for  it,  the  room  it  would  have  occupied, 
and,  as  it  seemed  to  me,  the  superfluity  of  it. 

As  between  individual  and  individual,  that 
without  expectation  of  money  or  money's 
worth,  in  any  shape,  in  return,  it  may  not 
happen  to  an  Individual  to  render  a  service  to 
another — nay,  even  to  persevere  as  towards 
him  in  a  course  of  service  of  any  length  and 
degree  of  constancy,  and  this,  too,  without 
any  sort  of  prejudice  to  probity,  not  to  speak 
of  base  and  corrupt  profligacy,  is  surely  more 
than  any  man,  even  the  orator  himseUT,  was 
ever  heard  to  assert :  why  not  then  to  the 
public  at  large  —  to  that  all  comprehensive 
body,  of  which  individuals  taken  together  are 
component  parts? 

For  the  labour  or  the  self-denial  necessary 
to  the  rendering  the  service  to  the  individual, 
pure  sympathy,  pure  of  all  self-regarding  con- 
siderations, is  fi^uently  the  sole,  and  being 
at  the  same  time  the  efficacious,  is  thereby 
the  self-Buffident  motive.  But  when  the  pub- 
lic is  the  party  to  whom  the  service  is  ren- 
dered ;  in  this  case,  in  addition  to  whatsoever 
emotion  of  sympathy  is  called  forth  by  the 
contemplation  of  the  welfare  of  this  aggregate 
body,  in  aid  of  that  purely  social  spring  of 
action,  comes  the  prospect  of  gratification  to 
the  self-regarding  aflfection  —  iove  of  repuia- 
turn,  accompanied  or  not  with  the  love  of  that 
power,  which,  whether  put  to  use  or  not,  re- 
putation brings  with  her  in  her  hand. 

Besides  the  shape  in  which  he  would  re- 
ceive payment  for  the  service,  if  no  more 
than  a  single  individual  were  the  better  fi>r 
it,  he  who  renders  service  to  the  public  re- 
ceives, or  at  least  may  not  unreasonably  ex- 
pect to  receive,  payment  for  it,  in  those  two 
other  shapes  besides.  Yet,  in  the  eyes  of  the 
orator,  if  he  is  to  be  believed,  so  unnatural 
and  incredible  is  the  disposition  to  be  on  any 
occasion  content  with  this  treble  payment, 
that  should  any  such  disposition  find  any  man 


to  manifest  it,  what  the  orator  b  quite  '<  sore* 
of,  and  insists  upon  gur  believing,  is,  thaA 
that  man  belongs  to  the  list  of  **  base  and 
corrupt  proJUgoies**  Such  is  his  sincerity,  or 
such  his  knowledge  of  human  nature. 

After  an  answer  thus  oondusive,  it  may 
be  matter  of  doubt,  whether  the  inanity  or 
the  arguments,  considered  with  reference  to 
the  state  of  things  the  orator  saw  at  that  time 
before  him,  be  worth  touching  upon. 

As  in  a  magic  lantern,  the  scene  shifti 
every  moment  under  his  hands.  On  the  o^ 
casion  in  question,  to  be  of  any  eonsiderable 
use,  the  view  taken,  it  was  necessary,  shottld 
embrace  the  whole  field  of  official  emolument 
— the  whole  field  of  office.  So,  in  his  hands, 
but  a  page  or  two  before,  it  accordingly  did. 
Now,  and  without  warning,  the  extent  of  it 
is  shrunk,  perhi^  to  that  of  half  a  dozen  of^ 
fioes,  perhaps  to  that  of  a  single  office.  To 
a  single  office  confined  it  must  be — to  a  sin- 
gle office,  viz.  that  of  the  chief  minister,  if» 
of  the  plan  of  hfpocrigy  he  speaks  of,  the  sort 
of  despotism  he  speaks  of  is,  in  case  of  suc- 
cess, to  be  the  consequence. 

<•  Unfidr  advantage  to  ostentatious  ambi- 
tion over  unpretending  service,*' — "  invidious 
compurisons," — **  destruction  of  whatever  lit- 
tle unity  and  agreement  may  be  found  among 
ministers  i* —  all  these  words,  what  is  it  thej 
amount  to? — words,  and  nothing  more. 

Realized  they  might  be — all  these  sup- 
posed disasters ;  and  still,  on  the  part  of  the 
people,  the  question  might  be  —  what  then  ? 
what  is  all  that  to  us  ? — how  is  it  that  we 
should  be  the  worse  for  it  ? 

1.  Says  A,  I  don't  want  all  this  money. 
Says  B,  I  do.  Here  the  thing  which  A  is 
ambitious  of  is  power,  and  power  only :  the 
thing  coveted  by  B  is  the  same  power,  with 
the  money  into  the  bargain.  On  the  part  of 
A,  where  now  is  the  ostentation,  where  the 
ambition,  more  than  on  the  part  of  B :  and, 
if  there  were,  where  would  be  the  specific 
mischief  of  it  in  any  tangible  shape  ? 

2.  InmdiouM  eomparisans  !  What  is  choice 
without  comparison  f  And  if  invidious  meant 
anything,  where  is  the  comparison,  which  be- 
ing made  for  the  purpose  of  choice,  is  moi 
invidious?  What  is  parliamentary  debate *- 
what  is  any  debate,  but  a  topic  of  invidious 
comparisons  ? 

3.  DeUmetion  ofymty  and  agreement  among 
ministers  /  According  to  circumstances,  sucn 
destruction  is  either  a  misfortune  or  a  blesa- 
ing.  Misfortune  to  be  sure  it  is,  and  nothii^ 
else,  with  reference  to  the  ten  or  a  dosen 
persons  spoken  of:  but  with  reference  to  the 
people  and  their  interests,  a  "  destruction** 
of  this  sort  is  perhaps  the  most  effident, 
though  it  be  but  a  casual,  check  upon  misrule. 
In  case  of  that  Sjrstem  of  misconduct,  which 
it  is  so  constantly  their  interest,  and  almost 
coititantly  in  their  power  to  persevere  in,  it 
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affbrda  the  only  dunce — of  pmushmeiU  it 
euinot  be  said;  for  of  that  never,  for  this 
tut  half  centory,  has  there  been  any  chance, 
—  but  of  exposure.  And  in  this  character, 
the  people,  thanks  to  able  instructors,  begin 
ta  be  not  altogether  insensible  to  its  value. 

But  a  government  in  the  quondam  Vene- 
liaa  style — a  government  in  which,  under 
the  guidance  of  upstart  Machiavelism,  titled 
and  confederated  imbecility  should  lord  it 
over  king  and  people,  and  behind  the  screen 
of  seeresy,  waste,  oppression,  and  peculation, 
should  find  themselves  for  ever  at  their  ease; 
audi  was  the  Utopia  of  Edmund  Burke. 

To  dispose  men,  if  it  be  possible,  to  dis- 
tinguish  from  solid  argument,  empty  froth, 
such  as  this  of  Edmund  Burke's — to  distin- 
guish it,  and,  whenever  found,  to  cast  it  forth 
from  them  with  the  scorn  which  is  its  due, 
such  has  been  the  object ;  such,  if  they  have 
had  any,  has  been  the  use,  of  these  four  or 
£ve  last  paragraphs. 


SECTION  IX. 

A  PROPHBCT,  AND  BT  BURKE — THB  KING  WILL 
SWALLOW  UP  THE  WHOLE  SUBSTANCE  OF 
THE  PEOPLE. 

Pfcpomtum  17.  The  King,  with  the  advice 
and  consent  of  Lords  and  Commons,  will  *'  ta- 
falHbfyf"  one  of  these  days,  possess  himself 
of  the  whole  property  of  the  country. 

Ptoof,  "  For,"  says  he,  p.  67,  **  as  wealth 
is  power,  so  all  power  will  infaUibly  draw 
wealth  to  itself  by  some  means  or  other :  and 
when  men  are  left  no  way  of  ascertaining 
their  profits  but  by  their  means  of  obtaining 
them,  those  skoju,"  (continues  he,  but  the 
argument,  it  will  be  seen,  required  him  to 
say,  those  '*  profits")  "  will  be  increased  to 
infinity.  This  is  true,**  continues  he,  **  in 
all  the  parts  of  administration,  as  well  as  in 
the  whole." 

ObttrvatiomM,  Of  these  doctrines — I  mean 
of  the  exposure  thus  made  of  them — the  use 
is,  to  show  what  extravagances  imagination  is 
apt  to  launch  into,  where,  to  bring  down  an 
iynu  fatmu  for  the  defence  of  an  indefensible 
proposition,  it  mounts  without  rudder  or  com- 
pass into  the  region  of  vague  and  aerial  ge- 
neralities. 

I1ie  result,  to  any  such  extent  as  that  in 
which,  for  the  purpose  of  the  moment,  the 
Bophist  tried,  or  pretended,  to  regard  it  as 
infallible,  is  as  &r,  let  us  hope,  from  being  in 
any  degree  a  probable  one,  as  at  another  time 
he  woidd  have  been  from  speaking  of  it  as  such. 

In  the  situation  of  chief  minister,  or  in 
any  other  situation,  if,  by  means  of  an  arti- 
fice, which,  long  before  it  had  travelled  any 
considerable  length  in  the  tract  of  success, 
must  have  become  transparent  and  visible  to 
the  whole  people,  it  depended  upon  a  single 


individual  to  possess  himself  of  the  whole 
**  power,"  and  by  means  of  it,  the  whole 
**  wealth"  of  the  country,  what  is  it  that 
should  have  prevented  this  conquest  of  the 
whole  weaUh  from  having  been  achieved — 
achieved  ages  ago,  by  those  who  have  had 
the  whole  power  in  their  hands? 

To  the  power,  that  exists  in  the  hands  of 
the  members  of  the  sovereignty  as  such  —  to 
this  power  is  to  be  ascribed,  as  to  its  cause, 
the  aggregate  mass  of  the  several  portions  of 
the  matter  of  wealth,  which,  in  their  uiifi- 
vidual  capadties,  are  at  any  given  point  of 
time  respectively  possessed  by  them.  To  the 
power  itself  there  are  not  any  legal  limits: 
there  ought  not  to  be  any.  But  to  the  aggro* 
gate  mass  of  wealth  actually  possessed  by 
them,  how  excessive  soever,  limits  there  al- 
ways are:  limits  comparatively  narrow:  and, 
at  all  times,  seeing  what  that  maa§  is,  we  see 
what  those  limits  are.  The  King,  with  the 
advice  and  consent  of  the  Lords  and  Com- 
mons, might,  if  such  were  his  pleasure,  might, 
vis.  by  act  of  parliament,  take  into  his  huidt 
the  whole  wealth  of  the  country,  and  share 
it  between  himself  and  them.  Nothing  could 
be  more  correctly  lawful:  but,  as  few  thinga 
would  be  more  manifestly  inexpedieHt,  it  ia 
what  never  has  been  done,  and  what  nobody, 
sane  or  insane,  is  afraid  df  seeing  done. 

Not  but  that  the  advances  made  towards 
this  point  of  consummation  have  been  some- 
what nearer  than  could  have  been  wished: 
and  in  this  way,  as  in  every  other,  in  the  eyea 
of  those  who  profit  by  what  is  wrong,  **  whit- 
ever  is,  is  right :"  yes,  and  not  only  rights  but 
necessary. 

But  of  the  necessity  where  lies  the  proof? 
Here,  as  elsewhere,  it  lies  in  the  existence 
of  the  practice:  which,  where  the  thing  to 
be  proved  is  the  necessity  of  that  same  prac- 
tice, is,  according  to  the  logic  of  practical 
men,  proof  abundantly  sufficient. 

Pressiog  on  the  people  with  so  heavy  a 
pressure  as  this  vast  portion  of  their  burthen 
does,  on  what  ground  is  it  that  it  is  con- 
cluded to  be,  to  wit,  in  the  whole  of  it,  ne- 
cessary ?  On  this  ground,  viz.  that  it  is  — 
that  in  the  whole  of  it,  it  is  —  customarg. 
And  how  came  it  to  be  customary  ?  Because 
those  whose  interest  it  was  to  make  it  as  great 
as  possible,  as  great  as  the  people  would  en- 
dure to  see  it  made,  found  they  had  power, 
and  without  preponderant  inconvenience,  in 
the  sh^e  of  danger  to  themselves,  vis.  firom 
discontent  on  the  part  of  the  people,  to  make 
it  what  it  is. 

This  power — ^the  word  power  being  here 
taken  in  the  practical  sense — is  all  that,  to 
the  purpose  here  in  question,  has  ever  been 
attended  to.  As  to  need,  demand  in  respect 
a£  public  utiHtg — of  that  utility  which  is  such 
with  reference  to  the  interest  of  the  whole 
people— iieecf  or  necetsitg  in  this  sense,  never 
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is  —  never  has  been  —  felt  to  be  worth  a 
thought. 

As  to  all  those  things,  in  respect  to  which 
it  is  the  interest  of  rulers  that  the  mode  of 
government  should  be  bad,  it  of  course  always 
has  been,  and  of  course  always  will  be,  as  bad 
as,  in  their  judgment,  the  people  will  quietly 
endure  to  see  it. 

This  economy  bill  of  Edmund  Burke,  for 
example,  was  it  produced  by  uirtue,  by  public 
tpiritf  on  the  part  of  Edmund  Burke  ?  No : 
nor  so  much  as  by  policy  alone  —  if  by  policy 
be  meant  any  spontaneous  policy  on  his  part, 
how  personal  soever  and  pure  of  public  spirit. 
Towards  the  production  of  this  measure,  sudi 
as  it  is,  prudence^  meaning  apprehension  of 
nearer  inconvenience,  howsoever  assisted  by 
poUey^  meaning  hope  of  more  or  less  distant 
power,  with  its  concomitant  sweets,  operated, 
and  with  no  small  force,  as  it  should  seem,  on 
his  mind.  The  proof  is  in  certain  petitums 
which  he  speaks  of. 

As  to  these  "petitions,**  they  are  such  as 
could  not  have  been  all  of  them  of  his  caWng 
forthf  at  least  not  all  of  them  of  his  dictating, 
•ince  some  of  them  were  troublesome  to  him. 
Amongst  the  things  called  for  by  them  was, 
in  the  instance  of  several  of  them,  the  thing 
which  in  this  place  is  more  particularly  in 
question,  viz.  **Me  reduction  of  exorbitant 
emobanents  to  efficient  qffiees,**  This,  though 
spoken  of  by  him  as  an  article,  **  which  seem* 
to  be  a  spedfic  object  in  several  of  the  peti" 
Oons"  is  an  object  with  which  he  expressly 
declares  himself  "  not  able  to  intermeddle."* 


^  *  That  the  thread  of  the  rhetoric  may  be  un. 
der  view  in  lis  entire  state,  and  without  a  break, 
here  follows  the  whole  passage : — 

^  Sir,  I  think  myselr  bound  to  give  you  my 
reasons  as  clearly  and  as  fully,  for  stoppiDg  in 
the  course  of  rerannation  as  for  proceedmg  in  it. 
My  limitB  are  the  rule*  of  lawg  the  rules  of 
poRey ;  and  the  service  of  the  state.  This  is  the 
reason  why  I  am  not  aUe  to  intermeddle  with 
another  article,  whuaiseems  tohea  specific  obfect 
in  several  of  the  petitions  ;  1  mean  ttie  reduction 
of  exorbitant  emolnments  to  efficient  offices.  If 
I  knew  of  any  real  efficient  office  whidi  did  pos- 
sess exorbitant  emoluments ''-.-oontinttes  he; 
and  then  comes  the  profession  of  the  hypothetical 
and  hypocritica]  wish  to  reduce  them,  as  above. 

**  Rules  of  lav,**  — «  rules  of  policy,"-'''  ser^ 
vice  of  the  stated — all  these  qmddities  may  here 
be  seenhdd  up  to  view,  as  so  many  distinct  Bmits, 
serving  as  bars  to  reformation,  let  down,  on  this 
-occasion^  for  the  particular  purpose  of  stopping 
the  reduction  of  exorbitant  cmolumentB:  preaous 
bars  compoaed  of  rhetorical  jaigon,  void  w.  mean, 
ing.  *'  RuUs  qf  law,'*— no  attempt  to  bring  for. 
ward  any  such  rule :  nor  could  any  sndi  attempt 
have  been  odierthan  an  absurd  one.  ^  Rules  of 
lam$**  Yes,  toa judicatory.  Buttothelagislatar. 
what  sort  of  aftar  can  thM  be,  which  is  removed 
or  broken  through  of  ooune.  at  every  step  he 
tekes.  —  »  Rules  of  policy;*  and  '<  (A«  senAce  of 
the  state;* — the  same  idea;  as,  in  a  strolling 
eempany,  the  same  performer  brought  on  upon 
the  stage  twice  over,  in  two  different  drenes. 


SECTION  X. 

GRATUITOUS  SBRVICB,  BUBKS*8  OBJECTIONS 
TO  IT  BEFUTBD.  «—  NECKBB.  —  BUBKB'S 
EAST-INDIA  BILL. 

The  orator  continues  —  **  If  any  individual 
were  to  decline  his  appointments,  it  might,** 
continues  he,  p.  67,  "  give  an  unfair  ad- 
vantage to  ostentatious  ambition  over  un* 
pretending  service;  might  breed  invidious 
comparisons ;  it  might  tend  to  destroy  what- 
ever little  imity  and  agreement  may  be  foond 
among  ministers.  And,  after  all,  when  an 
ambitious  man  had  run  down  his  competitors 
by  a  fidlacious  show  of  disinterestedness,  and 
fixed  himself  in  power  by  that  means,  what 
security  is  there  that  he  would  not  change 
his  course,  and  claim  as  an  indemnity  tea 
times  more  than  he  has  given  up?" 

To  these  arguments,  such  as  they  are, 
against  gratuitous  service,  my  answer,  so  fiir 
as  regards  the  plan  above  alluded  to,  is  a 
simple  and  decisive  one.  To  the  plan  of 
adequate  salary,  coupled  with  sale  so  fiv  as 
applicable,  for  the  account  of  the  public,  with 
the  benefit  of  competition  they  have  not,  any 
of  them,  any  application.  For  "  ostentatum,*^ 
under  that  plan  there  is  no  room :  the  re- 
trenchment, whatever  it  may  amount  to,  be- 
ing to  all  competitors  matter  of  necessity — ^to 
none  more  than  another,  matter  of  choice : 
and  if  it  be  in  this  ostentation  that  the  two 
other  alleged  inischie&,  whatever  they  may 
be,  meant  to  be  denoted  by  the  words  *<tain- 
dious  comparison,'*  and  "  destruction  of  unity,** 
have  their  supposed  source,  the  ostentatioi^ 
being  out  of  the  case,  so  will  these  other  sup* 
posed  mischieft  be  likevrise. 

Here  (to  speak  in  his  own  words)  there 
would  be  no  such  **  declining** — no  such 
*'  unfair  advantage  ** — ^no  such  peculiarly  **  ta- 
vidtous  comparison** — no  sudli  mischievous 
**  destruction  of  unity  and  agreement** — no 
such  '<  running  down  of  competitors**  (for  one 
and  the  same  call  wotddbe  given  to  all  com* 
petitors)— nosuch  **  self-fixation**  of  one  man 
alone  '< in  power"  and  by  means  peculiar  to 
himself. 

And  after  all,**  continues  he,  as  above, 
*'  and  after  all,  when  an  ambitious  man  had  nm 
down  his  competitors  by  a  fallacious  show  of 
disinterestedness,  and  fixed  himself  in  power 
by  that  means,  what  security  is  there  that  he 
would  not  change  his  course,  and  claim  as  an 
indenmity  more  than  he  has  given  up  ?" 

Gratuitous  official  service  —  and,  under 
the  name  of  gratuitous  official  service,  reduce 
tion  of  official  emolument  being  the  object 
still  contended  against,  here  we  have  a  quite 
new  argument.  Till  now,  it  was  in  othef 
shapes,  though  indeed  in  all  manner  of  shapes 
other  than  that  of  firugality,  that,  in  caae  of 
any  sudi  reduction,  the  service  was  to  suffer  : 
now  it  is  ia  the  shape  even  of  firugality  itselfi 
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Whatsoever  a  man  (the  Bort  of  man  in  ques- 
tion) givea  up  in  appearance,  in  realitv  (says 
our  sophist)  he  will  take  to  himself  **  ten 
timeamcre" 

To  the  above  proposed  pUm  of  retrench- 
ment, the  objection,  such  as  it  is,  has  not,  it 
muat  have  been  seen  already,  and  for  the  rea- 
sons already  given,  any  the  slightest  applica- 
tion. But  even  with  reference  to  the  then 
existing  state  of  things,  what  oould  be  more 
extravagant  ? 

On  the  part  of  the  orator,  suppose  <»  this 
occasion  any  the  smallest  particle  of  thought, 
and  at  the  same  time  of  sincerity,  what  must 
have  been  the  opinion  eutertaiiied  by  him  of 
the  state  of  government  in  this  country,  and 
how  profound  at  the  same  time  his  indiffer- 
ence to  it  ?  The  state  of  government  such, 
that  on  so  easy  a  condition  as  the  giving  up 
a  mass  of  lawful  emolument  for  a  time,  a  man 
might  make  ntre  of  gaining,  in  the  way  of 
**  base  profligacy  and  corruption,"  ten  Hmee 
«8S  much ''  in  the  long  run !  and  this  sort  of 
speculation,  promising  and  feasible  enough, 
not  only  to  be  worth  guarding  against,  but  to 
be  neeeuary  to  be  giuirded  against,  and  that 
at  such  an  expense  as  that  of  making  an  all- 
comprehensive  addition  to  the  mass  of  official 
emolument!  and  this  too  an  addition  without 
bounds! 

Oh  no  I  (cries  the  orator)  not  make  ture-^^ 
those  were  no  words  of  flttiM:  **  cAm"  was  aqr 
word, — *^  daim,"  and  nothing  more.  Oh  yea, 
Mr.  Orator,  "  dam  **  was  indeed  the  word  you 
used;  but  make  sure  was  the  uiea  it  was  your 
object  to  convey  by  it:  for,  sure  enough, 
where  public  money  is  the  subject,  it  is  cmly 
by  what  a  man  gete^  and  not  by  what  he  c&nms, 
and  wUhoat  getting  it,  that  any  mischief  can 
lie  done. 

In  writing,  no  man  ever  weighed  his  words 
in  nicer  scales ;  no  author  ever  blotted  more, 
to  find,  for  each  occasion,  a  set  of  words  that 
shall  comprehend  two  meanings — one  for  at- 
tack,  another  in  case  of  necessity  for  retreat 
and  uHf^fance  ;  such  throughout  is  the  study 
of  the  rhetorician,  whom  devotion  to  a  party 
reduced  to  that  species  and  degree  of  servi- 
tude, with  which  sinoerity  is  incompatible. 
—  In  this  sinister  art,  no  man  ever  laboured 
more  >-.no  man  surely  ever  made  a  greater 
proficiency — no  man,  one  may  venture  to 
say,  ever  made  so  great  a  proficiency,  as  this 
Edmund  Burke. 

Here  we  have  a  picture  (shall  we  say  ?)  or 
a  plan  of  Machiavelism,  sketched  out  by  his 
own  hand,  fai  itself  it  is  but  a  loose  sketch, 
for  by  anything  like  a  complete  and  correct 
draught,  too  much  would  have  been  brought 
to  view.  But  in  its  exact  shape,  no  small 
part,  and  in  outline  the  whole,  was  already 
in  his  own  breast.  Nor,  so  fiu-  as  concerned 
bis  own  portrait,  was  it  from  fimcy,  but  from 
the  looking-glass,  that  he  drew. 


The  treasury  bench — the  castle  of  i 
rule — stood  before  him.  Sham-economy,  an 
instrument  of**  Young  Ambition,"  the  ladder 
by  which  it  was  to  be  scaled.  Already  the 
ladder  was  in  his  hand.  A  biU  for  **  indepen^ 
dence  **  and  so  forth  —  and  for  *'  eeoncmical 
reformation  "  and  so  forth  — was  the  name — 
the  wordy  name  — ^he  had  found  for  it. 

At  the  end  of  a  long  contest,  the  ladder 
performed  its  service.  But  when  the  fortress 
was  in  his  hands,  a  buttress  was  deemed  no* 
cessary  to  enable  him  to  maintain  his  grouiML 
The  buttress  fell,  and  he  in  it,  and  along  with 
it;  the  buttress  fell,  and  great  was  the  foil 
thereof. 

And  what  vras  this  buttress  ?  Fewreadem 
can  be  at  a  loss  for  it. 

Four  years  after,  when  under  the  pressure 
of  the  mass  of  corruption,  in  the  hands  of  the 
secret  advisers  of  tiie  crown,  they  betook 
themselves  for  relief,  he  and  his  party,  not  to 
the  legitimate  influence  of  the  people,  as  it 
would  have  been  manifested  in  an  equalized 
representation,  accompanied  with  the  exclu* 
sion  of  dependent  votes,  but  to  a  ootrnter-'maga 
of  corruption,  to  be  drawn  from  the  East 
Indies — it  was  to  the  ^^/aUadoue  §ho»  of 
dituUerestedmees  "  made  by  this  hia  Eeommif 
Billy  already  carried  and  turned  into  an  act, 
that  he  truated  for  that  Uind  support,  whidi 
he  had  looked  for  at  the  hands  of  a  supposed 
Uinded  people.  The  result  is  known  to 
everybody. 

As  to  the  picture  we  here  see  him  draw- 
ing, it  was,  at  the  time  of  bis  thus  dnwing 
it,  half  historv,  half  prophecy:  the  prophetic 
part  left  unfinished,  as  everything  in  the  shape 
of  prophecy  must  necessarily  be. 

The  picture  dramatized,  the  characters  and 
other  objects  in  it  might  stand  as  follows  :— 

1.  **  Amhitioua  man,**  Edmund  Burke. 

2.**Fallaeiou8  show  of  disinterestedness;**  the 
show  made  by  this  econow^  biHoi  his,  witli 
the  inconsiderable  retrenchments  (£60,000 
a-year,  or  some  such  matter)  effected  by  it. 

3.  "  Competitors  rwn  down**  by  means  of 
it  (in  addition  to  the  force  derived  from  other 
sources,  such  as  the  unpopularity  and  ill  suc- 
cess of  the  American  war,  together  with  the 
exertions  of  arbitrary  vengeance  in  the  case 
of  T^^lkes,  &c)  Lord  North  and  his  ministry 
then  in  power,  with  the  secret  advisers  of  the 
crown  for  their  support. 

4.  Instrument  attempted  to  be  made/br 
Me  **  fixing  himself  in  power,"  Burke|s  East 
India  bill :  a  steadiment,  containing  in  it  a 
sort  of  pump,  contrived  for  drawing  from  the 
East  Indies  the  matter  of  wealth,  to  be  applied 
in  the  character  of  matter  of  corruption,  by 
hands  of  his  own  choice,  to  the  purpose  ci 
engaging  a  sufficient  number  of  workmen  for 
the  fixing  him  and  his  party  as  above,  to  wit, 
with  such  a  force  of  resistance  as  it  should 
not  be  in  the  power  of  the  secret  advisers  of 
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the  crown,  with  all  the  asagtance  they  could 
get  from  the  people,  to  overcome. 

As  to  the  particular  **  course"  which,  for 
Che  purpose  of  reaping  the  fruits  of  his  con- 
quest, had  this 'machinery  of  his  succeeded, 
it  might  have  happened  to  him  to  take,  and 
with  the  word  indemnity  in  his  mouth,  the 
quantity  of  public  money  he  might  have 
viaimed, — so  it  is,  that  his  grand  instrument 
of  steadiment  and  *^  fixation*'  having  fiuled, 
•21  these,  together  with  so  many  other  9M011- 
dam  future  contingencies,  remain  in  darkness 
inscrutable.  But,  supposing  the  indemnity 
no  more  than  **  ten  timet'*  the  amount  of  the 
sacrifice,  stiU  would  it  have  fallen  short,  as 
anybody  may  see,  of  the  ground  prepared  for 
it  by  this  his  speech. 

Some  years  fiter,  via.  about  the  year  1790, 
a  decent  quantity  of  public  money,  even 
though  not  in  office,  he  did  contrive  to  get : 
but  forasmuch  as  for  this  donation  there  was 
a  pretence  made  out  of  a  pamphlet,  with  the 
help  of  which  the  embers  of  war  between  Bri- 
tain and  France  were  blown  into  aflame,  and, 
for  security  against  anarchy,  the  good  people 
of  Great  Britain  driven,  as  fiir  as  by  his  pious 
endeavours  they  could  be  driven,  into  the 
arms  of  despotism,  so  it  was,  that  the  bread 
of  sinecure — the  sacred  shew-bread,  destined 
and  appropriated  to  the  chief  priests  of  the 
temple  of  corruption  —  was  not,  any  part  of 
it,  profimed  and  diverted  to  this  use :  reward 
in  the  ordinary  shape  of  pension  being  re- 
garded as  applicable  to,  and  sufficient  for,  this 
ordinary  service.* 


SECTION  XL 

burkb's  objection  to  the  application  of 
the  principle  of  competition  to  this 
pubpose — its  frivolodsnes8. 

Afteb  denying  that  the  great  efficient  offices 
are  overpaid,  '*  The  service  of  the  public" 


•  **  This  rule,"  continues  he,  p.  87,  "this 
rale,  like  every  other,  may  admit  its  exceptions. 
When  a  great  man  has  some  one  gicat  object  in 
view,  to  be  achieved  in  a  given  time,  it  may  be 
absouitdy  necesMUv  for  him  to  walkout  of  all  the 
common  roads,  and,  if  his  fortune  permits  it,  to 
hold  himself  out  as  a  splendid  example.  I  am 
told,**  continues  he,  ^  that  something  of  this  kind 
is  now  doing  in  a  country  near  us.  But  this  is 
for  a  short  race— the  training  fbr  a  heat  or  two, 
and  not  the  proper  preparation  for  the  regular 
of  a  mctbodiad  journey.    I  am  speudng 


of  establishments,  and  not  of  men.** 

As  to  the  splendid  exaxnple  he  was  here  al- 
luding tOb  it  was  that  of  Necker  ;  and  here,  as 
the  sequel  showed,  the  oiator  was  completely  in 
the  wrong.  What  he  could  not  make  himiself 
believe,  or  at  lesst  could  not  bear  that  others 
should  bdieve,  was,  that  this  training  of  Nec- 
ker*s  (meaning  the  serving  in  the  office  of  fi- 
nance minister  without  salary)  could  last  for  more 
Ihaa  ^aAeo/orlva."  Itlasted,  however, during 


continues  he,  **  is  a  thing  which  cannot  be 
put  to  auction,  and  struck  down  to  those  who 
will  agree  to  execute  it  the  dieapest.*' 

Cannot  1  Why  eaanof  it  ?  Upon  the  fooe  of 
4t,  the  proposition  bears  not  so  much  as  the 
colour  of  reason ;  nor  in  the  sequel  is  either 
substance  or  colour  so  much  as  attempted  to 
be  found  for  it.  Of  possUnUty,  what  is  the 
sort  of  evidence  that  in  this  case  he  would 
require  ?  Would  fiict  have  been  regarded  as 
admissible?  *'  The  service  of  the  public  st 
a  thing  which,"  a  year  afterwards,  aStet  the 
orator  had  been  in,  and  out  again,  Pitt  the 
Second  did  **  put  1^  to  auction** — **  did  sUike 
doum  to  those  who  would  agree  to  execute M  the 
cheapest:**  and  this  to  such  an  extent,  that, 
in  comparison  of  the  saving  thereby  effected, 
whether  money  or  improfevty  be  the  article 
considered,  the  utmost  saving  so  much  as  pro- 
jected by  this  our  sham-reformer,  ahrinks  into 
insignificance.f 

This,  it  is  true,  the  pseudo-reformer  had 
not  as  yet  witnessed.  But  there  was  nothing 
in  it  that  was  not  in  the  most  perfect  degree 
obvious :  what  difficulty  there  was  in  the  busi- 
ness consisted  not  in  the  thinhing  of  it,  but 
in  the  doing  of  it. 

But  wh^  the  sophist  trusted  to  was  the 
word  auction,  and  the  sentiment  of  ridicule 
whidi,  if  applied  to  the  subject  in  questioii, 
he  hoped  to  find  prepared  for  the  reception  of 
it  in  men's  minds.  Mention  the  word  oacfion, 
the  image  you  present  is  that  of  a  man  with 
a  smirk  upon  his  countenance,  mounted  on 
the  burlesque  of  a  pulpit,  with  a  wooden  ham- 
mer in  his  hand,  expatiating  upon  the  virtuea 
—  sometimes  of  statues  and  pictures  some- 
times  of  chairs  and  tables. 

The  hyperboles  employed  by  orators  of 
that  dass,  while  expatiating  on  the  virtues  of 
the  vendible  commodities  consigned  to  their 
disposal,  are,  as  he  in  common  with  every- 
body else  must  have  remarked  every  now  and 
then,  such  as,  while  in  some  parts  of  the  an- 
dience  they  produce  the  desired  impression, 
excite  in  the  minds  of  others  the  idea  of  the 
ridiculous. 

But  no  panegyric  that  was  ever  bestowed 
by  any  audi  orator,  on  the  picture  or  tibe 
screen  of  a  marquis  or  a  duke,  had  mote  of 
exaggeration  in  it  than  the  pictures  wUdi 
this  vender  of  pufis  was  so  expert  at  drawing, 
naming  them  aJfter  this  ot  that  one  of  his  moot 
noble  patrons  and  originals.   His  piece  of  still 


the  whole  of** journey,**  nor  that  an  ^*  unmetho» 
dioal**  one.  He  did  more  than  serve  the  public 
without  being  paid  for  it :  he  trusted  the  public^ 
that  child  or  tiis  own  adoption,  with  his  own 
monev^with  the  greatest  put  of  nis  own  money : 
and  that  public- that  ^  bate  and  prt^ttgate^*' 
though,  in  a  pecuniary  sens^  not  in  general  eor* 
rupt,  trustee  of  his,  betrayed  its  trust 

f  Vis.  in  the  instances  of  loans,  lotteries,  and 
victualling  contracts.  ..-See  Mr,  Roae^  Obser- 
vations, &&  pp.  26  to  3L 
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life,  called  the  Marquis  of  Roddngliain — his 
Duke  of  Portland,  into  the  picture  of  which 
a  Kneller  or  a  Reynolds  would  have  put  more 
thought  than  nature  and  art  together  had  been 
able  to  force  into  the  original — that  original 
whose  closest  resemblance  to  a  picture  that 
had  thought  in  it  was  the  property  of  being 
vendible — that  puppet,  whose  wires,  after 
plaving  for  a  time  so  easy,  ran  rusty  at  last 
under  the  hand  of  Mr.  Canning  —  viewed 
through  the  raree-show  glass  of  Edmund 
Burke,  these  and  so  many  other  **  great  eha- 
racttrs"  appear  no  less  fit  for  their  **  high 
sUuatums"  than  the  counsellors  of  King  Solo- 
tmom^  when,  with  Punch  for  their  interpreter, 
on  the  drawing  up  of  the  curtain,  they  are 
displayed  in  the  act  of  paying  tributes  of  wis- 
dom to  the  wise. 

CompetUion, — This  word  would  not,  as 
oMCtion  so  well  did,  serve  the  sophist's  pur- 
pose. To  the  word  competition  no  smirk  stands 
associated — no  pulpit  —  no  hammer : — com^ 
petition — a  power,  the  virtues  of  which  had 
already  been  so  well  displayed  by  Adam 
Smith,  not  to  speak  of  Sir  James  Stewart : 
in  competition  he  beheld  that  security  against 
waste  and  corruption  which  would  have  been 
mortal  to  his  views. 


SECTION  XIL 

COHCLUDINO  OB8EEVATION8.—.  BURKS, 
WHY  THUS  SXAMINED. 

Erasmus  wrote  an  eulogium  on  foify :  but 
Erasmus  was  in  jest :  Edmund  Burke  wrote 
an  eulogium —  he  wrote  this  eulogium  —  on 
peculation:  —  and  Edmund  Burke  was  se- 
rious. 

In  thus  exhibiting  the  orator  in  one  of  those 
fits  of  extravagance  to  which  he  was  but  too 
subject — ^in  ejdbibiting  the  orator's  own  figure, 
according  to  the  monstrous  caricature  we 
have  seen  him  drawing  of  himself,  viz.  that 
of  a  man,  in  whose  estimation  nothing  but 
money  has  any  value  —  a  man  by  whom  all 
breasts  that  have  anything  in  them  that  is 
not  sordid,  are  to  be  marked  out  as  fit  objects 
of  abhorrence, — let  me  not  be  accused  of 
wasting  time  and  paper. 

It  is  out  of  this  his  book  —  meaning  always 
such  parts  of  it  as  are  found  suitable,  that 
our  statesmen  of  the  present  day  may  be  seen 
taking  their  lessons.  It  is  out  of  this  his  gar- 
den of  sweet  flowers,  that  the  still  existing 


finance  committee — and  without  acknowledg- 
ment— have  culled,  as  we  have  seen,  a  chaplet 
wherewith  to  decorate  their  brows.  It  is  in 
this  his  school,  that,  by  another  right  honour- 
able teacher  of  economy,  those  maxims  have 
certainly  been  found,  and  to  all  appearance 
learnt,  which  we  shill  come  to  presently. 

Had  the  purpose  of  his  argument,  or  of  hie 
life,  required  it  —  here,  in  this  very  place, 
instead  of  declaiming  and  writing /or  money, 
and  trying  to  persuade  men  that  nothing  but 
money  is  of  any  value,  the  orator  might,  and 
naturally  would,  have  declared  against  money, 
—  shown  in  the  way  that  so  many  other  de- 
daimers  have  shown,  that  it  is  of  no  value, 
that  it  is  even  worse  than  useless,  and  that, 
without  **  the  basest  profligacy  and  corrupt 
tion**  no  man — no  public  ooan  at  least  —  cao 
ever  get,  or  try  to  get,  any  of  it. 

In  exaggerations,  improbity  or  folly  may 
behold  a  use  on  either  side ;  but  to  coouion 
honesty,  nothing  is  here  needful  but  common 
sense. 

Money  is  a  good  thing — a  very  good  thing 
indeed:  and,  if  it  were  not  a  good  thing, 
scarce  would  anything  else  be  $  ror  there  are 
few  good  things  whidi  a  man  may  not  get 
by  means  of  it — get,  either  in  exchange  for 
it,  or  (what  is  still  better)  even  without 
parting  with  it. 

But  the  misfortune  is,  that  firom  us  the 
people,  for  paying  orators  of  the  class  or 
Edmund  Burke,  it  is  not  to  be  had  without 
our  being  forced  to  part  with  it:  and  if  the 
orator  sufTer  in  case  of  his  not  having  it — in 
case  of  his  never  having  got  so  much  of  it  aa 
he  could  have  wished,  we  the  people,  who, 
after  having  had  it,  find  ourselves,  for  the  use 
and  benefit  of  the  orator,  fi>rced  to  part  with 
it,  suffer  still  more. 

Thence  it  is,  that  if  there  be  anything  else, 
which,  the  people  not  feeling  themselves 
forced  to  part  with  it,  the  orator  can  per« 
suade  himself  to  be  satisfied  with,  so  much 
the  better.  Upon  this  plan,  everybody  is 
satisfied — orator  and  people  both :  whereas, 
upon  the  orator's  plan,  only  one  of  the  parties 
is  satisfied,  viz.  the  orator — the  orator,  who 
is  the  agent  and  spokesman  of  the  ruling  few  i 
while  the  other  party,  viz.  we  the  people,  ere 
suffering  and  grumbling,  and  as  it  should  seem 
not  altogether  without  reason;  for  we  are 
the  many;  and  in  our  number  consists  our 
title  to  regard :  a  very  unpretending  title,  bui 
not  the  less  a  good  and  sufficient  one. 
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PAPER  VI.— DEFENCE  OF  ECONOMY 

AGAINST 

THE  RIGHT  HONOURABLE  GEORGE  ROSE, 

riRST  PUBLISHED  IN  1817. 


ADVERTISEMENT. 


Whils  oommltiing  to  the  press  so  free  an 
examination  as  this  will  be  found  to  be,  of 
Mr.  Rose's  declared  principUa^  as  published 
by  him  on  the  subject  of  public  expenditure, 
there  would,  as  it  strikes  me,  be  something 
ungenerous  at  least,  if  not  unjust,  in  the  omis- 
sion, were  I  not  to  make  acknowledgment, 
as,  without  any  oommunicalion,  direct  or  in- 
direct, with  the  right  honourable  gentleman, 
I  hereby  do,  of  tech  proofr  of  due  regard  for 
economy  as  by  incidents  fidling  exclusively 
within  my  own  obseryation  have  been  fur- 
nished by  his  practice^  Of  the  measures  al- 
luded to — two  in  number — both  were  in  a 
very  considerable  degree  important:  one  of 
them,  in  respect  of  extent  asr  well  as  difficulty, 
pre-eminenUy  so :  and,  on  both  occasions,  in 
his  instance  as  well  as  that  of  Bir.  Pitt,  by 
such  tokens,  as  in  the  nature  of  the  case  could 
not  have  left  room  £or  doubt  in  the  mind  of 
any  person  in  any  situation,  it  fell  in  my  way 


to  be  assured  that  a  real  regard  for  economy, 
forming  a  striking  contrast  with  the  mixture 
of  waste,  corruption,  and  dark  despotism 
which  in  one  of  Uie  two  cases  has  since  been 
exemplified,  was  an  actuating  motive:  and 
that  with  the  spontaneously  expressed  desire 
of  receivingthose  suggestions,  which,  had  not 
circumstances  above  their  controul  stood  in 
the  way,  would  accordingly  have  been  re- 
ceived, any  such  design  on  the  parts  of  either 
of  them,  as  that  of  giving,  on  the  particular 
occasions  in  question,  any  such  increase  as,  on 
one  of  those  occasions,  has  since  been  given, 
to  corruptive  influence,  was  plainly  ineom- 
palible. 

As  to  the  tract  itself,  with  the  exception  of 
a  few  inconsiderable  verbal  alterations,  which 
the  nature  of  the  case  necessitated,  it  is  ex- 
actly in  the  state  in  which  it  was  written ; 
which  was  in  the  months  of  April  and  May 
1810. 


For  CanteniSf  vide  stqara,  p.  281. 


SECTION  L 


INTRODUCTION. 


Having  taken  my  leave  of  the  departed  ora- 
tor, I  have  now  to  pay  my  obeisance  to  the 
surviving  statesman ;  who,  though  in  the  line 
of  politics  not  always  conjoined  with  him,  will, 
in  the  track  of  principle,  be  on  the  ground 
here  in.  question,  found,  as  there  has  already 
been  occasion  to  observe,  separated  from  him 
by  no  great  distance. 

For  principles  such  as  on  this  same  ground 
may  serve  as  a  standard  for  comparison,  I 
must,  on  this  occasion,  as  on  that  other,  take 
leave  to  refer  the  reader  to  these  closely  com- 
pressed thoughts,  which  are  about  to  take 
their  chance  for  obtaining  a  small  portion  of 
his  notice.  [  Vide  Advertisement,  p.  276.] 


For  the  convenience  of  such  persons  whose 
taste  or  whose  disposable  time  shrinks  from 
any  such  mass  as  would  be  formed  in  the 
union  of  all  three  papers,  I  detach  in  advance 
these  two  parts  from  that  which  had  been  in- 
tended  to  precede  them.  But  forasmuch  as 
throughout  thu  third  part,  reference,  either 
express  or  tadt,  is  all  idong  unavoidably  made 
to  the  principles  laid  down  in  the  postponed 
part,  and  enforced  by  that  by  whi(&  this  one 
has  now  lately  been  preceded;*  I  find  my- 
self in  this  respect  reduced  to  the  necessity  of 
supposing,  or  at  least  writing  as  I  should  do 
if  I  supposed  the  postponed,  as  well  as  the 
already  published  part,  to  have  already  i 
its  experiment  upon  the  reader's  patience. 


•  In  the  Famphieteer,  No.  X  VII.  Jan.  1817. 
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hk  the  prodnction  of  Edmund  Barke,  the 
quantity  of  matter  taken  for  the  subject  of 
examination,  was  that  which  happened  to  be 
contained  between  the  62d  and  66th  pagei, 
both  indnrive.  ^thin  the  pages  designated 
by  the  same  numbers,  happens  to  be  contained 
the  only  part  of  Mr.  Rose's  work,  to  which 
the  like  tribute  of  unremitted  attention  has 
on  the  present  occasion  been  paid.* 

A  coincidence,  rather  more  material,  is — 
that  of  the  ducreptauy,  not  to  say  the  rejntg' 
nanof,  whidh  in  this  instance  as  in  thatf  will, 
if  I  do  not  greatly  deceive  myself,  be  seen  to 
have  place — by  the  one  architect  as  by  the 
other,  to  the  same  virtue,  viz.  eetnumy,  a 
temple  erected  in  the  first  part,  besten  down 
in  the  seoond.t 

SECTION  IL 

MK.  BOSE*8  FLBA8  IN  BAB  TO  ECONOMY. 

Plea  1 — Vastnu9  of  the  Expenditure. 
1.  The  first  of  his  pleas,  thus  pleaded  in  bar 
to  any  defiJcations  that  might  be  proposed 
to  be  made  from  the  nwss  of  public  burdens, 
is  that  which,  with  that  ingenuity  which  will 
not  pass  unobserved,  has  been  made  out  of 
the  very  magnitude  of  the  mass. 

*'  The  whole  revenue  of  Great  Britain," 
says  the  right  honourable  gentleman,  p.  62, 
«*is  more  than  £60,000,000  a-year;  the 
charge  on  which,  of  £242,000  for  pensions  and 
sinecure  employments  at  home  and  abroad, 
is  between  three  fiurthings  and  one  penny  in 
the  pound.  By  the  extinction,  therefore,  of 
all  sinecures  and  pensions,  a  person  paying 
taxes  to  the  amount  of  £50  a-year,  would 
save  about  4s.  Such  a  saving,"  continues  he, 
"  toe"  (who  are  we  f)  "  are  fiir  from  thinking 
should  DC  treated  as  trifling  or  insignificant ; 
it  would  ill  become  the  author  to  do  so :  on 
the  other  hand,  how  infinitely  short  woidd 
this  fidl  of  the  expectation  that  has  been 
held  out. 

"  But  if,"  continues  he,  "from  the  total 
sum  received  from  linecureM,  places^  and  pen- 


*  ObservatioDsrespecting  the  Public  Expendi- 
ture and  the  Influence  of  the  Crown ;  by  thellight 
flonouiable  Oeorge  Rose^  Ixmdon,  1810. 

-^  As  to  the  method  pursued  in  the  present  in- 
stance—whether  it  was  that,  by  thestotesman  in 
ouestion,  no  such  elaborate  art,  having  here,  as 
there,  been  employed  in  wrapping  up  peccant 
matter  in  splendid  tanguaee — or  in  shore  how- 
soever it  happened,  so  it  has  happened  that  the 
course  taken  on  that  occasion  by  the  commentator, 
iM>  ikr  as  concerns  the  prefixing  interpretations  to 
text,  has  not  been  pursued  h«e.  But,  to  avoid 
all  design,  as  well  as  charge,  of  misrepresenta- 
tion the  same  care  that  was  taken  there  nas  been 
continued  here,  viz.  that  of  not  hanrdiog  in  any 
instance  anything  in  the  shape  of  a  commeni<t 
without  laying  at  the  same  time  before  the  reader, 
In  the  very  words,  whatever  passage  served  or 
contributed  to  form  the  ground  of  it» 


stoMs,  deduction  were  made  of  such  as  have 
been  given  as  rewards  for  public  services,  the 
amount  would  be  yery  greatly  reduced ;  pen- 
aions  to  foreign  ministers  in  particular,  whose 
appointments  are  hardly  in  any  instance  suffi- 
cient for  their  maintenance." 

It  is  to  **  fiiieacres  and  penaumt**  alone, 
that  this  argument  has,  by  the  ingenious  au« 
thor,  been  applied ;  to  the  extra  pay  of  over- 
paid places,  not :  but,  applying  as  it  does  to 
both  branches  of  expenditure,  and  with  equal 
force,  it  would  be  wronging  the  argument 
not  to  give  to  both  of  them  the  full  benefit 
of  it. 

Now,  true  it  is,  that  were  this  argument 
to  be  received  in  the  character  here  proposed 
for  it,  it  would,  it  must  be  confessed,  be  a 
very  convenient  one,  and  save  others  in  abun- 
dance. For  every  4s.  a^year  which  you  wish 
to  give  away  without  any  public  use,  oontrive 
to  spend  £50  a-year,  for  whidi  such  a  use, 
or  the  appeacance  of  such  a  use,  can  be  found, 
and  your  justification  is  then  made. 

Meantime,  ^some  reasoners  there  are,  to 
whom  the  contrary  inference  would  appear 
the  more  reasonable  one:  —  unnecessaiy,  or 
even  necessary,  the  heavier  the  mass  of  our 
burdens  is  already,  the  less  able  are  we  to 
bear  any  addition  to  it,  or  even  this  or  that 
existing  part  of  it. 

In  my  own  view  of  the  matter,  I  must 
oonfiess  the  consideration  of  the  magnitude 
of  the  mass  is  a  consideration  to  which,  on 
a  question  such  as  the  present,  there  can  be 
no  necessity  nor  any  great  use  in  recurring. 

Whatsoever  it  be  that,  at  the  expense  of 
the  people,  is  by  the  trustees  of  the  people 
given  to  this  or  that  individual  without  equ^ 
valent,  and  that  an  adequate  one — I  mean, 
without  either  receiving  or  reasonable  expec- 
tation of  receiving  on  account  of  the  public 
a  preponderate  advantage,  is  so  much  waste, 
—  and  if  given  with  eyes  open  to  the  misap- 
plication of  it,  so  much  peaUation. 

When  by  indictment  a  man  is  prosecuted 
for  theft,  or  by  bill  in  equity  for  a  breach  of 
trust  in  the  way  of  peculation,  that  of  the 
pecuniary  circumstances  of  the  party  to  whose 
prejudice  the  act  of  dishonesty  has  operated, 
any  account  should  be  taken,  is  never  looked 
upon  as  necessary,  or  so  much  as  admissible. 
And  not  being  so  on  that  individual  scale, 
I  see  not  why  it  should  be  so  on  this  all- 
comprehensive  scale. 

But  if  so  it  were,  that  I  found  myself 
under  an  obligation  of  bringing  this  topic  to 
view,  it  seems  to  me,  that,  in  the  vastness  of 
the  existing  burdens,  I  should  be  more  apt 
to  view  an  argument  for  decreasing  it,  than 
either  for  giving  increase  to  it,  or  so  much 
as  keeping  it  from  decrease. 

The  misfortune  is,  that  without  being  thus 
expressed,  this  consideration  has  in  experi- 
ence operated,  and  with  too  much  efiect,  in 
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disposing  the  people  to  acquiesce,  without 
remonstrance,  under  unnecessary  pressure. 
Turn  over  the  book  of  history,  you  will  find 
that  the  heavier  the  burdens  hare  been  with 
which  the  people  have  been  loaded,  the 
greater  the  &cility  that  has  been  found  for 
rendering  the  load  still  heavier:  or,  what 
comes  to  the  same  thing,  look  backward,  and 
you  will  find  that  the  more  considerable  the 
load  they  had  been  accustomed  to,  the  greater 
was  the  difficulty  that  was  experienced  in 
persuading  them  to  submit,  though  it  were 
but  for  a  year  or  two,  to  any  addition  to  it. 

If,  as  the  fiudlity  of  engaging  them  to  sub- 
aiit  to  increased  burdens  increased,  the  suf- 
fering produced  by  those  burdens  diminished, 
this  disposition  of  mind  would  be  as  desirable 
as  it  is  natural*:  but  unfortunately  this  is  not 
the  case.  By  heaping  law  taxes  upon  law 
taxes,  and  law  fees  upon  law  fees,  you  may 
ruin  a  thousand  families  one  year,  two  thou- 
sand the  next  year,  and  so  on :  and,  the 
greater  the  number  that  are  thus  ruined,  the 
better  enabled  and  the  better  satisfied  will 
the  man  of  finance  and  the  man  of  law  be  to 
go  on  receiving  more  and  more :  it  will  be  to 
both  of  them,  as  it  has  been  to  both  of  them, 
and  to  both  in  one,  a  motion  of  course;  but 
it  does  not  appear,  or  (to  speak  intelligibly 
to  learned  gentlemen)  non  constat,  that  when 
the  number  thus  ruined  is  two  thousand,  the 
affliction  is  to  each  or  any  of  them  lighter  than 
when  the  number  was  but  one  thousand. 

For  forming  a  gag  to  stop  complaints  in 
the  mouth  of  the  party  tormented,  as  well  as 
a  caiius  to  case  the  heart  of  the  tormentor, 
precedent  is  indeed  a  mighty  good  thing; 
and  the  more  manifold  the  precedent,  the 
more  eflfective  the  gag,  as  well  as  the  harder 
the  callus :  and  the  latter  use  is  that  to  which 
these  several  pleas  against  economy,  and  this 
first  plea  in  particular,  seems  more  especially 
destined  and  adaptedL  The  misfortune  is, 
that  by  the  callus  formed  round  the  one  heart, 
the  affliction  that  rends  the  other  is  not  as- 
suaged. 

Oh  but,  sir  (cries  somebody,)  what  is  it  you 
are  about  all  this  while  ?  and  how  sadly  have 
you  been  misrepresenting  the  right  honour- 
able gentleman  1  Here  are  you  imputing  to 
him  this  sad  purpose,  and  tibat  immediately 
after  having  read  and  passed  over  (fie  upon 
you  I)  a  paragraph  in  which  he  tells  you  him- 
self the  purpose  he  had  in  view,  and  that  a 
very  different  one. 

True  it  is  that  I  have  read  that  paragraph ; 
but  as  to  the  purpose  spoken  of  in  it,  I  feel 
myself  under  a  sort  of  embarrassment  whicJi 
I  shall  proceed  to  state. 

*<  The  opinion  already  alluded  to,*'  says 
the  paragraph,  p.  62,  **  as  prevailing  to  a 
certain  extent,  that  if  sinecures  and  pensions 
were  entirely  suppressed,  the  burdens  of  the 
country  would  Imb  instantly  lightened  to  a 


great  amount,  and  by  some  entertained  that 
they  would  in  that  caaeheremoved altogether^ 
renders  it  necessary  that  a  comparison  should 
be  made  of  the  before-mentioned  total  (viz. 
of  sinecures  and  pensions,)  large  as  it  is,  with 
the  amount  of  the  taxes  raised  upon  the 
people." 

Now  then — what  is  expressly  averred  here 
is  —  that  an  opinion  to  the  purpose  in  ques- 
tion is  "  prevailing  to  a  certain  extent.** 

What  seems  to  be  insinuated  —  I  should 
rather  say —  what,  from  the  idea  of  '*  neceM^ 
sity  **  thus  brought  to  view,  some  readers 
might  be  apt  to  imagine,  is  —  that  the  pur* 
pose  the  right  honourable  gentleman  had  in 
view,  was  only  the  setting  the  people  right 
in  respect  of  this  supposed  prevalent  error, 
and  not  the  persuading  the  imposers  of  pub- 
lic burdens  to  consider  the  enormity  of  the 
mass  as  affording  an  argument  for  not  dimi- 
nishing it. 

Now  then,  as  to  this  supposed  error :  what 
seems  to  me  is,  that  it  must  have  been  in 
some  vision  or  some  dream,  and  nowhere  else, 
that  any  persons,  not  in  the  care  of  a  keeper, 
could  luive  presented  themselves  to  the  con- 
ception of  the  right  honourable  gentleman, 
as  entertaining  it.  The  interest  of  the  debt 
paid  without  money  —  the  expense  of  the 
army  defrayed  without  money — the  expense 
of  the  navy  defrayed  without  money, — all 
this,  not  to  speak  of  anything  more,  must 
have  been  believed  by  any  person,  in  whose 
mind  any  such  opinion  should  prevail,  as  that 
if  sinecures  and  pensions  were  suppressed, 
the  burdens  of  this  country  would  be  removed 
altogether. 

Another  thing  that  passes  my  comprehen- 
sion is,  how  should  it  be  that,  supposing  them 
to  have  found,  **  to  a  certain  extent,"  what- 
ever  that  extent  be —that  is,  to  a  certain 
number,  whatever  that  number  be — a  set  of 
people  among  whom  any  such  opinion  was 
prevalent,  how  it  should  be  that  it  should 
have  entered  into  their  conception,  otherwise 
than  in  dream  or  vision,  as  aboi'e,  that,  for 
the  purpose  of  setting  right  any  such  people, 
and  weaning  them  from  their  error,  there 
could  be  either  necessity  or  use  in  bringing 
forward  any  such  ingenious  and  accurate  cal- 
culation as  that  whidh  has  just  been  seen  and 
which  he  was  thereupon  immediately  about 
to  treat  us  with :  as  if,  supposing  the  exist- 
ence of  any  such  swine,  such  pearls  could  be 
of  any  the  smallest  use  to  them  I 

If  to  so  right  honourable  a  gentleman  any- 
thing could  be  attributed  that  would  bear 
any  such  appellation  as  that  of  artifice — (no 
I  will  not  call  it  artifice — I  will  call  it  astuHa 
—  and  then  everything  will  be  as  it  should 
be) — what,  on  an  occasion  such  as  this,  one 
should  be  tempted  to  suppose,  is,  that  the 
agreement  thus  brought  forward,  and  put  ia 
front  of  the  battle,  was  the  result  of  a  < 
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9ukaiioH  with  some  learned,  or  quondam 
learned,  as  well  as  right  honourable  or  ho- 
nourable gentlemen,  profoundly  learned  in 
that  superior  and  purer  branch  of  the  law 
called  equity ;  one  of  the  rules  of  which  is, 
that  in  the  drawing  of  the  initiatiye  instru- 
ment called  a  bill,  to  entitle  yourself  to  ask 
a  question  of  the  defendant,  you  must,  in  the 
first  place,  impute  to  him  the  having  told 
some  story  or  other,  no  matter  how  extrava- 
gant, which  he  never  told,  to  serve  him  in 
the  character  of  a  **pretemce**  for  defrauding 
the  orator  (your  client)  of  his  due ;  he  him- 
self neither  having  heard  of  the  defendant's 
ever  saying  any  such  thing,  nor  believing  him 
to  have  ever  said  it;  whidifiilsehood having 
thus  with  all  due  regularity  been  come  out 
with,  serves  by  way  of  licence,  as  well  as 
introduction,  to  whatsoever  other  fidsehoods, 
mixed  with  whatsoever  truths,  it  may  have 
been  deemed  convenient  to  introduce. 


SECTION  IIL 

FUa  2. — Need  of  Provision  fir  Decayed 
Nobility,  ffc. 

2.  Thb  next  plea  is  that  which  is  founded 
on  the  alleged  necessity  of  making  provision 
for  noble  and  respectable  fiimilies  fiillen  into 
decay. 

**  The  pension  list,"  continues  the  right 
honourable  advocate,  p.  63,  **  idso  contains 
provisions  for  noble  and  respectable  families 
fiiUen  into  decay ;  this  is,  however, '  conti- 
nues he,  <*  an  exertion  of  ruitional  generosity^ 
if  not  of  justice,  which  the  most  scrupulous 
economist  will  hardly  consider  as  improper. 
Something,"  continues  he,  "  must  certainly 
be  allowed  for  mere  fiivour ;  but  when  the 
instances  are  clearly  improper  (and  it  is  not 
meant  to  contend  there  are  no  such,)  they 
are  at  least  open  to  public  animadversion,  as 
they  are  now  regularly  laid  before  parliament, 
and  printed  from  time  to  time,  which  certain^ 
affords  a  considerable,  if  not  an  ejgectual, 
check  against  abuse" 

Thus  fiur  the  right  honourable  gentleman. 
For  my  own  part,  I  am  doomed  to  fell  into 
Bad  disgrace  with  him.  The  conception  en- 
tertained by  him  of  any  **  the  most  scrupulous  " 
sort  of  person,  in  the  character  of  an  *'  econo' 
mist,"  is  fer  outstripped  by  me.  Under  what 
denomination  it  may  be  my  lot  to  fell  in  his 
black  dictionary,  I  know  not;  if  it  were  that 
of  Jacobin  or  Leveller,  it  would  be  no  sur- 
prise to  me. 

Of  the  sort  of  justice  which  can  so  much 
as  permit,  not  to  speak  of  commanding,  any 
Budi  disposal  of  public  money,  I  have  no  con- 
ception ;  nor  yet  of  generosity,  unless  it  be 
of  that  pernicious  and  hypocritaosl  sort  which 
^gratifies  itself  at  the  expense  of  justice. 

My  protest  is  in  the  first  place  against  the 
Vol.  V. 


prindple;  as  being  founded  on  oppressive 
extortion,  and  breach  of  trust ;  as  sdSbrding 
encouragement  to  extravagance,  and  to  every 
vice  that  is  fed  by  extravagance;  as  being  still 
unjustifiable,  even  though  there  were  a  cer- 
tainty of  its  not  having  either  vice  or  extra- 
vagance for  its  consequence,  any  more  than 
for  its  cause. 

My  next  objection  is  to  the  amount;  aa 
being  without  limit;  as  scorning  all  limit: 
and  being  of  itself  capable  of  effecting  a  re- 
volution in  the  state  of  property,  if  it  did  not, 
in  a  revolution  in  the  state  of  power,  find  a 
preventive  remedy. 

I.  In  the  first  place,  as  to  principle. 

Now,  to  a  provision  of  the  sort  in  question, 
what  is  it  that,  according  to  the  right  ho- 
nourable gentleman's  law,  is  to  constitute  a 
man's  title  ?  It  is  **  decay;"  —  mere  decay; 
—  the  having^flea  into  decay;  t.  e.  the  being 
at  the  time  m  question  in  a  state  of  indi- 
gence. Mark  well,  that  to  indigence  at  that 
degree,  to  which  the  next  degree  is  death,  or 
at  least  disease,  his  argument  does  not  look ; 
for  indigence  in  that  shape,  provision  is  made 
already — made,  to  wit,  by  the  spedes  of  tax 
called  the  poor  rates:  a  tax  which,  even  by 
the  right  honourable  gentleman  himself,  on 
whose  feelings  public  burdens  sit  thus  lightly^ 
has  never  been  spoken  of  as  a.  light  one. 

This  provision,  then,  ia  not  the  sort  and 
degree  of  provision  he  has  in  view :  of  the 
sort  and  degree  of  provision  which  he  has  in 
view,  what  more  adequate  or  unexceptionable 
description  can  be  given,  than  that  which  has 
been  given  in  and  by  his  own  words?  For 
**  nolde  "  femilies,  then,  it  must  be  noble;  for 
"  respectable  "  iamiliea,  it  must  be  respectable. 

Against  provision  of  even  the  scantiest 
Idnd,  an  objection  that  by  manv  has  been  re* 
garded  as  a  peremptory  one,  is,  that  it  operates 
as  a  provision  for  idleness  and  extravagance. 
By  myself,  any  more  than  by  the  right  ho» 
nourable  gentleman,  it  has  never  been  re- 
garded in  that  light ;  not  seeing,  that  so  long 
as  it  is  confined  to  what  is  absolutely  neces« 
sary  to  keep  a  person  alive  and  free  from 
disease,  and  given  on  condition  of  workings 
where  work  can  be  made  profitable  (and  be- 
yond this  I  undertake  not  for  the  defence 
of  it)  subsistence  is  capable  of  acting  to  any 
preponderantly  formidable  extent  in  that 
character:  and  considering  that,  without  some 
such  provision,  multitudes  there  are,  that 
by  infirmity,  the  result  of  infiuny,  or  decrepi- 
tude, or  disease,  would  without  any  de&ult 
of  their  own  be  exposed  to  perish,  wd  would 
accordingly  perish,  by  lingering  disease  or 
fiunine. 

But  by  any  such  proviaon,  neither  the 
generosity  of  the  right  honourable  gentleman, 
nor  so  much  as  his  justice,  is  to  be  satisfied : 
for  noble  families,  satisfied  it  never  can  be  by 
anything  less  than  a  nobU  provision}  for  re* 
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tpectable  famiUei^  by  anything  less  than  a 
rnp^ctahle  one. 

In  the  provision  already  made  by  kw  — a 
proTision  neither  limited,  nor,  unfortmiately 
for  the  country,  capable  of  being  limited  — 
some  have  viewed  a  gulf  capable,  of  itself, 
of  swallowing  up  one  of  these  days  the  whole 
produce  of  national  industry.  Of  any  such 
disaster  I  have  not,  for  my  own  part,  any 
serious  apprehension ;  but,  of  the  generotity 
of  the  right  honourable  gentleman,  or  by 
whatever  other  name  this  article  in  the  cata- 
logue of  his  virtues  be  to  be  called,  of  this 
virtue,  if  once  admitted  to  operate,  and  in  the 
character  of  a  principle  set  the  law  to  prac- 
tice, I  cannot  but  regard  this  catastrophe  as 
an  inevitable  consequence. 

II.  For  now  let  us  think  a  little  of  the 
mmount:  and  to  this  the  right  honourable 
gentleman  has  not  attempted  to  set  any  limits. 
Vain  indeed  would  have  been  any  such  at- 
tempt ;  the  principle  scorns  all  limits.  Taken 
by  itself,  nobility, — had  that  been  the  only 
source  of  demand  on  this  score  — would  not 
have  scorned  all  limits.  Noble  families,  for 
example,  so  many :  —  in  each  fiimily,  gene- 
rations reckoning  downwards  from  eadi  peer, 
to  be  regarded  as  still  fio6/e,  so  many :  — mi- 
nimum of  the  pension  to  each  individual  in  a 
state  of  decay,  according  to  the  rank  occupied 
by  the  fiunily  in  the  scide  of  the  peerage,  u 
so  much.  Here  would  have  been  one  exer- 
cise for  the  light  honourable  gentleman's  skill 
in  figures. 

But  neither  for  the  right  honourable  gen- 
tleman's generonty,  nor  for  his  justice,  is  it 
enough,  that  fbr  nohle  fiuniUes  in  decay  a 
nobie  provision  be  thus  kept  up ;  for  respee^ 
table  ramilies  in  tibe  same  state,  there  must 
moreover  be  a  respectable  one.  Here  all 
powers  of  calculation,  even  those  of  the  right 
honourable  gentleman,  would  find  themselves 
at  a  stand. 

For  the  moment,  let  me  take  the  liberty  of 
proposing  for  them  an  analogous,  though 
■omewhat  different  exercise. 

By  the  taxes,  as  they  stand  at  present — 
(I  presume  it  is  out  of  taxes,  and  not  out  of 
neaven-dropped  manna  or  heaven-dropped 
quails,  that,  according  to  his  plan,  the  noble 
and  the  respectable  provision  would  be  to  be 
made) — by  the  taxes,  as  they  stand  at  pre- 
sent, a  certain  number  of  fiEunilies  are  every 
year  pressed  down  from  a  state  of  indepen«> 
dence  into  a  state  of  pauper  and  parochially, 
supported  indigence.  Now  then,  for  every 
branch  of  a  noble  and  respectable  family, 
which,  I7  the  noble  or  respectable  provision 
respectively,  is  kept  above  indigence — mean- 
ing that  which,  to  the  noble  or  respectable 
frmily  would  have  been  indigence — ^how  many 
brandies  that,  without  being  either  noble  or 
respectable,  or  as  yet  independent,  would  be 
pressed  down  into  that  which  really  is  indi- 


gence ?  If  thought  be  too  much  to  ask  for,  a 
calculation  of  tills  sort  horn  a  right  honour* 
able  hand,  in  which  figures  are  so  plenty  and 
so  much  at  command,  might,  at  any  rate,  be 
not  undeserving,  it  is  hoped,  of  a  few  figures. 

Another  exercise  for  the  mathematics  of 
the  right  honourable  gentleman.  The  respee- 
table  fiimilies — let  them  for  the  moment  be 
laid  out  of  the  question — let  the  calculation 
still  confine  itself  to  the  noble  ones. 

After  observations  taken  of  the  rate  of  the 
increase  given  to  nobility  by  his  still  present 
Majesty,  or  even  of  that  part  of  it  that  waa 
given  with  the  advice  of  the  right  honourable 
gentleman's  departed  hero,  let  him,  witk 
Cocher  in  his  hand,  carry  on  the  increase 
through  a  portion  of  future  contingent  time. 
Consideringthat  neither  Scotland  nor  Ireland, 
nor  anythiiv;  that  is  noble  in  either  kingdom, 
can  on  this  occasion  be  lefl  out  of  the  account^ 
let  him  inform  us  what  are  the  number  of 
years  that  will  have  elapsed  antecedently  to 
that  point  of  time  at  which  the  amount  of 
the  provision  made  on  his  plan  for  noble 
decay,  will  have  outstripped  that  of  the  pro- 
vision at  the  same  time  made  for  ignoble  in* 
digence. 

"  Oh,  but  you  are  confounding  classes  — 
you  are  confounding  species.  This  is  the  way 
with  you  jacobins  and  you  levellers,  Tou  con- 
found every  thing.  The  noble  and  respecta- 
ble fiunilies  are  of  one  species :  the  ignoble  and 
unrespectable  families  are  of  another.  The 
ignoble  and  unrespectable  families  are  of  the 
species  that  are  sent  to  Walcheren  ;  the  noble 
and  respectable  fiunilies  are  of  the  spedea 
that  send  them  there.  The  families  whose 
branches  are  to  be  preserved  from  decay,  are 
those  whose  feelings  have  a  right  to  be  con- 
sulted :  the  fiunilies  that  are  to  be  helped  on 
in  the  road  to  ruin,  are  those  whose  fieelingi 
have  no  such  right." 

A  smile  beams  on  the  countenance  of  the 
right  honourable  gentleman.  He  calls  fbr  hie 
n^^^t^tinct  peerage :  he  foresees  his  triumph:  he 
beholds  the  confusion  of  the  jacobin ;  when^ 
at  the  end  of  the  calculation,  it  has  been 
made  as  plain  as  figures  can  inake  anything, 
how  many  centuries  will  have  elapsed  before 
any  such  outstripping  can  have  tidcen  place. 

Well  then ;  having,  by  the  success  of  the 
operation  thus  performed  upon  the  noble  fa- 
milies, given  v^ur  to  his  hand,  let  him  try 
it  upon  the  respectable  ones. 

What  has  just  been  seen,  is  what  the  right 
honourable  genUeman  has  not  anywhere  said. 
True ;  —  but  it  is  what  (I  fear  much)  firom 
the  beginning  of  this  pamphlet  to  the  end  of 
it,  is  but  too  much  like  what  he  has  thought. 

'*  Something,*'  (says  the  right  honourable 
gentleman,  sudb  is  his  candour)  '*  something 
must  certainly  be  allowed  for  mere  fiivour.** 
Good  sir,  ^ou  already  forget  your  own  argil* 
ment;  it  u  all  mere  &voar,  or  it  ii  none. 
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**  Decay,"  not  service ;  "  decay,"  not  merit 
in  any  shape,  real  or  imagined,  was  your  title : 
decay,  by  what  cause  soever  produced,  as 
wen  as  in  whatsoever  quantity;  produced  by 
eating  and  drinking,  —  produced  by  carrying 
about  seraglios  in  foreign  missions,  —  pro- 
duced by  horse-radng, — produced  by  dice  or 
E.  O. ;  is  decay  less  decay  ?  Is  notnlity  the 
less  noble?  Is  respectability  (I  mean  your 
sort  of  respectability  —  the  respectability 
which  consists  in  having  or  spending  money 
of  one's  own  or  other  people's)  the  less  re- 
spectable? 

Talk  of  justice  and  injustice  I  So  long  as 
any  one  individual  is,  whether  on  the  score 
of  nobiUty  or  of  retpectability^  preserved  in 
this  way  from  decay,  it  is  not  mere  dis&vour, 
it  is  no  better  than  mere  injustice,  to  refuse 
it  to  any  other. 

**  But  where  the  instances  are  clearly  im- 
proper—  and  it  is  not  meant,"  continues  the 
right  honourable  gentleman,  **  to  contend 
that  there  are  no  such,  they  are  at  least  open 
to  public  animadversion."  Good  sir,  once 
more  your  candour  carries  you  too  fiu-.  What 
you  do  not  mean  to  contend  for,  I  must,  even 
I.  Indeed,  sir,  there  are  not  any  such  in- 
etanees :  your  principle  admitted,  there  can- 
not be  any. 

**  Tliey  are  at  least  open  to  public  animad- 
version,"  Your  pardon,  sir ;  indeed  they  are 
not.  Individually  they  are  not :  they  are  not 
common :  to  the  **  public"  two  things  alto- 
gether necessary  to  the  purpose  are  wanting, 
▼iz.  information  and  time.  Mr.  Brown  has 
£1200  a-year :  two  Miss  Vandals  have  £600. 
Who  knows  who  this  Mr.  Brown  or  those 
Miss  Vandals  are?  At  the  moment  when  the 
necessity  of  providing  for  noble  or  respectable 
decay  in  the  person  or  persons  of  this  Mr. 
Brown  or  these  Miss  Vandals,  has  by  some 
'Boble  or  right  honourable  person  been  whis- 
pered into  the  royal  ear,  the  whisperer  knows : 
"but  the  next  moment  nobody  knows.  Even 
now  there  are  more  of  them  than  the  public 
patience  can  endure  so  much  as  to  coim^.*  and 
shall  we  talk  of  scrutiny  9  More  than  can  be 
80  much  as  counted  even  now!  and  what 
shall  we  say  when,  your  principle  being  in 
lull  operation,  there  are  with  us  in  England, 
as  you  know  when  there  were  in  Firance, 
enough  of  them  to  fill  a  red  book,  and  that, 
like  Uie  army  list,  no  small  book,  of  them- 
selves. 

No,  sir ;  individually  open  to  public  ani- 
madversion they  are  not,  even  now :  much 
less  at  the  time  in  question  would  they  be. 
But  in  the  lump,  in  the  principle  on  which 
they  are  proposed  to  be  multiplied,  and  that 
to  infinity,  they  are  '*  open  to  animadversion :" 
'  and  on  this  consideration  it  is  that  the  pre- 
sumption, betrayed  by  the  present  weak  and 
'inadequate  attempt  at  **  animadversion/'  has 
found  its  causCiT 


On  the  vfing,  who  can  think  to  catch,  who 
l*an  so  much  as  follow,  aU  such  wasps?  But 
in  the  egg,  if  the  people  have  but  spirit  enough, 
they  may  be  crushed. 

**  Something,"  says  the  candour  of  the 
right  honourable  gentleman,  **  must  be  al- 
lowed for  mere^oour.*'  Yes :  and  something 
must  also  be  allowed  for  an  affection  of  an 
opposite  nature.  This  candour  of  his  shall 
not  go  unrequited :  it  shall  be  paid  for  in  the 
same  coin.  U  profusion  hi,  as  it  appears  to 
be,  all  that  is  meant  by  '*  the  abuse,"  a  check 
that;abuse  <*  certainly*'  has ; — and  that  check 
but  too  **  certainly"  is  **  considerable,"  though 
unhappily  it  is  far  from  being  **  an  effectual** 
one.  Of  itself,  profusion,  were  that  the  whole 
of  the  disorder,  would  have  no  check :  but, 
complicated  as  it  is  with  another  disorder, 
corruption,  in  that  other  disorder,  odd  as  the 
case  may  seem  at  the  first  mention  of  it,  it 
does  find  a  sort  of  a  dieck :  the  diarrhaa  finds 
in  the  septic  diathesis  a  sort  of  astringent. 

The  puadoz  will  disappear  immediately. 
When  it  happened  that  the  right  honourable 
gentleman,  by  whom  the  case  of  the  sprig 
of  decayed  nobility  or  respectability  had  been 
submitted  to  royal  <*  generosity "  or  royal 
**  justice,"  had  been  voting  on  the  improper 
side,  the  instance  (could  any  such  hopelesa 
intrusion  be  supposed  on  the  part  of  the  right 
honourable  gentleman)  would  be  one  of  the 
clearly  improper  ones,  and  the  decay  would 
be  left  to  its  own  natural  course.  When  so 
it  happened  that  on  all  occasions  the  patron 
had  properly  understood,  as  in  duty,  I  mean 
in  loyalty,  every  such  patron  is  bound  to  un«* 
derstand,  what  on  each  occasion  is  the  proper 
side,  the  decay  would  find  its  proper  preser- 
vative, and  the  profusion  would  be  left  to 
the  operation  of  that  check,  with  the  virtue 
of  which  the  right  honourable  gentleman  is 
so  nearly  satisfied ;  I  mean,  that  "  certainh^ 
considerable,  if  not  effectual  check**  against 
abuse,  which  is  **  afforded"  by  the  pensions 
forming,  when  the  mischief  is  past  remedy, 
part  and  parcel  of  that  almost  completely  un- 
intelligible, and  effectually  inscrutable,  mass 
of  information  or  non-information,  which  is 
'*  now"  *'  so  regularly  laid  before  parUammt" 


SECTION  IV. 

Plea  3.— iVcerf  of  Subsistence  for  Official 
Persons, 

3.  A  THIRD  plea  is  that  which  is  composed  of 
the  alleged  non-excess,  or  even  insufficiency^ 
of  official  incomes. 

"  If  we  look  to  official  incomes,  it  will  be 
found  they  are  in  most  cases,"  says  the  right 
honourable  gentleman,  **  barely  equal  to  the 
moderate,  and  even  the  necessary  expenses  of 
the  parties :  in  many  instances,  they  are  ac* 
tually  insufficient  for  these." 
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Under  the  modest  guiie  of  a  plea  against 
rttrenehnent,  we  have  here  a  plea/br  inereau, 
and  that  again  an  inexhauitible  one. 

In  this  plea,  two  points  present  a  more  par- 
ticular call  for  observation. 

One  consists  in  the  imdefmUeiuu,  and  thence 
in  the  muverMolity,  of  the  terms  by  which  the 
imeomet  in  question,  and  thence  the  mcomists 
are  deognated.  By  **  qfficial  incomeSf**  unless 
some  word  of  limitation  be  annexed  —  and 
no  such  word  is  annexed — must  be  under- 
ctood  all  official  incomes.  Less  than  aU  can- 
not be  meant ;  for,  if  anything  less  be  meant, 
the  argument  CbJIs  short  of  its  undissembled 
purpose.  In  most  eases,  scantiness  being  as- 
serted, and  in  many,  insufficiency  —  and  that 
even  without  a  view  to  Uie  single  purpose  of 
a  bare  subsistence,  whether  there  be  any  of 
these  incomes  that  are  more  than  **  barely 
equal"  to  that  object,  is  left  to  conjecture. 

2.  The  other  the  word  neee$Mary,  via.  in 
the  application  here  made  of  it  to  a  mass  of 
expenses  that  are  to  be  defrayed  at  the  public 
ehaiige :  an  aggregate  composed  of  the  several 
individual  expenditures  a£  all  these  several 
official  persons ;  and  when  the  present  Mr. 
Hose  comes  to  be  in  the  situation  (poverty 
excepted)  of  the  kte  Bir.  Pitt,  let  any  one 
calculate,  whose  skill  in  calculation  is  equal 
to  the  task,  how  many  are  the  hundreds  of 
thousands,  not  to  say  the  millions,  a-year, 
that  will  depend  on  the  construction  of  these 
two  words. 

To  assbt  us  in  this  calculation,  an  example, 
though  unfortunately  but  one,  has  been  af- 
ford^ us  by  the  right  honourable  gentleman : 
and,  so  fiff  as  this  carries  us,  it  will  appear 
thai,  even  where,  by  the  frugality  of  the  right 
honourable  gentleman,  it  is  confined  to  what 
is  **  JMcestayy,'*  (the  inflexibility  of  this  vir- 
tue not  suffering  it  to  rise  to  so  high  a  pitch 
as  even  to  be  "  modgratt^**)  what,  in  speaking 
of  an  official  person,  is  meant  by  his  exptnae^ 
is  composed  of  the  official  income,  whatever 
it  be,  whidi  he  finds  provided  for  it  by  law, 
together  with  a  capital  to  the  amount  of  be- 
tween ei£^t  and  nine  years'  purchase  of  it, 
or  reckoning  by  the  year,  about  25  per  cent 
upon  it,  Uie  person's  own  patrimony,  if  he 
happens  to  have  any,  included  or  not  included, 
fiat  of  this  under  another  head.* 


SECTION  V. 

PUa  4 Need  of  Money  Jbr  making  Fortune 

for  Official  PertonM  and  their  Famlies. 

4.  Tm  next  plea  is  that  which  is  founded 
on  the  alleged  necessity  of  enabling  persons 
in  official  situations  —  all  persons  in  all  offi- 
cial situations — to  provide  for  their  fiunilies 
at  the  public  expense. 

••  Biay  we  not  then  venture  to  ask,"  con- 
•Section  IX. 


tinues  the  argument  from  the  passage  last 
quoted — **  may  we  not  then  venture  to  aak, 
whether  it  is  reofoaaA/e,  or  whether  it  would 
be  politic,  that  such  persons  should,  after 
spending  a  great  part  of  their  lives  with  ta- 
duMtry,  zeal^  nndfidelily,  in  the  discharge  of 
trusts  and  public  duties,  be  left  afterwards 
without  reward  of  any  sort,  and  their  fianiliei 
entirely  without  provision?" 

The  skill  of  the  right  honourable  gentle- 
num  in  arithmetic  is  above,  fiur  above,  d»pute ; 
but,  if  we  may  venture  to  say  as  much,  his 
lo^  seems  to  be  not  altogether  upon  a  par 
with  it. 

His  antecedent,  as  delivered  in  the  last  pre- 
ceding sentence,  is,  that  the  **  official  income" 
of  the  official  man  is  *'  in  many  instances 
insufficient,"  even  for  his  necessary  expenses^ 
meaning  his  necessary  current  expense ;  and 
in  this  next  sentence,  the  eonaeqaent  or  em^ 
cbinon  drawn  is,  that,  in  plain  English,  and  to 
speak  out,  he  ought  to  be  enabled  to  make 
his  fortune  always  at  the  public  expense; 
and  that  to  so  good  a  purpose,  thtft  after  hia 
decease  his  fiimily  may,  in  respect  of  current 
expenses,  so  long  as  it  continues,  find  itself 
— in  what  plight  ?  in  the  same  plight  (we  are 
left  to  conclude)  or  thereabouts,  as  its  found- 
er, the  official  man  himself. 

As  to  the  being  preserved  as  long  as  it 
lasts,-— preserved  in  all  its  branches  from  de> 
cay, — tlwt  any  such  provision  would  be  short 
of  the  mark,  though  not  to  what  degree  short 
of  the  mark,  is  what  we  are  assured  of;  for 
if  the  famUy  of  an  official  person  be  a  respeo- 
table  fomily  (and  if  not,  what  fiunily  can  be  a 
respectable  one?)  if  this  be  admitted,  ''trusts," 
or  no  trusts,  ''public  duties,"  or  no  public  do* 
ties;  the  being  kept  in  a  state  of  perpetual 
preservation  from  decay  is  a  right  that,  in  the 
preceding  paregraph,  has  been  diumed  for  them 
by  the  right  honourable  gentleman's  "gene- 
rosity," supported  by  his  juetice. 

Tie  form  of  the  argument  is  indeed  rather 
of  the  rhetorical  than  the  logical  cast — May 
we  not  venture  to  ash  f  The  answer  is,  good 
sir,  no  apology — ask  boldly;  but  ask  one 
thhig  at  a  time.  First,  let  us  make  up  the 
deficiency  in  respect  of  current  and  present 
expenses,  and  as  the  supply  we  are  to  provide 
for  these  "  dischargers  of  trusts  and  duties" 
is  to  keep  pace  with  their  expenditure — with 
the  expenditure  of  each  and  every  of  them 
(for  your  "  generosity"  makes  no  exception) 
— "  may  we  not  then  venture  to  ash,*'  on  our 
parts,  for  a  litUe  breathing  time  ?  If  so,  then, 
after  we  have  taken  breath  a  litde,  will  be  the 
time  for  entering  on  the  further  employment 
you  have  found  for  us ;  vix.  the  making  pro- 
vision for  the  fiunilies  of  those  official,  and 
therefore  meritorious  persons,  whose  "  wAts- 
try,  zeal,  and  fidelity,**  as  we  have  not  the 
honour  of  being  acquainted  with  them,  it  ia 
impossible  for  as  to  dispute. 
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To  tliis  industry,  seal,  and  fidelity,  the 
**  reward**  which  your  generosity  and  justice, 
your  reason  and  your  "policy," have  in  store 
for  them,  is  doubtless  to  be  proportioned :  for 
otherwise  those  virtues  of  theirs  would,  as 
to  a  part  of  them  more  or  less  considerable, 
be  left  without  reward — (virtue  left  without 
its  reward  I) — and  as,  in  the  estimate  to  be 
formed  of  the  degree  in  which  these  several 
virtues  will,  by  the  several  official,  and  there- 
fore meritorious,  persons  be  displayed,  your 
^^poUty"  under  the  guidance  of  your  *'  gene- 
roflity,"  will  not  find  itself  under  any  restraint ; 
the  quantity  of  the  reward  will  be  as  little  in 
danger  of  finding  any  such  limits,  as  would 
pinch  and  straiten  it. 

The  *' insufficiency"  of  their  respective 
**  official  incomes,*' for  the  respective  "  neces- 
ttry  expenses  "  of  these  officially  industrious, 
lealous,  and  ^'fidthful*'  persons — as  such  is 
the  title  on  which  the  "generosity,**  "jus- 
tice,*' "  reasonableness,'*  and  "  policy"  of  the 
right  honourable  gentleman  rest  their  right 
to  have  their  "  necessary  expenses'*  defrayed 
for  them,  and  at  the  same  time  their  fortunes 
made  for  them ;  and  as  no  other  man  can  be 
io  good  a  judge  of  what  is  necessary  for  a  man 
as  the  man  himself  is — ^there  is  a  sort  of  com- 
fort  in  the  reflection,  how  small  the  danger 
u,  that,  upon  the  principles  and  plans  of  the 
right  honourable  gentleman,  virtue,  in  any 
such  shape  at  least  as  that  of**  industry,  zeal, 
and  fideUty,*'  (meaning  always  official  ditto) 
will  be  left  without  its  reward.  Having  got 
your  official  situation,  you  spend  in  it  so  much 
a-year  as  you  find  necessary.  Having  so  done, 
thus  and  then  is  it  that  you  have  entitled 
yourself  to  the  benefit  of  the  right  honour- 
able gentleman's  conclusion— his  logical  con- 
clusion, embellished  and  put  into  the  dress 
of  a  rhetorical  erotens —  that  you  are  entitled 
to  receive  out  of  the  taxes  as  much  more  as 
will  secure  to  your  "  family"  that "  provision** 
idiich,  in  virtue  of  your  **  industry,  zeal,  and 
fidelity,**  speaking  without  partiality,  or  with 
no  other  ** partiaUiy**  than  that  which,  ac- 
cording to  the  head-master*  in  the  school  of 
official  economy,  is  a  kind  of  justice,  it  appears 
to  you  to  deserve. 

After  so  exemplary  a  pattern  of  diffidence 
as  has  been  set  by  a  right  honourable  gen- 
tleman, whose  grounds  for  confidence  are  so 
manifest  and  so  unquestionable,  a  plain  man, 
who  feels  no  such  grounds,  nor  any  grounds, 
for  any  such  pleasurable  sensation,  can  scarce 
muster  up  enough  of  it  to  put  a  question  of 
any  kind,  for  fear  of  being  thought  encroach- 
ing :  but,  if  any  one  would  save  me  harmless 
from  that  charge,  I  would  venture  to  ask 
whether  it  may  not  have  been  by  a  too  un- 
qualified  adherence  to  these  principles,  a  too 
jigid  adherence  to  these  precepts,  of  the  two 

•  Borke,  p.  0& 


great  masters,  and  without  taking  the  benefit 
of  those  precautionary  instructions,  whidi  the 
prudenee  or  even  the  example  of  one  of  them 
might,  if  sufficiently  studied,  have  fiumished 
them  with,  that  their  right  honourable  friend 
Mr.  Steele,  and  the  honourable  Bir.  VilUers, 
and  the  till  the  other  day  honourable  Mr. 
Hunt,  and  the  gallant  General  Delancnr,  and 
the  **  induBirumi,  zealous,  andfaithfla"  Mr. 
John  Bowles,  with  his  et  coteras,  and  so 
many  other  et  eaeteras,  were  led  into  those 
little  inaccuracies,  which  time  after  time  have 
afforded  matter  of  so  much,  though  happily  as 
yet  fruitless,  triumph  to  jacobins,  levellers, 
and  pariiamentary  reformers  ? 

It  is  necessity  alone,  and  not  inclination, 
that,  in  the  performance  of  the  task  I  have 
set  myself  in  the  school  of  economy,  so  fre- 
quently imposes  upon  me  so  great  a  misfor* 
tune  as  that  of  being  seen  to  difier  from  so 
great  a  master  as  the  right  honourable  gentle- 
man ;  and  accordingly,  wherever  I  am  fortu- 
nate enough  to  be  aUe  to  descry  between  us 
anything  like  a  point  of  coincidence,  it  is  with 
proportionable  eagerness  that  I  lay  hold  of  it, 
and  endeavour  to  make  the  most  of  it. 

His  plan  is — ^that "  official  persons,*'  among 
whom,  for  the  purpose  in  question,  he  indudes 
(I  presume)  persons  proposed  or  proposing 
themselves  for  official  situations,  shoidd  do* 
termine  for  themselves  what  mass  of  emolu- 
ment is  sufficient  for  their  own  expenses,  and 
what  for  the  expenses  of  their  respective  fiu 
milies,  in  present  and  in  friture.  Now,  thua 
fiff ,  this  is  exactly  my  plan.  Thus  fiff,  then, 
we  are  agreed ;  but  now  comes  the  unfiirtu- 
nate  difference. 

My  plan  (it  will  be  seen)  is,  that  having 
formed  his  own  calculations,  each  candidate, 
in  taking  his  determination,  should  ti^  it 
once  for  all :  and  moreover,  that,  as  in  the 
case  of  stores,  in  which  instance,  instead  of 
skilfiil  kbour  itself,  the  produce  of  skilfiil 
labour  has,  with  such  weU-grounded  appro- 
bation on  the  part  of  the  right  honoiuaUe 
gentleman,  been,  ever  since  the  time  he  speaks 
of,t  reguhirly  fornished  for  the  public  service, 
there  should  be  a  "  competiium,"  whereupon 
that  one  of  them,  whose  judgment  concerning 
what  is  sufficient  for  him  and  Att,  is  most  fi^ 
vourable  to  the  public  interest,  should  (unless 
for,  and  to  the  extent  o^  special  cause  to  the 
contrary)  be  accepted. 

Thus  fiu*  my  plan.  But,  according  to  the 
right  honourable  gentleman's,  the  accepted 
candidate,  who  without  any  such  competi- 
tion is  to  be  accepted,  viz.  in  consideration 
of  that  "  industry,  zeal,  and  fidelity,"  which 
will  be  so  sure  of  being  found  in  him — this 
accepted  candidate,  after  his  calculation  haa 
been  formed,  and  the  office,  with  its  emolu- 
ment, taken  possession  of,  is  to  have  the  con^ 
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jirenienoe  of  remaining  at  liberty  to  correct  by 
tbe  light  of  experience  (as  we  shall  see*  the 
iUttstrious  diief  and  pattern  of  all  official  men 
di4)  any  such  errors  as  the  calculation  shsll, 
from  time  to  time,  haye  been  found  to  contain 
in  it.  By  this  practical  test  having  ascertained 
what  is  ''  necessary"  for  his  own  present  ez« 
penses,  he  will  have  put  himself  in  a  condition 
to  determine,  and  ought  accordingly  to  stand 
charged  with  the  *'  trust  and  duty**  of  deter- 
mining, what  further  provision  wiU  be  neces- 
sary for  the  **  necessary  expenses**  of  his  fiunily, 
considered  in  its  several  branches,  present  and 
future  contingent,  for  and  during  iAie  continu- 
ance of  that  portion  of  time  called^fiire  time. 

Another  unfortunate  difference  is  —  that, 
according  to  my  plan,  no  exclusion,  either 
express  or  implied,  is  put  upon  such  candi- 
dates to  whom  it  may  happen  to  have  pro- 
perty or  income  of  their  own :  unable  as  I  am 
to  discover  any  such  office,  for  the  "  trusts 
and  duties**  of  whidi,  any  such  property  or 
income  can  reasonably  be  considered  as  con- 
stituting, in  any  pcnnt  of  view,  a  ground  of 
disqualification,  or  to  understand,  how  it  can 
be  that  a  hundred  a-year  should,  in  the  case 
of  its  being  a  man's  own  private  money,  go 
less  fiff  towards  the  defraying  the  *'  necessary 
expenses**  of  him  and  his,  than  if  it  were  so 
much  publie  money,  received  in  the  shape  of 
official  emolument  out  of  the  public  purse. 
What,  in  regard  to  my  offidal  man,  my  plan 
accordingly  assumes,  is  ^—either  that  he  has 
more  or  less  property  or  income  of  his  own, 
or  (what  in  my  view  comes  to  much  the  same 
thing)  what,  if  anything,  remains  to  the  offi- 
cial situation,  after  the  offer  made  by  him,  in 
relation  to  it,  has  been  accepted,  is,  in  his 
own  judgment,  sufficient  for  bis  "  expenses,'* 
**  necessary**  and  unnecessary,  upon  every 
imaginable  score. 

Of  this  assumption,  that  which  seems  all 
along  to  have  been  proceeded  upon  by  the 
ri^t  honourable  gentleman's  plan,  is  exactly 
the  reverse. 

.  True  it  is,  that  no  disqualification  act,  ex- 
cluding from  official  situations  all  such  persons 
as  shall  have  either  property  or  income,  is  any- 
where proposed  by  him ;  —  no,  nor  is  so  much 
as  any  recommendation  given  by  him  to  the 
wisdom  of  the  crown  in  the  choice  it  makes 
of  persons  for  filling  these  situations,  to  act 
as  iif  a  law  to  some  such  effect  were  in  force. 
But,  all  along,  the  supposition  proceeded  and 
argued  upon  by  him  b — that  there  exists  not, 
in  the  quarter  in  question,  any  such  relatively 
superfluous  matter :  a  state  "  entirely  without 
provision**  is  the  state  in  which  "  afterwards" 
to  wit,  after  "  a  great  part  of  his  Ufe  spent"* 
by  the  offidsl  person  "  in  the  discharge  of 
trusts  and  duties,"  his  **fam:Af"  is  spoken  of 
im  being  **  left^**  and  it  is  upon  this  suppbsi- 

•  Infra,  glX, 


tion  that  at  least  tiie  *<  poUc/*  of  the  right 
honourable  gentleman  (not  to  speak  of  his  hu« 
inanity)  grounds  itself  in  the  appeal  it  makes 
to  that  same  endowment,  which  he  beholds 
as  fixed  in  the  breasts  of  those  honourable 
persons  for  whose  use  this  lesson  of  economy 
is  designed.  Would  it  be  **  reasonable  f  "■.- 
would  it  be  ** politic?** — are  the  questions 
which  on  this  occasion  he  asks  leave  to  "  osa- 
ture  to  ash" 

SECTION  VI. 

Plea  5.  —  Need  of  Money  for  Buying  Men 
off  from  Professions, 

5.  A  FiPTH  plea  is  composed  of  the  alleged 
necessity  of  buying  off  men  fi'om  private 
pursuits:  in  other  words,  of  the  want  of 
«  wisdom"  there  would  be  in  failing  to  allow 
"^to  official  men — to  all  official  men — in  the 
shape  of  official  emolument,  as  much  moneys 
at  the  least,  as  anybody  can  gain  <<  by  trad« 
or  manufiMtures." 

"  It  would  hardly,"  says  he,  p.  64,  «  be 
inte,  on  ruction,  to  establish  a  principle^ 
which  would  have  a  tendency  at  least  to  ex* 
dude  fi-om  the  service  of  their  country,  men 
likely  to  be  useful  to  it.  Great  numben  of 
those  who  engage  in  trade  and  manufiicturee 
(than  whom  none  are  held  in  greater  estama^ 
tion  by  the  author)  or  who  enter  into  various 
professions,  frequently  acquire  very  large  for« 
tunes**  (very  true  indeed)  **  and  seldom,  if 
they  have  talents  and  perseverance,  fidl  to 
obtain  independence.  What  faimess,  justice, 
or  reason,  is  there  then  in  marking  the  cha- 
racter of  the  official  man  alone  with  disre* 
spect,  and  himself  as  unfit  to  have  reward  in 
any  case,  beyond  an  annual  stipend  for  his 
labour  and  services,  just  sufficient  for  his 
current  expenses,  however  fiiitfafiilly  and  dili- 
gently he  may  have  discharged  an  important 
trust  for  a  long  series  of  years  ?  '*  "  Surely,** 
concludes  he,  **  it  is  not  unwise  or  unrea- 
sonable that  the  public  should  be  in  a  situa- 
tion UiHdton  limited  extent  for  talents,  in 
competition  with  other  honourable  and  lucra- 
tive professions,  and  various  branches  of  trade 
and  manufiictures.*' 

Thus  fiir  the  right  honourable  author :  — 
as  for  the  obscure  commentator,  perplexity  is 
once  more  his  fioe.  The  right  honourable  au- 
thor sp^s  of  a  principle :  a  principle  which» 
such  as  it  is,  he  disapproves  oU  But  what 
this  principle  is,  the  obscure  commentator 
can  no  otherwise  take  his  chance  for  dedarii^ 
aright,  than  by  a  very  random  guess. 

The  omitting,  in  the  instance  of  an  official 
person,  to  mdce  for  his  family  a  provision, 
such  as  he  (the  official  peraon)  or  the  right 
honourable  author,  or  somebody  else  (and 
who  else  ?)  shall  pitch  upon  as  being  "  neces^^ 
sary,*  and,  according  to  the  just-described 
plan  of  estimation,  sufficient  f  An  omiaaion 
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Sir 


to  thii  effect,  u  it  the  thing  to  which,  by  the 
ityle  and  title  of  a  ** prtnc^yfe,"  the  right  ho- 
nourable gentleman,  **  on  rfJUdUm^*  meana 
to  attach  the  eeMMrt  (for  gentle  and  consi- 
derate as  it  is,  it  is  still  a  oeiuvre) — attached 
to  it,  vix.  by  saying  of  it  that  *<it  would  hardly 
be  wise  T  Yes ;  this  must  be  it ;  at  any  rate, 
it  is  the  nearest  approach  to  it  that  the  per- 
plexed commentator  is  able  to  make. 

But  of  this  pnncs^ife,  which  "  it  would 
hardily  he  wise  to  eatal^ih"  though  unfortu- 
nately we  haye  no  such  specific  and  particular 
description,  as  (were  it  only  to  save  us  from 
wishii^i^  to  see  an  unwise  principle  established) 
we  cannot  but  wish  for,  we  have  at  any  rate 
a  general  description,  vis.  such  a  description 
as  is  given  of  it  by  the  designation,  its  im- 
puted tendenof  ; — and  that  in  so  many  words : 
—  <*  a  principle'*  (says  he)  '*  which  would 
have  a  tendency  utieast  to  exclude  from  the 
service  of  their  countrymen  likely  to  be  use- 
ful to  it" 

Now,  in  ibh  principle,  if  so  it  be  that  the 
perplexed  commentator  has  succeeded  in  his 
humble  endeavours  to  pierce  the  doud  that 
covers  it  — in  this  principle  we  have  another 
measure  of  the  quantity  of  emolument  which 
on  this  sin^e  score,  not  to  speak  at  present 
of  any  other — on  tiiis  one  account,  viz.  that 
<^  money  to  be  employed  in  making  the  for- 
tunes of  their  respective  fiunilies,  the  right 
honourable  author,  did  it  depend  on  faim, 
would,  in  the  situation  of  minister,  annex  to 
office,  — annex  to  every  office. 

Let  us  distinguish  what  requires  to  be  dis- 
tinguished. What,  under  the  last  head,  we 
learned,  was  one  of  the  pwrpoue  for  which 
the  offidal  emolument  was  necessary ; — what, 
under  this  head,  we  receive,  is  a  sort  of 
standard  of  reference,  from  which  the  quan- 
tity of  that  necessary  emolument  may  be 
estimated,  and  finally  set  down  in  figures. 
True  it  is  that,  on  the  present  occasion,  not 
that  same  purpose,  but  a  freeih  purpose,  is 
named  and  brought  to  view;  thert,  the  pur- 
pose was,  enabling  the  official  man  to  make 
his  fiunily ;  here,  it  is — inducing  a  man,  not 
as  yet  official,  to  become  such  by  buying  him 
off  from  other  pursuits  ;-^  from  all  pursuits, 
"how  lucrative  soever,  in  any  one  of  which, 
-if  not  thus  bought  off,  it  might  have  hap- 
pened to  him  to  engage. 

But,  if  the  quantity  allowed  for  this  fresh 
purpose  (viz.  the  frvyin^-q^purpose)  be  ample 
enough  (and  the  necessity  of  not  being  nig- 
gardly on  this  score  will  be  no  secret) — the 
consequence  is,  that  by  the  help  of  a  little 
economy,  such  as  at  the  hands  of  so  enlight- 
ened a  professor  of  economy  it  might  not  be 
too  much  to  venture  to  ask  for,  one  and  the 
same  mass  of  money  might  be  made  to  serve 
'both  purposes.  The  reason  is — that,  on  the 
occasion  of  the  two  purposes,  two  different 
"periode  are  in  question ;  viz.  that  of  posses- 


wm,  and  that  of  expeetaney.  When  actually 
in  possession,  whatsoever  it  be  that  is  necei* 
sary  to  a  man,  lor  the  good  purpose  (what- 
ever it  be)  which  is  in  question  (maldng  a 
fiunily,  for  example,  and  so  forth,)  that  it  ia 
that  he  must  have  in  hand.  But,  before  ho 
has  taken  possession,  and  till  he  has  taken 
possession,  it  is  not  necessary,  how  desirabl*. 
soever  on  some  accounts  it  might  be,  that  at 
the  public  expense  he  should  have  anythmg. 
So  as  you  do  but  give  him  in  prospect,  and 
sufficiently  secured,  as  much  as,  if  in  posset* 
sion,  would  be,  bj  ever  so  little,  more  than 
any  man  ever  got  mto  possession  of  by  meaoi 
of  trade  or  manu&ctures — a  million,  for  ex* 
ample  — that  same'million  will,  when  the  time 
comes,  be  accepted  of,  upon  account  at  least, 
as  and  for  the  money  necessary  to  make  his 
fiunily.  Of  this  same  million,  the  eventual 
poMseeeion  being  sufficiently  secured;  the  bare 
expectation  will  suffice  to  buy  him  off  firom 
all  trades  and  manufiictures  in  the  lump :  so 
that  in  het,  if  when  measured  accordhig  to 
the  standard  laid  down  by  this  JJ^A  plea,  the. 
allowance  made  on  the  sum  mentioned  in  plea 
Hie  fourth  be  sufficiently  liberal,  the  advan- 
tage mentioned  in  this  same>^A  plea  is  so 
much  got  for  nothing. 

Money,  it  must  a&  this  while  be  carefully 
kept  in  mind — money  is  the  only  sort  of  mat- 
ter which,  according  to  the  principles  of  our 
right  honourable  author,  is  to  the  purpose 
here  in  question ;  viz.  to  the  purpose  of  pro« 
viding  recruits  for  the  official  establishment, 
capable  of  officiating  in  the  chanuster  of  maU 
ter  of  reward*  Even  so  substantial  a  thing 
as  power -^  power  of  manayemeni —  power  of 
patronage, — titlee, — honours,  not  to  speak  of 
any  such  empt^  bubble  as  reputation — all  this, 
in  the  estimation  of  the  right  honourable  au- 
thor, is,  to  the  purpose  here  in  question  at 
least,  without  force  or  value. 

Money,  therefore,  and  in  the  same  qoan- 
tity  as  if  there  were  nothing  else  that  had  any 
value,  is  the  matter  of  which  the  reward,  or 
whatever  it  be  that  is  to  constitute  a  man'a 
inducement  to  engage  in  the  service  of  the 
country,  is  to  be  composed. 

But,  as  is  very  truly  observed  by  the  right 
honourable  gentleman,  so  it  is,  that,  in  virtue 
of  the  money,  the  prospect  of  which  they  pre* 
sent  to  those  who  engage  in  them,  there  are 
not  only  **  other  honourable  and  lucrative 
professions,*'  but  *<  various  branches  of  trade 
and  manufiustures,*'  that  enter  into  "  compe- 
tition" with  the  money,  which,  in  the  chane* 
ter  of  official  emolument,  stands  annexed  to 
official  service. 

Equally  true  it  is,  that  every  instance  in 
which,  in  case  of  a  man's  "  engaging  in  any 
of  those  non-official  lines  of  industry,  and  in 
particular  in  any  branch  of  trade  or  manu&is 
tures,  it  might  happen  to  him  to  get  more 
money  than  be  eould  by  offidal  service,  the 
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difibrenoe,  whateTer  it  may  be,  has"  rto  use 
the  words  of  the  right  honourable  gentleman) 
**  a  UHdtMOf  at  Uatt  to  exclude  frim  the  «er- 
vice  of  their  eowHtry^  men  Uhety  to  he  utefiii  to 
it"  True,  on  the  other  hand,  it  is,  that  the 
character  in  which  this  **  tendency"  operates, 
is  not  that  of  a  phytieal  bar :  no,  nor  so  much 
as  that  of  a  peiuil  statute.  It  is,  however,  in 
the  character  of  that  sort  of  obstacle,  the  re* 
sisting  force  of  which  is  in  his  eyes  so  power- 
ful, that  the  whole  paragraph,  with  the  whole 
of  the  deobstruent  force  therein  contained,  is 
devoted  to  the  sole  purpose  of  removing  it ; 
via.  by  persuading  those  on  whom  it  depends, 
10  to  order  matters,  that  by  this  *'  discharge 
of  trusts  and  duties,"  more  money  may  so  be 
got  by  somebody  or  anybody,  than  can  be  got 
by  anybody  in  the  exercise  of  any  **  lucrative 
profession,  trade,  or  manufiwtnre." 

Now  then,  to  get  the  better  of  so  trouble- 
some a  thing  as  this  **  principle  of  exchuion,** 
and  enable  the  **  service  of  the  country*'  to 
have  as  good  a  chance  as  **  trade  and  manu' 
/actures"  have,  for  **  engaging  men  lihelg  to  he 
useful  to  U"  what  is  then  to  be  done  ?  Two 
courses  there  are,  and  in  the  nature  of  things 
but  two,  by  which  any  such  effect  is  capable 
of  being  produced.  One  consuts  in  lessening 
the  quantity  of  money  capable  of  being  gained 
in  the  way  ci  trade  and  manu&ctures ;  the 
<ither,  in  increasing  the  quantity  of  money 
capable  of  being  gained  in  the  shape  of  official 
emolument  in  the  way  of  official  service. 

To  the  quantity  of  money  capable  at  pre- 
sent of  being  gained  in  trade  or  manufiustures 
there  are  no  limits.  A  million  or  more  one 
liears  spoken  of  as  the  amount  of  the  money 
gained  in  this  or  that  instance,  and  even  from 
no  very  considerable  b^^innings :  of  half  that 
money,  or  thereabouts,  one  hears  in  num- 
bers of  other  instances.  Fij^itions  of  this  sort 
must  remidn  exposed,  not  only  to  original 
uncertainty,  but  to  continual  variation.  By  a 
select  committee,  with  the  dght  honourable 
gentieman  at  the  head,  this  point,  however, 
is  one  that  needs  not  despair  of  being  settled: 
settled,  if  not  with  mathematical  exactness, 
at  any  rate  with  that  rough  degree  of  pred- 
ion which  is  sufficient  for  practice. 

True  it  is,  all  this  while,  that  on  behalf  of 
the  puUie — that  public  which  he  has  thus 
taken  under  his  protection  —  the  sum  which 
the  right  honourable  gentleman  requires  for 
this  purpose  is  but  a  "  limited^  sum.  To  en- 
able the  public  to  maintain,  on  the  occasion 
in  question,  the  proposed  *'  competition"  with 
so  formidable  a  boat  of  competitors  as  the 
'*  other  honourable  and  htcraHve  professions, 
emd  various  bram^es  of  trade  and  wmnufae- 
tures,"  all  he  asks  is — that  it  "  should  be  in 
a  situation  to  bid  to  a  "  limited"  extent. 

But,  the  Umitt  here  alluded  to — at  what 
point  shall  they  be  set?  If  set  at  a  sum,  the 
offset  of  wbidi  will  leave  to  these  rival  pur- 


suits so  much  as  a  «*  tendeneg  to  etdaim 
from  the  service  of  their  countrymen  who 
are  likely  to  be  useful  to  it,"  they  will  "«r. 
dude"  from  the  faculty  of  regulating  practioe 
on  this  head,  the  right  honourable  gentlenun, 
with  those  **  wise"  principles  of  his  which 
he  is  thus  supporting  against  the  unwise  ones 
he  complains  oL 

For  a  SMnsnon,  beginning  with  the  highest 
situation,  shall  we,  to  mi^e  sure,  say,  for 
example,  a  couple  of  millions,  to  be  laid  up 
over  and  above  **his  necessary  current  ex- 
penset"  by  an  official  person  who,  vrith  that 
**  industry,  zeal,  and  fidelity,"  the  union  of 
which  the  right  honourable  accountant  gives 
him  credit  for,  as  a  matter  of  course,  diall, 
in  that  highest  situation,  have  spent  in  the 
**  discharge  of  trusts  and  public  duties  a  great 
part" — say,  for  example,  five -and -twenty 
years — of  his  life? 

For  our  SMurtsiicm,  taking,  then,  these  two 

"ions,  or  even  so  scanty  an  allowance  as  a 

jle  million,  and  setting  out  from  this  point, 
shall  we  proceed  downwards  till,  after  the 
manner  of  that  other  state  lottery,  which  is 
commonly  so  called,  we  have  got  for  our 
lottery  a  number  of  prizes  equal  to  the  aggro* 
gate  number  of  official  situations? 

This  is  what,  '*on  ruction,"  the  **  wisdom" 
of  the  right  honourable  gentleman  requirea 
us  to  do,  on  pain  of  seeing  "  established,  the 
principle,"  against  the  '*  exclusive  tendeney" 
of  which  we  have  been  seeing  him  remon- 
strate  so  pathetically :  this,  in  short,  is  what 
we  must  do,  unless,  embracing  the  only  other 
branch  of  the  alternative,  and  going  to  work 
in  the  other  quarter,  we  set  ourselves  to 
restrict  the  quantity  of  money  that  a  man 
shall  be  "  in  a  situation**  to  gain  by  any  of 
the  **  various  branches  of  trade  and  aunw- 
ficturee,** 

In  the  **  bidding,"  thus  proposed  by  him 
**fbr  talents,"  if  on  his  plan  the  public  service 
is  to  have  any  chance  of  bearing  off  the  priae 
or  prizes,  there  remains  therefore  but  one 
other  expedient ;  and  that  is,  the  **  UmOing," 
and  thus  eventmdly  lessening,  the  quantity 
of  the  emolument  which  men  shall  have  it  in 
their  power  to  make  in  trade  or  manufiustures. 

But  this  is  what  the  right  honourable  gen- 
tleman would  never  permit  himself  to  endea> 
vour  at.  For  this  would  be  to  **  marh  with 
disrespect  the  diaracter"  —  not  now  indeed 
"  of  the  official  man,"  but  what,  in  the  right 
honourable  gentleman's  estimation,  would  be 
quite  as  improper  a  character  thus  to  mark, 
viz.  that  of  the  mercantUe  man.  It  would  be 
to  stigmatize  by  this  invidious  mark  *' great 
numbers  of  those  who  engage  in  trade  and  ma- 
nufiwtures;*'  — persons  **  than  whom  none," 
not  even  the  offidal  man  himaelf,  '*  are  by 
the  author,"  (as  the  right  honourable  author 
is  himself  pleased  to  assure  them)  "  held  ta 
higher  estimation"    This,  th^n,  is  (he  objeo* 
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tioB  to  the  wtting  limito  to  the  ettin  -whiA 
a  Muok  shall  be  **  in  a  ntuatioa  to  gab  by 
tiade  or  maon&ctures  :'*  and  after  an  objec- 
tioB  thus  ooDdufiTey  it  were  loet  time  to  look 
fiw  minor  ones. 


SECTION  VIL 

'    MOEB88I0N  GOMCBmNINO  THB  TALVB  OF 
HON  IT. 

Such,  u  we  have  seen,  is  the  course  one  or 
other  branch  of  which  is,  "on  reflection,"  in 
the  sight  of  the  right  honourable  author,  so 
necessary,  that  the  omitting  to  pursue  it  Is 
considered  by  him  a»  that  which  would  have 
the  effect  of  "  marking  the  character  of  the 
official  man  with  disrespect;**  —  which  to  do 
would — as,  in  the  way  of  interrogation,  the 
right  honourable  genUeman,  with  most  in- 
contestable propriety,  observes  — would  be  to 
act  without  "  faimeUf  justice  or  reason.** 

Now  as  to  **  disrespect"  for  this  protege  of 
the  right  honourable  gentleman  —  disrespect 
for  him  I  do  protest  that  I  feel  none.  But, 
as  to  the  allowing  to  him  out  of  the  taxes  all 
that  money  which  the  **  generosity*'  and  **  jks- 
tice**  and  "  reason**  and  "policy**  and  *^ wis- 
dom** and  <*yatmeM"of  his  right  honourable 
patron  lays  claim  to  on  his  behalf —  without 
knowing  exactly  what  it  is,  thus  much  I 
know,  tiiat  so  expensive  a  proof  of  the  ab- 
sence of  disrespect  is  more  than  I  could  afford 
to  pay  my  share  of:  mine  being  one  of  the 
*<many  instances  in  which  income"  even 
though  not  **qfficial"  is  insufficient  (to  bor- 
row the  right  honourable  gentleman's  words) 
**  actually  insufficient  for  these.*' 

What  I  am  therefore  reduced  to,  is — the 
plea  that  my  declining  to  do  that,  to  the  do- 
ing of  which  my  limited  means  are  m>  &r  from 
hang  sufficient,  is  not  a  mark  of  disrespect  to 
anybody ;  and  by  this  plea,  in  so  far  and  so 
long  as  it  can  be  maintained,  as  I  humbly 
conceive  it  may  be  to  the  very  last,  without 
disrespect  to  the  right  honourable  gentleman, 
1  am  determined  to  abide. 

My  notion  of  him  (I  mean  the  *<  official 
man'*)  is — that,  besides  money,  there  are 
other  things  that  are  capable  of  being  objects 
of  his  regard :  other  tlungs  that  are  capable 
of  engaging  him  to  take  upon  himself  the  ob- 
ligations of  office,  in  the  words  of  the  right 
honourable  author  (of  the  value  of  which, 
when  they  are  to  be  had,  I  am  too  liilly  sen- 
sible to  take  up  with  any  other)  to  "  spend" 
even  '*  a  great  part  of  his  life  in  the  discharge 
of  trusts  and  public  duties :"  and  in  proof  of 
this,  regarding  yoct  as  no  bad  proof  of  possi- 
bility, I  have  referred  to  several  most  con- 
spicuous, and  happily  very  extensive  lines  of 
practice.* 


*  Part  L   {Vide  Advertisement  to  Defence 
Sfgainst  Burke,  p.  S^) 


If  it  be  by  either  of  us— if  it  be  by  n^- 

body that  this  same  "  official  man**  la 

treated  with  **  disrespect,"  I  would  venture 
to  appeal  to  every  man,  in  whose  eyes  there 
may  be  anything  besides  money  that  has  a 
value,  wheUier  it  is  not,  by  the  right  honour- 
able gentleman  himself,  whose  sympath]r  can 
so  ill  brook  the  imputation,  and  whose  ima- 
gination paints  to  him  a  set  of  unreasonable 
people— 41  set  of  people,  into  whose  company, 
spite  of  all  protestations,  I  cannot  but  expect 
to  find  myself  forced — people  who,  beuig 
sworn  enemies  to  this  same  officially  "  indus- 
trious, sealous,  and  faithful"  person,  exercise 
themselves  in  "  i^^lring  his  character  with 
disrespect,"  in  despite  of  *'  &imess»  reason, 
and  justice,"  —  (p.  65.) 

What  the  right  honourable  gentleman  m- 
sists  upon  —  and  in  a  manner  mudi  stronger 
than  by  direct  ostertioa— what  he  insists  upon 
in  the  way  of  asstimption,  is— that  upon  the 
mind  of  his  official  person  there  is  nothing  in 
the  world  but  money  that  is  capable  of  ope- 
rating, whether  in  possession  or  expectation^ 
with  any  adequate  degree  of  efficiency.  In  th« 
character  of  "  reward." 

Now,  in  regard  to  this  same  sort  of  person* 
my  notion  Is  quite  opposite :  quite  opposite, 
and  so  determinately  so,  that  the  supposed 
contrariety  of  his  disposition  to  the  character 
given  of  him  by  the  right  honourable  gentle- 
man, is  all  that  that  plan  of  mine,  which  haa 
so  often  been  ^uded  to,  has  to  ground  itself 
upon. 

*<  Money,  money — nothing  else,  sir,  is  of 
any  value  in  your  eyes  ....'* 

<•  Many  things  there  are,  sir,  besides  mo- 
ney, that  have  their  value  in  your  eyes  •  •  •  •'*^ 

The  first  is  the  language  in  which  this 
respectable  person  is  addrcMed  by  the  right 
honourable  gentleman,  his  declared  patron. 
The  other  is  the  language  in  which  he  is 
addressed  by  the  obstire  man,  his  supposed 
enemy. 

In  which  of  these  two  modes  of  address  is 
there  most  of  respect — most  of  disrespect  f — 
Gentle  reader,  judge  between  us. 

For  my  part,  the  former  mode  of  address  is 
one  that  I  could  not  prevail  upon  myself  to 
use  to  any  man ;  no,  not  even  to  the  right 
honourable  gentleman  himself:  not  even  his 
own  licence,  clear  as  it  is — not  even  his  own 
express  command  would  prevail  upon  mes 
neither  to  him,  nor  of  him,  could  I  prevail 
upon  myself  ever  to  say  any  such  thing :  for 
I  do  not —no,  that  I  don't — I  would  say  it  to 

his  £sce bdie ve  it  to  be  true.    I  beg  pardon 

for  the  seeming  contradiction  that  I  put  upon 
what  he  says :  I  mean  not  anything  of  disro* 
spect  to  him  in  this  shape,  any  more  than  in 
the  other.  I  mean  not  that,  should  he  abso- 
lutely insist  upon  giving  any  such  account  of 
himself,  he  would,  at  the  moment,  be  sayiqg 
fAo/ of  which  he  would  be  conscious  of  its  Mt 
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being  true.  All  I  mean  is,  thnt  if  such  be 
his  opinion  of  himself,  he  does  not  do  himself 
justice :  that,  for  want  of  leisure,  engrossed 
as  his  attention  has  been  by  the  **  discharge 
of  trusts  and  public  duties,*'  he  has  not  looked 
dosely  enough  into  a  subject — a  human  sub- 
ject—  which,  if  he  were  to  become  a  little 
better  acquainted  with  it  than  he  appears  as 
yet  to  be,  might  afford  him  more  cause  of  sa- 
tisfaction thaun  he  seems  to  be  aware  o£ 

Tes,  on  this  ground,  defend  him  I  will, 
though  it  be  against  himself;  and,  fierce  as 
Bis  attack  upon  himself  is,  it  is  not  pushed 
with  so  much  skill,  but  that  I  will  make  him 
parry  it. 

*  For  this  purpose,  I  do  insist  upon  it —  I 
will  take  no  denial — that  he  shall  look  once 
inore  at  the  last  of  his  own  pages  but  one. 
After  reading,  marking,  and  learning  there, 
that  "  the  most  degrading  corruption  of  a 
statesman,  or  his  firiends,  is  indeed  by  the 
influence  of  money,"  he  will  find  it  written — 
and  that  immediately  after — that  **  public 
men  may  be  corrupted  by  the  love  of  power, 
as  well  as  by  lust  of  gain."  Now  then,  if  by 
this  same  love  of  power  men  may  be  *'  eor^ 
rupted,"  by  this  same  love  of  power  (I  say) 
they  may  be  operated  vpon;  and  if  operated 
upon  to  a  bad  purpose,  so  may  they,  and  (let 
us  hope)  still  more  easily  and  effectively,  to 
a  good  one :  for  when  operated  upon  to  a  bad 
purpose,  they  must  be  strange  men  indeed, 
if  they  do  not  find  themselves  operated  upon, 
with  how  little  force  and  effect  soever,  by 
flome  principle  or  other,  in  a  eonnter-direC' 
tion :  in  a  counter-direction  by  some  principle 
or  other,  odl  it  fear  of  disrepute,  call  it  ooa- 
tcience,  call  it  what  you  please* — ^which  they 
would  find  acting,  not  in  opposition  io^  but 
in  concert  with,  the  love  of  power,  in  any  case, 
In  whidi  the  purpose,  towards  which  it  ope- 
rated upon  them,  and  towards  which  it  tended 
to  direct  their  exertions,  were  a  good  one. 

And  is  it  really  any  opinion  of  the  right 
honourable  gentleman's,  that  to  the  love  of 
power  it  is  impossible  to  act  upon  the  mind 
of  man  in  any  direction  but  a  sinisier  one? — 
impossible  to  act  upon  it  with  effect  in  any 
other  way  than  by  corrupting  it  ?  No ;  thai 
it  is  not :  for  if  it  were,  he  would  shake  off 
from  his  hands  whatsoever,  in  the  shape  of 
power,  he  felt  sticking  on  them ;  he  would 
shake  it  off  as  he  woiSd  a  viper.  Adieu  all 
treasurerships !  adieu  even  all  clerkships  /  for 
to  the  clerkship,  even  o£ parliament,  though 
BO  such  troublesome  appendage  as  that  of 
obligation  has  ever  been  felt  cleaving  to  it  and 
Incumbering  it,  yet  (not  to  speak  of  money — 
that  not  being  here  in  question)  power  enough, 
and  in  a  variety  of  shapes,  might  be  found 


*  In  the2Vi6/«  ofifte  Springt  of  Action,  ktely 
^bliahed  by  the  author,  all  the.  principles  in 
question  may  be  found,  with  explanations,  {^Vidc 
Vol.  I.  p.  200,  rt  teq,) 


thereunto  appertaining,  if  a  gentlefnair  hap. 
pened  to  be  in  a  humour  to  make  use  of  it. 

Thus  it  is  that,  in  and  by  every  line,  I  am 
labouring  and  toiling  to  prove,  and  if  poaaiblo 
persuade  gentlemen  to  be  of  opinion,  that  the 
sun  shines  at  noonday.  But  why?  Only  be> 
cause,  in  and  by  the  argument  of  the  right 
honourable  gentleman,  the  contrary  fi^t  is 
assumed. 


SECTION  VIII. 

Plea  6.-^  Need  of  Money  as  a  Stimnhts  to 
Official  Exertion. 

A  SIXTH  plea,  if  I  undef^and  it  right,  cob« 
sists  in  the  alleged  need  of  money  for  the 
purpose  of  serving  in  the  case  of  official  men 
in  the  character  of  a  stimulus :  to  be  applied, 
viz.  to  men  of  hereditary  wealth  and  indepen- 
dence, to  spur  them  on  to  the  acquisition  of 
talent ;  or  else  to  be  applied  somewhere  else, 
in  order  to  enable  us  to  do  without  them  and 
their  talents,  by  having  better  men  in  their 
stead. 

Of  this  plea,  the  account  I  am  thus  giving 
is,  I  must  confess,  besides  its  not  being  quite 
so  dear  as  I  could  wish,  a  little  longwinded ; 
but  it  is  the  best  I  am  able  to  give.  Mean- 
time the  reader  will  see  whether  he  can  make 
anything  better  of  it 

« It  has  always  been  justly  held,"*  says 
the  right  honourable  gentleman,  *'  in  a  firee 
country,  and  particularly  in  this,  to  be  one 
of  its  greatest  privileges,  that  the  diief  aris- 
tocracy, as  £u>  as  relates  to  the  management 
of  its  public  concerns,  shotdd  be  an  aristo- 
cracy of  talent  and  of  virtue,  as  well  as  oirank 
and  of  property ;  which  principle  would  be 
destroyed,  if  remuneration  for  public  services 
should  be  withheld;  and  the  community  would 
be  deprived  of  all  its  advantages.  Not  only 
the  great  offices  of  state,  but  some  others  of 
most  efficiency"  (secretaryships  to  the  trea- 
sury, perhaps,  for  instance)  '*  must  then  be" 
(meaning  probably,  would  in  that  case  fieoes* 
sari^  be)  **  confined  to  men  of  hereditary 
wealth  and  independence ;  and,  with  all  the 
proper  respect  which  should  be  entertained 
for  such  men,  it  must  be  allowed  that,  for  the 
acquisition  and  improvement  of  talents  neces- 
sary for  the  higher  offices,  the  passing  occa- 
sionally through  the  inferior  situations,  and 
that  principle  of  activity  which  animates  men 
in  the  attainment,  so  much  more  than  in  the 
mere  possession,  of  power  and  station,  are 
much  morefifcvourable  than  the  honours  daim- 
able  by  descent  alone." 

The  exertions  made  by  the  right  honour- 
able  gentleman,  in  the  endeavours  he  uses  to 
prevedl  upon  himself,  and  enable  himself,  to 
pay  whatever  respect  it  may  be  "proper^  t# 


•Pagett. 
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p^  to  men  of  a  certain  description,  present 
an  edifying  spectacle.  It  is  what  lie  has  been 
trying  at,  and  labouring  at  throughout  the 
"whole  course  of  his  paragraph  (which,  as  the 
reader  feels,  is  not  a  very  short  one,)  and  after 
all,  without  having  any  great  success  to  boast 
o£  Stationed,  and  for  so  long  a  course  of 
time,  close  to  the  very  door  of  the  cabinet, 
though  not  yet  on  the  right  side  of  it — see- 
ing the  Vuke  of  Portkmd  every  day,  seeing 
the  Earl  of  Liverpool,  seeing  the  Lord  Fu- 
eomU  Castlereaghy  son  and  heir-apparent  to 
the  Earl  of  Londonderry,  seeing  the  Earl  of 
WeHmoreland,  seeing  the  Earl  of  Chatham, 
seeing  Earl  Camden,  seeing  the  Lord  MuU 
grave — fseeing,  in  a  word,  almost  everybody 
that  is  worth  seeing)  all  of  them  not  only 
'"  men  of  hereditary  w^th  and  independence," 
but  even  nobles  of  the  land  —  among  all  those 
great  men  there  is  not  one,  no  not  one,  whom 
he  has  found  it  possible  to  **  hold  in  any  higher 
estimation  "  than  great  numbers  of  those  who 
engage  in  trade  and  manufactures.  I  mean, 
antecedently  to  the  exertions  betrayed  or  dis- 
played in  this  present  paragraph ;  and  how 
small  the  progress  is,  which  in  this  same  pa- 
ragraph he.  has  succeeded  in  making,  let  this 
same  paragraph  itself  declare. 

Bis  Majesty,  for  whom  also  the  right  ho- 
nourable gentleman  (I  will  be  bound  for  him) 
has  all  along  been  labouring,  and  with  at  least 
equal  energy,  to  entertain  **  aU  the  proper  re- 
spect which  tiiouU  he  entertainedfor"  him,  all 
these  great  men,  his  Majesty,  or  those  whose  es- 
tate (as  the  lawyers  say)  he  hath,  were,  at  one 
time  or  other,  at  the  pains  of  decking  out 
with  titles,  and  even  some  of  them  with  rtfr- 
hons:  yet  after  all,  and  upon  so  good  a  judge 
of  merit  as  the  right  honourable  gentleman — 
one  moreover  who  has  had  such  good  and  such 
near  opportunities  of  observation — so  incon- 
siderable has  been  the  effect  that  has  been 
produced  at  all  this  expense — that  '*  in  the 
estimation'*  of  the  right  honourable  gentleman, 
they  are  still  so  unfortunate,  every  one  of  them, 
as  not  to  occupy  any  higher  place  than  is  occu- 
pied by — alas  I  alas ! — *'great  numbers  of  those 
who  engage  in  trade  and  manufactures." 

Of  the  difficulties  which  he  had  to  struggle 
with,  in  his  endeavours  to  find  or  make  any 
higher  place  for  them,  the  magnitude  is  be- 
trayed (shall  we  say  ?)  or  manifested,  in  every 
line :  as  is  likewise,  when  all  is  over,  the  de- 
licacy with  which,  to  the  very  last,  he  avoided 
giving  any  direct  expression  to  that  conclu- 
sion, whidi  having,  in  an  unlucky  moment, 
before  the  commencement  of  this  paragraph, 
burst  out  unawares,  had,  throughout  the 
whole  course  of  it,  been  labouring  once  more 
to  find  vent  and  utterance.  Of  all  these  great 
men,  if  we  may  take  the  word  of  so  good  a 
|udge,  there  is  nothing  to  be  made  without 
money;  nor,  if  it  were  "proper"  to  speak 
ontj  any.  great  matter  even  with  the  help  of 
it :  especially  in  comparison  of  some  other 


great  men  thU  he  knows  o(  who,  ''for  the 
acqtdtUumand  improvement  of  talents  "  neceft* 
sary  for  the  higher  offices — including  a  con^ 
summate  skill  in  the  application  of  the  four 
rules  of  arithmetic,  and  without  wasting  time 
upon  any  such  speculative  and  theoretical 
science  as  logic,  have  had  the  benefit  of 
"  passing  occaaionaUy"  (pour  passer  le  tems^ 
as  the  ^ench  say)  "  through  the  inferior  si- 
tuations." 

When  the  antagonists  whom  the  right  ho- 
nourable genUeman  has  to  contend  with,  are 
the  ofEspring  of  his  own  genius,  they  give  him 
little  trouble. 

In  his  62d  page,  we  find  him  setting  to 
rights  a  set  of  men  (but  whether  these  were 
"  among  his  reasonable  and  candid  men"  that 
he  had  just  been  meeting  with,  I  cannot  take 
upon  me  to  be  certain) — a  set  of  men,  how*> 
ever,  of  some  sort  or  other,  according  to 
whose  conception,  the  whole  amount  of  what 
is  levied  on  the  people  by  taxes,  goes  to  pay 
'*  sinecures  and  pensions  :"-^firom  which,  if 
true,  it  would  follow  that,  on  so  simple  a  con- 
dition as  that  of  suppressing  these  nuisances 
—  taxes,  those  still  greater  nuisances,  might 
be  cleared  away  at  any  time.  But  tha^  any 
such  conception  is  a  misconception,  and  *'cxm^ 
sequently,  although  there  were  no  sinecures 
or  pensions,  there  would  stiU  be  taxes,"  he 
proves  immediately  beyond  all  dispute ;  and 
his  antagonists,  let  them  be  ever  so  "  reastm* 
able,"  have  not  a  word  more  to  say  for  them* 
selves. 

This  misconception  being  set  to  rights  in 
that  his  62d  page,  here  again  in  his  66th  page 
we  find  him  employed  in  instructing  and  un- 
deceiving another  set  of  men,  or  perhaps  the 
same  set  in  another  dress,  who  are  for  **  wtM- 
holding  remuneration"  (meaning  nothing  less 
than  aU  remuneration,  howsoever  ashamed 
they  may  be  to  say  so)  "  for  public  services." 

A  strange  set  of  men  they  are,  whoever  they 
are :  —  and  what  is  to  be  done  with  them  ? 
The  course  he  takes  with  them  (and  if  he 
does  not  convince  them,  he  at  least  reduces 
them  to  silence)  is,  the  setting  them  to  think 
of  a  "  principle,"  which  he  knows  of,  and 
which,  if  sudi  remunerations  were  withheld^ 
'*  would,"  he  says,  '*  be  destroyed :  and,  the 
principle  once  destroyed,"  **  the  community" 
(he  concludes  with  an  irresistible  force  ol 
reasoning)  *' would  be  deprived  of  allits ad* 
vantages," 

Now,  if  so  it  be  that  he  really  knows  of 
any  sudi  men,  it  is  pity  but  he  had  told  us 
where  some  of  them  are  to  be  seen:  for  as  a 
raree-show  the^  would  be  worth  looking  at» 
I,  for  my  part,  jacobin  as  I  suppose  I  am  —  I, 
for  my  part,  am  not  one  of  them.  And  thia 
too  I  am  happily  enabled  to  prove :  having, 
for  a  particidar  purpose,  proposed  some  good 
round  sums  to  be  disposed  of  in  this  way ;  and 
that  according  to  another  plan,  in  my  opiniQB 
of  which,  every  day  I  live  con&rms  me. 
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Of  the  only  sort  of  thing  which  in  his  ac- 
count, —at  least  while  this  paragraph  lasts,— 
is  of  any  value,  viz.  numey^  my  plan  (I  speak 
now  of  that  which  relates  to  die  present  sub- 
ject) goes  somewhat  further  than  any  other 
which  it  has  happened  to  me  to  see,  in  re- 
ducing the  quantity  to  be  administered  at  the 
public  expense :  and  yet  not  even  in  this  shape 
do  I  propose  to  withhold  it,  except  in  so  fiur 
as  the  public  service  would  be  performed,  not 
only  cheaper  but  better  without  it :  and,  be 
the  right  honourable  gentleman's  ** principle" 
what  it  may,  I  disclaim  altogether  any  such 
destructive  tiiought,  as  that  of  "  destrojfing** 
it. 

All  this  while,  a  difficulty  which  has  been 
perplexing  me  is  —  that  of  comprehending 
what  sort  of  an  aristocracy  this  new  sort  is, 
the  discovery  of  which  has  been  made  by  the 
right  honourable  gentleman,  and  to  which, 
exercising  the  right  which  is  acknowledged 
to  belong  to  all  discoverers,  he  has  given  the 
name  ci**an  ariatoeracy  of  talcMt  and  of  vir- 
fKe."  Not  that  by  any  such  description j  if 
tsken  by  itself,  any  great  difficulty  would 
have  be^  produced,  but  that  it  is  by  the  sort 
of  relation,  which  u  represented  as  subsisting 
between  this  sort  of  aristocracy  and  the  sort 
of  thing  called  moiuy,  that  my  perplexity  is 
oecasioned. 

So  fiff  as  money  is  concerned,  '<  virtue"  ac- 
cording to  what  we  have  been  used,  most  of 
OS,  to  hear  and  read  of  at  school,  and  at  col- 
lege, such  of  us  as  have  been  to  college,  con- 
sists, though  not  perhaps  in  doing  altogether 
without  money,  at  any  rate  in  taking  care  not 
to  set  too  high  a  value  on  it.  But,  with  aJl 
its  virtue,  or  rather  in  virtue  of  its  very  virtue, 
the  aristocracy,  which  the  right  honourable 
gentleman  has  in  view,  is  a  sort  of  aristo- 
cracy, of  which  the  characteristic  is,  that  they 
will  not  (the  members  of  it)  do  a  stitch  with- 
out money :  and  in  their  eyes,  '*  remunera- 
tion" in  any  other  shape  is  no  remuneration 
nt  aU.  Why  ?  Because  in  their  eyes,  to  this 
purpose  at  least,  nothing  whatever  but  money 
isof  any  value. 

We  have  seen  who  they  are  that  must  have 
been  sitting  for  the  right  honourable  gentle- 
man's kit-cat  dub — his  «  aristocracy  of  rank 
and  of  nroperty :"  where  now  shall  we  find 
the  origmals  of  his  "  aristocracy  of  talent  and 
of  virtue?" 

Consulting  the  works  of  Dr.  Beatson  and 
Mr.  Luffinan,  the  only  channels,  the  perio- 
dical ones  excepted,  through  which,  in  my 
humble  situation,  a  man  can  form  any  concep- 
tion concerning  any  such  *<  great  characters^*' 
I  can  find  no  others  but  Mr.  Percival,  Lord 
Eldon,  Bfr.  Canning,  Sir  David  Dundas,  and 
n  gentleman  (right  honourable,  I  presume) 
^o,  in  Bfr.  Luffinan's  Table  of  Great  Cha- 
racters, occupies  at  present  his  15th  column, 
hj  the  descriptum  of  •<  Mr.  G.  Rose," 


Meantime  taoiMy— meaning  jMi6fic  numer 
— bcdng,  in  the  right  honourable  gentleman  a 
system  of  etiology,  the  causa  sine  qn&  turn, 
not  only  of  **  virtue"  but  of  that  '*  talent^ 
which  is  found  in  company  with  virtue,  and 
being  on  that  score  necessary  to  the  constitu- 
tion of  that  one  of  the  (wo  branches  of  hia 
aristocracy,  if  it  has  two,  or  of  the  whole  ok 
it,  if  it  is  all  in  one, — what  I  would  submit 
to  him  is  ^  whether  the  task  whidi,  in  en* 
tering  upon  this  work,  he  appears  to  have  set 
himself,  will  have  been  perfectlvgone  through 
with,  till  he  has  found  means  tor  securing  to 
this  talent-and'Virtue  branch  of  his  '*  aristo^ 
craey"  a  larger  portion  of  his  one  thing  need- 
ful tlian  appears  to  have  as  yet  fidlen  to  ita 
lot. 

Running  over,  in  this  view,  such  parcels  of 
the  matter  of  remuneration  as  exceed  each  of 
them  the  amount  of  £10,000  a-year  (ihe  only 
part  of  the  sinecure  list  a  man  can  nnd  time 
for  looking  over  and  speaking  to  in  this  view,) 
I  find  them  all,  or  almost  all  of  them,  in  pos- 
session of  the  "  rank-and-property"  branch: 
while  the  '*  talent'^and-virtue"  branch,  starved 
and  hide-bound,  has  found  itself  reduced  to 
take  up  with  the  other's  leavings. 


SECTION  IX. 

Plea  7. — Need  of  Money  far  (he  Support  of 
Official  Dignity. 

A  SEVENTH  plea,  and  the  last  I  have  been 
able  to  find,  consists  in  the  alleged  need  of 
money  for  a  purpose  that  seems  to  be  tha 
same  with  one  which  in  other  vocabularies  is 
meant  by  the  words  ••  support  of  dignity s"^ 
in  the  words  of  the  right  honoursble  gentle- 
man (for,  on  pain  of  misrepresentation,  the 
very  words  must  be  taken  where  words  are 
everything,)  **  preservation  of  a  certain  ap» 
pearance." 

**  It  is  true,"  continues  he,  '*  that  mago^ 
nimity  and  genuine  patriotic  ambition  wiR 
look  for  a  nobler  reward  lor  their  servioea 
than  the  emoluments  of  office ;  but  in  the  pre- 
sent state  of  society,  a  certain  appearanee  m 
essential  to  be  preserved  by  persons  in  certain 
stations^  which  cannot  be  maintained  without 
a  liberal  provision." 

From  this  paragraph,  one  piece  of  good 
news  which  we  learn,  or  should  leamat  least, 
if  it  eould  be  depended  upon,  is — ^that  the  timo 
is  now  come  when  <*  magnanimity  andgenuina 
patriotic  ambition  will  look  for  a  nobler  reward 
for  their  services  than  the  emoluments  ofqffhe.  ** 
So  late  as  the  moment  when  the  last  hand 
was  put  to  the  right  honourable  author's  bat 
preceding  paragraph,  this  moment  of  mi^nn- 
nimity  was  not  yet  arrived :  down  to  that 
moment,  had  '*  remuneration"  (meaning,  as 


*  Finance  Committee,  1797-8|.do.  1807-fll 
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afterwards  explained,  in  the  shape  of  emoht' 
mentj  heen  withheld,  *'  principle^**  of  some 
kmd  or  other,  would  ha?e  heen  destroyed  ^> 
and  so  forth. 

Fortunate  is  this  change  for  the  country, 
and  in  particular,  not  a  little  so  for  the  some- 
what deficiient  plan  here,  by  an  unofficial  hand, 
rentured  to  be  proposed.*  Here  then  we 
have  it;  — and  from  such  high  and  competent 
authority, — that  besides  emolument,  there 
is  a  something  which,  in  the  character  of 
•*  reward  for  their  services"  "  magnanimiiy 
and  genuine  patriotic  ambition**  *'imU  look 
fors^  and  (what  is  better  still)  this  unspeci- 
fied something  is  capable  of  being  received, 
not  only  in  the  character  of  a  reward,  but  in 
the  character  of  a  reward  of  *<  a  nobUr*'  sort 
than  emolument — that  sine  qud  non,  without 
which,  till  this  paragraph  of  the  right  honour- 
able  gentleman's  was  concluded,  or  at  least 
begun  upon,  nothing  was  to  be  done. 

Having  this,  I  have  all  I  want,  and  (as  will 
be  seen,  and  as  I  hope  has  even  been  seen 
already)  even  more  than  I  mean,  or  have  any 
need,  to  use. 

Unfortunately  for  me,  no  sooner  has  the 
right  honourable  gentleman's  wisdom  and 
candour  and  discernment  obtained  from  him, 
and  for  my  use,  this  concession,  —  than  some 
others  of  his  virtues,  I  know  not  exactly 
which,  join  hands  and  take  it  back  again: 
and,  though  no  otherwise  than  by  implication, 
vet  —  so  necessary  to  his  argument  is  this 
implication  —  that,  if  he  had  taken  it  back  in 
direct  words,  he  could  not  have  done  more 
than  he  has  done,  if  so  much,  towards  de- 
priving me  of  the  benefit  of  it. 

**  But,"  continues  he — and  now  comes  the 
retractation  —  **  a  certain  appearance  b  es- 
sential to  be  preserved  bv  persons  in  certain 
stations,  which"  (meamng  probably  which 
appearance)  **  cannot  be  maintained  without 
a  Ubersl  provision." 

"  In  certain  stations,  a  certain  appearance :" 
•^  nothing  can  be  more  delicate,  —  nothing 
at  the  same  time  more  commodiously  vncer- 
tain, — than  this  double  eertotiity.  Meantime, 
if,  in  the  meaning  of  the  whole  paragraph 
there  be  anything  certain,  it  appears  to  me 
to  be  this:  ^  viz.  that  on  behalf  of  <*  the 
wiagnammity  and  genuine  patriotic  ambition'* 
which  the  right  honourable  gentleman  has 
taken  under  Ids  protection,  what  he  daims 
is  — that,  in  the  account  debtor  and  creditor, 
as  between  service  and  reward,  this  reward, 
which,  not  being  emolument,  is  nobler  than 
emolument  (meaning,  by  nobler,  if  anything 
at  all  be  meant  by  it,  that  which,  in  their  es- 
timate at  least,  is  worth  more)  is  to  be  set 
down  as  worth  nothing :  and  accordingly,  that 
the  quantity  of  the  matter  of  reward,  which 


*  The  nlan  here,  as  elsewhere  alluded  to,  is 
the  plan,  the  publication  of  which  was  suspended 
as  above. 


each  offidal  person  is  to  have  in  the  Use  noble^ 
but  sRore  substantial  and  tangible  shape,  is  to 
be  exactly  the  same  as  if  there  were  no  oUier 
reward,  either  in  their  hand,  or  within  their 
view. 

To  my  plan,  however,  with  its  weak  means 
of  support,  so  necessary  is  the  concession  thus 
plainly,  though  but  for  the  moment,  made  by 
the  right  honourable  gentleman,  that,  with  my 
good  will,  he  shall  never  have  it  back  again. 
Fower,  then,  has  its  value :  reputation  has  its 
value :  and  this,  for  the  moment  at  least,  has 
been  admitted  by  Mr.  Rose.  By  Mr.  Rose's 
evidence — by  the  weight  of  Mr.  Rose's  au- 
thority—  I  have  proved  it.  And  now  is  my 
time  for  triumphing.  For  though  neither  he, 
nor  any  other  right  honourable  gentleman, 
ever  took  his  seat  in  any  moderately  foil 
House  of  Commons,  nor  ever  attended  a  quar* 
tcT'Sessions,  without  seeing  before  him  gen- 
tlemen in  numbers,  whose  conduct  afibrded 
a  still  more  conclusive  evidence  of  the  same 
fiu;t,  than  any  verbal  testimony  they  could 
have  given,  even  though  it  were  in  black  and 
white, — (magistrates,  by  the  labour  they  be- 
stow without  emolument  in  the  execution  of 
their  office — members,  by  the  expense  which, 
lawfully  or  unlawfuUy  they  have  been  at  in 
obtaining  their  unemolumented  seats,)  —  yet 
such  is  tiie  weight  of  his  authority,  and  to 
my  humble  phm,  so  strong  the  support  it 
gives,  that,  having  seized  t£e  fortunate  mo- 
ment, and  got  possession  of  the  evidence,  I 
can  do  no  less  than  make  the  most  of  it. 

Now,  then  (say  I,)  whatever  it  be  that 
these  valuable  things  are  worth,  so  much,  in 
the  account  as  between  reward  and  service, 
let  them  be  set  down  for:  nor  shall  even  the 
ingenuity  of  the  ri^ht  honourable  gentleman 
enable  him  to  object  any  want  of  **fair' 
ness**  to  my  estimate,  leaving,  as  my  plan 
does,  to  )asproteg6  (the  proposed  official  per- 
son himself)  to  make  out  his  own  estimate— 
to  ^  his  own  value  upon  the  non'^molumen' 
tary  part  of  hu  reward.  The  more  he  chooses 
to  have  in  the  more  *'  noble**  shape,  the  less 
may  he  be  content  to  receive  in  the  less  noble 
shape :  how  much  he  will  have  of  eadi,  rests 
altogether  with  himself:  and,  so  long  as  .*. 
with  its  bitters  in  one  hand,  and  its  sweets  in 
the  other  —  the  office  cannot  upon  my  plan 
be  put  into  his  hands  without  his  o^vn  con- 
sent, what  ground  for  complaint  anybody  can 
make  for  him,  is  more  than  I  can  see. 

"^  Certain  appearance?*'  For  what  purpose 
is  it  that  this  certain  appearance,  whatever  it 
be,  is  so  **  essential  to  be  preserved?"  Is  it 
for  commanding  respect  f 

In  common  arithmetic — in  the  sort  of  arith* 
metic  that  would  be  employed  in  a  plain  man's 
reasoning,  be  the  article  what  it  may —  re- 
spect or  anything  else  —  if  there  be  divers 
sources  or  efficient  causes  of  it,  — money,  for 
in^ance,  and  power  and  reputation,  _  to  com* 
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mand  the  necessary  or  desirable  qaantity, 
whatever  be  that  quantity,  the  more  you  have 
from  anyone  source,  the  less  you  need  to 
have  from  the  others,  or  from  any  other. 

**  In  the  present  state  of  society"  (for  it  is 
to  that  that  the  right  honourable  gentleman 
calls  for  our  attention,)  unfortunately  for  us 
vulgar,  this  arithmetic  —  this  vulgar  arith- 
metic — is  not  the  arithmetic  of  "  high  gitua- 
Hon  :**  it  is  not  the  arithmetic  of  St.  James's : 
it  18  not  the  arithmetic  of  the  House  of  Lords : 
it  is  not  the  arithmetic  of  the  House  of  Com^ 
Moiu ;  it  is  not  the  arithmetic  of  the  treaswy : 
it  is  not  the  arithmetic  of  office^  —  of  any 
office,  by  which  a  more  eonvenieni  species  of 
arithmetic  can  be  employed  instead  of  it.  In 
particular,  it  is  not  (so  we  learn,  not  only 
from  this  paragraph,  but  from  the  whole  tenor 
of  the  work  of  which  it  makes  a  part)  the 
arithmetic  of  the  navy  treasurers  t^ce.  Ac- 
cording to  this  higher  species  of  arithmetic, 
the  more  you  have  been  able  to  draw  from 
any  one  of  these  same  sources,  the  more  you 
■t«id  in  need  of  drawing  from  every  other. 
Power,  not  indigence,  is  the  measure  of  de- 
mand. 

Have  you  so  many  hundred  thousands  of 
pounds  in  money  ?  Having  this  money,  you 
have  power.  Having  this  money  with  this 
power,  it  is  "  essential"  you  should  have  dig- 
nity. Having  this  dignity,  you  have  that 
which  requires  money  —  more  money  —  for 
the  **  support**  of  it.  Money,  power,  dignity; 
money,  power,  dignity,  —  such,  in  this  high 
•pecies  of  arithmetic,  is  the  everlasting  cir- 
culate. 

Are  you  in  a  '*  certain  station  f"  What- 
soever you  have  power  to  spend,  and  at  the 
tame  time  inclination  to  spend,  this  is  what 
the  right  honourable  treasurer  is  ready  to  as- 
sure you,  it  is  '*  indispensably  necessary**  you 
should  spend.  This  is  what,  if  your  patience 
will  carry  you  to  the  next  section  of  this 
humble  comment,  or  to  the  next  page  of  the 
right  honourable  text,  you  wiU  see  stated  by 
the  right  honourable  **  discharger  of  trusts 
andpubUc  duties,** — and  in  terms,  of  which, 
on  any  such  score  as  that  of  want  of  distinct- 
ness or  positiveness,  no  just  complaint  can 
be  made. 


SECTION  X. 

Plea  8.  —  Concerning  the  late  Mr,  PitCs  Ex- 
penditure  —  the  Impropriety  of  Economy, 
haw  far  proved  by  it, 

Immediatblt  upon  the  back,  and,  as  it 
should  seem,  for  the  more  effectual  ascer- 
tainment of  this  so  unfortunately  uncertain, 
though  double,  certainty,  comes  the  grand 
example  already  above  referred  to:  that  one 
example, — in  which  we  are  to  look  for  what- 
soever explanation  is  to  be  found — for  what- 


ever  is  not  inexplicable,  in  the  right  honour* 
able  author's  theory.  And  this  example  proves 
to  be  the  rate,  and  quantum,  and  mode  of  ex« 
penditure  (private  expenditure)  observed  and 
here  stated  by  the  right  honourable  gentle- 
man in  the  instance  of  the  late  Mr.  Pitt. 

**  That  great  statesman, "  says  he,  *  <*  wh» 
was  '  poor  amidst  a  nation's  vrealth^*  whose 
ambition  was  patriotism,  whose  expense  and 
whose  economy  were  only  for  the  public,  died 
in  honourable  poverty.  That  drcumstanee," 
continues  he,  "  certainly  conveys  no  reproach 
upon  his  memory;  but  when  he  had  leisure 
to  attend  to  his  private  concerns,  it  distressed 
him  seriously  to  reflect  that  he  had  debts, 
without  the  means  of  paying  them,  which 
he  could  not  have  avoided  incurring,  except 
from  a  parsimony  which  would  have  been 
called  meanness,  or  by  accepting  a  remunera- 
tion from  the  public,  which  his  enemies  would 
have  called  rapacity;  for  he  had  no  expense 
of  any  sort  that  was  not  indispensably  neces- 
sary, except  in  improvements  in  his  country 
residence,  where  his  house  was  hardly  eqoid 
to  the  accommodation  of  the  most  private 
gentleman." 

That  the  logic  of  our  right  honourable 
author  is  not  altogether  so  consummate  as  his 
arithmetic,  is  a  suspicion  that  has  been  already 
hazarded:  and  here  perhaps  may  be  seen  a 
confirmation  of  it. 

The  proposition  undertaken  by  him  to  be 
proved  was  a  pretty  comprehensive  one;  its 
extent  not  being  less  than  the  entire  field  of 
office,  considered  in  respect  of  the  several 
masses  of  official  emolument  comprised  hi  it. 
This  it  was  that  he  took  for  his  subject: 
adding  for  his  predicate,  that  these  incomes 
were  and  are  not  one  of  them  sufficient,  — 
not  one  of  them,  all  things  considered,  suffi* 
dent  to  all  purposes.^ 

For  proof  of  this  his  universal  proporition, 
in  so  far  as  it  is  in  the  nature  of  example  to 
afford  proof,  he  gives  us  one  example:  one 
example,  and  but  one.  The  one  office,  in  the 
instance  of  which,  if  insufficiency  of  emolu* 
ment  be  proved,  such  insufficiency  is  to  be 
accepted  as  proof,  and  that  conclusive,  of  equal 
or  proportionable  insufficiency  in  the  case  of 
all  the  rest,  is  the  office  of  Prime  Minister: 
an  office,  the  emolument  of  which  is  composed 
of  the  emolument  attached  to  two  offices, 

•Pa«67. 

t  '*  If  we  look  to  official  incomes,  it  wUl  be 
found  they  are,  in  most  cases,  barely  equal  to  the 
moderate,  and  even  the  necessary  expenses  of  the 
parties :  in  many  instances,  they  are  actually  in- 
sufficient for  these.  May  we  not  then  venture  to 
ask,  whether  it  is  reasonable,  or  whether  it  would 
be  politic,  that  such  perMos  should,  after  spends 
ing  a  sreat  part  of  their  lives  with  industry,  aealt 
and  fidelity,  in  the  discharge  of  trusts  and  public 
duties,  be  left  afterwards  without  reward  of  any 
sort,  and  their  families  entirely  without  pnmv 
8iou?"-.Page64. 


Digitized  by 


Google 


§x.3 


VI.  DEFENCE  OF  ECONOMY  AGAINST  ROSE. 


919 


wbich,  wlien  the  parliamentary  seat  of  the 
official  person  is  in  the  House  of  Commons, 
have  commonly  been,  and  in  the  instance  of 
the  said  Mr.  Htt  were,  holden  in  one  hand. 

To  complete  the  right  honourable  author's 
argument,  there  remains  for  proof  but  one 
other  proposition,  and  that  is — the  insuffi- 
ciency of  this  compound  mass  of  emolument 
in  the  instance  of  the  said  Mr.  Pitt :  and  the 
medium  of  proof  is  composed  of  this  fact ; 
viz.  that,  being  so  in  possession  of  this  mass 
of  annual  emolument,  he  the  said  Mr.  Pitt 
spent  all  this  money  of  his  own,  together 
with  no  inconsiderable  mass,  —  amount  not 
mentioned,  —  of  other  people's  money  be* 
sides. 

Assuming,  what  nobody  will  dispute,  that 
Mr.  Pitt  died  in  *<  poverty"  that  which  by 
his  right  honourable  friend  is  observed  and 
predicated  of  this  poverty  is,  that  it  was 
**  honourahle"  to  him :  which,  being  admit- 
ted or  not  admitted,  the  right  honourable 
gentleman's  further  observation,  that  it  *<  cer- 
tunly  conveys  no  reproacii  to  his  memory," 
shall,  if  it  be  of  any  use  to  him,  be  admitted 
or  not  admitted  likewise. 

Had  this  been  all,  there  would  certainly  at 
least  have  been  no  dishonour  in  the  case :  a 
man  who  has  no  family,  nor  any  other  person 
or  persons,  having,  on  the  score  of  any  special 
relation,  any  claim  upon  his  bounty,  whether 
it  be  his  choice  to  expend  the  whole  of  his 
income,  or  whether  it  be  his  choice  to  lay  up 
this  or  that  part  of  it,  nobody  surely  can 
present  any  just  ground  for  complaint. 

But,  in  addition  to  tiiat  which  was  his  own 
to  spend  or  save,  Mr.  Pitt  having  spent  money 
of  other  people's  in  round  numbers  to  the 
amount  of  £40,000  more :  and  this  mode  of 
expenditure  having  in  so  unhappy  a  way  been 
rendered  notorious,  rich  and  poor  together 
having  been  forced  to  contribute  to  make  up 
to  this  division  of  the  rich  the  loss  they  had 
been  content  to  run  the  risk  of,  something 
was  deemed  advisable  to  be  said  of  it. 

In  strictness  of  argument,  some  readers 
there  may  be  perhaps,  in  whose  view  of  the 
matter  it  might  be  sufficient  here  to  observe — 
ihaty  admitting  the  fiict,  unhappDy  but  too  no- 
torious, of  Mr.  Pitt's  spending  other  people's 
money  —  admitting  this  fact  in  the  character 
of  a  proof^  and  that  a  conclusive  one,  that 
the  mass  of  emolument  attached  to  the  two 
offices  he  filled  was  not  sufficient  for  the  one 
official  person  by  whom  those  two  offices 
were  filled,  the  proof  would  not  extend  be- 
yond that  one  pair  of  offices ;  and,  the  number 
of  offices  being  unhappily  to  be  counted  by 
thousands,  perhaps  even  by  tens  of  thousands, 
and  this  highest  of  offices,  in  point  oi  power, 
differing  more  widely  from  the  general  run 
of  offices  than  perhaps  any  other  that  could 
have  been  found,  the  proposition  has  much 
4he  air  of  remaining  in  rather  worse  plight  I 


than  if  nothing  in  the  character  of  proof  had 
been  subjoined  to  it. 

On  this  footmg  might  the  matter  perhaps 
befound  to  stand,  if  viewed  in  a  point  of 
view  purely  and  dryly  logical.  But  forasmuch 
as,  notwithstanding,  or  rather  by  reason  of^ 
its  profuseness,  the  expenditure  of  this  one 
official  person  is  by  his  right  honourable  fiiend 
held  out  as  an  example;  not  merely  as  an 
example  for  illustration,  but  as  a  pattern  for 
imitation: — for  imitation  by  offiaal  persona 
in  general,  —  for  imitation  in  respect  of  the 
quantum  of  emolument  necessary  to  be  alt 
lotted  out  of  the  taxes,  and  attached  to  their 
respective  offices,  —  an  observation  or  two 
shall  here  be  hazarded,  respecting  the  eon- 
dusiveness  of  the  right  honourable  author's 
argument  with  reference  to  this  collateral  and 
practical  part  of  it. 

The  wry  neek  of  the  hero  having  in  this 
way  rendered  itself  too  conspicuous  to  be 
concealed  by  any  artifice,  wha^  was  lefb  to 
the  panegynst  was  to  make  a  InuMtjf  of  it. 
The  expense  of  this  repair  has  surely  not 
been  inconsiderable :  for  here  it  is  not  logic 
only,  but  morality  and  policy,  that  have  been 
made  to  share  in  it.  Our  assent  being  secured 
for  so  unexceptionable  a  proposition,  as  that» 
in  the  circumstance  in  question,  poverty  ib 
honourable,  the  next  contrivance  is  to  slip 
in  and  get  the  benefit  of  our  assent  extended 
to  one  other  proposition,  viz.  (as  if  there  were 
no  difference)  that  epending  other  people*i 
money  wa$  honourabie;  and  thus  it  is  thai 
our  approbation  is  to  be  engaged  for  the  prae* 
tioe  and  policy  of  giving  encouragement  to 
such  honowrable  conduct,  by  tokens  of  parlia* 
mentary  approbation  bestowed  at  the  public 
expense. 

"  Neceatary,"  with  its  conjugate  **  necee* 
eity,"  and  its  near  of  kin  **  essential,**  are 
words  of  no  small  convenience  to  the  ri^t. 
honourable  gentleman :  of  sudi  convenience, 
that  that  thing  (it  should  seem)  could  not 
be  very  easy  to  be  found,  which  the  same, 
being  convenient  to  official  penons  in  official 
situations,  is  not,  by  and  in  virtue  of  such 
convenience,  under  and  by  virtue  of  the  right 
honourable  author's  system  of  ontology,  ren* 
dered  **  neceeeary" 

Even  to  a  man,  who  had  not  quite  so  much 
as  £8000  a-year  of  his  own  to  spend,*  a  mode 
of  expenditure,  which,  in  whatsoever  d^ee 
coHverUent,  would  (one  should  have  thought) 
have  presented  the  least  satisfiM!tory  daim  t» 


*  As  first  Commissioner  of  the 
Treasury,  including  additional 

sabury £5,032  11    • 

As  Chancellor  of  the  Exchequer,   1,897  15    1 

Net  receipt  together,   £6,930    6    1 

—  15th  Report  from  the  Select  Committee  on 
Finance,  1797,  Appendix  C,  page  20.  Add 
house-rent,  coals,  and  candles.  ' 
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the  appellatum  of  McesMEry,  is  that  which  con- 
sists in  spending  money  ot  other  people's. 

T#o  rocks  the  reputation  of  the  hero 
fijund  his  course  threatened  by :  two  rocks, 
meatmest  and  rapacity,  one  on  each  side :  and 
the  expenditure  of  other  people's  money — 
this  was  the  harbour  in  which,  to  avoid  this 
Scylla  and  this  CharybdiB,  he  took  refuge. 

Had  the  expenditure  of  the  hero  been  con- 
fined to  the  sum  which  by  the  competent 
authorities  had  been  deemed  sufficient,  such 
limitation  would,  from  the  justice  of  the 
right  honourable  panegyrist  himself,  notwith- 
standing his  **  ju8i  partiality,",  have  receiyed 
a  gentle  reprimand,  couched  under  the  term 
'*  jMrsuMony,"  snd  his  imagination  has  found 
somebody  else  to  call  it  meamu$$ ;  had  he, 
Ibr  those  extraordiiuay  services  which  we 
hear  so  much  of,  **  accepted  '*  as  **  a  remune- 
fation  from  the  public,"  any  of  those  suwoires 
whidi,  in  such  unhappy  abundance,  he  saw 
lavidhked  on  men  who  could  not  produce  so 
much  as  the  pretence  of  even  the  most  ordt- 
nary  service ;  the  same  industrious  and  fruit- 
fol  imagination  has  found  him  friends,  in  the 
diaracter  of  **  enemies,"  to  **  call  it  rapa- 
tity  .*'* — to  avoid  tins  charge  of  meanness  it 
is,  that  he  places  himself  in  a  state  of  depen- 
dence under  traders  of  various  descriptions, 
— thebutdier,  the  baker»  the  fishmonger, 
not  to  speak  of  the  politiod  intriguer;  —  to 
avoid  the  chaige  of  rapadty  it  is,  that  what 
he  obtains  from  those  people,  he  obtains  fit>m 
tiiem  on  the  pretence  (^meaning  to  pay  them, 
knowing  that  he  has  not  wherewithal,  and 
nobly,  constantly,  and  heroicaliy  determined 
never  to  *'  accept"  it. 

As  to  distress,  while  the  distress  confined 
itself  to  those  plebeian  breasts,  this  right 
honourable  breast  knew  no  such  inmate :  but 
when  **  some  Jebts  pressed  so  severely  upon 
him  as  to  render  it  necessary  for  some  of  his 
most  private  and  intimate  friends  to  step  in 
and  save  him  from  immediate  inconvenience," 
when,  in  plain  English,  he  had  or  was  afraid 
of  having  executions  in  his  house,  then  it  was 
that  the  distress  became  contagious — ^then  it 
was  that  *'  it  distressed  him  seriously  to  re- 
flect that  be  had  debts." 

When — of  a  neeeteity,  or  of  anything  else, 
the  existence  being  asserted  by  a  gentleman, 
and  as  of  his  own  knowledge,  and  that  so  right 
honourable  a  gentleman, — an  obscure  person 
—  who,  having  no  such  honour,  nor  any 
chance  of  producing  persuasion  by  any  other 
means  than  such  as  his  own  weak  reason 
may  be  able  to  supply  —  has,  after,  and  not* 
withstanding,  all  this  form  ot  assertion,  the 
misfortune  to  feel  himself  still  unsatisfied,  it 
is  natural  to  him  to  lock  around  him  for 
whatever  support  may  anywhere  be  to  be 
found:  —  parliament — the  opinion  of  par- 
liament —  should  it  be  found  on  his  side,  will 
lAa<  stand  him  in  any  stead?  | 


Such,  as  we  have  seen,  is  the  opinion  of 
Mr.  Rose.  But  parliament  -^  on  tnis  same 
point,  what  is  it  Uiat  has  been  the  opinion  of 
parlisunent  ?  Why,  the  opinion  of  parliament 
is  —  that  what  Mr.  Pitt  had  was  sufficient : 
that  more  than  he  had  was  not  necessary : 
—  was  not  of  that  **  indupemabU  neceasUy  " 
which  has  been  brought  on  the  carpet,  by 
the  seal,  assisted  by  the  imagination,  of  Mr. 
Rose. 

Unfortunately  for  the  right  honourable  pane^ 
gyrist — unfortunately  for  his  opinions — ^unfor- 
tunately for  his  assertions — this  pcHnt,  this 
very  pcnnt  did,  —  and  on  the  Very  occasion 
he  speaks  of — come  under  the  oc^nizance 
and  consideration  of  parliament.  The  emolu- 
ment which  is  found  annexed  to  these  two 
offices,  both  of  which  had  been  held  at  the 
same  time  by  Mr.  Pitt, — this  emolument, 
had  it  been  deemed  insufficient  for  the  "offi- 
cial man"  in  question — viz.  for  the  spedes 
of  official  man, — would  thereupon  of  course 
have  received  an  augmentation:  in  the  in- 
stance of  this  official  person,  the  subject 
would  have  received  those  marks  of  atten- 
tion, which  have  so  frequently  been  asked 
for,  and  so  constantiy  been  given  for  aakiqg 
for,  in  the  case  of  the  judges. 

Was  it,  that  by  the  case  of  this  distinguished 
indiridual,  any  demand  was  presented  for  any^ 
greater  mass  of  emolument  than  there  was 
hkely  to  be  an  equally  cedent  demand  for,  in 
the  case  of  any  successor  of  his  in  the  same 
situation?  It  seems  not  easy  to  conceive  a 
case,  in  which,  all  things  considered,  that  de- 
mand can  ever  be  so  small.  True  it  is,  his 
private  fortune  was — his  station  in  life  con- 
ridered  —  barely  sufficient  for  independence. 
But,  he  had  no  wife  —  no  child:  —  he  was, 
in  deed  as  well  as  in  law,  completely  single : 
and,  in  the  right  honourable  gentleman's 
own  arithmetic, — which  on  this  head  differs 
not  much,  it  must  be  confessed,  from  the 
vulgar  arithmetic, — the  demand  for  money, 
on  the  part  of  the  father  of  a  fiunily,  is  as  the 
number  of  perstms  it  is  composed  o£ 

Over  and  above  his  £8000  a-year,  aug- 
mented, during  half  his  political  life,  by  Us 
sinecure,  to  £12,000,  what  is  it  that  he  could 
want  money  for  ?  —  more  money  (for  that  is 
here  the  question)  than  would  be  wanted  bv 
or  for  any  of  his  successors  in  power  and  of- 
fice ?  Was  it  to  buy  respect  and  reputation 
with  ?  Deserved  and  undeserved  together, 
no  man  in  his  place,  unless  it  was  his  fother, 
ever  possessed  a  larger  share  of  those  valu- 
able commodities,  than  this  second  WilUam 
Pitt,  Had  he  been  in  the  case  of  the  good- 
humoured  old  driveller,  who  gave  so  much 
trouble  to  Pitt  the  first,  and  whom  his  Ma^ 
jesty's  grandfather  was  so  loth  to  part  with 
or  suffer  to  be  elbowed,  — in  that  case  there 
would  have  been  on  his  part  a  great  deficfency 
in  those  essential  articles  -,  and  i^  like  4 
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tfcey  bad  been  an  object  of  purchase,  and 
pabHc  money  the  proper  sort  of  money  to  be 
employed  in  the  porchase,  no  small  quantity 
«f  such  money  would,  in  that  case,  have  been 
necessary. 

In  the  way  of  experiment  —  in  the  endea- 
vour to  make  this  purchase,  money,  though 
the  man's  own,  and  not  public  money,  was, 
m  the  duke's  case,  actually  employed,  and  in 
memorable  and  stUl-remembered  abundance : 
but  how  completely  the  experiment  fiuled,  is 
at  least  as  well  remembered. 

To  return  to  the  deficiency  of  the  sort  in 
^estion,  supposed  to  hare  been,  on  the  more 
recent  oceuioo,  displayed  in  the  same  place. 
This  deficiency,  then,  —  such  as  it  was  and 
atill  is  —  parliament,  in  the  case  of  Bfr.  Pitt, 
did  not,  so  long  as  he  lived,  think  fit  to  sup- 
ply :  at  any  rate,  left  unsupplied.  What  was 
done  was  — the  giving  a  mass  of  public 
money  —  to  the  amount  of  £40,000  or  there- 
abouts —  among  a  set  of  people,  names  undis- 
closed, but  said  to  be  the  deceased  minister's 
creditorg.  Friends  remembered  their  friend- 
diips:  enemies,  now  that  the  enemy  was  no 
longer  in  their  way,  forgot  their  enmity: 
fiiends  and  enemies  vied  in  sentimentality  — 
vied  in  generosity — always  at  the  publie 
expense :  and  a  justification,  yea,  and  more 
than  a  justification,  was  thus  made,  for  the 
eases  of  the  stall  fiOure-eontrngent  widow  of 
Lord  Grenyille,  and  the  tiien  paulo-pott  ru- 
TDEB  widow  of  Mr.  Fox. 

Should  it  here  be  asked  why  those  trustees 
of  the  people  cbose  to  saddle  their  principals 
with  the  payment  of  debts,  for  which  they 
were  not  engaged,  and  the  necessity  of  whitji 
they  themseWes  could  not  take  upon  them- 
selves to  pronounce, — my  answer  is — that 
if  anything  in  the  shape  of  an  ^cient,finaiy 
or  tUHorical  cause  will  satisfy  them,  plenty 
may  be  seen  already:  — but  if  by  the  word 
viSy,  anything  like  njiuHficaiive  cause — a  ro" 
$ional  cause — a  good  and  sufficient  reason — 
be  meant  to  be  asked  for,  I  for  my  part  know 
of  none.  At  the  same  time,  for  the  support 
of  the  proposition  that  stands  on  my  side 
of  the  argument — it  being  the  negative  — 
viz,  that  for  no  such  purpose  as  that  of  en* 
oouhiging  and  inducing  ministers  to  apply  to 
their  own  use  the  money  of  individuals,  can  it 
ever  be  necessary  that  money  raised  by  taxes 
ifhottld  be  employed  —  for  the  support  of  any 
proposition  to  this  effect — so  plain  does  the 
proposition  seem  to  me,  that  neither  can  I  see 
Any  demand  for  a  support  to  it  in  the  shape 
of  a  redtOH,  nor  in  truth  should  I  know  very 
well  how  to  go  about  to  find  one.  Not  thus 
dear  of  idl  demand  for  support  is  the  side 
taken  by  the  right  honourable  gentleman. 
By  his  vote  and  influence  whatsoever  on  that 
occasion  was  done,  having  been  supported  and 
encouraged,  on  him,  in  point  of  consistency, 
the  obligation  ia  incumbent:  he  stands  c«m* 
Vou  V. 


ehided,  as  the  lawyers  say,  in  both  ways:  on 
the  one  hand,  not  having  ventured  to  propose 
any  correspondent  addition,  or  any  addition 
at  all,  to  be  made  to  the  mass  of  emolument 
openly  and  constantly  attached  to  tiie  office, 
he  is  ttiopped  firom  saying  that  any  auch  extra 
expenditure  was  necessary; — on  the  other 
hand,  having,  in  the  case  of  the  individual  by 
whom  that  expenditure  was  made,  concurred 
in  tbe  vote  and  act*  passed  for  filling  up,  at 
the  public  charge,  the  gaps  made  by  that  same 
expenditure  in  the  property  of  other  indivi- 
duals, he  stands  convicted  by  his  own  con- 
fession^if  concurring  in  charging  the  public 
with  a  burthen,  the  necessity  of  which  could 
not  be  so  much  as  pretended. 

On  this  oocasioni  "  may  we  not  venture  to 
ask,'*  whether  this  may  not  be  in  the  number 
of  those  cases,  in  which  gentlemen^  honour- 
able gentlemen,  under  the  guidance  of  right 
honourable,  have,  in  the  words  of  our  right 
lumourable  author,  been  **  mUUd  by  mitiaken, 
ideoM  of  virtue  f"  (p.  77.) 

Be  this  as  it  may,  by  this  one  operation^ 
which  is  so  much  to  ^e  taste  of  the  right 
honourable  gentleman — (not  to  speak  of  so 
many  other  right  honourable,  honourable,  and 
even  pious  gentlemen) — two  distinguishable 
lessons,  may  they  not  be  seen  given — two 
distinguishable  lessons  given  to  so  many  dif- 
ferent dasses  of  persons,  standing  in  so  many 
different  situaticms?  One  of  these  lessons,  to 
wit,  to  ministers;  the  other  to  any  such  per- 
son or  persons  whose  situation  might  enable 
them  to  form  plans  for  fulfilling  their  duty  to 
themselves,  by  lending  money  to  ministers. 

To  ministers  an  invitation  was  thus  held 
out,  to  expend  upon  themselves,  in  addition 
to  whatever  money  is  really  necessary,  as 
much  more  as  it  may  happen  to  them  to  be 
disposed  so  to  employ^  of  that  which  is  not 


Thus  fitf  as  to  the  quantum: — and  as  to 
the  mode^  by  borrowing  money,  or  taking  up 
goods  of  individuals,  knowing  themselves  not 
to  have  any  adequate  means  of  repajrmenty 
and  determining  not  to  put  themselves  into 
the  possession  of  any  audi  means. 

To  persons  at  large,  an  invitation  was  at 
the  sametime  held  out  to  become  wtriguera; 
and,  by  seizing  or  making  opportunities  of 
throwing  themsdves  in  the  way  of  a  minister, 
to  supply  him  with  money,  more  than  he 
would  be  able  to  repay  on  demand,  and  having 
thus  got  him  in  a  state  of  dependence,  to  ob- 
tain fi-om  his  distress —  always  at  the  expense 
of  the  public — good  gifts  in  every  imaginable 
shape :  -^peeraget — baronetciet — ribbon$  — 
lucrative  offices  —  contracts  —  assistance  in 
parliamentaiy  j'ofrs, — good  things,  in  a  word, 
of  all  sorts,  for  which,  no  money  being  paid 
or  parted  with,  ndther  the  giver  nor  the  re- 

•4»QvkllLap.  149,  § !«. 
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ceiver  would  run  any  the  slightest  risk  of 
being  either  punished,  or  in  any  other  way 
made  responsible. 

By  a  loan^  though,  for  example,  it  were  but 
of  £5000,  if  properly  timed—and  that  on 
both  occasions — first  as  to  the  time  of  the 
administering  the  supply,  and  then  as  to  the 
time  of  pressing  for  repayment, — thai,  may  it 
not  every  now  and  then  be  done,  which  could 
not  have  been  done  by  a  gift  of  £10,000? 
How  often  have  not  seats,  for  example,  been 
in  this  way  obtained — and  this  even  without 
any  such  imputation  as  that  of  the  sin,  the 
venial  sin,  of  parliamentary  dmony  ? 

In  virtue  of  the  invitation  thus  given  by 
the  magnanimity  and  generosity  of  parliar- 
ment, — an  invitation  open  at  all  times  to  the 
acceptance  of  persons  to  whom  it  may  happen 
to  find  themselves  in  the  corresponding  situ- 
ations— who  is  there  that  does  not  see,  how 
snugly  the  benefit  of  bribery  may  be  reaped 
on  both  sides,  and  to  any  amount,  without 
any  of  the  risk? 

A  banker  is  made  a  lord.  Why  is  a  banker 
io  be  made  a  lord?  What  is  it  that  the 
banker  ever  did,  that  he  is  to  be  made  a  lord? 
A  merchant  is  made  a  lord.  Why  is  a  mer- 
chant to  be  made  a  lord  ?  What  is  it  that  the 
merchant  ever  did,  that  he  is  to  be  nuule  a 
lord  ? — These  are  among  the  questions  which 
are  in  themselves  as  natural,  as  the  answers, 
true  or  untrue,  might  be  unpleasant  to  some 
and  dangerous  to  others. 

We  have  heard,  many  of  us,  of  the  once 
celebrated  Nabob  o/Arcot  and  his  creditors: 
and  the  mode  in  which  their  respective  debts 
were  to  an  as  yet  unfathomed  extent,  con- 
tracted: those  debts,  which,  in  so  large  a 
proportion,  and  to  so  large  an  amount,  just 
and  unjust  together,  in  name  the  expiring 
Company,  and  in  effect  the  whole  body  of  the 
people,  have  paid,  or,  spite  of  the  best  pos- 
sible discrimination,  will  have  to  pay. 

By  the  example  set,  and  lesson  held  out, 
by  the  virtue  of  the  right  honourable  gentle- 
man, and  his  right  honourable  and  honourable 
coadjutors,,  the  policy  of  Aroot,  was  it  not  thus 
sanctioned  and  imported  into  Great  Britain? 
'*  filinisters,  plunge  your  hands  as  deep  as  you 
can  into  other  people's  pockets :  intriguers, 
aupply  profuse  and  needy  ministers  with 
whatever  they  want,  and  make  the  most  of 
them :  we  wUl  be  your  sureties ;  our  care  it 
shall  be,  that  you  shall  not  be  losers." 

Against  the  opinions  of  so  many  great  cha- 
racters —  sudi  has  been  my  temerity  —  over 
and  over  again  have  I  laboured  to  prove,  I 
know  not  with  what  success,  that  money  is 
not  the  only  coin  in  which  it  may  happen  to 
a  public  man  to  be  willing  to  take  payment 
of  the  public  for  his  labour :  and  that  power 
and  r^jmtation,  —  though  they  will  not,  like 
shillings  and  halfpence,  go  to  market  for  but- 
ur  and  cggSi— yet^  like  Exchequer  bills. 


within  a  oertatri  circle,  they  are  not  altogO' 
ther  unsusceptible  of  a  certain  degree  of 
currency.  Of  the  truth  of  this  proposition, 
the  Mr.  Pitt  in  question  affords  at  least  one 
instanfea 

It  proves  indeed  something  more :  for,  in 
so  far  as  purposely  forbearing  to  receive  what 
it  is  in  a  man's  option  to  receive,  b  tanta- 
mount to  paying,  —  it  proves  that,  in  the 
instance  in  question,  the  value  of  these  com- 
modities was  equal  to  that  of  a  very  consi- 
derable sum  of  money :  in  round  numbers, 
worth  £40,000^  at  any  rate,  worth  more 
than  £39,000. 

Not  that  in  the  eyes  of  the  hero,  money 
had  no  value :  for  it  had  much  too  great  a 
value :  it  possessed  a  value  greater  than  the 
estimated  value  of  common  honesty  and  in- 
dependence. 

He  loved  money,  and  by  much  too  well  s 
he  loved  it  with  the  love  of  covetousnesa. 
Not  that  he  hoarded  it,  or  put  it  out  to  usury^ 
But  there  are  two  sorts  of  covetous  men  c 
those  who  covet  it  to  keep  it,  and  those  who 
covet  it  to  spend  it :  the  class  he  belonged 
to  was  this  coveting-and-spending  class. 

Yesi—that  he  did:  — Pitt  the  second  did 
love  money :  and  not  his  own  money  merely, 
but  other  people's  likewise :  loving  it,  he  co- 
veted it ;  and  coveting  it,  he  obtained  it. 

The  debt  which  he  contracted  was  so 
much  money  coveted,^  obtained,  and  expended* 
for  and  in  the  purchase  of  such  miscellaneouf 
pleasures  as  happened  to  be  suited  to  hia 
taste.  The  sinecure  money  which  he  might 
have  had  and  would  not  have,  was  so  much 
money  expended  in  the  shape  of  vuuroMce 
money  on  account  of  power :  in  the  purchase 
of  that  respect  and  reputation,  which  his  pru- 
dence represented  as  necessary  to  the  preser- 
vation of  so  valuable  an  article  against  storms 
and  tempests  from  above.  Sinecure  money, 
to  any  given  amount,  the  hero  could  have 
got  for  himself,  with  at  least  as  much  facility 
as  for  his  right  honourable  panegyrist ;  but 
the  respect  and  the  reputation  were  defences, 
which  in  that  situation  could  not  be  put  to 
hazard.  Of  the  batUes  he  had  to  fight  with 
the  sort  of  dragons  commonly  called  secret 
advisers,  this  bare  hint  is  all  that  can  be  given 
by  one  who  knows  nothing  of  anybody  or 
anything :  his  right  honourable  Achates,  by 
whom  he  must  (alas  1  how  oft !}  have  been 
seen  in  a  tottering  and  almost  sinking  atti- 
tude, — more  particulars  could  doubtless  be 
given,  by  a  great  many,  than  by  a  gentleman 
of  his  discretion  it  would .  ^  .  .  (unless  it  were 
in  a  posthumous  diary,  for  which  posterity 
would  be  much  obliged  to  him)  be  *'  use/ml 
on  his  sole  authority .  .  .  .  f  o  enter  into  any  <fe- 
tailof, "  It  was  to  enable  virtue  to  rise  trims- 
phant  out  of  all  these  trials,  that  the  amount 
of  aU  this  sinecure  money  was  thus  expendad, 
and  without  having  been  received. 
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SECTION  XL 

CONCSBNINO  INTLUENCE. 

On  the  subject  of  h^uence  (page  74,)  what 
Hhe  right  honourable  gentleman  athuts^  is  — 
that  owing  to  the  greatly  inereaaed  revenue, 
•nd  idl  the  other  augmented  and  **  accumu- 
lated .buaineBi  of  the  state,'*  some  increase 
has,  though  **  unavoidably,  been  occasioned 
in  hi**  viz.  by  **  increase  of  patronage."  At 
the  same  time,  notwithstanding  this  increase, 
vet,  in  point  of  practice,  the  state  of  things, 
if  we  may  trust  to  his  conception,  is  ex- 
aictly  as  if  there  were  no  such  thing  at  all  as 
influence.  How  so  ?  Why,  for  this  plain  rea- 
son, viz.  that  **  the  influence  created  by  such 
means  is  imfinitefy  short  of  what,*'  viz.  "  by 
the  measures  of  economy  and  regulation  to 
which  recourse  has  been  had  " —  **  has  been 
given  up.** 

Thus  frr  the  right  honourable  author. 
But  in  the  humble  conception  of  his  obscure 
commentator,  the  question  between  the  two 
quantities,  one  of  which  is,  in  the  hands  of 
tiie  right  honourable  accountant^  multiplied 
fly  one  of  those  figures  of  rhetoric,  whidi,  in 
aid  of  the  figures  of  arithmetic,  are  so  much 
at  his  command  —  multiplied  in  a  word  to 
**  infinity  "  —  this  question  is  not,  on  the  pre- 
sent occasion,  the  proper  one.  In  regard  to 
i^fiuence,  the  question  which,  with  leave  of 
the  public,  the  obscure  commentator  would 
Venture  to  propose — as  and  for  a  more  pro- 
per one,  is  —  whether,  for  any  ezuting  par- 
ticle of  this  influence,  any  preponderant  use 
can,  in  compensation  for  the  acknowledged 
•vil  consequences  of  it,  be  found  ?  and  if  not, 
ivhether  there  be  any,  and  what,  quantity  of 
it  left  remaining,  that  could  be  got  rid  of? 
Understand,  on  each  occasion,  as  being  a  con- 
dition universally  and  necessarily  implied  — 
without  prejudice  in  other  respects,  —  and 
that  preponderant  prejudice  —  to  the  public 
service. 

As  to  these  points,  what. appears  to  me, 
with  submission,  is — tliat,  without  travelling 
out  of  this  the  right  honourable  gentleman's 
own  work,  an  instance  might  be  found  of  a 
little  sprig  of  influence,  which,  without  any 
such  preponderant  prejudice  to  Mr,  Reeve's 
ifee,  might  be  pruned  offl 

This  work  of  his  (I  metfn  Mr.  Bose's)  has 
for  its  title  —  "  Observations  respecting  the 
Public  Mxpendiiwre,  end  the  It^uence  of  the 
Crown:* 

But  unfortunately,  as,  in  due  place  and 
time,  the  candour  of  the  right  honourable 
gentleman  himself,  in  effect,  acknowledges, 
these  ohsetvatxcms  of  his — and  from  so  expe- 
rienced an  observer  —  are  all  on  one  side. 

On  the  subject  of  expenditure,  out  of  79 
pages,  61  have  been  expended  in  showing  us 
frhat  retrenchments  have  been  made,  and  how 


great  they  are.  Are  they  indeed  so  great  ?  So 
much  the  better :  but  even  yet,  considering 
that  if  we  may  believe  the  right  honourable 
gentleman  himself  (p.  62,}  the  whole  revenue 
of  Great  Britain  is  **  more  than  £60,000,000 
a-jfear^*  let  the  retrenchments  have  been  ever 
so  great,  the  demand  for  further  retrench- 
ment, ivheresoever  it  can  be  made,  without 
preponderant  prejudice  to  the  public  service, 
seems  by  no  means  to  be  superseded. 

Subject  to  that  necessary  condition^  is  there 
any  such  further  retrenchment  practicable  ? 
This  is  exactly  what  the  right  honourable 
gentleman  has  not  merely  avoided^  but  posi- 
tively refused  to  tell  us. 

From  first  to  last,  this  work  of  his  has, 
according  to  the  author*s  own  account  of  it, 
but  one  aim ;  and  that  is,  by  showing  how 
great  the  retrenchments  are  that  have  beei| 
made  already,  to  stop  our  mouths,  and  pre- 
vent our  odling  for  any  more.  Is  it  then 
true,  that  in  thu  way  all  has  been  done  that 
ought  to  be  done  ?  Even  this,  not  even  in 
terms  ever  so  general,  will  be  vouchsafe  to 
tell  us.  "  To  what  extent  or  in  what  manner 
it  may  be  proper  to  press  further  retrench- 
ment, the  author/'  says  he,  p.  62,  **  has  not 
the  remotest  intention  of  offering  an  opinion: 
his  view  has  been  clearly  explained.*' 

Looking  for  the  explanation,  the  deamess 
of  which  is  thus  insisted  on,  I  find  it,  if  I  do 
not  mistake,  in  his  last  preceding  page  but 
one,  viz.  in  p.  60,  in  which,  speaking  dt  this 
his  work  by  the  name  of  "  the  present  pub- 
lication,**—  '*  In  endeavouring  to  set  right 
the  pubHc  opinion  on  this  subject,  the  per- 
formance of  an  act  of  justice  to  any  admini- 
stration, is,**  he  says,  **  but  a  small  part  a£ 
its  use ;  a  much  more  important  oonsiaeration 
is,  its  effect  in  producing  that  salutary  and 
reasonable  confidence,  which  gives  the  power 
of  exertion  to  the  government,  and  that  con- 
currence which  seconds  its  exertions  among 
the  people.*' 

Thus  &r  tlie  right  honourable  author.  For 
my  own  part,  if  my  conception  concerning  a 
government's  title  to  confidence  be  not  alto- 
gether an  erroneous  one,  this  title  depends  in 
no  inconsiderable  degree  on  its  disposition 
"  to  press  further  retrenchments :"  (p.  62.)  I 
mean  of  course,  in  so  far  as,  in  the  judgment 
of  that  government,  they  are  not  otherwise 
than  ''proper**  ones.  Yet  this  the  right  ho- 
nourable gentleman  ^r  c^  "ic'nher  of  this  same 
government,  and  that  in  the  very  next  rank 
to  the  highest,  and  receiving  (besides  sinecure 
money)  no  less  than  £4000  a-year  for  being 
so,  peremptorily  —  and,  as  we  have  seen,  of 
his  own  accord,  —  refuses  to  do. 

He  will  not  do  any  such  thing :  and  why 
not  ?  On  this  point  we  might  be  apt  to  be  at 
a  stand  at  least,  if  not  at  a  loss,  were  it  not 
for  the  lights  with  which,  in  another  page  (p. 
74)  the  right  honourable  author  himself  has 
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fiiToared  us.  His  **  opinionB*'  on  the  sabject^ 
he  there  acknowledges,  are  '*  strong  ones;** 
Imt  strong  as  they  are,  or  rather  because  they 
are  so  strong,  he  wiU  not  let  us  know  what 
they  are ;  because  **  on  his  sole  authority,** 
that  is,  unless  other  opinions  that  in  the  sode 
of  office  stand  yet  higher  than  his,  concurred 
with  his,  "  it  would  not  be  useful :"  ^  there 
would  be  no  «se  in  it.  No  use  in  it?  what ! 
not  on  a  subject  of  such  vital  importance  — 
when,  for  the  declared  purpose  of  '*  setting 
rifl^t  the  public  opinion  on  this  subject,"  a 
light  honourable  author^  who  knows  tJl  about 
It,  takes  up  the  pen,  can  it  be  that  there 
would  be  no  use  in  speaking  what  he  thinks 
IB  right?  and  as  much  of  it  as  he  has  to  speak  ? 
No  use  in  his  speaking  impartially  ?  —  in 
speaking  on  both  sides,  and  on  all  sides,  what 
he  thinks? 

But  not  to  go  on  any  further  in  thus  beat- 
hig  the  bush,  may  we  not  in  plain  English 
yenture  to  ask  —  at  the  bottom  of  all  his  de- 
Kcaey,  can  any  other  interpretation  be  found 
than  this,  viz.  that  by  those,  for  whose  de- 
Hance  and  for  whose  purposes — and,  to  come 
to  the  point  at  once — under  whose  influence 
thb  work  of  his  was  written,  his  speaking  as 
he  thinks,  and  what  he  thinks  right  —  his 
speaking  out  on  both  sides,  would  it  in  his 
own  persuasion  have  been  found  not  endu- 
rable? 

If  so,  here  then  we  have  a  practical  illus- 
tration and  development  of  a  number  of  pre- 
ceding hints.  Here  we  see  the  character — 
here  we  see  one  effect  and  use  —  of  that 
**  aristocracy  of  talent  and  virtue**  with  which, 
in  the  account  of  remuneration,  nothing  but 
money  will  pass  current — nothing  but  money 
IB  of  any  value  —  and  which  constitutes  so 
necessary  an  addition  to  the  **  aristocracy  of 
nank  and  property.  ** 

Here  we  see  what  is,  and  what  we  are  the 
better  for,  the  fruit  of  '*  that  principle  of  ac- 
tivity," (p.  66,)  which  animates  men  in  the 
attainment,  so  much  more  than  in  the  mere 
possession  of  power  and  station,  **  and  of  that 
amusement,  which,  for  the  acquisition  and 
improvement  of  talents  necessary  for  the 
higher  offices,  gentlemen  have  given  them- 
selves, in  passing  occasionalhf  through  the  in- 
lerior  situations." 

**  Of  the  unpopularity  and  ridicule  that  has 
so  ofien  been  attempted  to  be  fixed  on  the 
word  confidence"  the  right  honourable  gen- 
tleman has,  as  he  n  pleased  to  inform  us,  ac- 
cording to  his  own  statement  (p.  61 J  had 
**  some  experience.**  One  little  item,  to  what- 
soever may  have  been  the  stock  laid  up  by 
him  of  that  instructive  article,  he  may  find 
occasion  to  make.  To  that  sort  of  confidence 
which  is  '*  unthinking  and  hUnd,**  this  "un- 
popularity and  ridicule,"  he  appears  to  look 
upon  as  not  altogether  **  inapplicable,**  nor 
consequently  the  sort  of  **  attempt "  he  speaks 


of,  viz.  that  of  fixing  it  on  the  word  confix 
dence,  as  altogether  incapable  of  being  at* 
tended  with  success." 

But  can  anything  be  more  <<  unthinking 
and  blind**  than  that  confidence  which  should 
bestow  itself  on  an  official  man,  howsoever 
right  honourable,  who,  in  treating  of  a  sub- 
ject confessedly  of  high  national  importance, 
and  after  furnishing,  in  fiivour  of  one  side, 
whatsoever  information  his  matchleas  expe- 
rience, his  unquestioned  ingenuity,  his  inde- 
fatigable industry,  can  rake  together,  —  and 
feeling,  on  the  other  side  of  his  mind,  *'  opt- 
nions**  —  and  those  **  strong  ones,"  nor  doubt- 
less unaccompanied  with  an  adequate  know- 
ledge of  focts — of  those  facts  fi!om  which  they 
receive  their  existence  and  their  strengths- 
should  refuse  —  deliberately,  and  peremp- 
torily, as  well  as  spontaneoudy,  refuse  —  to 
furmsh  any  the  least  tittle  of  information  fixHO 
that  other  side. 

Eloquent  and  zeslons  in  support  of  pro- 
fusion, mute  when  the  time  should  come  for 
pleading  in  fiivour  of  retrenchment,  not  with- 
out compunction  let  him  behold  at  least  one 
consequence.  Destitute  of  all  competent,  of 
aU  sufficiently  qualified,  of  all  officially  quali- 
fied, advocates  —  deserted  even  by  him  who 
should  have  been  its  solicitor-general,  thus  it 
is  that  the  cause  of  economy  is  left  to  take  its 
diance  for  finding  here  and  there  an  advocate 
among  low  people,  who  have  never  been  re- 
gularly call^  to  diis  high  bar :  interlopers, 
who,  destitute  of  all  prospect  of  that  "  re- 
muneration" which  is  the  sole  **  principle  of 
activity  that  animates  men  in  the  attainment 
of  power  and  station"  (p.  66.)  destitute  of  the 
advantage  of  "  passing  occasionalh  through 
even  the  inferior  situations**  (p.  66,)  are  dee* 
titute  of  an  ^talent"  destitute  of  all  •<  vir- 
tue," — and  whose  productions,  if,  for  the 
purpose  of  the  argument,  they  could  for  a  mo* 
ment  be  supposed  capable  of  contributing, 
on  the  ground  here  in  question,  anythinfl^ 
that  could  be  conducive  to  the  public  service, 
would,  one  and  all,  be  so  many  effects  with 
out  a  i 


SECTION  XIL 

CONCEBNINO  FBCUNIART  OOMFXTITrON — AW 
THS  UBE  MADE  OF  THE  PRINCIPLE. 

Before  the  subject  of  influence  is  dismissed,, 
a  word  or  two  may,  perhaps,  have  its  use,  for 
the  purpose  of  endeavouring  to  submit  to  the 
consideration  of  the  right  honourable  pane- 
gyrist, an  artide  of  revenue,  viz.  crown  lands, 
which  neither  on  his  part,  nor  on  the  part  of 
his  hero,  seems  to  have  received  quite  so  much 
attention  as  could  have  been  wished. 

To  the  purpose  of  the  present  publication, 
a  circumstance  that  renders  this  artide  the 
more  material  is— that  it  may  contribute  to 
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reader  more  and  more  fiunUlar  to  the  eye  of 
the  reader  a  principle,  on  a  due  estimation  of 
which  the  plan  hereaiFter  to  be  proposed  de- 
pends for  everything  in  it,  that  either  pro- 
mises to  be  in  its  effect  eventually  useful,  or 
is  in  its  application  new. 

Econonuf  and  purity — reduction  of  expense, 
and  reduction  of  undue  influence  —  in  these 
may  be  seen  the  two  distinguishable  and  dis- 
tinguished,  though  intimately  connected,  ob- 
jects, to  which,  speaking  of  the  principle 
of  competition^  our  right  honourable  author 
speaks  of  it  as  having  been  meant  to  be  made 
subservient,  and  as  having  accordingly  been 
made  subservient,  in  the  hands  of  Mr.  Pitt — 
(p.  26.) 

**  Mr.  Pitt,"  he  informs  us,  p.  25,  "  look- 
ing anxiously  to  reforms,  effected  many  even 
considerable  savings — and  at  the  same  time 
sacrificed  an  influence  as  minister,  much  more 
dangerous  than  any  possessed  by  the  crown, 
because  more  secret  and  unobserved;  the  ex- 
tent of  it  indeed  could  be  known  only  to  him- 
self and  to  those  in  his  immediate  confidence. 
We  shall  state,**  continues  he,  **  the  measures 
in  their  order,  —  beginning  with  loans  and 
lotteries, — proceeding  with  private  contracts, 
and  closing  this  part  of  the  account  with  the 
profit  derived  from  the  mode  irrevocably  es- 
tablished respecting  the  renewals  of  crown 
leases.  In  Mch  of  which  cases,  the  wfluence 
diminished  was  not  only  extensive,  but  was 
obviously  in  its  nature  more  objectionable 
than  any  that  could  be  acquired  by  the  dis- 
posal {^offices:  as  the  effect  of  the  former  was 
neeret  and  unobserved,  whereas  the  latter  is 
apparent  and  generally  known." 

Coming  to  crown  lands  (p.  34.)  "  The 
last  head  of  saving  by  management,"  says  he, 
**  is  under  that  of  the  estates  of  tiie  crown. 
The  act  of  the  Ist  of  Queen  Anne,*  continued 
at  the  b^^ning  of  each  succeeding  reign,  fi>r 
limitmg  grants  of  crown  lands  to  31  years, 
put  a  stop  to  the  actual  alienation  of  the  pro- 
perty of  tbe  crown ;  but,  in  its  operation,  had 
the  effect  of  greatly  adding  to  the  influence 
of  it,  and  certainly  afforded  no  protection 
whatever  to  its  revenues,  as  will  be  seen 
in  the  note  below.f  In  reigns  antecedent 
to  that  of  Queen  Anne,  when  grants  were 
perpetual,  the  persons  to  whom  they  were 
made  became  immediately  independent  of  the 
carown,  and  not  unfrequently  gave  very  early 
proofe  of  that  independence :  whereas,  by 
the  measure  adopted  on  the  accession  of  the 
Queen,  every  grantee,  or  the  person  repre- 
senting him,  became  dependent  on  the  minis- 


*  1  Anne,  st  1,  c.  7* 

•f  ^^  In  fifteen  yeais,  to  1715,  the  whole  income 
from  crown  lands,  mduding  rents,  fines,  and 
grants  of  all  sorts,  was  £22,(^4  equal  to  £1,500 
a-year—Joumals  of  H.  C,  voL  xx.  p.  620 ;  and 
in  seven  yean,  to  1740,  was  £16,000,  equal  to 
£2,298  a-year«- Jottxnals,  roL  xxv,  p.  208.** 


ter  for  a  renewal  of  his  lease,  for  which  ap- 
plications were  generally  made  at  such  times, 
and  on  such  occasions,  as  were  thought  to 
afford  the  best  hope  of  their  being  attended 
to,  on  terms  fiivourable  to  his  interest. 

<•  Under  this  system  Mr.  Pitt,  on  coming 
into  office,  found  the  whole  landed  propertf 
of  the  crown,  and  the  income  arising  from 
it,  in  every  way,  very  little  exceeding  £4000 
a-year. 

*'  He  therefore,  after  long  inquiries,  and 
most  attentive  consideration,  applied  a  remedy 
in  1794,  when  an  act  was  passed,}  by  which 
it  is  provided  that  no  lease  shall  be  renewed 
till  within  a  short  period  of  its  expiration^ 
nor  till  an  actual  survey  shall  have  been  made 
by  two  professional  men  of  experience  and 
character,  who  are  required  to  certify  the 
true  value  of  the  premises  to  the  treasury, 
attested  on  their  oaths.  No  abuse  can  there- 
fore  take  place,  nor  any  undue  favour  be 
shown,  under  the  provisions  of  this  law,  vn- 
less  surveyors  of  eminence  in  their  line  shall 
deliberately  perjure  themselves,  or  a  treasury 
shall  be  found  bold  enough  to  grant  leasee, 
or  renew  them,  at  a  less  value  than  shall  be 
certified  to  them,  which  could  not  escape 
immediate  detection,  as  there  is  a  clause  in 
the  act,  requiring  an  account  to  be  laid  before 
parliament  annually  of  what  leases  or  grants 
shall  have  been  made  in  the  year  preceding; 
for  what  terms  or  estates ;  the  annual  value, 
as  returned  on  oath  by  ibe  surveyors ;  the 
annual  value  of  the  last  preceding  survey ; 
what  rents  shall  have  been  reserved,  or  what 
fines  paid ;  and  upon  what  other  considera- 
tions such  leases  shall  have  been  respectively 
made. 

"  More  strict  provisions  to  guard  against 
any  evasion  of  the  law  could  har<i^  have  been 
devised." 

Thus  fitf  our  right  honourable  author :  a 
word  or  two  now  from  his  obscure  commen- 
tator. 

Where,  having  determined  with  himself  to 
obtain  for  public  property  the  best  price  that 
is  to  be  had,  Mr.  Pitt  pursues  that  principle, 
my  humble  applause  follows  him :  but  when, 
without  sufficient  reason,  he  turns  aside  from 
that  or  any  other  principle,  then  my  applause 
stops :  applause,  whatever  in  that  case  perse- 
veres in  following  him,  will  be  of  that  sort 
which  comes  from  copairtners  and  pan^yrists. 

When  government  annuities  were  the  com- 
modity to  be  disposed  of,  then  it  was  that  it 
was  the  choice  of  Bfr.  Pitt  to  have  the  best 
price :  then  it  was  that,  choosing  to  have  the 
best  price,  he  adopted  the  mode,  and  the  only 
mode,  by  which  that  effect  can  be  produced. 

When  leasehold  interests  in  crown  lands 
were  the  commodity  to  be  disposed  of,  then 
it  was  that  it  was  not  the  choice  of  Mr.  Pitt 

$  34  Geo.  III.  cap.  76. 
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to  have  the  best  price.  Then  it  was,  accord- 
ingly,  that,  for  fear  of  having  the  best  price, 
cmre  was  taken  not  to  employ  the  mode,  the 
only  mode,  by  which  any  such  effect  can  be 
produced. 

To  avoid  giving  birth  to  the  imdesirable 
effect  io,  question,  the  expedient  employed 
was  (we  see)  "  an  actual  survey,  made  by  two 
promsional  men  of  experience  and  character, 
who  are  required  to  certify  the  true  value  of 
the  premises  to  the  treasury,  attested  on  their 


*<  Under  the  provision  of  this  law,"  one 
thing  the  right  honourable  gentleman  endea- 
Tours  to  persuade  us  of  (p.  35)  —  is,  that 
**  no  abuse  can  take  place,  nor  undue  &vour 
be  shown."  Why  not?  Because  (says  he)  no 
such  effect  can  uke  place  "  unless  surveyors 
of  eminence  in  their  line  shall  deliberate- 
ly perjure  themselves  or"  —  something  else 
which  he  mentions  shall  take  place,  and 
which,  admitting  the  improbability  of  it,  I 
■hall  not  repeat  here. 

As  to  perjury,  the  word  is  a  ttrong  word, 
and  to  the  purpose  of  causing  the  r^er  to 
suppose  that  the  security  provided  by  it  is  a 
atrong  Mecurity,  more  conducive  than  any  real 
lover  of  sincerity  ean  be  well  pleased  to  find 
it.  But,  from  the  pen  of  a  veteran  in  office, 
and  in  office*,  and  in  tuck  offices,  to  whom  it 
cannot  be  altogether  unknown,  to  how  pro- 
digious an  extent  the  people  of  this  country 
are  made  deliberately  and  habitually  to  per- 
jure themselves — and  how  fond,  under  die 
guidance  of  priests  and  lawyers,  the  legisla- 
tion and  jurisprudence  of  this  same  country 
have  been,  of  causing  men,  always  without 
any  the  smallest  use,  deliberately  to  perjure 
themselves*  --  it  is  not  without  pain  that  a 
man,  who  has  any  real  dislike  to  perjury,  can 
behold  this  security  held  up  to  view  in  the 
character  of  a  real  one. 

Gases  there  are  (it  is  confessed  with  plea- 
mre)  in  which  this  alleged  security  is  an  ef- 
fioent  one :  as  for  instance,  where  testimony 
to  a  matter  of  fact  is  to  be  given,  vioA  voce, 
in  an  open  judicatory,  and  under  the  check 
of  cross-examination :  not  that  even  in  that 
case  it  is  to  the  ceremony  that  the  efficiency 
would  be  found  ascribable,  but  to  the  oross- 
examinacion,  and  the  publicity,  with  or  with- 
out the  eventual  punishment.  But  in  the 
case  here  in  question,  not  one  of  all  those  ele* 
iQents  of  efficiency  is  to  be  found.  The  sort 
<^  perjury  which  the  right  honourable  gentle^ 
man  endeavours  to  make  us  take  for  a  punish- 
able offence,  suppose  it,  for  argument's  sake, 
committed — was  ever  one  instance  known  of 
a  man  being  prosecuted  for  it  as  for  perjury? 
Qreat  would  be  my  surprise  to  hear  of  any 
■pch  case.    Would  so  much  as  an  indictment 


•  See"8wearnotataU,"&e.bytheAutfav, 


lie?  I  have  not  searched,  nor  to  the  preseal 
purpose  does  it  seem  worth  while.  Orest 
indeed  must  be  the  case,  strong  and  deari 
stronger  and  clearer  than  it  seems  in  the  na> 
ture  of  the  case  to  afford — the  proof  b^ 
which,  upon  any  such  indictment,  oonvictkm 
must  be  produced. 

Few,  it  is  evident,  are  the  sorts  of  articles 
— lands,  houses,  or  any  other  such  artades, 
coming  under  the  head  of  crown  lands,  being 
unquestionably  not  of  the  number — few, 
about  the  value  of  which  it  may  not  happen 
to  **  surveyors  of  eminence,  experience,  and 
character"  to  entertain  real  differences  of  opi- 
nion ;  and  moreover,  and  without  the  smallest 
imputation  on  diat  **  character,**  much  mons 
without  the  possibility  of  suffering  as  for  /mt- 
jnry,  to  agree  in  assigning  such  a  value,  as  t» 
a  very  considerable  amount  —  according  to 
circumstances,  say  5,  10,  12,  15,  20,  50  per 
cent,  (in  short,  one  knows  not  where  to  stop) 
greater  or  less  than  what  in  their  opisioiis 
respectively  is  the  true  one. 

The  real  value  of  the  premises  is  the  joint 
result  of  some  half  doien  (suppose)  of  cir- 
cumstances on  each  side :  whereupon,  on  one 
side  (suppose  again)  this  or  that  little  dream- 
stance,  somehow  or  other,  fiuls  of  bdng  tdcen 
into  the  account.  Unless  the  human  under- 
standing were  that  perfect  kind  of  madiiiie 
which  everybody  acknowledges  it  not  to  be. 
who  could  think  of  speaking  of  it  as  import- 
ing so  much  as  a  speck  upon  a  man's  diarse- 
ter,  that  any  such  little  oversight  has  takes 
place  ?  Meantime,  the  profit  by  the  oversight 
may  amount  to  thousands  of  pounds  in  any 
number. 

Unfortunately  for  economy,  still  more  un- 
fortunately for  nncorruption,  the  sort  of  con- 
tract here  in  question  is  one  of  those  in  which, 
with  a  pre-eminent  degree  of  force,  interest 
and  opportunity  join,  in  securing  to  the  sub- 
ject of  valuation  a  false  or  under- value.  What 
the  one  party,  via.  the  proposed  lessee  wants, 
is  money ;  what  the  other  party,  the  '*  dis^ 
dutfger  of  duties  and  public  trusts,**  wants, 
is  tf{/7iieii«tf.  If  the  valuation  be  deficient, 
then,  in  proportion  to  the  defidency,  both 
parties  have  what  they  want.  Under  a  stat« 
of  things  so  fiivourable  to  mutual  accommo- 
dation, let  any  one,  who  feels  bold  enough, 
undertake  to  set  a  limit  to  the  loss  liable  to 
be  produced  to  the  public  by  the  substitution 
of  this  mode  of  sale,  to  the  only  one  which 
is  capable  of  finding  out  the  real  value.  la 
n  fancy  article,  such  as  a  villa,  or  a  site  for  a 
viUa,  cent,  per  cent,  may  be  below  the  dif- 
ference. Ten  per  cent.  —  to  put,  for  argu- 
ment's sske,  a  certain  amount  for  an  uncertain 
one  —  will  surely  be  regarded  as  a  very  smaQ 
allowance. 

In  this  ten  per  cent.,  then,  may  be  seen  the 
amount  of  the  eaviny,  or  the  acquisition,  call 
it  wfaidi  you  please,  which  on  tht  occadon  i& 
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Question  nright  have  been  made  to  the  publie. 
iind  was  not  made. 

Thus  much  as  to  revenue.  Then  a«  to  ta- 
Jluenee,  "  some  judgment,"  as  Mr.  RoBe  ob- 
eerTes,  p.  37,  ^  may  be  formed  by  obsernng, 
that  t>f  the  persons  holding  crown  leases  when 
the  act  was  passed,  upwards  of  eighty  were 
members  of  one  or  the  other  house  of  par- 
fiament ;  and  it  is  hardly  necessary  to  add," 
continues  he,  *'  that  in  the  cases  of  other 
kuees,  the  parties,  who  might  hare  the  means 
of  doing  so,  would  natursSly  resort  to  solici- 
tations of  friends  for  obtaining  the  minister's 
favour." 

Now,  in  the  picture  thus  drawn  of  the  state 
of  the  case,  as  it  stood  at  that  time — drawn 
by  so  experienced  and  expert  a  hand — so  tut 
tA  concerns  influence,  I,  for  my  own  part, 
till  some  distinct  ground  of  difference  is 
t^rougfat  to  view,  cannot  but  see  a  (ncture 
equally  correct  of  the  state  of  the  case  as  it 
stands  a^  this  moment ;  at  this  moment,  viz. 
after  and  notwithstanding — not  to  say  by 
reason  of — the  reform  thus  lauded.  So  hr 
indeed  as  concerns  revenue,  I  cannot  doubt 
but  that  a  very  considerable  change — and, 
«o  far  as  it  goes,  a  change  for  the  better,  has 
been  made ;  a  change,  for  the  amount  of  which 
I  take  of  course  the  account  given  of  it  by 
Mr.  Rose.  Bat,  so  fiur  as  concerns  influence, 
■what  I  should  not  expect  to  find  is,  that  any 
change,  worth  taking  into  account,  had  taken 
place.  "  Eighty"  accordmg  to  the  right  ho- 
nourable gentleman,  is  the  number  oi  members 
so  drcurostanced  at  that  time;  eighty, — or 
rather,  from  that  increasing  division,  which 
landed  property,  where  it  wUl  serve  for  build- 
ing, or  even  for  sites  of  villas,  naturally  admite 
of,  more  than  eighty  —  is  the  number  which  i 
should  expect  to  find  at  present ;  not  to  speak 
of  erpecUnts,  for  whom,  where  the  purpose  of 
the  argument  requires  it,  the  right  honourable 
arguer  knows  so  well  how  to  t&e  credit.  For 
convincing  an  honourable  or  right  honourable 
gentleman  of  the  superiority  of  one  ministry 
over  another,  ten  per  cent,  upon  any  given 
sum  will  not,  it  is  true,  serve  so  effectually 
in  the  character  of  a  persuasion,  as  thirty  per 
cent. :  but  wherever  the  ten  per  cent,  suffices, 
the  abolished  twenty  per  cent,  would  have 
been  but  surplusage,  since  thirty  per  cent, 
could  do  no  more.  The  case  of  the  villa  con- 
tiguous to  Chelsea  Hospital — a  case  which, 
though  it  happened  so  long  ago  as  the  last  ses- 
sion, is  not  yet,  it  is  hoped,  altogether  out  of 
recollection  —  may  serve,  and  as  well  as  half 
a  hundred,  for  clearing  and  fixing  our  ideas  on 
this  subject.  From  that  case  may  be  formed 
aome  judgment,  whether  the  impossibility  of 
**  abuse  and  undue  fiivour**  is  quite  so  near  to 
complete,  as  it  would  be  for  the  convenience 
of  the  right  honourable  gentleman's  acknow- 
ledged purposes  that  we  should  believe  it  to 


All  this  while,  a  circumstance  which  has 
contributed  in  no  small  degree  to  that  com- 
posure and  tranquil  confidence,  of  which  my 
readers,  if  I  happen  to  have  any,  may  on  this 
occasion  have  observed  the  symptoms,  is — a 
surmise  in  which  I  have  all  along  been  in- 
dulging myself, — vis.  that  between  the  opi- 
nions of  the  right  honourable  author  and  those 
of  hu  obscure  commentator  there  does  not, 
on  this  occasion,  exist  at  bottom  any  very  con* 
siderable  difference. 

**  More  strict  provision  to  guard  agiintt 
any  invasion  of  the  law  could  hanilg,"  says 
the  right  honourable  author,  **  have  been  die- 
vised."  But  it  will  be  for  the  reader  to  judge, 
whether  the  law  in  question  be  quite  so  well 
guarded  against  evasion,  as,  by  this  saving 
word  htardhf,  the  argument  of  the  right  ho- 
nourable gentleman  is  guarded  against  any 
such  impertinent  charge  as  that  of  having  said 
the  thing  that  is  not.  Neither  on  this  nor  on 
any  other  occasion,  could  it  easily  have  es- 
caped a  sagacity  such  as  his,  that  a  mode  of 
sale,  the  sure  effect  of  which  is  to  perpetuato 
a  constantly  inferior  price,  is  not  quite  so  fiu 
vourable  either  to  increase  of  revenue  or  to 
diminution  of  influence,  as  a  mode  of  sale,  the 
sure  effect  of  which  is — to  obtain,  on  each 
occasion,  the  verg  beet  price. 

Pecuniary  competition — auction — having, 
and  in  other  instances  to  so  great  an  extent 
— by  this  same  hero,  and  with  the  special  ap- 
plause of  this  same  panegyrist,  been  employed, 
as  and  for  the  best-oontrived  mode  or  instru- 
ment for  obtaining,  for  such  articles  as  go- 
vernment has  to  dispose  of^  the  very  best  price 
— having  been  applied,  and  with  so  much  suc- 
cess, in  the  case  of  government  annuities— 
having  been  applied,  and  with  so  much  suc- 
cess, in  the  case  of  contracts  for  stores — (for 
when  there  is  no  fraud,  it  is  in  form  only,  and 
not  in  effect,  that,  in  this  case,  there  is  any 
difference  between  competition  and  auction  in 
the  common  acceptation  of  the  word) — and, 
moreover,  in  the  case  of  the  very  sort  of  ar- 
ticle here  in  question — in  the  case  of  lande — 
sale  of  leasehold  interests  presenting  them- 
selves to  view  in  every  newspaper,  and  even 
letting  by  auction  in  the  first  instance  having 
nothing  new  in  it,  it  would  be  a  most  in- 
structive explanation,  to  us  whose  station  is 
without  doors,  if  in  his  next  edition  the  right 
honourable  author  would  have  the  goodness 
to  inform  us  how  it  happened,  that  when,  in 
the  course  of  her  voyage,  economy  had  reached 
the  latitude  of  the  crotra  lands,  she  idl  of  a 
sudden  stopped  short,  and,  instead  of  the  best 
instrument  for  fishing  out  the  best  price,  took 
up  with  so  weak  and  ill-contrived  an  one.  Is 
it  that  in  the  case  of  lands,  auction  is  less  well 
adapted  than  in  the  case  of  goods  to  an  ob- 
tainment  of  the  best  price  ? — ^less  well  adapted 
to  the  obtaining  that  best  price  for  'leasehold 
interest  m  ^isikis,  to  be  paid  for  in  oMiiey,  thaa 
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for  money  to  be  paid  for  in  goodi?  On  the 
(Boatrary,  in  the  case  of  goods,  to  be  supptied 
to  government  by  <iontract,  as  in  the  case  in 
question,  with  the  benefit  of  competition,  the 
right  honourable  genUeman,  if  not  already 
iiSbrmed,  might  with  little  difficulty  be  in- 
formed of  cases  upon  pases,  in  which  the  ri- 
gour of  the  principle  of  competition  receives 
a  very  convenient  softening,  from  ezpedientf 
which  have  no  application  in  the  case  of  lands. 

In  de&ult  of  such  full  and  authentic  lights, 
w  nothing  short  of  the  experience,  joined  to 
the  condescension,  of  the  right  honourable 
gentleman,  would  afford  us,  it  may  be  matter 
ipf  amusement  at  any  rate,  if  of  nothing  bet- 
ter,— to  us  whose  station  is  on  the  outeide  of 
the  curtain,  — to  figure  to  ourselves,  in  the 
way  of  guess  and  pastime,  what,  on  the  oc- 
casion in  question,  may  have  been  passii^g 
behind  it 

Before  so  desirable  a  head  of  refonn  as  that 
in  question  could  be  brought  even  into  the 
imperfect  state  dressed  up  as  above  by  the 
ingenuity  of  our  right  honourable  author, 
V  Umg  inqidriee,  and  most  attentive  centidera-' 
Hon,**  we  «re  informed  by  him,  p.  85,  took 
place.  Of  these  "  long  inquiries"  no  incon- 
siderable portion,  if  one  who  knows  nothing 
may  be  allowed  to  guess,  were  naturally  di- 
jpe^ed  to  so  desirable  an  object  as  that  of 
knowing  what,  in  case  of  a  chipge  of  the  yort  | 


proposed,  the  eighty  members,  of  whan  w 
have  seen  him  speaking,  would  be  dispoaed  to 
think  of  it :  and  of  the  **  attentive  coneidarm^ 
tion,**  no  inconsiderable  portion  (it  is  equal^ 
natural  to  suppose)  was  bestowed  upon  the 
objectione,  which  an  ixnonation  d  this  sort 
could  not  but  have  given  birth  to  in  so  maiij 
honourable  and  right  honourable  miada. 

With  a  set  of  hobgoblins,  known  amcm^ 
schoolboys  by  the  collective  appelktion  of  tho 
secret  advieere  of  the  erovm — and  of  whoai 
certain  eceptice  (such  has  been  the  growth  of 
infidelity  1)  have  of  Iste  (it  seems)  been  fouid 
Ariane  or  Sodniane  enough  to  question  the 
existence, — our  author's  hero,  there  cannot 
be  any  doubt,  supposing  them  always  to  have 
had  existence,  must  have  had  to  fight,  on  tlua^ 
as  on  manv  other  occasions^  many  a  hard 
battle.  Of  sudi  vFarfiu-e,  the  result,  on  the 
occasion  here  in  question,  seems  to  have  beat 
a  sort  of  compromise.  To  restraint  upon  the 
dilapidation  of  the  revenue.  Fee,  Fam,  Fam 
could  be,  and  accordingly  were  brought  to 
submit ;  — and  thus  it  was  that  sale,  grounded 
on  collusive  valuation,  was  substituted  to  d»t 
solute  gift  To  the  diminution  of  infiuenee, 
Fee,  Faw,  Fkm  could  not^  and  would  not  be 
brought  to  submit :  they  would  have  gone  off 
to  Hanover  or  to  HampMre  first :  — and  thns 
it  was  that  sale,  grounded  on  collusive  valne« 
tion,  was  preferred  to  uX^fur  the  beet  price. 


PAPER  VIL 

OBSERVATIONS  ON  MR.  SECRETARY  PEEL'S 
HOUSE  OF  COMMONS  SPEECH, 

21>'  MARCH  1825, 

INTBOOUCDfO  HIS 

POLICE  MAGISTRATES'  SALARY  RAISING  BILL, 

(Date  of  Order  for  Printing,  2ith  March  1825.) 

ALSO  ON  TBB 

ANNOUNCED  JUDGES'  SALARY  RAISING  BILL,  AND  THE  PENDING 
COUNTY  COURTS  BILL. 


1.  Clausbs  six:  of  minor  importance,  the 
four  last :  of  major,  the  two  first :  whereof 
the  seoood  for  estaUishing  the  measure:  the 
first  (the  preamble)  fiw  justification  of  it. 

Measure,  £200  »-7ear  added  to  the  salaries 
of tht  criitiiiy  thirty  priice  m^giftratfi.  Ori- 


gimd  salary,  £400^see  below.  Last  year 
but  two  (3  G.  IV.  c  55,)  so  says  clause  1st, 
_£200  added  to  it.  Already  cornea  tbe 
demaiid  for  as  much  more. 

A  reason  is  wanted — and  sudi  an  one  ai 
9ha]}  amount  to  a  juitifieation.    Ready  a| 
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iMmd  is  a  complete  one,  and  not  less  condae 
than  complete ;  one  tingle  word — expediency, 
**  And  whereas  it  is  expedient  to  increase  the 
said  salary."  The  House  has  Handing  orders 
—  Parliament  has  standing  reaeons :  at  any 
Tate  it  has  this  one,  and  this  one  is  the  stand- 
ing representati  ve  of  all  others.  To  the  wise, 
and  from  the  wise,  this  one  word  is  sufficient. 

For  this  second  £200  it  is  all-suffident ; 
whether  it  might  hnve  served  equally  for 
the  first,  time  for  search  is  wanting.  But  I 
would  venture  a  small  wsger,  that  on  that 
occasion  it  did  so  serve :  it  will  serve  equally 
well  for  any  number  of  others.  It  is  made  of 
stretching  leather.  It  works  well,  and  wears 
well:  it  will  be  as  good  a  thousand  years 
hence,  as  it  is  at  present.  That  which  is 
expedient  is  expedient.  What  can  be  more 
expedient  than  expediency  f  ....  I  could  not 
refrain  looking.  I  should  have  won  my  wa- 
ger. The  expediency  reason  is  not  indeed 
applied  exclusively  to  the  salary-raising  clause 
(No.  6,)  but  it  shines  in  the  preamble ;  and 
in  that  clause  the  lustre  and  virtue  of  it  ex- 
tends to  all  the  others. 

According  to  usage,  the  sum  is  left  in  blank 
in  the  bill :  acconUog  to  usage,  the  blank  is 
filled  up  by  the  eloquence  of  the  minister. 

After  having  thus  done  the  one  thing  need- 
ful, and  stamped  the  measure  with  inteUigi. 
bility,  he  might  not  perhaps  have  done  amiss, 
had  he  left  the  justification  of  it  to  the  wisdom 
of  parliament,  as  above. 

That  injustice  may  be  completely  avoid- 
ed, misrepresetttation  as  fiur  as  possible,  the 
Times  and  the  Morning  Chronicle — two  of 
the  most  accredited  sources  of  information  — 
have  upon  this  occasion  been  drawn  upon, 
and  the  matter  divided  into  numbered  para- 
graphs ;  and,  for  the  grounds  of  the  respective 
observations  here  hazarded,  reference  has, 
by  means  of  the  numbers,  been  made  to  those 
several  paragraphs. 

Original  salary,  £400  a-year  (see  below.) 
Last  year's  addition,  £200  a-year.  Existing, 
what  ?  £600.  Magistrates,  thirty.  Aggre- 
gate of  the  addition,  £6000  a-year :  aggregate 
of  the  now  proposed  addition,  another  £6000 
a-year;  together,  £12,000.  Nature  of  the 
demand  dear  enough :  not  to  speak  of  reaeon^ 
which  seems  altogether  out  of  the  question : 
not  so  the  alleged  grounds  of  it.  To  tread 
them  up  has  been  tread-wheel  work.  Result, 
what  follows. 

Evils  proposed  to  be  remedied,  defidendes : 
1.  Defidency  in  appropriate  intellectual  ap- 
titude; 2.  Oefidency  in  time  employed  in 
attendance.  As  to  aptitude,  during  the  £400 
»-year  (so  says  No.  2,)  incompetence  total. 
Thus  far  aptitude :  the  same  certificate  may, 
without  much  stretch  of  inferenee,  be  made 
to  apply  to  quantity  of  attendance.  These 
are  the  evils  for  which  the  second  £200  a- 
yev,  multiplied  by  30,  is  to  fuifiGe  as  m 


remedy.  The  first  dose  was  adninistend 
two  or  three  years  ago :  already  it  has  bten 
found  insuffident,  else  why  apply  for  another? 
But  that  which  a  single  dose  cannot  effect, 
another  dose  may ;  and  if  this  does  not,  others 
and  others  after  them  are  at  hand  from  the 
same  shop. 

For  the  remedying  of  these  evils,  the  reality 
of  them  being  supposed,  begin  as  above  and 
end  as  above :  — the  means  provided  by  ikB 
wisdom  of  parliament. 

That  wisdom  having  thus  exhausted  itself, 
—  for  ulterior  remedies,  how  little  soever 
needed,  comes,  as  will  be  seen,  an  additional 
supply,  provided  by  administration:  provided 
by  ihe  genius  of  Lord  Sidmouth,  who  invented 
them ;  by  the  magnanimity  of  Mr.  Peel,  who 
disdained  not  to  adopt  them.  They  ara  — . 
future  exdusion  of  aU  non-barristers:  d^tto 
of  all  barristers  of  less  than  three  years'  stand- 
ing.  I  speak  here,  and  of  necessity,  of  the 
two  secretaries,  late  and  present.  For  it  if 
by  Mr.  Peel  and  his  successors  in  that  office^ 
if  by  anybody,  that  these  remedies  are  to  be 
applied.  Parliament  is  to  know  nothing  of 
them :  parliament  is  not  to  be  trusted  wltii 
the  application  of  them. 

Viewing  all  this  wisdom  and  virtue  throogli 
the  medium  of  the  greatest-J^appinesM  prm^ 
eiple  (a  prindple  which  has  been  accused  of 
giving  to  financial  objects  rather  a  yellow 
tinge,)  I  have  the  misfortune  of  seeing  th« 
whole  speech  in  a  considerably  different  poiBl 
of  view:— .(1)  The  alleged  evils_the  inap. 
titude,  and  the  non-attendance  —  ndther  of 
them  proved  by  it.  (2)  Supposing  the  disorder 
proved ;  the  supposed  remedy,  parltaraeatarjf 
and  ministerial,  as  above,  inefficient  to  any 
good  purpose ;  effident  to  a  very  bad  purpose  i 
but  both  these  evils,  though  not  proved  by 
the  right  honourable  secretary,  I  admit,  and, 
as  it  seems  to  me,  probabilize,  the  existence, 
(3)  at  the  same  time,  of  both.  (4)  So  doing, 
1  venture  to  propose  a  remedy,  which,  for 
reasons  assigned,  seems  to  me  a  promising 
one  —  and  die  only  one  which  the  nature  <tf 
the  case  admits  of,  without  some  change  in 
the  whole  judiciary  system,  such  as  in  part 
has  been,  and  with  large  amendments  will 
again  be,  submitted  to  the  public,  but  which 
it  would  be  altogether  useless,  as  well  as  im« 
practicable,  to  insert  here. 

Alleged  Evil  1.  — Deficiency  in  appropriate 
aptitude.  Here  I  take  upon  me  to  say  not 
proved.  Here  I  am  all  confidence.  Subpena 
in  hand,  I  call  on  the  right  honourable  so* 
cretary.  In  No.  11  stands  his  evidence  — 
"  Present  police  magistrates"  (per  Times') 
"of  the  highest  personal  respectability." 
Per  Morning  Chronicle — *'  their  knowledge^ 
experience,  and  respectability,"  —  (aU  thirty 
of  them)  —  "  and  their  servieea  had  already 
proved  the  importanoa  of  the  duties  they  haa 
to  fulfil."    Per  TVsMSt  again  ^  **  They  par- 
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formed  their  duties'*  (and  tkai  not  only  to 
the  sati8fiu*tion  of  the  right  honourable  se- 
cretary, but)  "  to  the  great  satisfaction  of 
the  country." 

This  being  unquestionable,  what  is  become 
of  the  evil,  and  what  need  can  there  be  of  a 
remedy  ? 

What  a  scene  is  here  1  The  right  honour- 
able gentleman  at  daggers-drawn  with  him- 
self 1  How  to  account  ror  it  ?  One  way  alone 
I  can  think  of,  and  it  is  this : — the  force  of  his 
eloquence  overpowered  his  memory.  While, 
with  so  much  pathos,  he  was  lamenting,  on 
the  part  of  a  certain  set  of  persons,  the  de- 
plorable want  of  aptitude,  —  he  forgot  that, 
before  he  sat  down,  he  had  to  deliver,  in  be- 
half of  the  selframe  persons,  a  certificate  of 
•accomplished  aptitude.  When  at  last  the 
time  had  come  for  the  delivery  of  this  certi- 
ficate, he  had  already  forgot  how  large  a 
portion  of  his  speech  had  been  employed  in 
giving  contradiction  to  it.  To  answer  the 
purpose  for  whidi  they  are  made,  what  must 
be  the  complexion  of  the  assertions  of  inap- 
titude uttered  with  such  entire  confidence  ? 
They  must  be  at  once  true  and  fiilse :  true, 
for  the  purpose  of  proving  the  necessity  of 
the  additional  bonus ;  fidse,  for  the  purpose 
of  entitling  these  thus  meritorious  and  ac- 
tually existing  persons  (for  this  slides  in  tub 
tiUntio)  to  receive,  before  any  of  their  future 
contingent  colleagues  have  been  in  existence 
to  receive  it,  a  full  share  of  the  benefit  of  it. 
Admit  him  to  be  in  possession  of  the  power 
of  giving  truth  to  a  self-contradictory  propo- 
sition, the  right  honourable  secretary  proves 
this  his  probojubtm,  and  thus  Su  justifies  his 
measure:  refuse  him  this  accommodation,  he 
stands  self-confiited,  and  his  argument  is 
lomewhat  worse  than  none. 

Were  ministerial  responsibility  anything 
better  than  a  word,  the  task  the  right  ho- 
nourable gentleman  had  charged  himself  with 
was  (h  must  be  confessed)  rather  a  delicate 
one.  English  punch,  according  to  the  French- 
man in  the  jest  book,  is  a  liquor  of  contra- 
diction :  a  compound  of  a  similar  complexion 
was  that  which,  on  occasions  such  as  the 
present,  a  situation  such  as  the  right  honour- 
able secretary  occupies,  gives  him  in  charge 
to  mix  up,  for  the  entertainment  of  Honour- 
able House.  Except  in  the  case  of  an  under- 
ling whose  character  is  too  offensively  rotten 
not  to  make  it  matter  of  necessity  to  suffer 
him  to  be  tiirown  overboard,  for  all  official 
men  in  general  — high  and  low  —  there  is  but 
one  character :  a  general  character  for  excel- 
lence, tinged  here  and  there  with  a  little  dif- 
ference of  colour,  corresponding  to  the  nature 
of  the  department.  The  idea  looks  as  if  it 
were  taken  from  ihe  old  dironicles :  where, 
with  decent  interval,  one  portrait  serves  for 
half-m-dosen  worthies ;  one  town  for  the  same 
aynber  of  towns,  and  so  as  to  battles  and 


executions.  Time  and  labour  are  thus  saved. 
This  universal  character  puts  one  in  mind  of 
an  ingenious  document  I  have  seen,  sold  un- 
der the  title  of  the  Universal  Almanac  A 
copy  of  it  has  been  supposed  to  be  bound  up 
with  every  cabinet  minister's  copy  of  the  red 
book.  Like  a  formulafor  convictions,  it  might 
be  inserted  into  each  particuUr,  or  into  one 
^neral,  act  of  parliament.  Subscription  to 
It,  and  oath  of  belief  in  it,  in  relation  to  all 
official  persons  whose  salaries  had  risen  or 
should  hereafter  rise  to  a  certain  amount, 
might  be  added  to  the  test  and  corporation 
acts :  and,  without  need  of  troubling  the  Ie» 
gislature.  Lord  Chief- Justice  Abbott,  or  Lord 
Chief-Justice  Anybody,  would  hold  himself 
in  readiness  to  fine  and  imprison  every  man 
who  should  dare  to  insinuate  that  any  such 
person  that  lives,  or  that  ever  has  lived,  or 
that  ever  shall  live,  is,  has  been,  or  ever  can 
be,  deficient  in  any  one  point  belonging  to  it. 

Without  violation  of  this  standing  eharae^ 
ter  mle,  he  saw  how  impossible  it  was,  that 
any  the  slightest  shade  of  inaptitude,  actual 
or  possible,  in  any  one  of  its  modes,  could  be 
laid  upon  the  character  of  any  one  of  the  ex- 
isting incumbents.  **  With  the  character  of 
all  of  them,  idl  who  heard  him"  (see  No.  H> 
**  were  acquainted."  Remain,  according  to 
parliamentary  usage,  the  only  persons  with 
whom  any  such  liberty  could  be  taken — their 
future-contingent,  and  thence  as  yet  unknown 
successors. 

Here,  however,  comes  something  of  a  diffi- 
culty. Evil  as  above — disorder  as  above — 
inaptitude  in  some  shape  or  other :  remedy 
as  above,  of  the  preventive  stamp,  the  £200 
a-^ear.  Good :  supposing  disorder  or  danger 
of  it.  But  where  is  the  room  for  it,  where 
there  is  neither  the  one  nor  the  other  ?  Sole 
reason,  the  word  invidious.  Invidious  it 
would  be,  and  that  being  the  case,  "  poor 
economy  '* —  "  so  poor,"  says  No.  8,  '*  that 
there  could  not  be  a  worse  " —  to  refuse  to 
those  gentlemen  whom  everybody  knows, 
that  which  will  be  given  to  those  of  whom, 
without  disparagement  it  must  be  said,  thnt 
they  are  gentlemen  whom  as  yet  nobody 
knows. 

So  much  as  to  aptitude:  and  the  alleged, 
and  by  the  same  person  at  the  same  time  de- 
nied deficiency  in  it.  Remains,  as  another 
and  the  only  remaining  subject-matter  of  de- 
ficiency, the  article  of  time  —  time  employed 
in  official  attendance.  This,  too,  is  another 
delicate  topic.  Standing  so  near  to  aptitude, 
and,  in  particular,  to  the  moral  branch  of  it, 
nothing  determinate  in  relation  to  it  could 
be  hazarded:  allusion,  insinuation,  yes:  but 
nothing  that  applied  to  anybody.  **  Gremt 
increase  of  population." —  (No.  1,  Mrniumg 
Chronicle.)  "  The  duties  of  the  office  wouM 
require  constant  attendance*' —  (Na  5,  Mat» 
uing  ChrauMcle :)  —  **  almost  constant  attend* 
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mee**— (No.  4,  Timet.)  Hereupon  comes  the 
Mine  trottbleioiDe  question  as  before.  Tbis 
eonstancy  of  attendance,  is  it  not  ttien  |Mud 
by  the  present  gentlemen?  Answer,  «s  be- 
fore, yes  and  no :  and,  to  secure  it  at  the 
bands  of  tbeir  future  colleagues  and  succes- 
sors, comes  ihe  necesrity  of  the  same  sweet  se- 
curity--  the  £200  a-year :  this  £200  a-year 
to  be  giren,  and  without  condition,  not  only 
to  those  unknown  persons,  but  moreorer,  and 
in  the  first  place,  on  pain  of  hearing  the  word 
**  invidious,"  and  bearing  the  stigma  of  *'  po- 
verty," given  also  to  the  existing  gentlemen, 
in  whose  instance  there  is  so  much,  and  so 
little,  need  of  it. 

So  much  for  the  right  honourable  secretary's 
two  evils,  and  his  proof  of  their  existence.  Now 
foT'his  two  ministerial  remedies  in  aid  of  the 
£200  a-year  parliamentary  one :  —  1 .  Exclu- 
sion of  dl  but  barristers ;  2.  Exclusion  of  all 
barristers  but  three-year  old  ones.  Problem, 
which  his  rhetoric  or  his  logic,  er  what  is 
sometimes  more  powerful  than  both,  his  si- 
knce,  has  undertaken  for  the  solution  of-^ 
how  to  prove,  that,  by  these  two  exclusions, 
added  to  the  £200  a-year, — appropriate  ap- 
titude, moral,  intellectual,  and  active,  ade- 
quate to  the  situation,  together  with  adequate 
plenitude  of  attendance,  will  be  produced. 

By  this  policy,  he  secures,  to  this  class  of 
his  proUgh,  the  aptitude,  proved  by  the  right 
to  the  naae  of  barritter.  Now,  then,  what 
are  the  qualifications,  the  sole  qualifications, 
of  the  possefision  of  which  any  proof  whatever 
is  given  by  the  right  to  bear  this  name  ? — 
Answer — Being  of  full  age;  payment  of  a 
certain  sum  in  fees  and  taxes ;  and,  on  a  cer- 
tain number  of  days  sprinkled  over  a  surface 
of  five  years,  eating  and  drinking  in  a  certain 
place,  or  therein  making  believe  to  eat  and 
druik.  Sum :  between  one  and  two  hundred 
pounds ;  place,  the  haU  of  an  inn  of  court ; 
number  of  days,  twenty  in  every  year :  total 
number  of  days,  a  hundred.  As  to  the  making 
heUive,  this  option  must  not  be  omitted :  nor 
yet  the  hour — four,  or  half-past  four;  for 
neither  the  hour  nor  the  fiure  accord  well  with 
the  taste  of  the  class  of  persons  for  whom,  it 
will  be  seen,  the  £800  is  destined. 

As  if  this  security  were  not  strong  enough, 
now  mounts  another  upon  the  shoulders  of 
it.  After  five  years  employed  in  the  above 
exercises,  then  comes  a  repose  of  three  years 
more ;  for  not  less  indeed  than  these  three 
years  more,  must  this  class  of  the  right  ho- 
nourable secretary's  protegds  have  borne  the 
name  of  barrister :  but,  as  to  the  exercises  of 
eating  and  drinking,  if  it  be  agreeable  to  the 
gentleman  to  perform  them,  he  is  no  longer 
burthened  with  any  Hmitation  in  regard  to 
place.  The  right  honourable  minister,  in  the 
pathetic  part  of  his  speech  (No.  4,)  asks  a 
question :  May  logic,  in  the  person  of  an  ob- 
ftcure  individual,  be  pemdtted  to  do  the  Mke  ? 


Comparatively  speaking  (for  I  mean  nothinr 
more)  —  service  for  five  years,  ^the  usuu 
time,)  as  derk  to  an  attorney,  wouldit  not  be 
a  security,  though  not  so  dignified,  somewhat 
more  efficient  ?  The  derk  could  not  be  alto- 
gether ignorant  of  law,  without  his  master's 
suffering  for  it.  The  master,  therefore,  has 
some  interest  in  causing  faim  to  learn  it ;  the 
derk  in  leamingit.  But  more  of  this  further  on. 
The  security  is  of  Lord  S^dmouth's  inven- 
tion :  so  his  right  honourable  successor  assures 
us :  and  mudi  inferior  authority  might  have 
suflSced  to  command  belief.  It  is  just  the  sort 
of  security,  that  the  genius  of  his  noble  and 
learned  orade,  or  of  Mr.  Justice  Bailey,  or 
of  Mr.  Justice  Park,  mi^ht  have  devised :  of 
all  these  lun^naries,  the  collective  wisdom 
was  perhaps  expended  upon  it.  For  all  these 
luminaries,  the  name  of  barrister,  with  three 
years'  wear  of  it,  was  security  suffident :  and, 
if  he  is  sincere.  Lord  Sidmouth's  successor 
looks  no  deeper  tban  to  names. 

So  much  better  in  their  eyes  is  a  nominal 
security  than  a  real  one,  that  when  a  real  one 
offers.  It  is  deliberately  put  aside  —  (No.  6.) 
The  design  of  the  right  honourable  secre- 
tary found  the  class  of  country  gentlemen 
standmg  in  its  way:  a  class,  before  whidi 
ministers,  not  to  say  kings  themselves,  bow» 
was  not  to  be  lightly  dealt  with.  Something 
in  the  way  of  compliment  to  them  was  in- 
dispensable ;  the  compliment,  however,  wis 
unavoidably  of  a  somewhat  ambiguous  cha- 
racter, as,  not  being  eminent  lawyers,  they 
could  not  serve  the  purpose.  Inaptitude  on 
their  parts — relative  inaptitude  at  least  —  it 
was  necessary  should  somehow  or  other  be 
insinuated. 

As  to  this  matter,  if  absolute  inaptitude 
would  content  the  right  honourable  gentle- 
man, my  feeble  suffrage  would  see  no  very 
cogent  reason  against  joining  itself  to  his : 
but,  as  to  comparative  inaptitude,  in  the  case 
in  question  —  comparative  in  relation  to  his 
three  years'  old,  and  thiiretofore,  perhaps, 
eating  and  drinking  barristers,  so  for  I  can- 
not go  with  him.  For,  not  only  country  gen- 
tlemen at  large,  but  countrv  magistrates — 
nay,  and  such  country  magistrates  as  have 
been  in  use  to  perform  —  and  that  for  what- 
soever length  of  time — the  duties  of  this 
very  office — such  are  those  he  puts  from  him. 
This  being  dedded,  for  extinguiuhing  all  pre- 
tensions to  appropriate  aptitude  on  their  part, 
the  purpose  of  his  argument  required  a  dys- 
logistic epithet.  Routine  is  accordingly  .the 
epithet,  by  which  the  whole  of  the  business 
they  have  been  accustomed  to  is  characte- 
rized. Yet,  make  the  least  of  it,  it  at  any 
rate  composes  the  greatest  part  of  the  busi- 
ness of  the  very  ofRce  from  which  he  is 
excluding  them:  one  more  look,  and  ^ou 
will  see  that  the  business  they  have  been 
accustomed  to  has,  in  the  instance  of  many 
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of  them,  and  mty,  if  he  will  youchBafe  to 
adopt  them,  be,  in  the  instance  of  all  these 
children  of  his  adoption,  made  to  comprise 
the  whole  of  it.  Such  being  the  candidates 
whom  he  puts  aside  as  unfit  for  the  business, 
what  are  the  objects  of  his  embrace  ?  Three- 
years  old  barristers,  altogether  unused  to  busi- 
ness of  any  kind ;  unless  eating  and  drinking, 
or  making  believe  to  eat  and  drink,  is  busi- 
ness. To  a  person  who  has  never  dined,  or 
made  believe  to  dine,  at  an  inn  of  court  hall, 
all  this  may  seem  exaggeration,  to  say  no 
worse.  /  speak  not  only  firom  observation, 
but  from  experience.  Such  is  my  good  for- 
tune, never  as  yet  have  I  been  convicted  of 
peijury :  nobody  has  ever  given  me  anything 
nc  sayuig  this:  my  evidence  is  therefore 
good  evidence ;  and  it  applies  not  less  to  the 
making  believe  to  eat  and  drink,  than  to  the 
actual  exhibition  of  those  so  perfectly  con- 
clusive, and  exclusively  receivable,  tests  of 
aptitude  for  the  office  of  magistrate.  Thus 
the  matter  stood  sixty  years  ago,  and  thus,  I 
am  assured,  by  equally  competent  witnesses. 
It  stands  still.  Let  it  not  be  said,  the  place 
being  a  law  place,  the  conversation  turns  oif 
course  upon  law.  There  being  no  conversa- 
tion upon  anything,  there  is  no  conversation 
upon  law ;  for,  unless  you  happen  to  be  al- 
ready acquainted  with  him,  you  have  no  more 
eonversation  with  your  messmate,  than  if  he 
were  at  the  antipodes. 
^  To  complete  his  demonstration  of  the  supe- 
riority of  his  three-years  old  barristers  with- 
out any  experience,  to  a  quimdam  country 
gentleman  with  thirty  years  of  appropriate 
experience,  the  right  honourable  secretary 
brings  exemplification  from  the  building  act, 
and  tells  Honourable  House  of  a  case  under 
it  which  (says  No.  7)  had  occupied  **  a  couple 
of  days,  during  which  surveyors  had  been  ex- 
amined on  both  sides."  Now,  in  a  case  of  this 
sort,  what  is  there  that  should  render  even 
an  experienced  magistrate  less  competent  than 
an  equally  experienced  barrister?  What  has 
it  to  do  either  with  equity  or  with  common 
law  ?  Country  magistrates,  who,  not  a  few 
of  them,  are  ^emselves  builders  —  who,  all 
of  them,  are  accustomed  to  order  buildings  to 
be  built — built  with  perhaps  a  little  of  Uieir 
own  money,  and  sometimes  with  rather  too 
much  of  other  people's — what  should  hinder 
them  firom  being  at  least  as  well  conversant 
with  the  subject  as  the  most  learned  inha- 
bitant of  Lincoln's  Inn  Old-buildings  ?  Here, 
for  law  is  an  act  of  parliament,  nothing  more: 
for  feet,  evidence  about  something  that  should 
or  should  not  have  been  done  under  that  same 
act  The  dtoft  thus  employed,  what  would 
they  have  been  to  the  purpose,  if,  instead  of 
two,  there  had  been  twrenty  of  them  ? 

At  the  winding  up  of  his  speech  TNo.  10,) 
to  place  above  all  contradiction  toe  india> 
pensaUeneaa  of  the  £900  a-ycar,  cooms  a 


trope  —  the  word  r^/Wse— wJUck  seem  to 
bid  defiance  to  all  endeavours  to  descry  aay- 
thing  in  it  beyond  the  intensity  of  the  daoM 
to  give  birth  to  the  indispensable  effect. 

Barristers  —  all  barristers  in  the  lamp  -» 
are,  by  this  figure  of  speech,  dirided  lato  two 
classes :  those  who  will  serve  for  £000  Wmt, 
and  those  who  will  not  serve  for  the  £000, 
but  vriU  for  the  £800.  As  to  the  meamog. 
it  is  indeed  intelligible  enough :  not  so,  bjf 
any  means,  the  grounds  of  it.  That  it  wera ' 
so  is,  however,  rather  to  be  wished :  for  dioae 
—  all  those,  who  would  be  content  that  the 
£600  a-year,  public  money,  whidi  the  right 
honourable  secretary  is  thus  buying  creatufea 
with,  should  be  saved — all  those,  bairisten  aa 
they  are,  are  branded  with  the  common  naow 
of  refitte,  Sudi  is  the  contempt—- the  ondis* 
guised,  the  thus  loudly  prochumed  cr~^ 
in  which  sincerity — I  mean  always  c 
tive  sincerity — is  held  by  this  one  of  our  heai 
guardians  of  public  morals.  Insincerity  it 
among  the  qu^ties  professed  to  be  possessed 
by  banisters :  the  only  one  which  is  sure  to  be 
possessed  by  any  of  them.  Now  then,  tra* 
it  is,  that  no  reason  can  be  alleged  for  mq^ 
posing,  that,  so  fiv  as  dispoBition  goes,  tfaoaer 
who  get  least  business  are  behind-hand  la 
this  endowment,  with  those  who  get  owat: 
but  disposition  is  one  thing — praetioe  is  an- 
other: and  the  less  a  man  has  manifested  of  itr 
the  more  deep-drawn  is  the  contempt  wliiek 
he  receives  on  his  head  at  the  hands  of  th** 
right  honourable  secretary,  firom  the  bucket 
lettered  with  the  word  refine. 

Meantime,  here  stands  a  strange  mystery* 
Refuse  —  were  there  ever  such  a  plenty  of 
it,  would  the  hand  of  Mr.  Peel  pick  it  off  the 
dunghiU,  and  place  it  on  high  —  this  refoae  ? 
Forbid  it,  consistency,  at  least.  For  who  ia 
it  that  prophesies  it  of  him  ?  Is  it  not  Mr« 
Peel  himself?  But  shall  he  be  sufiTered  thai 
to  deal  by  himself?  Shall  Amyntas  murder 
Amyntas? 

One  possible  solution  remains,  and  but  one* 
On  the  part  of  a  barrister,  willingness  to  serve 
in  the  office  of  police  magistrate  for  so  little 
as  the  £000  a-year,  is  not  merely  evidence  of 
his  inaptitude  for  that  office,  but  condnsivo 
eridence.  This  meaning,  however  strange* 
being  intelligible  enough — we  have  thus  far 
something  tangible  to  examine.  For,  soppo* 
sing  none  but  refuse  willing  to  serve,  refuse 
he  must  take  up  with,  or  have  none :  and 
thus,  it  being  Hobson's  choice,  there  is  no 
inconsistency  either  in  his  making  it,  or  in  his 
avowing  the  making  it.  But  suppose  enough 
willing  who  are  not  refiise,  what  matter  is  it 
how  many  there  are  who  are  refuse  ?  ^KHU 
he,  then,  having  good  and  bad  befoi^  him, 
both  in  plenty,  take  in  hand  the  bad,  putting 
aside  the  good? 

Thestock  of  difficulties  is  not  yetediaiiilad. 
Gomes  no  w  a  point  for  him  to  sttde  wiA  e«^ 
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tiln  genttenen.  Of  the  thirty  fenttemen  at 
pretent  ■erring  in  thii  stctttion,  fwr  I  see, 
^riio»  by  his  own  account  (No.  11,)  ere  serv« 
log,  and  for  these  three  years,  or  thereabouts, 
have  been  senring,  at  the  low  prioe.  None 
•f  theaiv  I  hope,  were  bom  in  Ireland,  or  in 
the  United  States:  if  yes,  there  may  be  dan- 
fer  in  the  ease.  '*  Sir,"  they  may  say  to  him, 
ooe  after  another,  "  do  you  mean  to  eall  me 
rf^ss  i**  One  consolation  is,  that  refuse,  as 
aecording  to  him  they  are  ^as  per  No.  1,) 
they  are  not  the  less  included  m  hu  certificate 
(No.  6)  of  univeraal  aptitude.  Tl^a,  with 
the  assaranee  of  the  additional  £200,  may,  it 
is  hoped,  loAen  them.  Was  it  for  this,  that 
the  £900  was  extended  to  those  in  whose 
instance  experience,  if  he  is  to  be  believed, 
has  demonstrated  that  for  any  other  purpose 
b  was  not  needed? 

One  lumping  assumption  there  is,  upon 
whidi  the  whole  strength  of  his  argument 
Ksta.  FtaJntness  of  prospect,  such  as  to  in- 
dsce  a  man  in  the  profession  to  take  up  with 
JC0OO  a-year  certain,  charged  with  moderate 
labour,  is  conclusive  evidence  of  his  not  being 
fit,  eitiier  for  the  profession  of  barrister,  or 
ftr  the  office  of  pokce  magistrate.  Howlnisk 
are  the  right  honourable  secretary's  conclu- 
sions I  Involved  in  the  assumption  is  this  — 
that  all  who  have  not  actually  a  certain  quan- 
tity of  the  business  in  question,  or  at  least  a 
ftrong  assurance  of  it,  are  unfit  for  it.  Now 
then,  how  stands  the  matter  in  point  of  fiust? 
Ib  a  prodigiotts  degree  more  than  any  other, 
this  profession  is  always  overstocked.  In  this 
nne  profession,  the  quantity  of  business  that 
ahall  be  deemed  sufficient  to  produce  a  refusal 
€f  the  office,  with  the  £600  a-year-.  let  the 
fixation  of  it  be  left  even  to  him  —  for  one 
who  is  in  possession  of  it,  there  may  be  two, 
m  more  likely  a  much  greater  multiple  of  one, 
that  are  noC  m  possession  of  it.  Here  then, 
aeeording  to  his  own  reckoning,  for  one  who 
is  aof  renise,  there  will  be  the  two,  the  three, 
the  half4osen  (where  shall  we  end  ?)  who 
are  refose :  and  yet,  as  above,  of  this  refuse, 
for  aught  he  can  know,  numbers  there  are 
in  any  proportion,  whose  aptitude  is  at  the 
highest  pitch,  and  who  yet,  if  they  have  either 
eoounon  prudence,  or  msposition  to  follow  so 
many  examples  as  are  before  them,  will  not 
disdain  to  pick  up  the  supposed  disgraceful 
pittance.  Let  me  not  be  accused  of  taking 
an  undue  advantage  of  an  unguarded  word. 
Substitute  the  tamest  word  ^e  language 
lumishes,  the  arguments  remain  the  same. 

Meantime,  who  does  not  know  that  there 
ve  certain  points  of  aptitude,  in  respect  of 
which  a  man  may  be  very  indifferently  quali* 
lied  for  making  his  way  at  the  bar;  and  yet, 
perhaps,  be  but  so  much  the  better  qualified 
lor  the  exercise  of  the  functions  of  the  office 
In  question,  beic^,  as  they  are — with  Mr.  Jus- 
tiee  Bailey*!  leave  be  H  spokeiw-4he  fimctionf 


of  the  judge.  Rhetoric  is  the  leading  talent 
of  the  barrister;  h^c,  of  the  judge:  and, 
between  the  two,  the  strife  is  not  much  less 
fierce  than,  according  to  the  poet,  between 
liberty  and  love. 

Be  this  as  it  may,  almost  everybody  knows 
— and  a  man  must  be  a  secretary  of  state,  or 
at  least  a  csbinet  minister,  not  to  know^- 
that  in  this  profession,  above  all  others,  suo- 
oess  depends  upon  accident,  at  least  as  mudi 
as  upon  aptitude :  — that  it  has  for  its  proxi- 
mate cause  a  certain  opinion  in  ^  heads  of 
attorneys:  and  that,  if  external  circumstan* 
ces,  altogether  indepoident  of  inward  endow- 
ments,  do  not  concur  in  the  generation  of  this 
opinion,  a  man  may  unite  the  rhetoric  of  a 
Murray  with  the  logic  of  a  Dunning,  and,  at 
the  end  of  along  life,  die,  like  Sergeant  ^cm* 
ble  the  reporter,  without  ever  having  clasped 
to  his  panting  breast  the  blessing  of  a  bri^. 

Nor  yet  are  we  out  of  our  woiod ;  for.  still 
remains  one  topic,  to  thicken  the  perplexity. 
It  is  that  of  the  Umgik  ^ tirndSmff  ~^the  yet 
remaining  one  of  the  three  branches  of  the 
right  honourable  secretary's  security  for  apti- 
tude. To  render  a  barrister  an  object  of  his 
choice,  three  years  rsays  No.  3}  must  be  his 
length  of  standing.  Now  then,  of  the  number 
three  thus  appli^,  what  was  the  design  ? — to 
extend  the  number  of  admissible  candidates^ 
or  to  narrow  it?  The  too  young  or  the  too 
old  —  for  the  exclusion  of  which  of  these  un- 
apt classes  was  it  intended?  The  too  young. 
says  the  wording,  abstractedly  considered: 
the  too  old,  says  the  word  r^fhse,  and  the 
sort  of  argument  conveyed  by  it.  For,  these 
are  they,  who,  by  their  willingness  to  accept 
of  so  low  a  price  as  the  £000,  have  given 
the  requisite  proof  of  inaptitude — of  their 
despair  of  barrister  business  —  and.  conse- 
quently of  their  inaptitude  for  the  office  of 
police  magistrate.  Thus  incompetent,  says 
the  argument,  are  the  old  barristers  run  to 
seed.  —  Turn  now  to  the  three-year-olds.  In 
the  breasts  of  all  this  blooming  youth,  no 
such  self-condemning  and  inaptitude-proving 
despair,  can  have  had  time  to  iform  itself.  At 
this  short  standing,  .—unless  here  and  there 
a  special  pleader,  who  has  shown  himself  by 
practice  under  the  bar,  be  an  exception,  — - 
no  practice,  no  expectation  —  consequently 
no  disappointment.  Expectation!  How  should 
there  have  been  any?  After  these  three  years, 
how  long  (shall  we  say)  continues  the  time 
for  junior  openinge^  which  require  nothing  but 
a  few  words  got  by  heart,  and  half-guinea  sio- 
funis  of  course^  which  require  not  even  that? 
— sources  not  fomishing,  upon  an  average, 
the  tenth  part  of  the  supposed  disdained  £600* 
Now  then  comes  the  comparison.  To  these 
men,  in  whose  instance,  hj  the  admission,  or 
rather  by  the  assertion,  or  the  right  honour- 
able secretary,  the  probability  is — that  they 
have  had  no  appropriate  esperienoe  worth 
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mentioning,  —  to  tliese  men  is  to  belong  the 
exclinive  diaifce  of  being  chosen  for  the  of- 
fiee,  while  those,  who  may  have  appropriate 
experience,  in  any  quantity  not  incompiatible 
with  the  choice  of  £600  a-year  foflife,  charged 
With  the  already  Yefy  moderate,  and  naturiJly 
still  decreasing  labour,  which  will  be  seen  pre- 
sently, -^  are  for  that  reason  to  be  regarded 
as  beiifg  proved  in  hopeless  degree  unapt,  and 
on  that  ground  are  to  be  exduded  from  all 
diance. 

**  But  you  have  forgot,"  says  somebody, 
"  the  wonder-working  £200  a-year."  Not 
I  indeed.  But  forasmuch  as,  in  the  esse  of 
the  three-year-olds,  it  is  to  create  aptitude 
Hut  of  nothing,  —  I  see  not  why  it  shotfld  find 
less  difficulty  in  creating  it,  in  the  instance 
of  the  twenty  or  twenty-three-year-olds,  to 
whose  stock  of  the  requisite  materials  no  li- 
mitation can  be  assigned,  short  of  that  which 
is  applied  by  an  assurance  of  more  than  the 
£600  a-year  by  professional  practice. 

To  prepare  Honourable  House  for  the 
reception  of  the  above  logic  and  the  above 
rhetoric  right  honourable  secretarv  sets  out, 
I  see,  with  history.  Original  salanes,  £400 ; 
r«suU  per  Times  (No.  2,)  **  incompetence:" 
per  MorhingChronicIe,  *^total  incompetence." 
Oause  and  proof  of  the  incompetence,  mani- 
feft:  out  of  twelve  (the  original  mimber) 
barristers,  no  more  than  three.  Being  bar- 
risters, these  three  should  natoraUy  have  pro- 
diKsed  a  five-and-twenty  per  cent,  discount 
from  the  totality  of  the  incompetenee;  but 
perhaps  they  were  of  the  refkse  sort :  and 
grant  htm  but  this,  the  exception,  being  thus 
only  apparent,  gives  strength,  rather  than 
weakness  to  his  sweeping  rule.  Here,  too, 
sincerity  compels  me  to  be  totally  recalcitrant : 
major,  minor,  conclusion — ^to  nothing  can  I 
accede.  Incompetence,  neither  proved  nor 
probabilized :  power  of  the  first  £200  a-year 
to  increase  competence  (supposing  adefidency 
of  it,)  denied  by  me :  supposing  it  admitted, 
seed  of  the  proposed  second  £'200  a-year  for 
produdng  competence,  denied  again:  the 
actual  prodottion  of  it  having  been  so  trium- 
phantly proved  by  me,  as  above :  proved  by 
the  most  Irrefrag^le  of  all  testimony — his 
own  evidence. 

Proof  of  the  incompetenee  of  the  original 
nine, — non^bartitterMp,  With  so  concise, 
aiid  at  the  sametime  so  satisfiustory  a  proof, 
especially  to  the  barrister  part  of  the  audi- 
ence, —  at  this  stage  of  his  history  in  union 
with  his  logic,  the  right  honourable  secretary 
night  perhaps  have  done  as  well,  had  he  not 
oiily  begun,  but  ended :  not  much  strength, 
it  is  believed,  will  dther  of  these  his  supports 
receive  from  the  particulars.  The  year  of  the 
establishment  being  1792,  —  the  nine  are  all 
of  them,  by  this  time,  gathered  to  their  fathers; 
indeed,  the  right  honourable  gentleman's  ur- 
banity considered,  the  sentence  thus  passed 


ott  them  proves  as  much.  From  sudi  a  qnsir. 
ter,  a  more  drastic  condemnation,  wiIm  it 
were  by  the  word  refuse,  can  seareely  be  inia. 
gined.  But  they  had  not  risen  (poor  gentle' 
men  1)  to  the  rank  of  those,  ^e  feefiigs  of 
whose  surviving  relatives  can  nu^e  daim  Ur 
the  protection  of  Lord  Cbief-Jostiee  Abbott  r 
and,  if  they  had,  it  is  not  against  a  secretary 
of  state,  nor  even  against  a  member  of  Ho^ 
nourable  Honse — speaking  in  his  place— that 
it  could  be  afforded.     Instead  of  the  i 


satisfaction  of  sedng  fine  and  impiisoDment 
inflicted  on  the  gdnsayer, — ^they  must  there- 
fore, under  thdr  aiflictioir,  put  up  with  sudi 
poor  support,  as  an  obscurer  and  unpaid  ex- 
barrister  of  the  ref^  dass  has  it  in  Ms  power 
to  give. 

With  an  exception  (of  which  presently,)  of 
no  one  of  the  devoted  nine  do  I  remember 
anything.  The  sort  of  cAffmcferevuimce  which 
I  have  to  adduce  for  them,  is  therefore  wme 
of  it  of  that  sort  which  is  called  direct :  none 
of  it  more  than  eireu$iutantiai  Nor  is  it  tber 
worse  for  being  so  f  for,  as  applied  to  ciiarac- 
ter,  the  value  of  direct  evidence,  unless  it  be 
from  some  such  person  as  a  secretary  of  state,- 
may  be  judged  from  what  !»  above,  altbongli 
it  is  from  a  secretary  of  state. 

To  return  to  the  history ta  regard*  tor 

appropriate  aptitude— (competoiee  I  csdnot 
keep  to,^  shice  it  indudes,  not  to  say  •xdo-' 
sively  denotes,  acceptance  at  the  hands  of 
those  to  whom  inaptitude  is  a  recommenda* 
tion) — in  regard  to  appropriate  aptitude,  the 
question  is  between  the  nine  defunct  and  re-* 
probated  original  magistrates,  and  the  right 
honourable  secretary's  magistrates  in  petto  or 
in  embryo  —  bis  three-year-old  barristert.  Of 
these,  as  yet  unborn  babes  of  grace — offspring 
of  the  inuigination  of  the  right  honourable  se- 
cretary— the  title  to  the  quality  of  aptitude 
has  been  already  disposed  of:  drcumstantiat 
evidence  and  proof  presumptive  ofinaptitade^ 
—  want  of  experience  in  business',  or,  more 
shortly-^their  not  bdng  men  oflntsiness.  Now 
then  for  my  nine  clients.  The  right  honour- 
able secretary's  list  of  them  (No.  2)  has  been 
seen  :  major,  one ;  dergymen,  three ;  — (6b 
fie  I  whatt  after  the  major?)— starch-dealers^ 
two ;  Glasgow  trader,  one.  Now,  with  the 
exception  of  the  three  clergymen  (whom  I 
shall  leave  to  those  so  much  more  effident 
advocates,  of  whom  no  gentleman  of  their 
cloth  can  never  be  in  want) —  magistrates'  for 
whom  I  cflsmot  find  any  tolerably  presump- 
tive evidence  of  their  having  been  men  of 
bunness  in  any  way  —  of  all  the  others  I 
am  bold  to  affirm  that  they  had  been  men  of 
business. 

I  win  go  further,  and  add, — nor  is  then 
any  one  of  those  occupations,  experience  in 
the  business  of  which  does  not  afiM  stronger 
presumption  of  aptitude  —  even  in  rdatioo 
to  the  business  of  the  office  in  questiois  thia 
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am  be  tfforded  by  an  utter  want  of  all  expe- 
rience in  any  kind  of  buainefie.  Tbe  major, 
being  a  major,  rotiat  have  paised  through  the 
aeYeral  gnKdes-— enaign  (or  the  equivalent) 
lieutenant,  captain :  and»  in  all  of  them,  if 
eommanding  men  by  acores  and  hundreds  is 
business — he  must  bmve  been  a  man  of  busi- 
ness. The  starch-dealers,  they  too  must  have 
been  men  of  business-;  for  buying  and  selling 
starch  is  doing  business :  and  in  that  business, 
with  whatever  degree  of  success,  they  could 
not  but  have  been  exerting  themselves,  for- 
asmuch as  their  subnstence  depended  upon 
it.  All  this,  too,  in  addition  to  their  having 
been  bond  fide  eating  as  well  as  drinking;  to 
wit,  irom  the  hour  they  gave  up  the  mpple, 
down  to  the  time  of  their  appointment ;  which 
is  rather  more  than  can  be  alleged  in  &vour 
of  the  aptitude  of  the  right  honourable  secre- 
tary's proteges,  unless  it  be  the  difference  be- 
tween the  performing  of  diose  exercises  at  a 
man's  own  home,  and  the  performing  them  in 
the  hall  of  an  inn  of  court :  which  £fference 
I  cannot  bring  myself  to  regard  as  consti- 
tuting, to  the  purpose  in  question^  a  very  ma- 
terial one. 

I  come  lastly  to  the  Glasgow  trader.  Being 
a  trader,  he  too  must  have  been  a  man- of 
business.  As  such  1  might  leave  him ;  but, 
it  having  fallen  in  my  way  to  know  in  what 
ways^  and  in  bow  conspicuous  a  degree,  with 
reference  to  the  business  of  this  very  office, 
he  proved  himself  a  man  of  business,  I  shall 
venture  a  few  particulars.  This  man  was 
Patrick  Colquhoun :  and,  unless  destroyed  by 
the  comparative  smallness  of  his  remunera- 
tion, his  relative  aptitude  has  stronger,  as 
well  as  more  incontrovertible  proofs  tlmn  can, 
I  trust,  be  produced,  not  onJy  by  tbe  right 
honourable  seererary's  unknown  proteges  in 
embryo,  whom  even  I  look  down  upon  as  so 
many  chits,  —  but  even  by  the  whole  of  the 
actually  existing  barrister -magistrates,  pro- 
duced by  the  additional  £'200  a-year,  to  whom 

I  make  my  bow,  whoever  they  may  be 

Treatise  (1  mean)  on  the  Police  of  the  Me- 
tropolis, Treatise  on  indigence,  Treatise  on 
the  Office  of  Constable  —  and,  for  aught  I 
know,  others  (for  1  have  not  time  to  hunt 
Ibr  them)  bearing  most  directly  upon  the 
business  of  this  very  office.  As  to  the  first- 
mentioned  —  of  tbe  number  of  its  editions  I 
am  afraid  to  speak,  not  having  the  last  be- 
fore me :  the  fifth,  which  1  have  in  hand,  is 
aa  early  as  1797,  and  there  must  have  been 
several  others  after  it.  Into  the  merits  of 
them  I  cannot  afford  to  enter,  this  paper  not 
being  either  a  Quarter^,  an  EdMurgh,  or  a 
Westminster  Review :  nor,  if  I  could,  could  I 
venture  to  put  my  judgment  in  competition 
Mrith  the  single  word  iaampetence,  from  the 
lips  of  the  right  honourable  secretary.  I  must 
leave  them,  therefore,  to  that  evidence :  and, 
if  that  evidence  be  not  more  probative,  than 


any  which  the  right  honourable  secretary  has 
adduced  in  favour  of  his  future  protegis,  or 
even  in  fiivour  of  their  existing  predecessors 
and  intended  colleagues,  I  must  give  up  my 


Evidence  of  this  sort  in  abundance  must 
be  omitted.  One  lot  is  too  pmnted  to  be  thus 
dealt  with.  To  this  Glasgow  trader,  what- 
ever may  be  the  value  of  it,  was  the  public 
indebted  for  the  first  addition  *made  to  the 
number  of  those  offices,  and  the  right  honour- 
able secretary  for  a  proportionable  part  of  the 
patronage,  to  the  value  of  which  he  is  thus 
labouring  to  give  increase.  It  was  the  addi- 
tion made  by  the  Thames  police  act,  39  and 
40  Geo.  III.  anno  1800,  ch.  87.  Of  this  bu- 
siness,  it  fell  in  my  way  not  to  be  altogether 
ignorant.  A  bill  was  necessary.  Colquhoun 
had  found  the  facts.  I  ventured  to  supplv 
the  law.  I  drew  the  bill,  le-iving  out  as  much 
of  the  customary  surplusage  as  I  durst.  In 
the  procedure  clauses,  for  giving  execution 
and  effect  to  the  law,  1  ventured  as  fiir  as  I 
durst,  and  further  than  any  one  had  ventured 
before.  Incompetent  as  the  performance  could 
not  but  be,  coming  out  of  such  hands,  change 
of  hands  render^  its  competence  unques- 
tionable. At  my  humble  request,  a  learned 
gentleman  of  the  firat  distinction  (I  know  my 
distance  better  than  to  mention  him)  received 
it  into  his^  and,  without  the  change  of  a  word^ 
it  became  law.  The  plan  had  been  formed  by 
Colquhoun,  in  conjunction  with  I  forget  what 
body  of  mercantile  men,  who  wanted  a  sort 
of  board  of  which  he  was  te  be  at  the  bead. 
The  board  they  did  not  get :  but  a  present 
of  £500  testified  their  sense  of  his  compe- 
tence with  relation  to  police  business.  Such 
was  the  nameless  Glasgow  trader :  his  name 
would  not  have  been  quite  so  suitable  to  the 
right  honourable  secretary's  purpose,  as  it  is 
to  mine. 

As  to  the  three  clergymen,  leaving  the  ques- 
tion  as  to  their  incompetence  to  be  settled 
by  the  honourable  secretarv  with  the  arch- 
bishops of  Canterbury,  defunct  and  living, 
the  lord  chancellors,  and  the  several  lord 
lieutenants,  I  proceed  to  tbe  remaining  one 
of  the  two  evils,  for  which  the  second  £200 
a-year,  as  provided  by  him,  is  to  operate  as  a 
remedy.  This  is — the  deficiency  in  the  ar- 
ticle, of  time:  the  deficiency,  if  any,  present 
or  future,  in  regard  to  the  quantity  of  time 
employed,  or  eventually  about  to  be  employed, 
by  the  magistrates  in  question,  in  the  fulfil- 
ment of  their  duties. 

On  this  evil  the  right  honourable  secretary 
touches,  it  should  seem,  with  rather  a  tender 
hand:  allusion  and  insinuation,  rather  than 
assertion,  are  the  forms  of  speech  I  see  em- 
ployed. ( Per  No.  I ) —  In  the  business  "great 
increase :"  cause,  ditto,  partly  in  arts  of  par- 
liament, partly  in  population.  Triumphant 
tenders  of  papers  in  proof  of  all  these  iscts^ 
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—  to  wliich  mtgHt  have  been  added,  the  ex- 
istence of  the  ftun  at  noon-day. 

Of  the  existence  of  the  tiius  delicately- 
aaiumed  evil, — at  the  bands  of  the  right 
honourable  secretary  I  look  in  vain  for  other 
proof.  From  that  roost  authentic  source, 
somewhat  less  explicit  is  the  evidence  I  see 
to  the  contrary.  It  is  that  which  has  been 
already  seen :  it  is  made  of  stretching  leather: 
It  is  wide  enough  to  be  applied  to  whatever 
can  be  desired.  By  the  thirty  gentlemen  — 
(who,  it  has  been  seen,  are  at  once  so  com- 
petent, and,  for  want  of  the  £200  »-year,  so 
incompetent)  —  these  duties,  as  per  No.  11, 
are  performed  to  the  great  satisfaction  of  the 
country ;  and  this,  notwithstanding  that,  as 
per  No.  4,  to  prove  the  necessity  of  the  bar- 
rister part,  almost  constant  attendance,  he 
savs,  is  required.  Required  ?  Good.  But  by 
whom  was  it,  or  anything  like  it,  ever  re- 
quired ?  —  a  question  somewhat  more  easy  to 
put  than  to  answer.  By  any  such  attendance, 
or  anythfaig  like  an  approach  to  it,  the  place 
would  be  spoilt,  and  no  gentleman  would  ac- 
cept it:  acceptance  would  of  itself  be  proof 
of  incompetence. 

Now  then,  forasmuch  as,  b  this  office, 
according  to  the  right  honourable  secretary's 
Opinion,  an  "almost  constant  attendance*' is 
required,  and  accordingl  v  forms  part  and  par- 
eel  of  its  duties ;  — and  rorasmuch  as,  without 
exception,  these  same  duties  are,  according  to 
this  his  evidence,  actually  performed — per- 
formed not  merely  to  hi$  satis&ction,  but  to 
the  satis&ction  of  the  country :  —  forasmuch 
as,  I  say,  evidence  of  the  existence  of  this 
one  of  his  two  evils,  is,  notwithstanding  the 
prodigious  pile  of  papers,  with  the  mention  of 
which  he  at  once  alarmed  and  satisfied  the 
House,  still  to  seek;  —  for  this  deficiency, 
though  it  is  not  in  my  power  to  provide  a 
supply,  it  is  not,  I  flatter  myself,  idtogether 
out  of  my  power  humbly  to  point  out  a 
Course  by  which  he  may  obtain  it.  True  or 
ftlse,  newspaper  statement  is  unofficial  state- 
ment:  unoffidal  statement  is  not  admitted  in 
evidence,  even  when  no  man  in  Honourable 
House  doubts,  or  will  venture  to  express  a 
doubt,  of  the  correctness  of  it.  Honourable 
House  knows  better  than  to  admit,  through 
such  a  channel,  anything,  however  well  at- 
tested, in  the  character  ^  evidence.  Yet  are 
such  statements,  —  unofficial  and  incompe- 
tent as  they  are,  —  made  use  of,  every  day,  in 
the  character  of  indicative  evidence,  for  the 
eUcitation  of  acknowledged  evidence.  This 
premised,  I  shall  venture  to  copy  from  a  news- 
paper a  portion  of  a  paragraph :  humbly  ob- 
serving, that  in  every  one  of  the  offices  in 
question  there  exist  various  persons,  from  any 
of  whom,  if  it  be  agreeable  to  know  it,  Ho- 
nourable House,  and  in  it  right  honourable 
secretary,  may  learn  at  any  time,  whether, 
in  thb  same  newspaper  statement,  there  be 


any  and  what  portion  and  degree  of  trv^ 
and  how  for  the  actual  agrees  with  their  "re- 
quired constancy  of  attendance." 

**  We  believe,"  says  the  Globe  mud  TVwee/- 
Ur^  as  quoted  in  the  Excauner  of  March  27, 
1825  —  "  we  believe  a  magistrate  attends  at 
each  of  the  offices  firom  twelve  to  three,  and 
looks  in  again  in  the  evennig.  There  are 
three  magistrates  in  an  office,  so  that  this 
duty  is  imposed  upon  each  of  them  twice 
»-week.  We  know  that  there  is  some  business 
for  whidi  the  preMenee  d  two  magistrates  a 
necessary;  but  it  is  to  be  recollected,  that 
at  almost  all  the  offices,  vohmUer  megisttatcs 
are  firequently  in  attendance.  We  are  eoa- 
vinced  that  a  very  large  statement  of  the 
time  each  magistrate  needs  be  in  attend- 
ances is —  every  other  day,  three  hours  in  the 
morning,  and  twice  a-week,  two  hours  in  the 
evening." 

In  regard  to  this  evil,  if  anything  that 
comes  trim  so  incompetent  a  quarter  could  be 
heard,  I  could,  I  think,  do  something  towards 
tranquillizing  the  right  honourable  secretary. 
Aptitude  is  not  quite  so  easily  secured  as 
asserted.  But  attendance  —  the  maximum  of 
possible  attendance — every  master-man,  how 
humble  soever  in  condition — every  master- 
man  that  really  desires  it,  has  it.  To  the 
extent  of  his  desires,  the  right  hooonnUe 
secretary  has  it  in  his  own  individual  offiet 
With  the  assistance  of  Honourable  and  Bight 
Honourable  House,  to  the  same  extent  he 
may  have  it  in  the  instance  of  every  other 
public  office  without  exception.  If,  then,  in 
any  instance,  and  in  any  degree,  he  foils  to 
have  it,  it  is  because  he  does  not  desire,  not 
because  he  is  not  able,  to  obtain  it. 

You  may  maximize  attendance,  and  you 
may  minimize  it.  The  maximization  problem 
has  been  solved,  and  with  illustrious  success, 
in  the  case  of  the  children  of  the  indigent, 
when  worked  upon  a  steam  scale.  As  some 
are  killed  off,  others  succeed :  and  capitnl— 
the  one  and  the  only  thing  needfol -peaces- 
mulates.  Examined  in  his  place,  or  else- 
where, one  honourable  member  of  HononrsUe 
House  could  give,  on  this  point,  if  I  have  not 
been  misinformed,  instructive  informatioo. 
His  name,  if  I  mistake  not,  begins  with  a  P. 

Those  whose  will  it  is  to  minimize  atten* 
dance  might,  if  in  the  above  newspaper  re- 
port there  be  any  approach  to  truth,  reodre 
instruction,  if  it  be  worth  while,  by  applyi]^; 
to  another  P.,  no  less  a  P.  than  Mr.  Secretary 
PeeL  But  it  is  not  worth  while :  those  who 
understand  nothing  else,  understand  this. 
Everybody,  man  and  boy,  knows  how  to  be 
idle — every  man  knows  what  it  is  to  stand 
looking  on,  and  helping,  while  others  are  idle. 
Every  man  knows  what  it  is  to  pay,  as  well 
as  to  be  paid,  for  doing  work,  and  all  the 
while  seeing  and  leaving  it  undone.  Other 
arts  travel  at  their  diflferent  paces.     Under 
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llAtdilas  Constitution,  the  art  of  lioeciuism 
is  ttt  Hi  acmd. 

In  my  small  way,  I  have  a  mannfiMtonr  of 
my  own,  in  which,  with  the  same  sort  of  in* 
strument  (imagination}  with  which  the  right 
honourable  secretary  has  manufrctured  apti- 
tude in  the  instance  of  his  three-year-old 
barrister-magistrates,  and  for  my  own  amuse- 
ment (as  a  half-retired  chimneysweeper  swept 
ehimneysj  I  make  judges.  My  judges  are 
judges  of  all  work,  and  of  all  hours.  They 
do  not,  it  is  true^  sit,  each  of  them,  every  day 
in  every  year,  and  on  every  day,  ever^  hour 
of  the  rour^and-twenty ;  but,  in  each  judic^ 
tory,  they,  following  one  another,  do  idl  this. 
When  tieep*  it^ustice,  to  mayjutiiee  too,  said 
a  voice  to  me  in  one  of  my  dreams.  My  muse 
is  but  a  hobbling  one :  —  she  has  not  been  to 
school  to  the  laureate's :  the  too  is  somewhat 
of  a  botch :  but  I  remember  her  so  much  the 
better.  In  one  tiling  I  endeavour  to  copy 
the  right  honourable  secretary's  noble  and 
learned  friend —  it  is  the  quality  so  judicious- 
ly selected  for  his  eulogium  —  consistency. 
The  ends  to  which  my  judicial  establishment, 
and  my  procedure  code,  in  conformity  to  the 
eonstitutional  code  to  which  they  belong,  are 
from  beginning  to  end  directed,  are  the  ends 
of  justice :  under  Matchless  Constitution,  the 
ends  to  which  the  judicial  establishment  is, 
and  the  procedure  code,  if  there  were  any, 
would  be,  directed, — are  the  ends  of  judi- 
cature. What  these  are,  it  is  not  for  me  to 
presume  to  inform  the  honourable  secretary : 
over  and  over  again  he  must  have  heard  them, 
amidst  peals  of  laughter,  or  floods  of  tears, 
from  his  learned  and  matchlessly-consistent 
friend,  before  or  after  the  second  bottie. 

Such  being  the  bill  —  such  the  ostensible 
■ad  declared  objects  of  it  —  such  the  evils 
asserted  or  insinuated— -such  the  remedies 
provided  —  such  the  arguments  employed  fai 
proof  of  the  evils,  and  in  recommendation 
of  the  remedies  —  what,  after  all,  is  the  real 
object?  The  topic  must  not  be  omitted : 
though  to  few  of  the  readers,  if  any,  whose 
patience  has  brought  them  thus  far,  can  any- 
thing on  this  head  be  regarded  as  much  more 
neededi  than  were  the  honourable  secretary's 
proofs,  of  increase  of  population  and  acts  of 
parliament. 

Loss,  by  waste  of  public  money,  is  in  every 
instance  an  evil :  in  the  present  instance,  loss 
in  the  article  of  aptitude  is,  in  my  view  of 
the  matter,  a  still  greater  evil.  To  the  ang- 
uentation  of  aptitude,  perfectly  inoperative 
will  be  the  £200  a-year:  not  so  to  the  dimi- 
nution of  it«  £1000  a^year  is  a  salary  for  a 
nobly  related  puisne,  at  one  of  the  highest 
boards.  I  am  fearful  of  mistakes,  and  have 
no  time  for  researches.  When  red  books  had 
the  salaries  to  them,  £1000,  if  recollection 
does  not  mislead  me,  was  the  number  at- 
tached to  the  office  of  Puisne  Admiralty  Lord. 
Vol.  V. 


In  the  heaven  of  office,  there  are  many  man- ' 
sions.  Of  a  Police  Bfagistrate,  the  station  * 
cannot  be  altogether  upon  a  level  with  that 
of  an  Admiralty  Lord :  but  the  £200  a-year 
will  raise  the  lower  office  to  a  level  next  be- 
low that  of  the  higher  one.  To  a  reverend 
youth — even  to  one  bom  honourable — a 
spiritual  benefice  yielding  £800  a-year  is  not 
altogether  an  object  of  disdain :  —  eased,  aa 
above,  of  labour,  though  not  so  perfectiy  as 
in  the  other  case,  why  should  even  this  tem- 
poral one?  Without  some  improvement,  a/- 
tendance  is  a  burthen  the  lay  incumbent  can- 
not be  altogether  eased  of:  thought  he  may 
be  eased  of  without  difficulty.  When  two 
magistrates  are  necessary,  there  must  be  a 
non- honourable  to  yield  thought^  but  the 
honourable  will  serve  as  well  as  the  non*. 
honourable  to  yield  auspicet:  when  one  ma- 
gistrate suffices,  the  dignity  of  the  honourable 
man  will  need  no  disturbance.  But,  the  only 
case,  in  which  burthens  so  degrading  to  ho« 
nourable  men  will  require  to  be  imposed,  is 
an  extreme  ease.  Naturally  speaking,  there 
will  in  general  be  unpaid  magistrates  enough, 
to  whom,  for  the  time  end  trouble  of  attend- 
ance, the  power  and  the  amusement  will  af- 
ford sufficient  compensation.  One  of  these 
suppleanSf  the  non-honourable,  takes  care  ta 
provide,  each  time,  for  his  honourable  friend 
and  colleague.  Thus  is  the  labour  of  the 
honourable  minimized :  and,  sadly  have  hit 
non -honourable  colleagues  been  deficient 
in  what  everybody  owes  to  his  rank,  if  the 
quantity  of  time  actually  employed  in  offidd. 
duties  is  anything  more  than  an  impalpable 
one. 

Here,  then,  in  short,  comes  the  effect  and 
use  of  this  second  £200.  The  first  did  not 
bring  the  placf  within  the  sphere  of  the  highly- 
connected  class:  the  hope  is — ^that  the  second 
will :  it  will,  at  any  rate,  form  a  basis  for  a 
third. 

**  What  makM  all  doctrines  plain  and  dear? 
**  About  two  hundr«d  pounds  a-jear.** 

So  stood  the  matter  in  Sir  Hudibras's  time.. 
But  now  the  £200  must  have  an  ever  in- 
creasing number  of  othen  to  mount  upon. 

Seldom,  if  ever,  do  I  endeavour  to  over- 
throw, without  endeavouring  at  the  same 
time  to  build  up.  For  maximizing  the  chance 
in  fovourof  everything  needfiil,  I  have  a  re- 
cipe of  my  own,  and  that  exemplified  upon 
the  largest  scale ;  the  principle  of  it  will  be 
found  in  another  part  of  this  volume,  or  in 
one  that  will  soon  follow  it.  Alas  1  what 
hopes  can  there  be  for  mine  ?  It  is  the  very 
reverse  of  the  right  honourable  secretary's. 
It  may  serve  him  at  any  rate  to  laugh  at.  His 
plan  excludes  experienced  magistrates,  ad- 
mitting nobody  but  nominal  barnst«re.  Now 
then  comes  the  laugh : — ^the  most  efficient  and 
approved  of  House  of  Commons  arguments. 
Mme  admits  nobody  bat  experienced  magis- 
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tntes ;  excluding  barristers,  nominal  and  real 
ill  together. 

My  plan  serves  at  once  for  aptitude  and 
ittendance.  As  to  aptitude,  —  for  that  I  re- 
quire, as  a  qualification,  previous  admission 
into  the  magistracy,  and  thereafter,  unpaid, 
but  constant  and  adequately  proved  attend- 
ance, at  some  one  of  the  existing  offices; 
attendance  for  a  certain  length  of  time,  say 
five  years :  to  wit,  when  from  the  commence- 
ment of  the  plan  that  length  of  time  has 
dapsed,  and  till  then  for  as  great  a  length  ci 
time  as  can  be  had. 

Now  for  a  contrast,  between  my  experi- 
enced  magistrates,  and  the  right  honourable 
secretary's  unfledged  barristers  —  adding,  if 
to- it  please  him,  any  number  of  grey-headed 
ones. 

1.  As  to  moral  aptitude,  my  magistrates 
ivill  have  been  engaged  in  the  exclusive 
support  of  right — or  at  least  of  what  the 
iegislature  has  pronounced  right,  —  and  the 
exclusive  repression  of  wrong  — or  at  least  of 
what  the  iegiilatvre  has  pronounced  wrong. 
His  barristers  wiU  have  been  occupied  either 
in  nothing  at  all,  or  in  what  is  so  much  worse 
than  nothing,  promiscuous  defence  of  right 
and  wrong,  with  the  universal  predilection 
fi>r  wrong,  as  being  the  best  customer. 

2.  As  to  intellectual  aptitude,  composed  as 
it  is  of  appropriate  knowledge  and  judgment, 
my  magistrates  will,  for  the  whole  of  their 
vnremunerated  length  of  time,  have  been  em- 
ployed, on  the  very  spot,  in  study,  and  occa- 
aiofially  in  practice,  in  the  very  field  for  which 
it  is  proposed  to  engage  their  remunerated 
cervices;  in  the  whole  of  that  field,  and  in 
no  other  than  that  field,  to  their  considera- 
tion will  have  been  subjected,  in  ail  their 
varieties,  all  sorts  of  cases  which  can  have 
grown  up  in  that  same  field.  The  rig^t 
honourable  secretary's  barristers,  with  their 
£600,  instead  of  £600  a- year,  —how  will 
they  have  been  occupied  ?  My  answer  has 
been  seen  already.  The  right  honourable  se- 
cretary's answer  the  country  will  be  grateful 
fiv,  if  he  can  find  any.  But  they  may  have 
"been  not  only  barristers,  but  barristers  in 
full  practice,  and  aU  the  while  not  knowing 
anything  more  of  the  business  of  a  poUce 
magistrate,  than  if  they  had  been  aU  the 
while  fighting  as  armv  officers.  Of  practising 
barristers  there  are  about  as  many  equity  as 
common  lawyers.  Now,  in  a  police  magis- 
trate's practice,  what  is  there  that  has  any- 
thing in  common  with  equity  practice  ?  Let 
him  besf  ow  a  glance  on  the  table  to  Mad' 
doch*8  Tlqtdty,  and  then  on  the  table  to  the 
last  edition  of  Bum's  Justice,  or  whatever 
work  has  now  supplanted  it,  and  see  whether 
this  is  not  strictly  true.  To  those  abstracts 
I  venture  in  kindness  to  refer  hira^  long* as 
the  road  through  may  seem  to  he,  as  being 
shorter  than  through  the  mascs  of  his  walking 


dictionary.  Those  he  might  get  by  heart, 
sooner  than  an  intelligible  answer  from  hia 
orade ;  a  negative  the  oracle  would  not  van 
tore  to  give,  and  an  affirmative  he  would  no^ 
choose  to  give. 

3.  Lastly,  as  to  appropriate  active  aptitude. 
On  the  part  of  my  magistrates,  it  would  be  a 
maximum.  By  every  motive  they  would  be 
impelled  to  render  it  so.  At  the  hands  of 
the  barrister,  what  his  right  honourable  patron 
does  not  require,  is  activity  in  any  shape;  all 
he  does  require,  is  existence. 

As  to  attendance,  and  tiie  means  of  se- 
curing it,  to  a  great  degree  it  is  already  com- 
prised in  the  active  aptitude  just  spoken  <^ 
But,  in  whatever  possible  degree  he  chooses 
to  have  it,  he  may  have  it  if  he  pleases: 
nobody  who  does  choose  to  have  it,  ever  fails 
of  having  it.  I  will  not  attempt  to  trouble 
him  with  particular  proofs,  as  they  are  al- 
ready in  one  of  my  vraldng  dreams.*  In  manu- 
script they  are  ahready  in  another  or  two,  and 
will  ere  long  be  in  print,  if  I  live.f 

This  plan  would  suit  both  classes.  The 
expectant  stipendiaries  would  not  be  disin* 
clined  to  attend,  since  it  would  increase  their 
chance  of  the  preferment ;  the  existing  sti- 
pendiaries would  not  be  disinclined  to  be  a^> 
tended  foTy  since  it  would  increase  their  ease. 
How  much  soever  superior  the  £600  a^ycar 
ones  may  be,  to  their  exploded  predeeesaon 
the  £400  »-year  ones,  —  were  they  to  leave 
the  burthen  of  the  day  altogether  to  the  still 
superior  expectants,  if  such  they  should  prove, 
the  public  would  not,  any  more  than  these 
same  parties,  have,  in  this  quiet  arrangement, 
any  reason  to  repine.  Ahab  had  served  Baal 
a  little.  Jehu  hath  served  him  mudi.  What 
prospect  have  I  not  opened  1  —  what  an  Epi- 
curean heaven  1  Thirty  £600  a-year  places^ 
and  aU  sinecures  1  So  many  temporal  prebends 
and  canonries!  With  such  a  pot-pmari  of 
sweet  arguments,  what  is  there  that  eonU 
not  be  proved?  Laughable  and  deleetaUe  aU 
this  —  True :  but  would  it  be  the  less  bene* 
fidal?  Not  it,  indeed.  —  See  Horaoe'a  Be- 
ports.    Ridentem  dicere.  Sec. 

Suppose  not  that  it  is  upon  this  £6000  a- 
year  alone  that  all  this  examination  has  bees 
expended.  The  expense  is  but  as  a  drc^  ia 
the  bucket.  The  reasoning  on  which  H  is 
supported  is  no  such  trifle :  if  good  for  £6000, 
not  less  would  it  be  for  £60,000,  for  £600,000 
or  £6,000,000.  More  than  even  this  mi^t^ 
if  duly  looked  into,  be  seen  perhaps  to  stend 
upon  no  better  grounds.  Be  this  as  it  may; 
by  any  one  in  whom  curiosity  is  strong  enoii|^ 
it  nuty  be  seen  how  admirable  a  matdi  k 


"  Draft  of  a  JadiGial  Establishmettt  for  die  use 
of  the  French  National  Assembly.  Vide  VoL 
IV.  P.  285,  et  sea. 

1 1.  Constitutional  Code,  Judidary  Part  2. 
Procedure  Code,  preceded  by  the  Juoidaiy  Paii 
of  the  CoDStitttttonal  Code. 
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miikes  wiUi  tliat,  on  the  grDimd  of  wiuch 
llurke  for  the  Wliigs,  followed  by  Rose  for 
tke  Tories,  proved,  u  another  pert  of  this 
volume  will  show»  the  necessity  of  draining, 
out  of  the  po^ets  of  the  productive  classes, 
the  last  drop  of  the  matter  of  wealth  that 
^uld  be  squeesed  out  of  theflo,  consistently 
yrith  the  continuation  of  their  existence. 
Practice,  it  is  true,  cannot  be  always  rendered 
altogether  co-extenstve  with  theory ;  but  whe- 
ther the  theory  actually  pursued  as  a  law  by 
government,  under  the  really  eziitiiig  form 
of  government,  and  under  the  fictitious  en- 
tity, called  the  Constkution,  is  not  the  thing 
actually  avowed  by  both  parties,  may  be  seen 
without  other  trouble  than  the  turning  over 
a  few  leaves. 

Air.  Martin,  if  eyes  or  Mwtdng  CkronicU, 
April  2, 1825,  do  not  deceive  me, —  Mr.  Mar- 
tin of  Galway,  treading  in  the  right  honour- 
able secretary's  steps,  and  with  a  copy  of  the 
4bove  speech,  I  presume,  in  his  memory,  — 
stands  engaged,  on  the  12th  of  May,  t#  ex- 
tend bis  protection  to  judges,  and  I  know  not 
what  bendes.  While  his  protection  was  oon- 
i^ed  to  the  helpless  and  persecuted  part  of 
the  creation,  I  fi^owed  the  honourable  gen- 
tleman at  an  humble  distance.  But,  if  nothing 
will  serve  him  but  the  extending  it  to  those 
bipeds  with  gowns  and  wigs,  instead  of  £sa- 
tiuNTs,  whom  I  had  almost  called  v  ■  n, 
which  would  have  been  as  bad  as  refuse,  — 
to  those  whose  e  very-day  occupation  is  depre- 
dation, and  every-day-empLoyed  instrument 
n  lie, — here  I  feel  it  imponible  to  go  on  with 
him.  Were  it  my  good  fortune  to  be  honoured 
with  his  confidence,  I  would  beg  him  to  stop 
where  he  is,  and  not  suffer  a  hand  admired 
(and  vainly  endeavoured  to  be  made  ridicu- 
lous) for  its  beneficence,  to  be  converted  into 
a  cat's-paw :  let  those  (I  would  say  to  him) 
let  those  who  are  to  eat  the  chesnut,  put  paws 
upon  pates,  and  beg  for  it. 

Let  me  not  be  mistaken.  When  I  had  like 
to  have  said  v  n,  what  I  had  in  view  were 
fee-fed  judges :  the  only  sort,  alas  1  which 
Matchless  Constitution  has  yet  bred :  men,  to 
whom,  and  so  much  more  than  to  the  man  of 
finance,  we  are  indebted  for  the  so  little  less 
than  universal  denial  of  justice.  I^  instead 
of  adding,  he  would  substitute  salaries  to 
fees,  I  would  consent  to  shut  my  eyes  against 
the  amount,  howsoever  extravagant  it  might 
prove. 

The  fees  to  be  compounded  for  would  have 
been — ^not  only  the  fees  avowedly  extorted,but 
the  unhappily  so  much  more  abundant  stock 
surreptitioudy  received:  received  by  these 
so  erroneously  supposed  uncorrupt  hands. 
They  would  be  —  not  only  the  fees  exacted 
by  superintendents  in  their  own  name,  but 
ah  those  exacted  under  their  authority,  by 
respective  subordinate  holders  of  offices,  of 
whidi  they  have  the  patroniige.  'For,  who  u 


there  that  does  not  know  that  an  office  in  a 
man's  gift  has  a  no  less  decided  marketable 
value  than  an  office  of  the  same  emolument 
in  his  possession  ?  True  it  is  that,  compared 
with  tlie  value  of  the  possession,  the  value 
of  the  patronage  may  be  to  any  amount  less; 
not  less  true  is  it,  that  it  may  also  be,  and 
that  it  not  unfi-equently  is,  fidly  equal.  Let 
Lord  Eldon  say,  how  much  less  worth  to  him 
the  many  thousands  a-year  he  has  put  into 
his  son's  pocket  are,  than  if  it  had  been  his 
own  ?  Let  Mr.  Peel,  if  he  feels  bold  enough, 
look  into  the  documents,  and  tell  us,  in  his 
place,  how  many  those  thousands  are. 

To  the  number  of  the  offices,  the  emolu- 
ment of  which  a  man  can  pocket  with  his  own 
hand,  there  are  limits :  to  the  number  of  the 
offices,  the  emoluments  of  which  he  can  thus 
pocket  through  other  hands,  there  are  no 
limits ;  and,  in  any  number  ci  instances,  the 
protSge*$  life  may  be  worth  more  than  the 
patron's. 

Who  is  there  that  does  not  know,  that  the 
value  of  an  office  to  the  incumbent  is  directly 
as  the  emolument,  and  inversely  as  the  labour  ? 
Who  is  there  that  does  not  know,  that  to  the 
patron  the  value  of  it  is  directly  as  the  inap- 
titude of  the  protfgi  he  has  it  in  his  power 
to  put  in  and  keep  in  it,  since  the  more  con- 
summate this  inaptitude,  the  less  bis  choice 
is  narrowed  ?  Who  is  there,  for  example,  that 
does  not  know,  that  it  is  to  the  union  of  these 
two  characters  that  spiritual  offices  in  parti- 
cular are  indebted  for  their  transcendent  va« 
lue  ?  Who  is  there  that  can  deny,  that  while 
this  mode  of  payment  lasts,  interest  is,  in  all 
judges,  at  daggers-drawn  with  duty?  —  that 
it  is  from  this  cause  that  suits  teke  up  as 
many  years  as  they  need  do  hours,  and  as 
many  pounds  as  they  need  do  pence  ? 

Who  is  there  that  can  deny,  that  it  is  from 
this  cause  that  our  system  of  judicial  proce- 
dures what  it  is? — and  that,  through  the 
wlu^  texture  of  it, — judges  having  been  the 
manufacturers,  —  delay,  expense,  and  vexa- 
tion, having  been  maximized,  for  the  sake  of 
the  profit  extractible  out  of  the  expense  ? 

Yes :  by  such  hands  made,  to  no  other  end 
could  it  have  been  directed. 

The  Chief.  Jusdce  of  tiie  King's  Bench,  has 
he  not  the  nomination  to  the  keepership  of 
the  prison  named  after  his  judicatory  ?  If  so, 
then  to  the  profits  of  the  bench  are  added  the 
profito  of  the  tap :  and  the  money  which  jus- 
tice would  have  returned  to  the  hands  of  the 
creditor,  is  extracted,  through  thb  channel 
also,  into  the  pockets  of  the  judge. 

Same  question  aa  to  other  chiefehips,  —. 
whether,  as  between  one  and  another,  con- 
sistency in  this  respect,  or  inconsistency,  is 
the  rule :  also  of  that  which  is  about  to  be 
squeezed  by  jailor  out  of  debtors  and  credi- 
tors, how  much  is,  in  advance,  squeezed  out  of 
him  by  judge  ?  quesdons  these,  none  of  them 
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sorely  unfit  to  be  put  by  Mr.  Peel  before  he 
gives  his  support  to  the  aidvocate  of  innoxious 
.beasts  and  pre-eminently  noxious  judges. 

Originally,  though  pregnant  with  depre- 
dation and  oppression  as  it  could  not  but  be, 
payment  by  fees  was  matter  of  necessity :  for 
judicature  was  necessary  before  kings  had 
money  to  pay  salaries. 

For  these  three-and-thirty  years  past,  it  has 
been  without  excuse.  The  corruption  con- 
tinued, has  been  continued  with  open  eyes. 

When  the  trade  of  trading  justicea  was  put 
an  end  to  —  (this  was  the  name  then  given  to 
Middlesex  magistrates)  — it  was  undoubtedly 
for  this  same  cause  ;  it  was  because,  in  their 
small  way,  they  made  and  protracted  suits, 
for  the  purpose  of  multiplying  fees. 

When  this  small  branch  of  the  tvade  was 
put  an  end-to,  it  was  by  the  selfsame  remedy 
I  am  now  venturing,  with  how  little  hope 
soever,  to  propose.  Safiur  as  concerned  cor- 
ruption, success  could  not  be  more  complete. 
Sidaries  were  substitutes  to  fees,  and  in  that 
form  the  phigue  ended. 

When  fees  had  thus  given  place  to  salaries, 
what  disorder  there  was  took  an  opposite  turn. 
While  the  lees  flowed  into  the  judicial  pocket, 
there  was  too  much  activity;  now  that,  if  any 
oome  in,  they  take  a  difierent  direction,  if  re- 
port is  to  be  believed  (see  above,  p.  336,) there 
IS  not  enough  of  it.  Lethargic,  not  excitative, 
is  now  the  character  of  the  disease.  Beyond 
comparison  more  mischievous  than  the  lethar- 
gic is  the  excitative,  though,  when  the  specific 
is  applied,  so  much  easier  to  cure. 

If  in  the  case  of  the  trading  judges  called 
wuufUtrates,  the  remedy  was  needed,  how 
much  more  bitterly  needful  is  it  not  in  the 
case  of  the  trading  judges  caXLedjudgeaf  — 
Look  to  mischief,  profit,  temptation,  check : 
I«ook  to  the  two  fields  of  mischief;  take 
measure  of  their  extent. 

Under  the  trading  justices,  the  delay  ma- 
nufactured may  be  redLoned  by  days :  under 
the  trading  judges,  by  years. 

Under  the  trading  justices,  expense  imposed 
on  suitors  may  be  reckoned  by  shillings :  un- 
der the  trading  judges,  by  hundreds  and  by 
thousands  of  pounds. 

Of  the  jurisdiction  of  the  trading  justices, 
local  fi«ld,  Middlesex,  with  or  without  the 
now  added  three  other  home  counties;  of 
the  trading  judges,  England :  local  field,  in 
both  cases,  fiur  too  irregular  for  measurement. 
Chaos  bids  defiance  to  the  theodolite :  what 
is  sufficient  is  —  that  in  the  case  of  the  trading 
justices,  the  sum  of  the  scraps  is  a  trifle,  com- 
pared with  what  it  is  in  the  case  of  the  trading 
judges. 

Under  the  trading  justices,  the  profits  of 
the  trade  may  be  reckoned  by  hmmdreds  a- 
year :  under  the  trading  judges,  by  more  than 
as  masky  tkouiands. 

Honourable  gentlemen,  —  will  they  always 


be  so  weak  as  to  believe,  or  so'transparent!/ 
insincere  as  to  pretend  to  believe^  that  while 
the  temptation  afforded  by  the  hundreds  was 
irresistible,  the  temptation  afforded  by  the 
thousands  was,  is,  or  can  ever  be,  without 
effect?  Mr.  Peel,  — does  he  believe  this? 
His  noble,  learned,  and  consistent  fiiend, 
who,  if  you  will  believe  him,  is  purity  itself 
— does  he  believe  this  ? 

Honourable  gentlemen,— will  they  always  be- 
lieve, or  affect  to  believe,  that  itis  in  the  power 
of  a  masquerade  dress  to  change  man's  nature, 
and  that  a  contagion,  which  a  coat  could  not 
resist,  has  been,  and  is,  resisted  by  a  gown 
with  a  strip  of  fiir  sewed  to  it  ?  Mr^  Peel,  — 
does  he  believe  this  ?  The  noble,  learned,  and 
consistent  firiend,  who  is  fiiith  as  well  as  pu^ 
rity  personified,  —  does  he  believe  this  ? 
•  So  much  £9r  mischief — profit — tempts* 
tion.  Now  as  to  check,  in  one  sense  of  the 
word,  responsUnHty. 

The  trading  justices  had  judges  over  them : 
judges,  by  whom, — if  haply,  in  an  extreme 
case,  money  could  be  raised  sufficient  to  buy 
a  hearing  for  a  cry  for  punishment,  —  they 
might  be  punished: — judges,  who,  though 
not  food  of  punishing  any  man  with  a  king's 
commission  in  his  pocket — might  thereupon, 
by  fear  of  shame,  be  peradventure  driven  so^ 
to  do,  if  the  case  were  flagrant. 

The  trading  justices  had  judges  over  them. 
To  any  practical  purposes,  the  trading  judges 
have  none :  head  of  them  all  is  the  Lord  Chan- 
cellor :  head  over  himself  is  Lord  Eldon : 
over  Lord  Eldon  in  Chancery,  Lord  Eldon  in 
the  House  of  Lords.  Charge  him  with  crea-- 
tion  or  preservation  of  abuse — of  delay,  ex- 
pense, vexation,,  uncertainty — motive,  either 
none  at  all,  or  the  profit  upon  the  expense ; 
—  he  names  the  inquisitors  by  whom  the  in- 
quisition is  to  be  made.  The  rehearsal  of  this* 
fiffce  has  been  performed.  When  the  curtain 
comes  to  be  drawn  up —  if  there  be  hardihood' 
enough  to  draw  it  up  —  will  the  plaudits  of 
a  plundered  people  welcome  it  ? 

Remains  still  untouched  the  effective  re- 
sponsibility. Impunity  wanted  much  of  being 
complete  in  the  case  of  the  trading  justices : 
it  wanted  nothing  in  the  case  of  the  trading 
judges.  Here  the  word  responsihiUty  is  moc-* 
kery.  Action,  none  —  indictment,  none :  — - 
pretence  of  impeachment,  a  doak: — con- 
sistently with  legislation,  impeachment  is 
physically  impossible.  Time  would  suffice  for 
rendering  it  so,  even  if  accusers  were  to  be 
found,  and  where  is  the  inducement  for  so- 
compUees  to  be  become  —  some  of  them  in- 
formers, others  of  them  judges  ? 

Thus  much  for  impeachment.  Address  of 
both  Houses  is  impeachment  undo-  another 
name. 

Trading  justices  never  made  law.  The 
trading  judges  have  always  made  it,  continue 
to  make  it/ and,  so  long  as  the  pretended 
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Iftw-makerg  suffer  tbem — whidi  they  find  do 
small  convenience  in  doing — will  never  ceue 
making  it. 

Yes :  made  it  they  always  hare,  and,  above 
all  things,  for  the  sake  of  the  trade.  Accuse 
ihem — you  do  so  in  the  teeth  of  a  law  made 
by  themselves  to  punish  you  for  it.  The 
counterfeit  and  judge-made  law  is  even  more 
effectual  than  a  re^  one  would  be :  for,  on 
each  occasion,  it  is  moulded  at  pleasure: 
moulded  by  those  who,  having  made  it  for 
the  purpose,  execute  it 

Were  I  to  see  a  judge  taking  a  bribe — 
should  I  tell  of  it  ?  Not  I,  if  I  had  common 
prudence.  The  person  punished  would  be  — 
not  Uie  judge  for  taking  the  bribe,  but  I  for 
telling  of  it. 

Thus,  and  hence  it  is  —that,  on  the  part 
— not  only  of  all  judges,  but  of  ail  whom 
they  delight  to  fiivour  —  including  all  whom 
'*  the  king  delighteth  to  honour" — virtue  is 
joonsummate,  character  immaculate. 
.  But  why  talk  of  imaginary  things,  such  as 
tnibes^  when  by  the  real  things  called  fees 

—  fees  made  lawful  by  those  who  pocket 
them  —  the  work  of  corruption — of  sure  and 
self-corruption  ^is  carried  on ;  carried  on  in 
open  day  —  carried  on  without  fear  or  shame 
— in  the  face  of  the  so  long  plundered,  and, 
though  so  often  warned,  yet  still  deluded 
people? 

No :  never  surely  was  grosser  delusion  than 
that  by  which  English  judges  are  exhibited  as 
models  of  uncorruption.  In  whatsoever  shapes 
they  could  practise  corruption  without  danger, 
they  have  always  practised  it :  and  of  this 
practice,  their  system  of  procedure,  composed 
of  depredation  and  denial  of  justice,  has  been 
the  fruit.  Never  (it  is  said,  and  truly)  never 
was  English  judge  known  to  take  a  bribe. 
No,  venly;  for  how  should  he  ?  Bribery  re- 
quires two :  a  receiver  and  a  giver.  Receiver 
a  man  cannot  be,  without  putting  himself 
into  the  power  of  the  giver.  Since  Bacon,  no 
English  judge  has  been  weak  enough  to  do 
so ;  and  so  there  can  be  no  receiver.  This 
is  seen  by  everybody :  and  so  there  can  be 
no  giver.  What,  in  England,  should  induce 
8  judge  thus  to  expose  himself^  when,  with^ 
•ut  exposing  himself,  he  gets  more  in  abun- 
dance than,  in  any  other  country,  judge  ever 
did  by  anything  he  could  do  to  expose  him- 
self? What  should  induce  him  to  take,  of 
this  or  that  man,  with  fear  and  trembling, 
■loney  in  the  shape  of  a  bribe,  —  when,  by 
money  exacted  by  taxes,  levied  on  all  men 
vfithout  distinction,  by  force  of  a  law  made 
by  his  predecessors,  or  perhaps  by  himself, 

—  he  is  permitted,  under  the  name  o£  fees^ 
to  pocket  more  money  than  judge  ever  re- 
ceived elsewhere  in  the  shape  of  bribes? 
Give  a  man  whatsoever  he  would  steal  from 
you,  you  may  prevent  his  stealing  it :  what- 
aoever  a  mail  desires  to  exact,  give  him  power 


to  exact  it  by  law,  you  may  prevent  bis  ex- 
acting it  agaimt  law.  Of  this  sort  is  the 
antiseptic,  the  infidlibility  of  which  has  re- 
ceived sudi  ample  proof  in  the  case  of  English 
judges. 

As  to  bribery  so  called,  what  is  the  real 
preservative  against  it?  Publicity:  —  that 
most  efficient  and  sole  safeguard,  which  these 
inoorruptibles  ever  have  been,  and  even  now, 
with  the  eye  of  the  public  fbll  upon  them, 
never  cease  labouring  to  destroy.  A  judica- 
tory on  which  life  and  death  depend,  is  not 
(if  you  will  believe  Judge  Bailey)  — is  not  a 
court  of  justice.  Why  ?  because  if  you  will 
admit  this,  a  certain  quantity  of  nonsense, 
with  the  word  prejudging  in  it,  may  suffice 
for  keeping  the  doors  of  it  closed.  Adndt 
this,  and  you  may  see  the  doors  of  the  West- 
minster Hall  judicatories  equally  closed:^- 
give  them  this,  you  nuiy  do  anything  with 
tiiem :  with  as  little  ceremony,  they  will  be 
ready  to  give  up  their  own  title  to  the  appel- 
lation of  courts  of  justice.  Were  they  so  to 
do,  no  contradiction  would  the  position  re- 
ceive from  me  :  all  I  should  object  to  is,  the 
practical  conclusion  drawn  from  it. 

With  Lord  Eldon  you  will  have  little  dif- 
ficulty.  He  has  long  been  working  at  the 
change.  So  frequentiy  open  are  the  doors  of 
his  closet,  —  to  shut  the  door  of  his  hitherto 
mostly  open  court,  will  be,  one  of  these  dsLju, 
a  motion  of  course.  They  may,  however,  be 
thrown  open  now  and  then,  for  occasions  of 
parade :  whereupon  Bar  will  be  seen  arguing^ 
while  Court  writes  dockets,  reads  letters,  or 
takes  a  nap. 

A  kindred  and  eminentiy  convenient  policy 
is — the  giving  to  chambers  of  judicature 
such  a  size  and  form,  that  no  Usy-gents  can 
find  entrance.  True  it  is,  that  by  this  device, 
ingenious  as  it  is,  the  guardian  influence  of 
the  Public-Opinion  tribunal  cannot  be  en- 
tirely destroyed ;  for  lawyers  cannot  be  alto- 
gether prevented  from  becoming  writers,  and 
betrajring  the  secrets  of  the  court.  It  may, 
however,  by  this  means,  be  in  no  inconsi- 
derable degree  weakened.  How  much  more 
effectual  instruments  of  this  policy  brick  and 
mortar  are,  than  rules  of  court  can  be,  is  no 
secret.  All  that  rules  could  do,  is  the  ren- 
dering admission  difficult:  properly  placed, 
brick  and  mortar  render  it  impossible. 

English  judges  incorrupt  indeed  I  Those 
who  talk  in  this  strain,  what  is  it  they  can 
mean  by  it  ?  Did  they  ever  see  or  hear  of  a 
judge  who  was  not  completely  at  the  command 
of  the  oorruptor-general  ?  Places  for  sons, 
daughters'  husbands,  nephews,  nieces'  hus- 
bands, friends,  and  friends'  friends  —  and,  to 
crown  all,  coronet  for  self.  None  of  these 
things  are  bribes :  True,  but  are  they  the  less 
irresistible? — are  they  the  less  corruptive? 
But  why  speak  of  command  f  Far  short  of 
the  real  strength  of  the  corruption  ~..<of  the 


Digitized  by 


Google 


843        OFFICIAL  APTITUDE  MAXIMIZED  ^  EXPENSE  BflNIMIZED, 


oorruptive  longings,  and  consequent  court- 
ings,  and  consequent  compliances  with  pre- 
sumed desires,  —  comes  the  view  which  that 
word  gives  of  it.  From  any  such  superior, 
to  any  such  subordinate  authority,  no  such 
explicit  expressions  of  will  ought  to  be,  none 
accordingly  ever  are,  issued.  Issued  ?  To 
what  end  need  they  be  ?  In  a  situation  of 
that  sort,  is  there  a  judge,  is  there  a  man, 
that  needs  to  be  told,  what  will  displiiaae, 
and  what  will  please?  To  stand  assured  wiUi 
sufficient  certainty,  not  a  step  need  any  man 
stir  from  his  own  home. 

Take,  for  example,  the  case  of  John  Hunt. 
Among  the  titles  of  Majesty  in  this  country, 
is  that  of  mott  excellent,  John  Hunt,  in  his 
Examiner,  says  things  which  go  to  impugn 
that  title.  Lord  Chief-Justice  Abbott  punishes 
him  for  this,  with  loss  of  £100  under  the 
name  of  fine,  and  £90  under  the  name  of 
costs :  costs,  of  which  the  honourable  house 
could  know  at  any  time,  if  it  chose  to  know, 
whether  anything,  and  if  anything,  how  much, 
directly  or  indirectly,  goes  into  the  pocket  of 
the  Cluef-Justice. 

Now,  then,  of  the  thus  punished  words, 
wherein  consisted  the  mischief?  "  Oh,"  says 
his  Lordship,  or  somebody  for  him,  "  the 
feelings  of  the  King  were  hurt  by  them." 
Hurt  by  them  ?  How  so  ?  This  same  hurt — 
^ow  came  his  Lordship  to  be  so  sure  of  it  ? 
This  same  Majesty  that  now  is.^did  he  ever 
tell  him  of  it? — did  he  bespeak  any  sudh 

Sunishment?  No:  the  questions  answer 
bemselves.  To  be  thus  assured,  his  Lordship 
had  no  further  to  look  than  into  his  own 
learned  breast,  and  there  he  saw  them ;  for, 
in  that  repository  of  fine  feding,  what  he 
could  not  fail  to  see  dearly  enough  is^  that 
had  it  happened  to  himself  to  hear  a  man 
speak  in  any  such  strain  of  his  Ixwdahip's 
father,  he  would  have  been  indignant,  and 
not  sorry  to  see  the  blasphemer  punished. 

By  the  king  that  now  is,  or  by  anybody 
for  him,  does  Lord  Chief-Justice  Abbott,  or 
Lord  Chief- Justice  Anybody,  need  to  be  told, 
that  obsequiouiness  to  crowns  is  the  road  to 
coronets? 

So  much  for  power  and  glory.  Now  aa  to 
money.  If  ever  there  was  a  judge,  on  whose 
incorruptibility  the  sound  of  the  trumpet  was 
loud,  it  was  the  late  Lord  Camden.  His 
lordship  was  Lord  High  Chancellor.  His  son, 
on  pretence  of  telling  out  public  money,  got 
out  of  it  an  income,  which,  ^en  he  gave  it 
up  (a  bow  upon  paper  is  due  to  him  for  it) 
was  worth  £27,000  a-year  to  him.  So  much 
for  corruptive  intercourse,  in  a  case  in  which 
It  is  not  bribery.  Now  for  a  case  in  which  it 
would  be  bribery.  Seven-and-twenty  guineas 
in  hand,  suppose  George  the  Third  saying  to 
the  Lord  Chancellor — **  In  this  suit  (naming 
it)  which  I  have  against  such  an  one  ^naming 
bun)  give  judgment  ao  and  to*  ana  I  will 


give  yon  these  aeren-and-twenty  gnineai,''— 
would  his  lordship  have  taken  it?  Ohiisl 
fie  I  what  a  thought ! — this  would  have  beea 
no  better  than  bribery.  Multiply  the  twenty- 
seven  by  a  thousand — multiply  the  produet 
by  so  many  years  aa  the  income  lasted,  — 
and,  though  assuredly  nobody  said  what  no- 
body  had  any  need  to  hear,  all  is  conawmmita 
purity* 

So  much  for  motives^  and  the  infiiience  ^ 
them  on  conduct :  to  know  which,  for  the  poN 
pose  of  legislation,  which  is  the  purpow  ker$ 
in  question,  never  do  1  look  to  anything  hot 
sUwUion  t  of  individuals  I  know  just  nothmg, 
which  is  just  what  I  want  to  know.  Now  si 
to  mischievousness.  Of  the  law  thus  made> 
the  efiect  is,  and,  if  it  had  any,  the  object 
was,  to  establish  punishment  for  everythiqg 
that  can  tend  to  plaee  in  an  unfiivottraUe 
light  the  character  of  any  king  that  evir 
lived ;  while  the  whole  treasury  of  reward  ii 
applied  to  the  purpose  of  pladng  thoae  jeweb 
in  the  most  fiivourable  light  possible.  Ph)- 
bative  force  of  the  evidence  being  in  both 
cases  the  same,  suppression  of  evidence  ia 
fiivour  of  one  side,  is  in  effect  exactly  tbs 
same  thing  as  forgery  of  it  in  fiivow  of  tht 
opposite  side.  Misdiievousness  of  the  prae* 
tice  tiie  same  in  both  cases ;  widcedness  of  it 
the  same,  though  the  people  as  yet  have  not 
suffidentiiy  learnt  to  see  it. 

Keep  in  force  this  law,  and  witii  a  stesdy 
hand  give  execution  and  effect  to  it, — tlM 
will  of  Holy  Alliance  is  done,  and  historyi 
from  bdng  the  food,  is  converted  into  the  poi* 
son  of  the  mind.  Yes,  all  history.  First, « 
to  the  supposed  injured  dead.  The  protection 
granted  to  the  manes  of  the  third  Oeorgti 
shall  it  be  refused  to  those  of  the  second,  or 
those  of  the  first?  If  yes,  at  what  point,  if 
at  any,  in  the  line  of  ancestry,  shall  it  end? 
Then  as  to  the  supposed  injured  living:  if 
thus  wounded  by  the  aspersions  oast  upon  his 
royal  fiither,  can  the  king  that  now  is  be  in- 
different to  any  such,  or  any  other  aspersioa, 
east  upon  his  princely  grandfiiiher,  his  royal 
great-grandfirther,  or  his  first  ducal,  thsi 
royal  great-great-grandfother,  fcc  lee.?  If 
not,  then  up  go  we  to  Egbert  and  to  Ferguii 
and  so  on,  through  Woden,  to  Japhet  and  to 
Adam.  At  whidi  of  all  these  points  doet 
royal  tranquillity  commence?  —  that  degree 
of  tranquillity  which  will  suffice  to  render 
truth  and  history  unpuniriiable  ? 

In  this  case,  by-the*bye,  may  be  seen,  si 
well  as  in  so  many  hundred  other  instances, 
how  much  more  useful  judge-made  law  is  to 
parliament  itself; — constituted  as  it  is,  snd 
looking  to  the  ends  whidi,  so  constituted,  it 
cannot  but  look  to,  -^  than  even  its  own  per^ 
&i»e}U./av  could  be  made.  Partiament  itielf, 
would  it  thus  dare  to  destroy  the  tnth  of  his- 
tory, and  cut  up  political  aeienee  by  tho  rooti  ? 
But  innumerable  are  the  Ihinga  of  this  sort 


Digitized  by 


Google 


OBSERVATIONS  ON  BIR.  SECRET  ART  PEEL'S  SPEECH. 


343 


.  Wliiek  it  does  erery  day  by  the  hands  of 
judges ;  and  whidi  fear  or  shame  would  keep 
it  from  doing  by  its  own. 

These  things  (unless  the  last-mentioned 
one  be  an  exception)  being  so  manifest,  and 
so  almost  universally  addiowledged  to  be 
true,  that,  on  account  of  their  notoriety,  the 
yery  mention  of  them  is  tedious,  —  what 
less  can  follow^  than  that  to  all  purposes  to 
which  corruptness  u  to  the  greatest  extent 
misdiievoiis,  a  state  of  constant  corrupted- 
ness  ia  the  state  in  which  every  judge  has  been 
tliat  ever  sat  upon  the  English  b^cb  ? 

In  cases  between  king  and  subject,  in  which 
the  mischief  of  it  cobsists  in  giving  counte- 
.  nance  and  increase  to  depredation  and  op- 
pression, for  the  benefit  of  his  monarch,  his 
Msociatea,  and  dependents, — the  disease  is 
incurable :  its  root  is  in  the  form  of  govem- 
iDent»  But  in  suits  between  subject  and  sub- 
jectk  in  which  the  miscbief  consists  in  giving 
.  countenance  and  increase  to  depredation  and 
oppression  by  judges  (the  present  judges  at 
all  times  excepted,  whatever  they  have  been, 
•re,  or  will  be)  for  the  benefit  of  judges,  their 
«SBociates  and  dependents,  the  disorder  is  not 
incurable. 

A  few  words  more  as  to  the  remedy,  but 
lor  which  the  disease  would  not  have  here 
been  mentioned.  The  principle  has  been 
«een.  The  public  are  indebted  for  it  to  Lord 
Colchester.  Hia  was  the  original  Middlesex 
police  magistrate  act,  32d  Geo.  IIL  c.  58, 
anno  1793.  Time  enough  for  amendment, 
the  bill  found  its  way,  somehow  or  other, 
into  my  hands.  Time  for  scrutiny  I  coidd  not 
a:flford.  My  approval  was  pure  and  simple. 
Sheridan  opposed  it  in  Honourable  House. 
Objection,  increase  of  patronage  —  a  Whig 
complaint,  never  grudged  when  non-redress 
if  sure :  a  few  words  might  have  dissipated  It, 
but  they  were  words  that  could  not  be  heard 
there.  Subject  of  the  objection  —  either  the 
Mamree  of  the  delegated  power,  or  the  quan- 
tum of  it.  Applied  to  the  Bourecy  the  objec- 
■ifen  (an  unanswerable  one)  went  to  the  form 
of  government ;  it  applied  to  every  part,  pre- 
sent and  future,  of  the  official  establishment ; 
applied  to  the  qutmiuM,  it  supposed  a  certain 
quantity  of  corruption  needful :  and,  as  such, 
requiring  to  be  protected  from  eensure  by  the 
wordu^aeMCc;  all  above  needless;  and,  that 
it  might  be  game  for  the  Wing  hunt,  licensed 
to  be  hallooed  at  by  its  proper  name.  Api^ed 
to  every  foture  addition  to  the  estabUshment, 
the  objection  sought  the  exduaion  of  every 
.  good,  to  the  introduction  of  which, — and  the 
perpetual  continuance  and  increase  of  every 
«vil,  to  the  diminution  of  which, — any  such 
addition  should  be  necessary. 

No  sudh  desire  as  that  of  applying  a  bar  to 
the  increaae^-to  the  addition  of  corruption 
to  influence  —  was  really  entertained.  In 
Honouiable  House,  the  disposition  to  keep 
.influenoe  within  its  bounds,  whatever  they 


were,  had  place  or  it  had  not  If  no,  objection 
to  increase  was  useless :  if  yes,  cancelling  an 
equal  quantity  of  sinecure  would  afibrd  the 
same  general  security,  witiiout  depriving  the 
public  of  the  benefit  of  the  particular  measure. 
To  return  to  the  true  remedy ;  it  was  a 
'Ic.   In  the  finance  committee  of  1797 


and  1798 — the  groundwork  of  such  an  eco- 
nomy as  the  form  of  government  admits  of 
—  Lord  Colchester  applied  it,  and  with  suc- 
cess, to  some  of  the  administration  offices. 
It  stopped  there.  Judicial  corruption  was  in 
an  ark  too  sacred  to  be  touched.  In  both 
Houses,  whatsoever  was  learned  would  have 
been  in  a  state  of  insurrection.  Learned  lorda 
were  above  shame.  IMSnisters  were  not  above 
fear :  so  there  the  reform  rested. 

Since  then  the  public  mind  has  made  some 
advance :  whether  sufficient  for  the  substitu- 
ting of  justice  to  depredation  and  corruption, 
time  will  show. 

To  return  to  Mr.  Martin  and  his  new  pro- 
Ugit,  By  his  humanity  he  got  nothing  but 
ridicule :  from  his  libendity  he  may  hope  bet- 
ter fortune.  No  honourable  gentieman,  who, 
for  self,  son,  brother,  cousin,  or  friend,  has 
ever  refreshed  his  eyes  with  a  glimpse  of  the 
remuneration  fimd,  can  consistentiy  harbour 
a  doubt  of  the  insufficiency  of  it.  Whigs  form 
no  exception:  for,  though  possession  is  not 
theirs  at  any  time,  expectancy  is  at  all  times. 
In  the  maximization  of  expense,  it  unites 
them  in  interest  with  judges.  Witii  what  as* 
pect  they  behold  the  county  oourta  bill  may 
be  seen  without  looking  at  their  eyes.  Saving 
to  suitors  would  be  robbery  to  these  their 
protectors,  while  in  the  patronage  they  have 
no  share.  Everything  they  say  against  it-^ 
everything  they  can  seek  to  dog  it  with  —la 
a  certificate  in  favour  of  it.  A  measure  with 
this  object  cannot  have  a  stronger  one. 

By  tills  hia  liberating  scheme,  who  know* 
how  many  supporters  he  may  not  have  brought 
over  for  his  humanity  scheme  ?  How  profound 
soever  their  contempt  for  their  betters  (fo^ 
when  educated,  as  they  sometimes  are,  and 
always  may  be,  quadrupeds  have  the  virtues 
without  the  vices  of  fntherless  bipeds)  how 
profound  soever  their  contempt — how  com- 
plete soever  their  indifierenoe  —men's  hatred 
for  these  animals,  can  it,  to  any  considerable 
extent,  be  greater  than  their  love  for  them- 
selves? 

As  to  his  instrument  of  purchase  —  his 
announced  vermin -gorging  Inll  —  he  could 
not  have  chosen  a  more  promising  one.  This 
measure  is  of  the  number  of  ^ose,  which 
even  an  opposition  member  may  be  admitted 
to  carry,  and  in  which  success  can  scarce  be 
dubious.  Reasons  are  ready  stationed  in  each 
honourable  breast.  They  stand  upon  a  rock; 
and  ealculatum  is  the  name  of  it.  What  wiH 
my  share  of  the  annual  charge  amount  to?  A 
few  half-penoe  a-year — what  I  toss  now  ani 
then  to  a  beggar  to  get  rid  of  him  whcfi  he  is 
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troublesome.  Thus  much  on  the  debtor  side : 
now,  per  contra  creditor.  So  many  more 
thousands  a-year  for  my  son,  my  nephew,  my 
cousin,  or  though  it  were  but  my  cousin's 
cousin,  when  his  time  comes,  which  it  can 
scarce  fiiil  to  do,  for  taking  his  seat  in  a  cer- 
tain place.  For,  calculation  being  settled  in 
the  head,  then,  from  hand  or  lungs,  comes  the 

'  substance  of  the  universally-received  econo- 
mico-mathematical  truism — official  aptitude 
is  in  the  direct  ratio  of  ditto  remuneration : — 
a  proposition,  which,  to  render  it  really  true, 
requires  nothing  but  the  substituting  to  the 

'  word  direct,  the  word  invene.  Thereupon 
comes  a  flower  or  two,  such  as  the  right  ho- 

'.nourable  secretary's  rhetoric  has  just  been 
seen  scattering  over  the  subject:  — virtue,  dis- 
played  and  appealed  to,  generosity:  dignified 

•  virtue  displayed,  in  the  penetration  mani- 
.  fested,  by  seeing  through  the  doud  which  the 

word  economy  (pronounced  with  a  shake  of 
the  head  —  "poor  economy /'*)  had,  in  the  head 
of  vulgar  ignorance,  thrown  over  the  question. 

•  Natural  and  customary  result,  —  "  hear  him  I 
hear  him  I "  from  all  quarters.  Is  anything 
ever  said  on  the  other  side?  If  yes,  it  is  for 
form's  sake,  with  a  sort  of  fiunt,  and  as  if  self- 
condemning  tone;  nor  even  this  but  under 
the  most  satisfiMtory  assurance,  that  the  mea- 
sure will  not  be  hurt  by  it. 

While  upon  this  ground,  1  cannot  pass  over 
altogether  an  error — for  such  1  am  persuaded 
it  is  — on  the  part  of  Mr.  Peel,  as  to  a  matter 
43f  £ftct,  and  which  remained  unnoticed  before, 
■  because  foreign  to  the  purpose.  In  England, 
-according  to  him  (No.  8,)  judges  are  worse 
'paid  than  **  in  almost  any  other  country  in 
the  world."  Not  that,  even  if  admitted,  the 
£ict  would  serve  his  purpose:  it  would  run 
counter  to  his  purpose.  For,  if  not  the  only  in- 
corruptible,  Elfish  judges  (so  almost  every- 
body has  hitherto  been  in  the  habit  of  saying) 
«re  of  all  in  the  world  the  most  incorrup- 
tible. Well  then  —  this  incorruptibility  — 
ibrasmudi  as  by  what  you  are  paying  for  it 
you  have  got  it  already,  —  why  pay  anything 
more  for  it  ?  Tins  question  would  be  unan- 
swerable, were  it  not  for  the  argument  ad 
verecundiam:  men,  who  perform  so  charm- 
ingly, can  jTou  be  so  ungenerous  as  to  let  them 
serve  at  an  under  price,  when  it  would  be  so 
easy  for  you  to  give  them  a  fiiir  price?  The 
argument  is  worthy  of  the  nursery,  and  per- 
haps has  been  inherited  from  it.  The  child 
is  gorged  with  meat,  but  spies  out  cake,  and 
eries  for  it.  '*  Dear  sweet  poppet!"  says 
grandmother  to  mother,  **  can  you  be  so  hard- 
hearted as  to  let  it  cry  on,  only  to  save  a 
little  bit  of  cake?" 

So  much  for  argument:  now  for  fiict.  Talk- 
ing with  a  Frenchman  t'other  day  on  this  sub- 
ject, £50  a-year,  he  assured  me  —  £50,  and 
no  more,  is  the  salary  of  that  dass  of  judges, 
bf  which  by  fiu*  the  greatest  part  of  the  busi- 
ness is  done.  *•  Well,  but  doQt  they  take 


bribes  ?  "—*<  No  such  thing.  On  the  caatnfy, 
the  country  is  universally  satisfied  with  them :" 
just  what  we  have  seen  the  right  honourable 
secretary  assuring  us  of,  in  the  case  of  the 
£600  a-year  magistrates.  The  right  hoDoar- 
able  secretary,  having  it  in  charge  to  findUi 
£600  a-year  insufficient,  its  sufficiency  not- 
withstanding, had  somewhat  of  a  bias  upso 
his  own  mind.  According  to  the  right  honoor- 
able  secretary,  with  these  his  £6008-yeariBS> 
gistrates  the  country  is  universally  satiafiei 
Bnt  then,  as  has  been  seen,  though  aatisfiedl, 
he  is  at  the  same  time  dissatisfied  with  theA: 
and  besides,  their  aptitude  being  to  be  proved 
as  well  88  cUsproved,  he  had  something  of  s 
bias,  though  a  shifting  one,  upon  Ins  mini 
The  Frendiman  had  no  sudi  bias.  He  is  hits- 
self  neither  judge,  msgistrate,  nor  lawyer; 
nor  patron,  with  reference  to  any  who  are.  He 
is  a  man  of  estate,  birth,  and  connexion;  aad, 
though  all  that,  a  man  of  information  and 
discernment.  It  did  not  occur  to  me  to  cross- 
examine  him  as  to  fees :  but,  as  what  we  weie 
talking  about  turned  upon  what  was  tbe 
whole  of  the  emoluments,  I  cannot  bat  think 
that  if  Uiere  are  fees,  they  are  fees  of  wfaish 
neither  the  magnitude  can  be  increased,  nsr 
yet  the  number  extended,  otherwise  than  by 
the  satisfiustion  afibrded  by  good  judicstoit; 
and  that,  if  any  at  all,  the  £50  does  not  rs- 
eeive  fr<Hn  them  any  sudi  increase  as  wouM 
affect  the  argument.  I  for  my  part  would  net 
give  for  them  another  £50. 

This,  though,  if  it  were  anything  to  the 
purpose,  it  might  surely  serve  for  inquiry,  — 
is  not  offidsl :  what  follows  is.  Printed  «*  Re- 
gister of  Officers  and  Agents,  flkc  prepared  st 
tiie  department  of  state."  Date  of  Gongress 
Resolution,  27th  April,  1816.  Printed  anno 
1818,  at  Washington,  page  18.  Judidary  of 
the  United  States  Supreme  Court.  (%iaf 
Justice,  dollars  4000  (  not  so  much  as  pounds 
1000.  No  equity,  put  above  law,  to  stop  sad 
overrule  it.  Compare  this  with  Lord  EMumH 
£28,000  a-year  (those  who  make  least  of  it 
make  this)  with  so  many  other  thousands  for 
his  son ;  not  to  speak  of  the  thousands  a-ys« 
salaries  of  the  minor  and  oommon-law  ^ief^ 
ships,  and  puisneships,  and  masterships,  be- 
sides the  ever  corruptive  fees.  Before  the 
words,  **  every  other  country"  stands  indeed, 
in  one  of  the  reports  of  the  right  honoaraUe 
secretary's  speech  (No.  8,)  the  linutatiTS 
word  "  almoet:"  let  any  one  judge  whether  it 
was  not  a  prudential  one. 

A  thing  more  to  be  wished  tiian  hoped  fior 
is — that,  in  the  right  honourable  seeretary'k 
situation,  and  those  associated  with  it,  rij^ 
honourable  gentlemen  and  noble  lor^  were 
a  little  more  carefol  than  they  sometimes  are, 
when  speaking  to  facts,  especially  distant  snd 
complex  ones,  such  as  those  in  questions  like 
this  more  especially.  By  Lord  Liyetpool, 
not  many  years  ago,  if  recolleotion  does  ast 
greatly  deceive  me«.>by  Lord  Liverpool  it 
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wif  dedared  and  insisted  upon,  that  In  this 
ooiuitiy  (population  for  population  he  could 
not  but  mean)  the  expense  of  the  official 
establishment  was  less  than  in  the  United 
States.  Proceeding  in  this  strain,  had  he 
entered  upon  particulars,  the  King  (he  would 
baTe  had  to  say)  costs  this  country  less  than 
the  President  does  the  United  States.  So 
Bueh  for  first  treasury  lord.  Right  honour- 
able secretary — would  he,  after  speaking 
upon  the  particular  branch  of  the  expenditure 
now  in  h«id,  as  he  has  done — would  he,  after 
parliamentary  inquiry  into  the  fiusts,  consent 
to  pay  the  judicial  establishment  upon  the 
«ame  scale  as  it  is  paid,  in  that  country,  in 
which,  to  use  his  own  phrase,  it  is  so  mueh 
less  parsimoniously  paid  than  in  this  ?  Not  he 
indeed  1  What  is  it  (he  would  then  turn  upon 
MM  and  ask)  what  is  it  to  the  purpose,  what 
people  do  in  other  countries?  —  in  countries 
in  which  the  state  of  things  is  so  different 
fixMD  what  it  is  in  our  own  ?  Is  it  for  us  to 
receive  laws  from  other  countries  ? 

in  a  committee  of  his  own  nomination,  will 
he  be  pleased  to  elicit  the  endenoe  by  which 
the  correctness  of  this  assertion  of  his  will  be 
proved  ?  He  knows  better  things.  What  use, 
he  would  ask,  is  getting  up  evidence  from 
which  nothing  is  to  follow  ?  Lord  Liverpool 
«.  will  he  consent  to  assign,  to  the  whole  of- 
fieial  establishment,  the  same  rate  of  remu- 
neimtion  as  that  which  has  place  in  the  United 
States  —  general  government  and  particular 
states,  always  induded?  To  no  such  in- 
sidious proposal  would  his  lordship  give  ac- 
ceptance. His  love  for  the  people  and  for 
economy  is  too  sincere,  to  suffer  him  to  pledge 
himself  to  an  innovation,  from  which  the  dear 
lieople  would  have  nothing  to  gain  and  so 
much  to  lose. 

On  pain  of  ignominy,  a  helpless  radical 
must  maintain,  whether  he  will  or  no,  some 
caution  in  re^rd  to  his  foets :  were  he  to 
make  a  slip,  he  would  never  hear  the  last  of 
it.  High  situation  places  a  man  at  his  ease 
in  regard  to  facts.  As  often  as  occasion  re- 
quires, he  may  let  fly  insinuations  or  asser- 
tions, sudi  as  the  above,  and  thenceforward 
hear  no  more  ofthem  than  he  pleases.  Should 
any  unpleasant  use  of  them  be  endeavoured 
to  be  made,  up  comes  the  rule :  "  No  allu- 
sion to  anything  said  in  a  former  debate." 
Good,  if  responsibility  be  good  for  nothing: 
not  so  dearly  so,  if  responsibility  be  good  for 
anything.  So  for  as  regards  facts,  it  is  a 
counterpart  to  that  mendadty  licence,  which, 
in  Scotch  Reform  and  elsewhere,  has  been 
hdd  up  to  view  as  one  of  the  pillars  and  main 
instruments  of  English  judicature. 

Throughout  this  examination,  I  have  never 
been  altogether  free  from  feelings  of  com- 
punction, at  the  thoughts  of  the  sort  of  li- 
bert  jr  all  along  taken  with  the  author  of  the 
•peaal  jury  InU.  On  the  present  occasion, 
I  found  him  doing  as,  in  his  place,  everybody 


else  has  done.  On  that  other  occasion,  I  see 
him  taking  a  course  peculiar  to  himself.  Time 
does  not  at  this  moment  permit  me  so  much 
as  to  read  the  bill:  I  cannot  therefore,  on  the 
ground  of  any  opinion  of  my  own,  venture  to 
say  a  syllable  of  it.  But,  if  it  does  but  com- 
pletely substitute,  as  I  am  assured  it  does, 
ht  to  packing,  and  is  in  other  respects  what 
it  has  been  certified  to  be  by  those  whose 
discernment  and  love  of  j  ustice  I  stand  assured 
of,  it  will,  by  this  one  measure,  ensure  to  him 
a  stock  of  popularity  and  public  confidence, 
such  as  I  tremble  but  to  think  of.* 

Should  this  measure  be  carried  through, 
he  must  however  content  himself,  as  well  m 
he  can,  with  the  reputation  of  probity:  for  m 
for  that  of  consistency,  it  will  quit  him,  and 
seek  refoge  in  its  chosen  seat,  the  bosom  of 
his  noble  and  learned  friend.  Consistency  be- 
ing where  it  is,  —  how  anything  of  this  sort 
should  have  found  its  way  into  the  secretary 
of  state's  office,  is  the  mystery  of  mysteries  I 
One  word  more  as  to  patronage.  On  the 
present  occasion,  it  is  to  the  lessening  the 
value  of  it  to  the  honourable  secretary  that 
my  endeavours,  such  as  they  are,  have  been 
applying  themselves.  Tet,  so  for  am  I  fnm 
grudging  him  any  good  thing  obtainable  with- 
out preponderant  evil  to  the  community., 
in  the  case  of  the  county  courts  bill,  no  desiro 
a  man  in  his  place  can  have,  for  feeling  the 
patronage  of  it  is  in  his  own  hands,  can  be 
more  sincere  than  mine  for  seeing  it  there. 
Supposing  the  situation  equally  acceptable  to 
the  only  class  of  expectants  worth  providing 
for,  here  is  a  stock  of  patronage  worth  at 
least  three  times  as  much  as  that  other. 

County  court  judges,  thirty :  salary  of  each, 
£800:  this  gives  £24,000  a-year-. thrice  ai 
much  as  the  £6000. 

No  hands  can  I  find  anywhere,  which,  in 
point  of  aptitude  (Siatchless  Constitutioa 
standing  as  it  stands)  would  bear  a  thought 
in  comparison  of  his.  Lord  lieutenants  ?>* 
they  are  so  many  invisible  objects.  In  the 
high  court  of  public  opinion,  nobody  will 
see  them — nobody  will  know  who  they  are. 
The  judge  chosen  by  each  will  be  chosen 
of  the  fiimily  most  connected  in  the  county, 
which  .is  as  much  as  to  say,  the  most  unapt 
that  could  be  chosen.  Armed  as  he  is  Hke 
any  Achilles,  still  the  place  of  a  secretary  of 
state  is  at  the  bar  of  public  opinion,  and  ha 
stands  an  object  to  all  eyes.  Here  are  mine, 
for  example,  weak  as  they  are,  yet  better  per- 
haps than  none,  thus  watdiing  him :  could  they 
keep  running  after  thirty,  or  I  don't  know 
how  many  more.  Lord  lieutenants  ? 

Chancellors! — **aye — there's  the  rub.** 
Sooner  than  see  the  patronage  in  the  hands 
of  the  model  of  consistency,  or  even  of  any 
other  English  fee-fed  judge, — sooner,  mu» 
sooner,  would  I  see  it  added  to  the  porfe- 
fiuille  of  the  Chancellor  of  France. 


■  Vide  p.  la  and  const,  oods^  eh.  U.  i  16. 
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SPEECH  <^  Mr.  Secretary  Peel^  o»  vfOroducmg  the  PoUee  MagUirata 
Salary  Increase  Billy  2lsi  March  1825.  Extract  rq^orted  in  the  Times  and 
the  Morning  Chrmude,  if  the  22d  : — 


TIMBB. 
1. 

He  beld  in  his  hand  papers,  from  whidi,  if 
be  dioie  to  enter  into  any  detail,  he  coold 
prove  to  the  satiBfaction  of  the  committee, 
that  since  the  institution  of  police  magis- 
trates, the  business  which  derolved  on  those 
individuals  had,  owing  to  various  acts  of 
parliament  whidi  had  been  passed,  indepen- 
dently of  the  increase  of  population,  greatly 
augmented.  AUhough  that  dreumsUtnce  would 
9f  iUttlf  be  a  tMfficieni  reason  for  mereasinp 
the  salary  of  the  magUirateSy  he  rested  his 
proposition  upon  grounds  whidi  he  hoped  the 
eommittee  would  consider  even  more  satis- 
&etory. 

2. 
When  the  police  magistrates  were  first  ap- 
pointed, it  was  the  practice  to  select  indivi- 
duals to  fill  the  office  who,  he  must  say,  were 
incompetent  to  discharge  the  duties  which  de- 
Tolved  upon  them.  He  found  from  the  papers 
whidi  had  been  laid  upon  the  table,  that  out 
«P  twelve  poUce  magistrates  appointed  at  a 
femer  period,  there  were  only  three  baru 
risters ;  the  rest  were  composed  of  a  major 
in  the  army,  a  starch-maker,  three  clergymen, 
a  Glasgow  trader,  and  other  persons  who, 
from  their  occupations,  could  not  but  be  con- 
aidered  as  utterly  unqualified  to  perform  the 
duties  of  magistfwtes. 

3. 
The  law  had  fixed  no  limitation  with  respect 
to  the  previous  education  of  persons  appointed 
to  the  office  of  magistrate,  but  he  thought 
the  committee  would  be  pleased  to  hear,  that 
a  limitation  on  that  point  had  heea  prescribed 
by  the  secretary  of  state.  Neither  his  pre- 
decessor in  office  (Lord  Sidmouth)  nor  him- 
self had  ever  appointed  a  person  to  fill  the 
office  of  magistnte  who  had  not  been  a  bar- 
rister of  three  years  standing.  That  was  a 
rule  to  which,  in  his  opinion,  it  was  nunt  de* 
sirahle  to  adhere. 

4. 
But  in  order  to  enable  the  secretary  of  state 
to  abide  by  that  rule,  and  to  carry  it  into 
practice,  it  was  necessary  to  augment  the  pre- 
sent salary  of  police  magistrates.  He  implored 
the  House  to  consider,  whether  £600  a-year 
(the  present  salary)  was  sufficient  to  induce 
a  barnster  to  give  up  the  emoluments  of  pri- 
vate practice,  and  the  hope  of  preferment  in 
bis  profession,  to  undertake  the  duties  of  a 
magistrate, 

5. 
which  required  their  edmoet  eonstani  attend^ 
uneet    It  could  not,  he  thought,  be  consi- 
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1. 

He  held  papers  in  his  hand,  ahowiiig  in  the 
clearest  manner  the  great  mereoae  tkst  had 
taken  place  in  the  business  of  the  police  offices 
since  tiieir  first  institution,  arising  from  the 
great  increase  of  the  population  df  the  me- 
tropolis, amongat  other  causes.  It  appeared 
from  those  papers,  that  since  their  firet  esta- 
blishment, considerable  additions  had  been 
made  to  the  business  of  the  offices,  by  various 
acts  of  parliament,  passed  at  different  times^ 
but  he  would  lay  his  propoeition  upon  stronger 
grounds. 


In  the  first  instance,  the  salaries  of  the  ma- 
gistrates amounted  only  to  JS400  per  annum ; 
it  was  afterwards  raised  to  £000 ;  but  it  waa 
well  known,  that  under  the  former  regulatioai 
the  persons  appointed  were  totally  imeom- 
petetU  to  the  duties.  He  found,  that  of  the 
twelve  magistrates  first  appointed,  three  were 
barristers.  One  was  a  major,  three  dergy^ 
men,  two  starch-dealers,  and  one  a  Glasgow 
trader. 


3. 

He  thought  the  committee  would  be  pleased 
to  hear,  that  though  there  was  no  limitatioo 
fixed  by  law  to  determine  the  eligibility  of 
the  persons  to  fill  such  offices.  Lord  8id> 
mouth  and  himself  had  confined  themselves 
strictly  to  the  appcdntment  of  barriUere  aitme^ 
and  had  not  nominated  any  to  the  <^oe  of 
magistrate  who  were  of  less  than  three  years 
standing.  He  would  ask  the  committee,  on* 
der  those  circumstanoes. 


whether  £600  a-year  could  be  sufficient  to 
tempt  a  professioiud  man  of  adeqmte  abUiiUe 
to  relinquish  his  hopes  of  rismgat  the  bar? 


The  duties  at  the  office  would  require  bis 
constant  attendance,  and  the  committee,  b» 
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^ered  an  unreasonabla  propontion,  that  in 
■iuture  the  secretary  of  state  should  he  em- 
powered to  give  to  each  police  magistrate  the 
sum  of  £800  per  annum. 

6. 
•He  hoped  that  he  should  not  be  told,  that 
individuals  might  be  found,  who  would  be 
willing  to  undertake  the  mai^steiial  duties  for 
a  less  sum.  It  was  very  true  that  eueh  wa$ 
the  ease.  He  was  constantly  receiving  appli- 
cations from  persons  who  were  anxious  to  be 
l4>pointed  police  magistrates.  Those  appli- 
cations proceeded  principally  from  coimfry 
vuipistratee,  who  had  discharged  the  duties  of 
ikeir  office  abbf  and  tatieJncteiiJy  ;  but  whom, 
nevertheless,  he  did  not  think  right  to  appoint 
to  be  police  magistrates  in  the  metropolis. 
•fie  held  the  unpaid  magistracy  in  as  high  re- 
spect as  any  man,  but  he  could  easily  conceive 
that  a  gentleman  might,  in  consequence  of 
the  influence  which  he  derived  from  local  ox* 
cumstances  —  the  relations  of  landlord  and 
tenant  for  instance — be  able  to  discharge  the 
duties  of  a  country  magistrate  in  a  satisfsc- 
tory  manner,  who  would  be  incompetent  to 
undertake  the  important  ones  of  a  police  ma- 
gistrate. 

7. 
"  Police  magistrates"  was  the  name  generally 
given  to  those  magistrates  to  whom  he  al- 
luded; but  those  persons  were  mistaken  who 
supposed  that  the  duties  which  they  had  to 
perform  were  merely  executive.  They  were 
called  upon  to  administer  the  law  in  a  great 
number  of  complicated  cases  which  were  sub- 
mitted ^to  them.  Out  of  some  recent  acts 
of  parliament  some  very  important  questions 
arose,  which  the  police  magistrates  were  called 
upon  to  decide.  Several  nice  cases  had  oc- 
curred under  the  building  act.  He  knew 
one  case  of  that  description,  which  had  oc- 
cupied the  attention  of  the  magistrates /!»■  a 
eomple  of  daye^  during  which  swrveyort  had 
been  examned  on  both  udes.  He  thought  that 
A  salary  of  £800  a-year  was  not  more  than 
a  &ir  remuneration  for  the  practice  which  a 
bartieter  must  Abandon  when  he  undertook  the 
iuties  qfa  wuigistrate. 

8. 
It  appeared  to  him,  that  the  individuals  ap- 
pointed to  administer  justice  in  this  country 
were  more  parsimoniously  dealt  with  than  in 
almost  any  other  country  in  the  world.  He 
thought  ubis  was  poor  economy,  to  give  in- 
i^equate  remuneration  to  individuals  selected 
to  administer  justice,  whether  in  the  highest 
qffice  of  judge<t  Or  in  the  less  important  but 
atiU  very  important  office  oi police  magistrate, 

9. 
He  mighty  he  did  not  doubt,  get  persons  •> 
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thought,  would  not  consider  it  unreasonable 
to  eimpower  the  secretary  of  state  to  grant  them 
each  a  salary,  not  exceeding  £800  a-year. 

6. 
It  was  true,  he  might  be  told  that  there  were 
many  individuals  now  ready  to  accept  those 
offices:  but  though  that  was  certainly  the 
case,  they  were  most  of  them  country  gentle^ 
men,  who  had  discharged  the  duty  of  magis- 
trates in  their  respective  counties ;  but  that 
was  no  reason  why  they  should  be  selected 
to  fill  the  situation  of  police  magistrates  In 
the  metropolis.  He  respected,  as  much  aa 
any  man  could,  the  unpaid  magistracy  of  the 
country ;  but  it  did  not  follow,  that  because 
they  were  enabled  by  the  weight  of  their  cluu 
racter  and  influence  to  perform  the  ordinarf 
routine  duties  of  oounty  magistrates,  they 
were  competent  to  discharge  the  more  arduous 
business  of  the  police  in  tiiis  city. 


7. 
Many  acts  of  parliament  had  increased  the 
duties  of  those  offices ;  important  questions 
in  civil  causes  often  came  before  them,  and 
under  the  building  acts  they  were  often  ob- 
liged to  hear  the  evidence  of  surveyors  on 
each  side,  and  to  determine  many  points  which 
required  a  considerable  degree  of  legal  know- 
ledge. He  would  rather  rest  his  proposition 
on  that  single  statement,  than  enter  into  the 
details  contained  in  the  papers  which  he  held 
in  his  hands. 


a 

It  appeared  to  him,  that  this  country  was 
more  parsimonious  in  its  provisions  upon  thff 
administration  of  justice  than  any  other,  and 
he  was  sure  that  there  could  not  be  a  worse 
economy  than  such  saving,  either  vrith  regard 
to  the  lughest  or  to  inferior  officers. 


9. 
The  great  object  should  be  to  procure  per« 
sons  qualified  to  discharge  the  duties  [bear ! 
heart] 
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.those  persons  who  could  not  succeed  in  their 
profeeeum — the  refiue  of  the  bar — to  fill  the 
office  of  police  magistrate  at  a  lower  salary 
tnan  he  proposed  to  give  —  he  oould  save 
£100  or  £200  a-year  by  such  a  proceeding, 
but  the  public  would  have  cause  to  lament  it. 


11. 
7%e  preeent  poUce  ma^iatratee  were  of  the 
kigheet  pereoiuU  reapectMUty^  und  perfonued 
their  duHes  to  the  great  tatiefaetion  of  the 
country.  They  were  thirty  in  number^  onljf 
fokr  of  whom  were  not  barrieters.  The  right 
honourable  gentleman  concluded  with  moving 
—  "  That  it  is  the  opinion  of  the  commit- 
tee, that  each  justice  appointed,  or  to  be 
appointed,  under  the  act  for  the  more  effec- 
tual administration  of  the  office  of  justice  of 
the  peace,  shall  receive  a  salary  not  exceeding 
£800. 


CHBONICLI. 
10. 

To  tell  them  that  they  might  take  the  r^um 
of  the  bar,  would  be  to  recommend  %  course 
whidi  the  public  would  soon  have  reason  to 
lament.  Upon  those  grounds  he  trusted  that 
the  coDunittee  would  not  consider  the  addi- 
tion of  £200  a-year  to  their  present  salarits 
too  much  to  remunerate  them  for  the  services 
of  the  police  magistrates. 

11. 
They  were  acquainted  with  the  fhrnnrUr 
of  the  individuab  who  filled  those  oOees  at 
present.  T%eir  hnowledge,  experienet,  and 
reape^mbiUbf,  wore  unqueationabU,  They 
were  thirty  in  number^  and  their  services  had 
already  proved  the  importance  of  the  daties 
they  had  to  fulfiL  The  honourable  gentle- 
man concluded  with  moving  a  resolution  — 
*'  That  Mch  of  the  justices  appointed,  or  to 
be  appointed,  to  the  police  offices  of  tlM 
metropolis,  shall  be  allowed  a  salary  noi  ex- 
ceeding £800  a-year,  to  be  paid  by  one  oC  hia 
Majesty's  principal  secretaries  of  state." 


PAPER  VIIL 

INDICATIONS  RESPECTING  LORD  ELDON, 

INCLUDING 

HISTORY  OF  THE  PENDING  JUDGES'-SALARY-RAISING 

MEASURE. 

OlZaiNALLT  FOBLISHID  IN  lt85. 


SECTION  L 
FACTi  arapicTED.*    subjicti  of  inquiet 

FOE  THB  HOUSE  OF  COMMONS. 

Rbsfbctino  Lord  Eldon,  certain  suspicions 
have  arisen.  The  object  of  these  pages  is — 
to  cause  inquiry  to  be  made,  if  possible,  by 
the  competent  authority,  whether  there  be 
any  ground— and  if  yes,  what— for  these  sus- 
picions. 

In  general  terms,  they  may  be  thus  ex- 
pressed:  — 

1.  That,  finding  the  practice  of  the  court 

*  Obfeetion^Avaomg  then  so  styled  j/he<f, 
aiematteriof  Jsw.  ^anver— The  eziitence  or 
supposedezisienoeof  amatterof  law,  is 
alsoof  fiMt 


of  Chanceiy  refdete  with  fraud  and  eztortioi^ 
Lord  Eldon,  on  or  soon  after  his  eooiing  iata 
office  as  chancellor,  formed  and  bmn  to  exe- 
cute a  plan  for  the  screwing  it  up,  for  hia  own 
benefit,  to  the  highest  possible  pitch ;  to  wit^ 
by  assuming  end  exerdsbg  a  power  of  tax- 
ation, and  for  that  purpose  setting  his  own 
authority  above  that  of  parliament;  whidi 
plan  he  has  all  along  steadily  pursued ;  and, 
if  not,  the  present  Judget^  SaUuy'raieing 
MeaBurOt  60,  anno  1822,  a  late  act,  to  wit, 
the  3d  Cieo.  IV.  cap.  6,  is  the  eonsummatioa 
of  it. 

2.  That,  it  being  necessary  that,  for  thia- 
purpose,  the  other  Westminster  Hall  ebiefii 
should  be  let  into  a  participation  of  sodi  si- 
nister profit_to  mi,  as  well  for  the  better 
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ttnirance  of  their  support,  as  because  the 
power  of  appointing  to  those  offices  being 
▼irtually  in  bos  hands,  whatever  is  profit  to 
them  is  so  to  him — the  means  employed  by 
him  tended  to  that  ^ect  also,  and  have  been 
followed  b^  it. 

In  relation  to  the  whole  scheme,  concep- 
tion may  perhaps  receive  help,  firom  a  glance, 
in  this  place,  at  the  titles  of  iJlie  ensuing  sec- 
tions.   Here  they  are :  — 

§  2.  Under  Lord  Eldon,  equity  an  instru- 
ment of  fraud  and  extortion  —  samples  of  it. 

§  3.  Anno  1807 Order  by  Chancellor  and 

Master  of  the  Rolls,  augmenting  the  fees  of 
offices  in  the  gift  of  one  of  them. 

§  4.  Profit  to  subordinates  was  profit  to 
principals:  so,  in  course,  to  successors. 

I  Sf.  Contrary  to  law  was  this  order. 

1 6.  By  it,  inerease  and  sanction  were  given 
to  extortion. 

§  7.  So,  to  corruption. 

§  8.  How  Lord  Eldon  pronounced  the 
exaction  contrary  to  law,  all  the  while  con- 
tinuing it. 

§  9.  How  the  Chancellor  had  laid  the  ground 
for  the  more  efiectual  corruption  of  himself 
and  the  other  chie&  (anno  1801). 

§  10.  How  the  project  was  stopped  by  a 
solicitor,  till  set  a-going  again,  as  per  §  3. 

§  1 1.  How  the  otiier  chie&  were  corrupted 
•eoordingly. 

§  12.  How  the  illegality  got  wind,  and  how 
Felix  trembled. 

§  13.  How  the  Chancellor  went  to  parlia- 
ment, and  got  the  corruption  established. 

§  14.  How  the  Head  of  the  Law,  seeing 
moindUng  at  work,  stept  in  and  took  his  profit 
out  of  it. 

§  15.  How  King  George's  judges  improved 
upon  the  precedent  set  by  King  Charles's  in 
the  case  of  tkip-money, 

§  16.  How  to  be  consistent,  and  complete 
the  application  of  the  self-paying  principle. 

§  17.  How  Lord  Eldon  planned  and  esta- 
blished, by  act  of  parliament,  a  joint  stock 
company,  composed  of  Westminster  Hall 
chiefii,  and  other  dishonest  men  of  all  classes. 

§  18.  How  the  King's  Chancellor  exercised 
a  dispensing  power. 

§  19.  Character  evidence. 


SECTION  IL 

I7NDER  LORD  ELDON,  EQUITY  A.N  INSTEUlCENT 
OF  FRAtTD  AND  EXTORTION.    8A.HFLE8 :  — 

A  SINGLE  sample  will  serve  to  show  in  what 
state  Lord  Eldon  found  this  branch  of  prac- 
tice, and  that  it  stood  not  in  much  need  of 
improvement  at  his  bands :  by  a  few  more 
which  follow,  a  faint,  yet  for  this  purpose  a 
sufficient  idea,  will  be  given  of  the  improve- 
ment it  has  actually  received  under  his  care. 
By  the  command  of  a  fiither,  I  entered  into 


the  profession,  and,  in  the  year  1772  or  there* 
abouts,  was  called  to  the  bar.  Not  long  after, 
having  drawn  a  bill  in  equity,  I  had  to  defend 
it  against  exceptions  before  a  Master  in  Chan- 
cery. "  We  shall  have  to  attend  on  such  a 
day,"  (said  the  solicitor  to  me,  naming  a  day 
a  week  or  more  distant ;}  <*  warrants  for  our 
attendance  will  be  taken  out  for  two  inter- 
vening days,  but  it  is  not  customary  to  attend 
before  the  third"  What  I  learnt  afterwards 
was — that  though  no  attendance  more  than 
0110  was  ever  bestowed,  three  were  on  every 
occasion  regularly  diarged  for;  for  each  of  the 
two  fiUsely  pretended  attendances,  the  client 
being,  by  the  solicitor,  charged  with  a  fee  for 
himself,  as  also  with  a  fee  of  6s.  6d.  paid  by 
him  to  the  Master:  the  consequence  was — 
that  for  every  actual  attendance,  the  Master, 
instead  of  6s.  6d.,  received  £1,  and  that,  even 
if  inclined,  no  solicitor  durst  omit  taking  out 
the  three  warrants  instead  of  one,  for  fear  of 
the  not -to -be -hazarded  displeasure  of  that 
subordinate  judge  and  his  superiors.  True  it 
is,  the  solicitor  is  not  under  any  obiigatiom 
thus  to  charge  his  dlent  for  work  not  done. 
He  is  however  sure  of  indemnity  in  doing  so  ; 
it  is  accordingly  done  of  course.  Thus  ex- 
quisitely cemented  is  the  umon  of  sinister 
interests.*  So  &r  as  regards  attendances  of 
the  functionaries  here  mentioned,  thus  is  the 
expense  tripled ;  so,  for  the  sake  of  the  profit 
on  the  expense,  the  delay  likewise.  And  1 
have  been  assured  by  professional  men  now 
in  practice,  that  on  no  occasion,  for  no  pur- 
pose, is  any  Master's  attendance  ever  ob- 
tained without  taking  out  three  warrants  at 
the  least. 

So  much  for  the  state  of  the  practice  before 
Lord  Eldon*8  first  chancellorship:  now  for  the 
state  of  it  under  his  Lordriiip's  auspices. 

Within  the  course  of  this  current  year,  dis- 
doBures  have  been  made  in  various  pamphletsv 
One  of  the  most  instructive  is  the  one  en- 
tiUed  "  A  Letter  to  Samuel  Compton  Cox, 
Esq.  one  of  the  Masters  of  the  Court  of 
Chancery,  respecting  the  Practice  of  that 
court,  with  suggestions  for  its  alteration.  By 
a  Barrister.  London,  1824."  Extracted  from 
it  are  the  following  alleged  samples:  samples 
of  the  improvements  made  in  the  arts  and 
sciences  of  fraud  and  extortion,  by  Masters 
in  Chancery  and  others,  under  the  noble  and 


*  Of  the  result  of  the  above-mentioned  expe- 
rience, intimation  may  be  seen  in  the  Thiarie 
det  Peinet  et  det  Recompetu^t,  first  published 
in  French,  anno  1811,  or  in  B.  I,  ch.  8^  of  the 
Rationale  of  Retard,  }uBt  published,  beins  the 
English  of  what  regaids  Reward  in  Frendn. 

These  things,  and  othen  of  the  same  com- 
plexion, in  soon  immense  abundance,  determined 
me  to  quit  the  profession;  and,  as  soon  as  I  could 
obtain  my  father's  permission,  I  did  so:  I  found 
it  more  to  my  taste  to  endeavour,  as  I  have  been 
ddng  ever  smce,  to  put  an  end  to  them,  than  to 
profit  by  thcnu 
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learned  lord's  so  assiduously  fostering  and 
protectmg  care. 

L  In  regard  to  attendancea  on  and  by  Mag- 
ters^  money  exacted  by  them  as  above,  when  no 
9uch  services  are  performed, 

P.  12.  *'  The  issuing  of  warrants  is  another 
subject  which  requires  consideration.  These 
are  issued  frequently  upon  states  of  fiicts,  ab- 
stracts of  titles,  charges  and  discharges,  &c 
not  aeoarding  to  the  time  consumed  in  going 
through  the  business  before  the  Master,  or 
his  cUrh*  but  according  to  the  length  of  the 
etatement.  The  clerk  tahes  it  for  granted, 
that  the  inYcstigation  of  a  state  of  acts  of  a 
giFcn  length  may  be  expected  to  occupy  a 
given  number  of  hours.  The  solicitor,  there- 
fore, in  drawing  such  his  bill  of  costs,  iifter 
the  ttatement  has  been  gone  through,  leaves  a 
Uank  for  the  number  of  warrants  *<  to  pro- 
ceed on  the  state  of  hcts.^  The  Masters 
iUerk  fills  up  the  blank,  by  inserting  such  a 
ttumber  as  might,  if  there  had  been  much 
contention  between  the  different  parties,  have 
by  poseibiKty  been  issued.  Thus,  where  two 
or  three  are  all  that,  in  fikct,  have  been  taken 
out,  ten  or  fifteen  are  charged  and  allowed. 
The  solicitor  produces  those  he  has  actually 
received  in  the  course  of  the  business,  and 
the  clerk  delivers  to  him  so  many  more  as  are 
aecessary  to  make  up  the  requisite  number.f 

P.  12.  *<  A  similar  process  takes  place  with 
lespect  to  the  report.  If  the  charge  for  the 
warrants  alone  were  all  that  was  to  be  com- 
plsined  of,  the  mischief  would  not  be  so  great. 
But  yoiu  are  aware,  eir,X  that  an  attendance 
on  each  of  these  warrants  is  charged  for  and 
allowed,  and  that  frequently  by  several  dif- 
ferent solicitors,!  so  that  the  expense  to  the 
aaitors  is  grievously  increased." 

IL  Of  the  einister  profit  made  by  the  soli- 


*  Of  the  business  charged  for,  as  if  done  by 
the  Master,  the  greater  parL  Masters  taken  toge- 
tfaer,  Lb  done  by  the  Master's  clerk.  The  officers 
styled  8iz-derk8  have  lonff  ascended  into  the 

SBicuxean  heaven,  the  region  of  sinecures :  the 
asters  are  jogging  on  in  the  road  to  it  I  have 
known  instances  of  masterships  given  to  ooomion 
lawyers,  to  whom  the  practice  of  the  court  was 
as  completely  unknown  as  anything  could  be. 

*f-  Thus  exacting,  for  the  Master,  payment  for 
that  same  number  of  attendances  not  bestowed; 
and  as  to  solicitors,  not  only  allowing  but  forcing 
them,  on  both  siaes — and  there  may  be  any 
number  on  each  side  ~~  to  receive  payment,  eacn 
of  them,  for  the  same  number  of  attendances  on 
his  part. 

$  Thus  saith  the  nameless  barrister  to  the 
Master,  who  has  Uken  care  all  this  while  to  know 
no  more  of  the  matter  than  Lord  Eldon  does. 
He  is  one  of  the  thirteen  eoounissionen,  com- 
missioned by  Lord  Eldon,  to  inquire,  along  with 
Lord  Eldon,  into  the  conduct  of  Lord  Eldon. 

II  Though  no  cause  has  more  than  two  sides .» 
the  phuntiff*s  and  the  defendants -i-  yet  on  each 
side  there  may  be  as  many  different  soUdtois  as 
there  are  different  partiesi  and  to  the  number  ot 
them  there  is  no  limit 


ciYor,  the  greater  part  has  for  its  eauee  iki 
rapacity  of  the  Master,  supported^  the  Chan- 
cellor. 

P.  9.  <*  Copies  of  proceedings  of  all  sorts, 
of  states  of  fects,  of  affidavits,  of  reporta,  of 
every  paper  in  short  which  is  brought  into 
the  office,  are  multiplied  without  the  least 
necessity ;  and,  in  many  instances,  are  charged 
for,  though  never  made.  For  instance,  in  an 
amicable  suit,  where  the  only  object  is  to  ob- 
tain the  opinion  of  the  court  on  some  doubtfiil 
point,  and  the  Master's  report  is  previously 
necessary  to  ascertain  the  fitcta  of  ihe  caae 
clearly,  each  solicitor  concerned  is  required, 
in  most  instances,  to  take,  or  at  least  to  pay 
for,  a  copy  of  the  state  of  &ct8  carried  in,  oif 
the  affidavits  in  support  of  it,  and  of  the  draft 
of  the  report ;  and  in  the  event  of  hia  not 
taking  these  copies,  he  is  not  allowed  to 
charge  for  any  of  his  attendances  in  the  Msa- 
ter's  office." 

P.  10.  •*  The  draft  of  the  report  is  Iccpt, 
with  the  other  papers  relating  to  the  suit,  in 
the  Master*s  office ;  and  to  such  a  length  i« 
the  system  of  charging  for  copies  carried,  that 
in  amicable  suits  it  not  unfrequently  happens, 
I  believe,  that  no  copy  whatever  of  the  draft- 
report  is  made,  but  the  solicitor  merely  looks 
over  the  original  draft  in  the  Master's  oflke. 
Yet,  even  in  this  case,  two  or  more  copies 
wiU  be  charged  for*  as  made  for  the  plaiatiir 
and  defendants.*'  pp.  10,  11. 

IIL  How,  by  breach  of  duty  as  to  attend' 
ance  on  the  part  of  Masters  and  their  derks^ 
delay  and  expense  are  manufactured  by  tkem^ 
and  profit  out  of  it,  over  and  above  what  is 
exacted  by  them  on  mendaeious  grounda^  me 
above. 

P.  15.  '<  The  Masters  seldom,  I  believe, 
make  their  appearance  in  Southampton-bufld- 
inga  before  eleven,  and  are  mostly  to  be  seen 
on  their  way  home  by  three  o'dock  at  the 
latest." 

P.  16.  '*  Another  evil  is  that  of  issuing 
warrants  to  different  parties  to  attend  at  the 
same  hour." 

*'  With  some  exceptions,"  says  another 
pamphlet,  with  a  high  and  responsible  name 
to  it,  p.  32,  *<  I  find  a  general  understanding' 
prevails,  that  the  earliest  appointment  for  • 
Master  must  be  eleven,  and  the  latest  at  fwo 
o'clock."  Consequence — warrant  sent  for; 
frequent  answer —  *  Master  full  for  a  week.' 
Page  31->*  Ck>urt  sits  from  ten  to  four.'  So 
fiu*  the  authority.  Court,  sitting  as  yet  in 
public,  cannot  convert  itse^  into  a  sinecnrist : 
this  accommodation  it  caimot  afford  to  any 
but  its  feudatories,  who,  so  long  as  they  act, 
the  shorter  the  proportion  of  time  in  a  day 
they  sit  on  each  cause,  have  the  greater  nom- 
ber  of  attendances  to  be  paid  for. 

The  attendance  styled  the  Master's,  is,  after 


*  By,  and  for  the  profit  of,  the  Uasta; 
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all,  in  numy  instances,  only  the  Clerk'g :  so 
tbat  it  may  be  matter  of  calculation  at  the  end 
of  what  period,  under  the  cherishing  care  of 
Lord  Eldon,  all  masterships  may  hare  ripened 
into  sinecures,  and  thus  completed  the  course 
completed  already  by  the  six-eLerkships.  Per 
pamphlet,  entitld  Rewards,  fcc.  page  49,  of 
which  presently.  Average  emolument  of  one 
of  the  Master's  clerkt,  in  1822,  1823,  and 
1824,  £2300  a-year. 

IV.  Strict  community  of  amster  interest 
between  the  judicial  and  prafeesional  lawyers  ; 
the  judicial  prindpaU,  the  profenianal^  forced 
accomplices, 

P.  13.  «*  Their  bills  will  be  less  rigidly 
examined.  Under  these  circumstances,  it  is 
not  the  interest  of  a  solicitor  to  quarrel  with 
the  Master's  derh."*   Both  are  alike  gainers 

by  the  existing  system P.  14.  **  In  cases 

where  the  costs  come  out  of  a  fund  in  court, 
much  leu  strictness  is  likely  to  prevail.  If 
the  plaintiff's  solicitor  be  allowed  for  atten* 
dances  on  more  warrants  than  are  actuaUy 
taken  out  during  the  progress  of  the  business, 
a  similar  allowance  must  be  made  to  the  de* 
fendant's  solicitor.  But  even  if  it  were  both 
the  interest  and  the  inclination  of  the  soli- 
eitor  to  amend  this  practice,  it  is  not  in  his 
power  so  to  da  He  might  indeed  amend  it 
so  far  as  his  own  diarges  go,  but  no  farther. 
Over  those  of  the  Master's  clerks  he  has  no 
controul ;  and  he  is  moreover  at  the  mercy 
of  the  clerk.  If  he  quarrels  with  the  derk, 
he  must  expect  to  be  thwarted  and  delayed 
in  every  suit  which  comes  into  that  office, 
and  to  have  his  bills  rigorously  taxed.  The 
master's  clerk,  with  the  assistance  of  a  derk 
in  court,  taxes  the  solictor's  bill ;  but  there 
is  nobody  to  tax  the  Master's  bill." 

v.  Corruption  and  extortion,  by  bribes 
given  to  and  received  by  Matter's  clerks,  in  ad- 
dition to  the  sinister  profit,  carried  as  above  to 
the  account  of  the  Master, 

P.  13.  **  The  gratuities  at  present  allowed 
to  the  Master's  derks  ought  to  be  done  away 
with  altogether  ....  Solidtors  who  are  in 
the  habit  of  giving  large  gratuities  to  the 
clerks,  will  at  any  rate  be  looked  upon  fa- 
vourably. Their  business  will  be  readily 
attended  to,  and  oftentimes  to  the  delay  of 
others,  who,  in  strictness,  are  entitled  to 
priority." 

VI.  Anno  1814,  Lord  Eldon's  eyes,  forced 


*  *'  Since  writing  the  above.  I  have  been  in- 
formed that  in  one  office,*  the  derk  is  not  allowed 
to  receive  gratuities,  but  is  paid  a  stipulated 
salary:  and  I  understand  that  the  business  of 
that  office  is  conducted  as  wdl,  as  expeditiously, 
and  as  satisfactorily  in  all  respects,  as  in  other 
offices.  It  might  seem  invidious  to  say  more  sa** 
— Barrister.  _..«.«. 

*  Worth  knowing  it  snrdy  would  be  by  the 
House  of  Commons,  what  that  one  offiee  is.  — 
J.  K 


to  open  themselves  to  fraud  and  extortion  im 
one  portentously  scanelalous  instance,  kept  shui. 
in  all  other  instances,  before  and  since. 

P.  11.  "  With  regard  to  copies  of  parti- 
culars of  sale,  where  an  estate  is  sold  in  the 
Master's  office,  a  material  alteration  has  of 
late  years  been  made.  To  such  a  height  had 
these  charges  amounted,  that  in  one  instance 
(Casamajor  r.  Strode)  £700  were  datmed  for 
compensation-numey,  in  lieu  of  written  copies 
of  particulars  of  sale.  In  consequence  of  that 
charge,  the  general  order  of2^th  March  1814 
was  made,  by  which  the  Master  is  allowed, 
sixpence  a  side  for  so  many  prbted  copies  of' 
the  particulars  as  there  are  actual  bidders,  and 
no  more.  There  seems  no  good  reason  for 
making  even  this  allowance.  It  would  be  Utr 
enough,  if  the  Masters  are  to  continue  to  be 
paid  by  fees,  to  allow  the  expense  of  copying 
the  particular  for  the  printer,  and  even  a  fee, 
if  thought  necessary,  for  settling  it ;  but  be« 
yond  that,  as  there  is  no  actual  trouble,  there 
should  be  no  charge  on  the  suitor."    p.  1%, 

Of  the  porticijars  above  given,  a  gene* 
ral  confirmation  may  be  deduced  from  ther 
contents  of  the  (I  now  see)  named,  but  not 
promiscuously  published  pamphlet,  above  tX» 
luded  to—  Mr.  Vizard's. 

What  is  above  is  a  small  sample  of  that 
which  is  said  to  have  place.  Of  what  follow* 
in  sections  4,  8,  and  9,  the  design  is— to 
show  how  that  which  has  place  came,  and 
comes,  to  have  place. 


SECTION  III. 

ANNO  1807.  —  ORDEa  BT  CHANCELLOR  ANO 
MASTER  OF  THE  ROLLS,  AUGMENTING  THX 
FEES  OF  OFFICES  IN  THE  GIFT  OF  ONE  Of 
THEM. 

It  consists  of  a  printed  pamphlet  of  25  pages^ 
bearing  in  the  title-page  the  words  follow* 
ing:— 

"  List  of  Costs  in  Chancery,  regarding  8o* 
lidtors,  and  also  CSerks  in  Court,  as  increased 
by  orders  of  Court,  dated  26th  February  last; 
issued  under  the  joint  signatures  of  the  Right 
Honourable  the  Lord  Chancellor,  and  Master 
of  the  Rolls :  being  exact  copies  of  those  Or« 
ders.  The  same  having  been  collated  witli 
the  original  Lists  of  the  Court. 

''London:  printed  for  Heraud  and  Co.» 
law  stationers,  Carey  Street,  comer  of  BeQ 
Yard,  by  J.  &  W.  Smith,  King  Street,  Seven 
Dials,  1807." 

In  the  preamble  to  that  part  which  regards 
the  "  clerks  in  court  flees,"  the  order  speaks 
of  itself  as  ^establishing  *'  a  schedule  of— in* 
creased  fees."  Thereupon  follows  the  sche«* 
dule,  and  the  number  of  the  fees  is  forty- three. 

Anno  1814.  In  pursuance  of  certain  ordeM 
of  the  House  of  Commons,  returns  were  made, 
amongst  other  chancery  offices,  from  that  o£ 
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the  Sir-'derks,  and  iinoUier  from  that  of  the 
9wom  tmd  waiting  clerks.  These  are  com- 
prised in  pages  5,  6,  7,  8,  of  a  paper  entitled 
*'  Fees  in  Coarts  of  Justice.'*  Dates  of  order 
lor  printing,  13th  May  and  11th  July  1814. 
Noa.  234  and  250. 

In  the  return  relative  to  the  sworn  clerks, 
we  reprinted  the  contents  of  the  pamphlet 
above  mentioned. 


SECTION  IV, 

PEOFIT  TO  SUBORDINATES  WAS  PROFIT  TO  8T7- 
FRRIORS  ;   80,  IN  COURSE,  TO  SUCCESSORS. 

Herb  begins  the  proof  of  the  fiict  —  that  a 
twopenny  loaf  costs  twopence:  in  Honourable 
and  Right  Honourable  House,  the  proof  will 
be  insufficient ;  in  any  other,  unless  it  were  a 
right  honourable  one,  it  would  be  superfluous : 
lor  information,  yes :  but  for  reminiscence,  it 
may  have  its  use. 

1.  Wherever  an  office  has  any  money  value 
to  has  the  patronage  of  it.  By  the  patron- 
age, understand  the  power  of  determining 
the  individuals  by  whom,  together,  or  one 
alter  another,  it  shall  be  possessed;  —  the 
whole  power,  or  any  share  in  it. 

Take  any  office  singly,  compared  yMi  the 
value  of  the  possession,  that  of  the  patronage 
may  be  less  or  greater.  It  is  most  commonly 
less ;  but  it  may  be  many  times  greater.  Pa- 
tron (say)  a  fieither  near  the  grave  i  son,  in 
early  youth :  value  of  the  office  if  occupied 
by  the  father,  not  one  year's  purchase ;  if  by 
the  son,  a  dozen  years  or  more. 
.  Present  income  of  a  Siz-clerkshipi  about 
£1000  a-year :  so  stated  to  me  by  gentlemen 
belonging  to  the  office.  It  is  rsgarded  as  a 
sinecure ;  —  patron,  the  Master  of  the  Rolls. 
One  of  these  judges  was  Sir  Thomas  Sewell : 
diildreni  numerous.  No  further  provision  for 
^s  one,  without  ii^ustice  to  others.  Sup- 
pose it  sold,  what  would  it  have  been  worth 
to  him  ?  Not  a  fifth  of  what  it  was  by  being 
given.  £2000  the  price  usually  got  by  pa- 
tron. So  at  least  said  by  gentlemen  belong- 
ing to  the  office.  This  for  the  information 
of  Mr.  Robinson — the  Mr.  Robinson  who,  as 
frr  as  I  understand  hitherto,  to  secure  purity, 
interdicts  sale,  leaving  gift  as  he  found  it. 

Say  patron  and  grmdpatron^  as  you  say  son 
and  grandson.  Grand  patronage  is  not  so  va- 
luable as  patronage.  True :  nor  yet  value- 
less. In  the  King's  Bench,  is  an  office  called 
the  derkship  of  the  rules.  Annual  value,  as 
perfinancereports,  1797-8,  £2767.  Nominal 
joint  patrons  in  those  days.  Earl  of  Stormont 
and  Mr.  Way ;  grandpatron.  Earl  of  Mans- 
field, Lord  Chief-Justice.  Trustee  for  the 
Lord  Chief-Justice,  said  Earl  of  Stormont 
and  Mr  Way :  price  paid  £7000 : —  circum- 
stances led  me  to  the  knowledge  of  it.  But 
lor  grandpatron's  cowardice   that  cowardice 


which  is  matter  of  history)  more  might  have 
been  got  for  it.  That  or  thereabouts  was  got 
for  it  a  second  time. 

Would  you  know  the  money  value  of  an  of- 
fice, exclusive  of  the  emolument  in  possession  ? 
To  the  aggregate  value  of  Ihe  patronage  be- 
longing to  it,  add  that  of  the  grandpatronage. 
Nor  is  that  of  great-grandpatronage  nothing. 
Wherever  you  can  see  a  grandpatron  other 
than  the  long,  seeing  the  king,  you  see  a 
great-grandpatron. 

A  Mastership  was  a  fortune  to  a  danghter 
of  Lord  Erskine.  Had  he  held  the  seals  loo^ 
enough,  a  Siz-derkship  might  have  been  a 
provision  for  a  son,  supposing  the  matter 
settled  with  Sir  William  Grant,  who  had  no 


If  either  patronage,  grandpatronage,  or 
great-grandpatronage  of  the  office  are  value* 
less,  so  is  the  possession  of  it. 

In  case  of  abuse,  profit  to  individuals  is  one 
thing }  mischief  to  the  public,  another.  Profit 
from  fee-gathering  offices  may  be  made  either 
by  sale  or  by  gift.  When  by  sale,  small  is  tho 
mischief  in  comparison  of  what  it  is  when  by 
gift.     But  this  belongs  to  another  head. 

Neither  by  the  Chancellor,  nor  by  the  Mas^ 
ter  of  the  Rolls  (it  may  be  said)  are  nominated 
any  of  the  officers  to  whose  fees  the  order 
gives  increase.  True :  nor  by  this  is  the  ad- 
ditional value,  given  by  it  to  the  patronage, 
lessened.  Along  with  the  values  of  Uie  swom- 
derkship  and  the  waiting-derkship,  rises  that 
of  the  six-derkship.  Tenpence  per  folio  im 
paid  to  sworn  and  waiting  derks  ^  tempemot 
per  ninety  words^  called  a  foUoy  for  copier 
taken  by  them :  out  of  each  such  tenpence* 
the  six  derks,  for  doing  nothing,  receive  four- 
pence.  This  is  all  they  receive :  an  aXL  wbidi 
to  some  eyes  may  not  appear  much  too  little. 

The  measure  was  one  of  experiment :  dired 
object,  that  project  of  plunderage,  which  will 
be  seen  continued  and  extended  by  the  handr 
of  Lord  Eldon  in  1807,  and  sanctioned  by 
parliament  in  1622 :  collateral,  or  subsidtarf 
object  on  his  part,  giving  additional  strength 
to  the  dominion  of  judge-made  over  parlia- 
ment-made law.  Full  butt  did  this  order  nm 
against  a  special  statute,  made  for  reme^ 
against  this  very  abuse :  not  to  speak  of  thie 
general  prindple  laid  down,  and  thus  vainly 
endeavoured  to  be  established,  by  the  petitioo 
of  rights.    But  as  to  this,  see  next  section. 

Of  the  price  the  public  was  made  to  pay 
for  this  sinister  profit,  not  more  than  half  baa* 
as  yet,  been  brought  to  view.  The  other  h^ 
went  to  stop  mouths.  Waste,  all  of  it,  as 
well  as  productive  of  correspondent  dday,  vt 
what  is  exacted  for  all  three  sorts  of  dais. 
Thus  felt,  and  even  yet  say,  the  solidtors. 
The  plunderable  fund  is  composed  of  the  ag- 
gregate property  of  all  those  who  can  afford 
to  buy  a  chance  for  the  artide  sold  uader  €bm 
name  of  equity.    The  greater  the  quantity 
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taken  by  the  one  set,  the  less  ia  left  for  the 
other — see  an  experience  of  this  shown  in 
§  13.  Preeeded  accordingly  by  the  bonuses 
given  to  these  more  inunediate  oointeressees 
of  the  chancellor  and  his  feudatory,  was  a  like 
bonus  given  to  the  fraternity  of  solicitors. 


SECTION  V. 

CONT&ART  TO  LAW  WAS  THE  ORDEK. 

Not  to  speak  of  clauses  of  cosmioii,  that  is 
to  say,  imagimary  lawt  called  prineiplet^  bor- 
rowed or  made  by  each  dispotsnt  for  the  par- 
pose  of  the  dispute  —  full  butt  does  the  order 
run  against  indbputable  acts  of  pariiament; 
—  acta  of  general  application  applying  to 
taxation  in  any  mode  without  consent  of  par- 
liament ;  —  acts  of  particular  application,  ap- 
plying to  taxation  in  this  particular  mode :  — 

1.  First  comes  the  ^«iMra/iy-applying  act, 
25  Ed.  L  c.  7,  anno  1297—"  We  have  granted 
for  us  and  our  heirs,  as  well  to  archbishops 
....  as  to  earls ....  and  to  all  the  com- 
monalty of  the  land,  that  for  no  business  from 
henceforth  we  shall  take  such  manner  of  aids, 
tasin,  nor  aprises,  but  by  the  common  assent 
of  the  realm." 

2.  Next  comes  34  Ed.  I.  stat.  4,  c.  1,  anno 
1306~.<*NotalUigeoraidshaIlbe  taken  or 
levied  by  us,  or  our  heirs,  in  our  realm,  with- 
out the  good- will  and  assent  of  archbishops, 
bidiops,  lords,  barons,  knights,  burgesses,  and 
other  freemen  of  the  land.*' 

3.  Now  comes  the  special-applying  act, 
20  Ed.  III.  c  1,  anno  1346—"  First,  we  have 
commanded,"  says  the  statute,  "all  our  jus- 
tices to  be  sworn,  that  they  shall  from  hence- 
forth do  eq|ual  law  and  execution  of  right  to 
all  our  subjects,  ridi  and  poor.  And  we  have 
ordained  and  caused  our  said  justices  to  be 
sworn,  that  they  shall  not  from  henceforth, 
as  long  as  they  shall  be  in  the  office  of  jus- 
tice, take  fee  nor  robe  of  any  man  but  of 
ourself,  and  that  they  shall  itke  no  gift  nor 
reward,  by  themselves  nor  by  others  privily 
or  apertly,  of  any  man  that  hath  to  do  before 
them  by  any  way,  except  meat  and  drink,  and 
that  of  email  value."* 


4.  Lastly  comes  the  all -comprehensively- 
applying  danse  in  the  act  commonly  called 
the  Petition  of  Rights,  3,  Ch.  I.,  c  1,  §  20— 
"  That  no  man  hereafter  be  compeUed  to 
make  or  vield  any  gift,  loan,  benevolence,  tax,  « 
or  sudi  hke  charge,  without  common  consent 
by  act  of  parliament.'* 

Turn  back  now  to  the  judge-made  law,  and 
the  enactors  of  it.  Could  they  have  had  any 
doubt  as  to  the  illegality  of  what  they  were 
doing?  Not  unless  these  sages  of  the  law  had 
forgot  the  A,  B,  C  of  it. 

But  a  pretence  is  made,  —  and  what  is  it? 
**  Whereas  the  same'*  (speaking  of  the  fees 
of  the  offices  in  question)  "  have  been  at  dif- 
ferent times  regulated  by  the  orders  of  this 
court,  as  occasion  required." 

The  "diffisrent  time8,"~what  are  they? 
They  are  the  one  time,  at  which,  by  a  like 
joint  order,  anno  1743, 17  Geo.  IL,  Lord  Chan- 
cellor Hardwicke,  his  Master  of  the  Rolls, 
Fortescue,  **  did  order  and  direct  that  the 
sworn -clerks  and  waiting -clerks  do  not  de- 
mand or  take  any  greater  fees  or  reward  for 
the  business  done  or  to  be  done  by  them  in 
the  six -clerks*  office,  than  the  fees  and  re- 
wards  following:"  whereupon  comes  a  list  of 
them.t 

In  any  of  the  many  reigns  in  which  parlia- 
ment never  sat  but  to  give  money,  and  in 
which,  could  kings  have  kept  within  bounds, 
there  would  have  been  an  end  of  parliaments, 
—  as  the  value  of  money  sunk,  augmentation 
of  subordinates*  fees  by  superiors  might  have 
had  something  of  an  excuse.  But  Lord  Hard- 
wicke— while  he  was  scheming  this  order,  he 


*  The  exception  —  the  meat  and  drink  cf 
gmall  value  (need  it  be  said  ?)  speaks  the  sunplT- 
dty  of  the  times:  roads  bad,  inns  scantily  scat- 
tend,  judges  in  their  progresses  in  the  suite  of 
the  monarch,  starved,  if  not  kept  alive  by  the 
hospitality  of  some  one  or  other,  who,  in  some 
way  or  other,  **  had  to  do  before  tliemJ** 

A  few  winds  to  obviate  cavil. 

ObjeetUm —  ImmediatdLy  before  this  last-men- 
t&oncd  daase  in  the  statute,  runs  a  sort  of  special 
preamble,  in  these  words : —  ^*  To  the  intent  that 
our  justioes  should  do  every  right  to  all  people, 
in  me  manner  aforesaid,  without  more  favour 
showing  to  one  than  to  another."  Well  then :  fee, 
the  same  to  all,  shows  no  such  favour. 

Antwer.J\.,  Preamble  limits  not  enacting  part : 
Vol.  V. 


—  a  rule  too  generally  recognised  to  need  refe- 
rence: disallow  it,  the  whole  mass  of  statute*law 
is  shaken  to  pieces. 

2.  Fee  the  same  to  all,  doet  show  such  favour 
In  the  extreme.  A.  has  less  than  £10  a-year  to 
live  on:  B.  more  than  £100,000  a-year :  on  A.  a 
be,  fee  is  more  than  ten  thousand  tmies  as  heavy 
as  on  B.  Of  the  B.*s  there  are  several:  of  the 
A.*s  several  millions.  Bvthe  aggregate  of  the 
fees  exacted  on  the  pUdntifTs  side,  all  who  cannot 
afford  to  pay  it  are  placed  in  a  state  of  outlawry : 
in  a  still  wone  state  those  who,  having  paid  a 
certain  part  of  the  way,  can  pay  no  further.  Ditto 
on  defendant's  side,  sells  to  etery  man  who,  in 
the  character  of  pUintiff,  is  able  and  willing  to 
buy  it,  an  unlimited  power  of  plundering  and 
oppressinff  every  man  who  cannot  spend  as  much 
in  law  as  ne  can. 

t  House  of  Commons  paper,  1814,  intituled, 
^  Fern  in  Courts  of  Justice,**  p.  5.  _  Returns  to 
orders  of  the  Hjonourable  House  of  Commons,  of 
3l8t  March  a^d  2d  of  May  1814 :  for ''  A  Return 
of  any  increase  of  rate  of  the  fees^  demanded  and 
received  in  the  several  superior  Conrtt  ofjurticef 
dvil  or  ecdesiasticsL  in  the  United  Kingdom^ 
by  the  judges  and  officers  of  such  courts,  during 
twenty  years,  on  the  several  proceedings  in  the 
same,  toaether  with  a  statement  of  the  authority 
under  which  such  increase  has  taken  place.'* 

1.  £ngIand.-3.  Scotland-^  Ireknd--234  and 
250.  ~  Ordered  by  the  House  of  Commoni  to  be 
printed,  ISth  May  and  11th  July  1814. 
Z 
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^^'Ba  receiving,  in  the  House  of  Lords,  money- 
bills  in  profusion,  brought  up  by  the  House 
of  Ck)nfimons.  This  tax  of  his — would  the 
Commons  have  given,  or  would  they  have 
refused,  their  sanction  to  it  ?  Under  either 
supposition,  this  tax  of  Us  imposition  was 
without  excuse. 

Well,  and  suppose  that  Chancellor  and  his 
Master  of  the  Rolls  had  done  what  Lord  Chan- 
cellor Erskine  and  his  Mentor  did, — *<  order 
and  direct  that  the  said  schedule  of  fees  be 
adopted?**  (p.  18.)  But  they  did  no  such 
thing :  they  were  too  wary :  the  time  was  not 
ripe  for  it.  George  the  Second  had  a  Pre- 
tender to  keep  him  in  check:  Qeorge  the 
Third  had  none.  True  it  is,  that  by  their 
adroitly-worded  prohibition,  all  the  effect  of 
allowance  was  produced.  But,  had  anything 
been  said  about  the  order,  there  were  the  terms 
ctf*  it :  — all  that  these  models  of  incorruption 
had  in  view  by  it  was  repression :  aUowanee 
was  what  it  was  converted  into,  by  under- 
lings acting  out  of  sight  of  superiors.  Thus, 
on  a  ground  of  rapacity,  was  laid  an  appro- 
priate varnish — a  ooatiiig  of  severe  and  self- 
denying  justice. 

The  caricature-shopaused  to  exhibit  divers 
progresses :  progress  of  a  Scotchman,  progress 
of  a  parson,  and  some  others.  In  these  pages 
may  be  seen  that  of  a  fee -gathering  judge. 
Seen  already  has  been  liie  first  stage  of  it. 

If  Lord  Erskine,  or  rather  the  unfledged 
equity-man's  Mentor,  had  any  doubts  of  the 
illegdity  of  what  they  were  doing,  no  such 
doubts  had  Lord  Eldon :  for  now  comes  an- 
other motion  in  the  gymnastics  of  lawyer- 
craft —  the  last  stage,  or  thereabouts,  which 
for  the  moment  we  must  anticipate. 

The  last  stage  in  the  progress  is  that  which 
is  exhibited  in  and  by  that  which  will  be  seen 
to  be  A»  act— the  act  of  1822—3  Geo.  IV. 
c.  69,  as  per  §  13  of  these  pages :  the  assump- 
tion, per  force,  recognised  to  be  illegal;  be- 
cause, as  will  aiso  be  seen,  the  court  of  King's 
Bench  had  j  ust  been  forced  to  declare  as  mudi: 
whereupon  came  the  necessity  of  going,  after 
all,  to  parliament :  illegality  recognised,  but  a 
different  word,  the  word  ^/^iceiia/^-employed^ 
that  from  all  who  were  not  in  the  secret,  the 
evil  consciousness  mightbe  kept  hid.  <<  Where- 
as," says  the  preamble,  "  it  is  expedient  that 
some  provision  should  be  made  for  the  per- 
manent regulations  and  establishment  of  the 
fees  of  the  officers,  clerks,  and  ministers  of jus- 
tiqe  of  the  several  courts  of  Chancery,  King's 
Boich,  Common  Pleas,  Exchequer,  and  Ex- 
chequer Chamber,  at  Westminster,  and  of  the 
clerks  and  other  officers  of  the  judges  of  the 
same  courts ;  but  the  same  cannot  be  ejffectu- 
albf  done  but  by  the  authority  of  parliament" 
....  thereupon  comes  the  first  enactment, 
enabling  judges  to  deny  and  sell  justice  for 
their  own  profit,  and  giving  legality  and  per- 
manence (and,  by  the  blessing  of  God,  Mr. 


Justice  Bailey,  and  Mr.  Justice  Fsrk !  eternity) 
to  the  things  of  which  we  have  been  seeing 
samples. 

As  to  the  effectuality  of  the  thing,  what 
had  been  done  in  this  way  without  parlia- 
ment and  against  parliament,  had  been  but 
too  effectually  done ;  and,  but  for  the  so  lately 
disclosed  iUegaUty,  might  and  would  have 
continued  to  be  done,  as  long  as  Matchless 
Constitution  held  together.  At  the  same  time, 
what  is  insinuated  is  —  that,  although  what 
had  thus  been  done  without  parliament^  had 
hitherto  and  all  along  been  done  legaJUy,  yet» 
for  want  of  some  machinery,  which  could  not 
be  supplied  but  by  parliament,  it  could  not 
in  JiUure  be  so  effectually  done,  as  it  would 
be  with  the  help  of  such  madiinery,  which, 
accordingly,  the  act  was  made  to  supply. 
Not  an  atom  of  any  such  subsidiary  matter 
is  there  in  the  act.  All  that  this  act  of  Lord 
Eldon's  does,  is  to  authorize  and  require  him- 
self, and  the  other  judges  in  question  — the 
Westminster-Hall  dii«fs  —  to  do  aa  it  had 
found  them  doing :  taxing  the  injured — tax- 
ing them  on  pain  of  outlawry — taadng  the 
people,  and  putting  the  money  into  their  own 
pockets.  In  §  13,  the  reader  will  see  whether 
what  is  here  said  of  the  absence  of  all  ma- 
chinery is  not  strictly  true.  Nothing  what- 
ever, besides  what  is  here  mentioned,  does 
the  act  so  mudi  as  aim  at. 


SECTION  VL 

BY  IT,  IKCREASE  AND  SANCTION  WEKK 
GIVEN  TO  EXTORTION. 

The  illegality  of  the  order  supposed,  tddng 
money  by  colour  of  it,  is  extortion  ; — either 
that  is,  or  nothing  is. 

Ask  Mr.  Serjeant  Hawkins  else.  As  good 
common  law  as  Mr.  Anybody  else,  or  even 
my  Lord  Anybody  else,  makes,  is  that  made 
by  Mr.  Serjeant  Hawkins;  so  says  every- 
body. Look  to  ditto's  Pleas  of  the  Grown, 
vol.  ii.  b.  i.  ch.  68,  §  1.  In  the  mai|pn  ea- 
pecially,  if  you  take  Leach*s  edition,  or  any 
subsequent  one,  you  will  see  a  rich  embnndery 
of  references :  if  the  ground  does  not  suit 
you,  go  to  the  embr<»dery,  and  hard  indeed 
is  your  fortune,  if  you  do  not  find  something 
or  other  that  will  suit  you  better. 

**  It  is  said,"  says  he,  **  that  extortion,  in 
a  large  sense,  signifies  any  oppression  under 
colour  of  right ;  but  that,  in  ^  strict  sense,  it 
signifies  the  taking  of  money  by  any  offiixr, 
by  colour  of  his  office,  either  where  none  at 
all  is  due,  or  not  so  much  is  due,  or  where  it 
is  not  yet  due.'*  So  much  for  the  learned 
manufacturer.  For  the  present  purpose,  the 
strict  sense,  you  will  see,  is  quite  sufficient : 
as  for  the  large  sense,  this  is  the  sense  yoa 
must  take  the  word  in,  if  what  you  want  is 
nonsense.     If  you  do,  go  on  with  the  book» 


Digitized  by 


Google 


§  VI.-VIII.] 


INDICATIONS  RESPECTING  LORD  ELDON. 


355 


and  there  you  will  find  enough  of  it ;  and 
l^t  too  without  need  of  hunting  on  through 
the  references ;  for  if,  with  the  law-maUng 
seijeant,  yon  want  to  enlarge  extortUm  into 
oppression,  you  must  strike  out  of  extortion 
the  first  syllable,  and,  with  it,  half  the  sense 
of  the  word;  which  done,  you  will  have 
tortion — which  will  give  you,  if  not  the 
exact  synonyme  of  oppression,  something  very 
little  wide  of  it;  and  here,  by  the  bye,  you 
have  a  sample  of  the  sort  of  stuff  on  which 
hang  life  and  death  under  eommon  hw. 


SECTION  vn. 

80,    TO   COBRUPTION. 

Co&EurnoN?  No:  no  such  head  has  the 
learned  aforesaid  manufiu:turer  and  wholesale 
dealer  in  crown-law.  No  matter:  he  has 
bribery.  Rambling  over  that  field,  he  picks 
up  corruption^  which  he  takes  for  the  same 
thing.  Had  he  lived  in  present  times,  well 
would  he  have  known  the  difference.  Bribery 
is  what  no  judge  practises :  would  you  know 
what  prevents  hun,  see  "  Observations  on 
the  Magistrates'  Salary-raising  Bill :"  Cor- 
ruption—  self-corruption — is  what,  as  you 
may  see  there  and  here,  every  Westminster- 
Hall  chief  judge  has  been  in  use  to  practise; 
and  is  now,  by  act  of  parliament,  anno  1822, 
3  Geo.  IV.  c.  69,  allowed  to  practise. 

For  bribery,  too,  Hawkins  hM  his  strict 
sense,  and  his  large  sense.  It  is  in  its  large 
sense  that  he  fiuides  it  the  same  thing  with 
eomtptum.  Neither  to  bribery,  however,  nor 
to  corruption,  does  this  law  of  his  apply  it- 
self, in  any  other  case  than  that  in  which  he 
who  commits  it  has  something  or  other  to  do 
with  the  administration  of  justice.*  But,  as 
befi>re,  this  is  all  that  is  wanted  here. 

"  Bribery,*'  says  he,  "  in  a  strict  sense,  is 
taken  for  a  great  misprision  of  one  in  a  judi- 
cial place,  taking  any  valuable  thing  whatso- 
ever, except  meat  and  drink  of  small  vahie,^ 
of  any  one  who  has  to  do  before  him  any  way, 
for  doing  his  office,  or  by  colour  of  his  office, 
but  of  the  king  only. 

*'  §  2.  But  bribery  in  a  large  sense,"  con- 
tinues he,  '*  is  sometimes  taken  for  the  re- 
ceiving or  offering  of  any  undue  reward,  by 
or  to  any  person  whatsoever,  whose  ordinary 
profession  or  business  relates  to  the  adminis- 

*  By  Lord  Chief-Justice  Raymond,  or  by 
somebody  for  him.  Bench  law  was  afterwards 
made  to  explain  and  amend  this  Inn  of  Court 
law  of  the  learned  seijeant,  in  addition  to  judicial 
law:  cormpdon  election  bribery  was  thereby 
made  bribory  likewise.  See  the  embroidery  as 
above. 

t  To  Seneant  Hawkins,  we  see  —  to  Seijeant 
Hawkins,  though  he  never  was  a  judge— the 
statute  of  Edwwd  the  Third  was  not  unknown, 
though  so  perfecdy  either  unknown  or  contemned 
by  the  host  of  the  under-mentioned  judges. 


tratkm  of  public  justice,  in  order  to  indine 
him  to  do  a  thing  against  the  hunon  rules  of 
honesty  and  integritgs  Sot  the  law  abhors 
[inuendo  the  common  law,  that  is  to  say,  it 
makes  the  judges  abhor]  any  the  least  ten^^ 
dency  to  corruption,  in  those  who  are  any  way 
concerned  in  its  lidmimttration." 

Here  the  learned  serjeant  waxes  stronger 
and  stronger  in  sentimentality,  as  he  asoenda 
into  the  heaven  of  hypocrisy,  where  he  re- 
mains during  the  whole  of  that  and  the  next 
long  section.  <*  Abhor  corruption  1**  Oh  yes. 
even  as  a  dog  does  carrion. 

Be  this  as  it  may,  note  with  how  hot  • 
burning  iron  he  stamps  bribery  and  corrup- 
tion  on  the  fi>reheads  of  such  ahost  of  si^es : 

—  of  Lord  Erskine  (oh  fie  I  isn't  he  dead?) 

—  Sir  William  Grant  (oh  fie !  was  he  not  an 
able  judge  ?) — and  Lord  Eldon,  the  Lord  of 
Lords,  with  his  cteteras  the  inferior  chiefii. 


SECTION  VIIL 

HOW  LORD  BLDON  PROKOUNCSD  THB  SXAC- 
TION  CONTRARY  TO  LAW —  ALL  THS  WHILE 
C0NTINC71NQ  IT. 

The  following  is  the  tenor  of  a  note  obtained 
from  an  enunent  banister  present,  who  had 
particular  means  and  motives  for  being  cor- 
rect as  to  the  fiusts,  and  who  does  not,  to 
this  moment,  know  the  use  intended  to  be 
made  of  it.  In  the  Court  of  Exchequer,  Fe- 
bruary 5,  1820:  — 

"  DONNISON  V.  CURRIE. 

"  A  question  was  made  upon  a  petition^ 
whether  certain  allowances,  made  to  a  solici- 
tor on  the  taxation  of  his  bill  of  costs,  were 
regular,  which  they  would  have  been,  if  the 
court  of  Exchequer  adopted  in  its  practice 
the  additional  allowances  made  by  Lord  Er- 
skine's  order,  otherwise  not. 

«  It  was  objected  that  those  additional  al- 
lowances  were  not  adopted  by  the  Exchequer, 
inasmuch  as  Lord  Erskine's  order  was  not 
legal,  and  that  Lord  Eldon  had  intimated  an 
opinion  that  he  did  not  consider  it  as  legal. 

**  The  Chief  Baron  (Richards)  adnutted 
that  he  understood  Lord  Eldon  had  said  thai 
he  did  not  consider  Lord  ErsHne's  order  as 
being  legal,  but  that  it  had  been  now  so  long 
acted  upon,  that  the  court  must  be  considered 
as  having  sanctioned  it,  and  that  he  (Richards) 
should  follow  what  had  been  said  by  Lord 
Eldon."    Thus  fer  the  report. 

As  to  its  being  for  his  own  benefit,  see  §  4. 

Thirteen  years,  and  no  more,  having  suf- 
ficed thus  to  set  bench  above  parliament,  anno 
1820,  qusere,  what  is  the  smallest  length  of 
time  that  will  have  become  sufficient  before 
the  reign  of  John  the  Second  is  at  an  end  ? 

Obfector —  Idle  fears !  how  inconsiderable, 
in  all  this  time,  the  utmost  of  what  the  peo- 
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pie  can  haTe  suffered  from  the  exercise  of 
this  power  I 

Anawer — True,  the  plunderage  has  its 
limit.  Thank  for  it,  however  —  not  learned 
moderation,  but  a  very  different  drcumstanoe, 
which  will  be  explained  in  §  13,  when  the  act 
by  which  the  last  hand  was  put  to  the  plan 
comes  to  be  considered:  moreover,  wbait 
roidEes  fees  so  stickled  for  in  preference  to 
salary,  is  —  that  as  plunderable  matter  in- 
creases, so  will  plunderage. 

As  to  its  being  for  his  own  profit  that  Lord 
Eldon  thus  continued  the  exaction,  see  §  4. 

Bravo  1  Lord  Chancellor  Eldon  I — bravo ! 
Lord  Chief  Baron  Richards!  **  So  kmgr 
that  b  to  say,  just  thirteen  years :  assuming 
what  of  course  is  true  —  that  of  the  course 
of  illegality  begun  under  Lord  Erskine,  and 
pursued  under  Lord  Eldon,  the  continuation 
commenced  with  his  re- accession.  Years, 
thirteen  1  Here  then  b  one  length  of  time 
which  suffices  to  entitle  the  Westminster 
diiefs,  all  or  any  one  of  them,  to  set  asid^  any 
act  or  acts  of  parliament  they  please :  and  in 
particular  any  act  of  parliament,  the  decUred 
object  of  which  is  to  prevent  them  from 
plundering,  without  stint,  all  people,  who 
can  and  inll  buy  of  them,  what  they  call^vs- 
<»M,  and  from  denying  it  to  aU  who  cannot. 

ButBar? what  said  Bar  to  this?  Oh! 

Exchequer  is  a  snug  court :  snudl  the  quan- 
tity of  Bar  that  is  ever  there.  But,  were 
there  ever  so  much.  Bench  cannot  raise  itself 
above  parliament  but  it  raises  Bar  along  with 
it.  Between  Bench  and  Bar,  even  without 
partnership  in  money  or  power,  sympathy 
would  of  itself  suffice  to  make  community  of 
sinister  interest  The  same  fungus,  which, 
when  green,  is  made  into  Bar,  is  it  not,  when 
dry,  n»de  into  Bench  ? 

No  want  of  Bar  was  there,  anno  1801 ,  when 
Lord  Eldon,  as  per  next  section,  laid  the 
ground  for  the  decision,  thus  pronounced  anno 
1890;  as  Uttie,  when,  the  next  year  (1821) 
as  per  §  12,  ground  and  all  were  laid  low  by 
the  shodc  of  an  earthquake.  Matchless  Con- 
stitution (it  will  be  seen)  may  be  turned 
topsy-torvy,  and  lajf-geaia  know  nothing  of 
the  matter :  Bar  looking  on,  and  laughing  in 
its  deeve. 

Note  here  the  felicity  of  Lord  Eldon :  the 
profit  reaped  by  him  frtmi  his  Hegira  of  a  £ew 
months.  We  shall  soon  see  how,  from  one 
of  the  most  unexpectable  of  all  incidents,  the 
grand  design  of  the  grand  master  of  delay  ex- 
perienced a  delay  of  six  years :  a  delay,  which, 
like  so  many  of  his  own  making,  might  never 
have  found  an  end,  but  for  the  short-lived 
apparent  triumph  and  unquiet  reign  of  the 
pretenders  to  the  throne^  When,  upon  their 
expidsion,  the  legitinwtes  resumed  their  due 
omnipotence,  it  seemed  to  all  who  were  in 
the  secrets  of  providence — and  neither  Mr. 
Justice  Biuiley  nor  Mr.  Justice  Pvk^  nor  any 


other  chaplain  of  Lord  Eldon's,  could  enter* 
tain  a  doubt  of  it — that  it  was  only  to  give 
safety  and  success  to  this  grand  design  of  hii, 
that  the  momentary  ascendency  of  the  in- 
truders had  been  permitted.  The  Chancellor, 
by  whom  the  first  visible  step  in  the  tradL  of 
execution  was  taken,  beii^  a  whig, — not  only 
was  a  precedent  set,  and  ground  thus  made 
for  the  accommodation  of  Lord  Eldon,  but  m 
precedent  which  the  Whigs,  as  such,  stood 
effectually  eXoppmffirom  controverting.  Poor 
Lord  Erskine  — all  that  he  had  had  time  to 
do,  was  to  prepare  the  treat :  to  prepare  it  for 
his  more  fortunate  predecessor  and  socoesaor. 
Scarce  was  the  banquet  on  the  table,  when 
up  rose  from  his  nap  the  "  giant  refreahed,** 
and  swept  into  his  wallet  this,  in  addition  to 
all  the  other  sweets  of  office.  As  to  poor 
Lord  Erskine,  over  and  above  his  paltry 
£4000  a-year,  nothing  was  left  him,  but  to 
sing  with  Virgil  —  Sic  vos  turn  nMt  wieOifi- 
catis  apes. 


SECTION  IX. 

HOW  THB  CHANCBLLOE  HAD  LAID  TBB  OBODRD 
ion  THB  MOEB  BFTBCTUAL  COEBOPTION  OP 
HIM8BLF  AND  THB  OTHBE  CHIBF8. 

Foe  this  ground  we  must,  from  1821,  go  aa 
fitf  back  as  the  year  1801.  In  the  exfUaaa- 
tion  here  given  of  the  charges,  it  seemed  ne^ 
oessary  to  make  this  departure  from  the  order 
of  time ;  for,  till  some  conception  of  the  de- 
sign, and  of  a  certain  progress  made  in  the 
execution  of  it,  had  been  conveyed,  the  nature 
of  the  ground,  so  early,  and  so  long  ago,  laid 
for  it,  could  not  so  clearly  have  been  under- 
stood. 

In  nonsense  ([it  will  be  seen)  waa  this 
ground  laid:  plain  sense  might  have  been  too 
hasardous.  The  document  in  which  the  de- 
sign may  be  seen  revealed,  is  another  reported 
case,  and  (what  is  better)  one  already  in 
print:  Ex^parte  Leicester,  Vesey  Jwtiow'e 
Equity  BepcTU,  VI.  429.  Buried  in  huge 
grim-gribber  folios,  secrets  may  be  talked  in 
print,  and,  for  any  length  of  time,  kept.  The 
language  nonsense,  the  design  may  be  not 
the  less  ascertainable  and  undeniable.  Non- 
sense more  egregious  was  seldom  talked,  than, 
on  certain  occasions,  by  Oliver  Cromwdl. 
Whatever  it  was  to  tiie  audience  rAea,  to  us 
the  design  is  no  secret  nom. 

Here  it  follows  —  that  is  to  say.  Lord 
E1don*8. 

Yeaey  Junior,  VI.  429  to  434.  Date  of  the 
report  1801,  Aug.  8.     Date  of  the  volume, 

1803,  p.  432 LoBD  Chancbllde  (f.  432) 

—  "A  practice  having  prevuled,  for  a  aeries 
of  years,  contrary  to  tiie  terms  of  «ii  order  of 
the  court,  and  sometimes  contrary  to  an  a€t 
of  parlittment,  it  is  more  consistent  to  sup- 
pose some  ground  appeared  to  former  judges. 
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upon  wUch  it  might  be  rendered  consisient 
with  the  practice :  and  therefore,  that  it  wcmld 
be  better  to  correct  it  in  future,  not  in  thatpar^ 
ticuktr  instance.  Upon  the  question,  whether 
that  order  is  to  be  altered,  or  to  be  acted  upon 
according  to  its  terms,  whidi  are  at  variance 
with  the  practice,  I  am  not  now  prepared  to 
deliver  a  dedsive  opinion :  for  this  practice 
having  been  ever  since  permitted  to  grow  up 
as  expository  of  the  order,  if  my  opinion  was 
different  firom  what  it  is  as  to  the  policy  of 
the  order  according  to  its  terms,  I  must  col- 
lect, that  there  is  in  that  practice  testimony 
given,  that,  according  to  the  terms,  it  would 
be  an  inconvenient  order." 

No  abstract  this — no  parmphrase — verba 
tpstsstma.  Eldon  this  all  over.  None  but 
himself  can  be  his  parallel. 

Nothing  which  it  could  be  of  any  use  to 
insert,  is  here  omitted.  Those  who  think 
they  could  find  an  interpretation  more  useful 
to  Lord  Eldon  by  wading  through  the  five  or 
six  folio  pages  of  hb  speech,  let  them  take  it 
in  hand,  and  see  what  they  can  make  of  it. 
All  they  will  be  able  to  do,  is  to  make  dark- 
ness still  more  visible. 


SfiCTION  X. 

now  TBB  DBSIQN  WAS  8T0PT  8H0BT  BT  A 
SOLICITOR,  TILL  8BT  A-GOIKG  AGAIN,  AS 
ABOVB. 

Thb  deepest-laid  designs  are  sometimes  frus- 
trated by  the  most  unexpected  accidents. 
From  the  hardihood  of  a  man  whose  place 
was  St  his  feet,  we  come  now  to  see  a  design 
so  magnificent  as  this  of  the  Chancellor's, 
experiencing  the  above-mentioned  stoppage 
of  six  years. 

Before  me  lies  an  unfinished  work,  printed 
but  not  published:  title,  "  Observations  on 
Fees  m  Courto  of  Justice :"  Date  to  the  Pre- 
fiwe,  Southampton  Buildings,  17th  November 
1822.  In  that  street  is  the  residence  of  Mr. 
Lowe,  an  eminent  solicitor.  The  work  fell 
into  my  hands  without  his  knowledge.  He 
is  guiltless  of  all  communication  with  me. 
This  said,  I  shall  speak  of  him  as  the  author 
without  reserve.  From  that  work  I  collect 
the  Allowing  facts.  Tear  and  month,  as 
above,  may  be  found  material. 

1 Page  20.  Early  in  Lord  Eldon*s  first 

chancellorship,  to  wit,  anno  1801,  his  lordship 
not  having  then  been  five  months  in  office,  BIr. 
Lowe,  in  varioos  fi>rms,  stated  to  his  lordship, 
in  public  as  well  as  in  private,  that  in  hie 
hrdihip'e  cottrt,  **  the  corruption  of  office  had 
become  so  great,  that  it  waa  impossible  fir  a 
eoUeUor  to  transact  his  bueiness  with  pro^ 
prietyJ*  This  in  general  terms:  adding,  at 
the  same  time,  what,  in  his  view,  were  parti- 
cular instances,  and  praying  redress.  Note, 
that  to  say  in  his  hrdsfiip*s  court,  was  as  much 


as  to  say  under  his  lordship*  s  eye : — after  such 
information,  at  any  rate,  if  not  befire. 

2. — Page  20.  Argument  thereupon  by  coun* 
sel:  Mansfield,  afterwards  Chief- Justice  of 
the  Common  Pleas;  RomiUy,  afterwards  So- 
licitor-General. On  the  part  of  both,  assu- 
rance of  strong  conviction  that  the  cluu-ge  was 
well  founded ;  proportionable  fears,  and  not 
dissembled,  of  the  detriment  that  might  ensue 
to  the  personal  interest  of  their  client  fi-om  the 
resentment  of  the  noble  and  learned  judge. 

8.  —  Page  20,  21 .  Proof  exhibited,  of  the 
reasonableness  of  these  fears:  —  *'  Judge 
an^ry*'.... Petitioner  **  bent  beneath  a  torrent 
of  power  and  pereontd  abuse,** 

4. — Pkge  21.  Five  years  after,  to  wit,  anno 
1806 — Lord  Erskine  then  Chancellor — simi- 
lar address  to  his  lorddiip ;  a  brief  again  given 
to  RomiUy  (at  this  time  solidtor-general)  but 
with  no  better  fortune :  further  encourage- 
ment this  rebuff —  further  encouragement,  to 
wit,  to  Lord  Eldon,  when  restored. 

3. — Pkge  21. — In  a  note,  reference  to  the 
above-mentioned  case,  Ex^parte  Leicester,  in 
Vesey,  junior,  with  quotation  of  that  portion 
of  his  lordship's  speech,  which  may  be  seen 
above  in  §  9.  Hence  a  conjecture,  that  in 
that  same  case,  Mr.  Lowe  himself,  in  some 
way  or  other,  had  a  special  interest.  From 
the  reference  so  made  to  that  case,  and  his 
lordship's  speech  ontheoceasionof  it,  it  should 
seem  that  the  design  of  it,  as  above,  was  not 
a  secret  to  Mr.  Lowe,  and  that  his  lordship 
knew  it  was  not. 

Here  ends  the  history  of  the  stoppage, 

6. — Prefiu:e,  pp.  6, 7.  Upwards  ot  eighteen 
months  antecedently  to  the  above-mentioned 
I7th  November  1822,  say  accordingly,  on  or 
about  17th  May  1821,  page  6,  on  the  occa- 
sion of  two  causes —  limbrey  against  Ourr, 
and  Adams  against  Limbrey,  —  laid  by  Mr. 
Lowe  before  the  Attorney -Greneral  of  that 
time,  to  wit.  Sir  Robert  Gifford,  matters 
showing  **  that  the  increasing  amount  of  fees 
and  costs  was  like  a  leproeg  rapi&f  epreading 
over  the  body  of  the  law," 

7 Preface,  p.  3.  Anno  1821 ,  Trinity  va- 
cation ^  day  not  stated — to  wit,  sometime 
between  July  and  November,  mention  made 
of  his  lordship's  courtesy,  and  of  "a  pro- 
mise whidi  his  lordship"— (wrath  having  had 
twenty  years  to  cool) — ^**very  condescendingly 
perfornied."  On  this  occasion,  iUorm^  before 
his  lordship.  Master  of  the  Rolls  sitting  with 
him:  proof  presumptive,  not  to  say  condu- 
sive,  that,  on  this  occasion.  Lord  Erskine's 
order  was  under  consideration ;  **  Contro- 
verted*' by  Mr.  Lowe,  a  fee  that  had  received 
the  confirmation  of  one  of  the  sets  of  com- 
missioners, appointed  by  Lord  Eldon  for  this  • 
and  those  other  purposes  that  everybody 
knows  of. 

8 Prefiu»,  p.  5.  Anno  1822,  Easter  term. 

Observations  on  the  same  sulqeet,  hid  before 
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the  "  Master  in  Ordinary,"  meaning  doubt- 
less one  of  the  oflBcers  ordinarily  styled  MoB" 
tert  in  Chancery^  ten  in  number,  ezdusive  of 
the  Grand  Master,  the  Master  of  the  Rolls. 
With  as  good  a  chance  of  success  might  the 
gentleman  have  laid  them  before  the  Master 
of  the  Mint. 

9 P.  5.  Anno  1822,  soon  after  the  above 

**  information  and  bill"  filed  against  Mr.  Lowe, 
by  Mr.  Attorney-General,  and  said  to  be  fully 
answered.  Solicitor  to  the  Treasury,  *'  Mr. 
Maule."  Answer  put  in  by  defendant,  attach- 
ment for  contempt  in  not  answering.  Qucre, 
what  means  "  informoHon"  and  "  Mif"  In- 
formation in  King's  Bench?  Bill  in  Chancery? 
But  what  angwer  can  an  information  in  King's 
Bench  admit  of? 

10_P.  6.  Shortlyaffcerwards,  Observations 
laid  by  him  before  the  lords  of  the  treasury, 
soliciting  the  investigation  of  the  charge  laid 
before  the  Attorney-General  (Sir  Robert  Gif- 
fbrd)  eitfhteen  wunUlU  before,  on  the  occasion 
tif  the  cases  of  limbrey  and  Gurr,  kc  as  per 
No.  6. 

Containing,  as  it  does,  pages  between  5  and 
6,  this  same  prefiice  is  too  long  for  insertion 
here.  Carefully  have  the  above  allegations 
been  culled  from  it.  Of  the  passage  con- 
tained in  the  body  of  the  work,  the  matter  is 
too  interesting  and  instructive  to  be  omitted: 
it  will  be  found  below. 

Here  dien  is  one  source,  firom  whidi,  had  it 
cars  for  corruption.  Honourable  House  might 
learn  at  anytime,  whether,  ^m  the  above  al- 
leged oorruptioD,  Lord  Eldon  hasnot^  during 
the  whole  of  his  two  duincellorships,  been 
reaping  profit,  and  whether  it  was  possible 
so  to  have  been  doing  without  knowing  it 
By  Lord  Eldon's  present  set  of  nominees, 
evidence  fixmi  Mr.  Lowe  has,  I  hear,  been 
elicited.  Little,  if  any  fruit,  I  hear,  has  been 
obtained  from  it.  No  great  wonder  any  such 
barrenness.  Anything  unacceptable  to  their 
creator  they  could  not  be  very  desirous  to 
reeeive :  nor,  perhaps,  Mr.  Lowe,  since  the 
experience  had  of  his  lordship's  **  courtesy," 
to  give. 

Astonished  all  this  whUe  at  the  stoppage — 
astonished  no  less  than  disappointed  ^-  must 
have  been  the  goodly  fellowship  —  the  soli- 
citors and  derks  in  court ;  importunate  for 
six  long  years,  but  not  less  vain  than  impor- 
tunate, had  been  their  endeavours  to  obtain 
from  Lord  Eldon  and  his  Sir  William  Grant 
^-yea,  even  from  Lord  Eldon  I — that  boon, 
which  with  the  same  Sir  William  Grant  for 
mediator  and  advocate,  —  at  the  end  of  six 
short  months,  we  have  seen  them  obtaining 
from  Lord  Erskine:  —  the  said  Sir  William 
Grant  being,  as  per  6  4,  in  quality  of  patron, 
in  partnership  with  the  said  derks  in  court.* 


P.  19.  *'Amattemptinl80ltorrfomprac^ 
tice." 

Whilst  Lord  Thurlow  held  the  great  seal, 
tables  of  fee9  taken  by  officers  in  the  eomri 
of  Chancery  remained  set  up  or  affixed  in  their 
respective  offices,  and  the  most  trifling  gra- 
tuity was  received  with  a  watchful  dubious 
eye,  and  cautious  hand ;  but  soon  after  the 
great  seal  was  resigned  by  his  lordship,  those 
tables  began  to  disappear,  and  (in  1822)  hare 
never  since  been  renewed: — gratuities  then 
augmented,  untiV  they  had  no  limits:  and  so 
early  as  the  year  1801,  when  increased  £ees 
and  costs  had  attained  little  of  the  strength 
and  consistency  at  which  they  have  since  or- 
rufed^  the  author  of  these  observations  stated 
to  the  court,  **  that  the  corruption  of  qffice 
had  become  so  great,  that  it  was  impossible  for 
a  solicitor  to  transact  his  business  with  pro^ 
priety,**^  To  justify  such  statement,  he,  by 
petition,  set  forth  certain  payments  made, 
which  he  insisted  ought  not  to  have  been  de- 
manded or  received,  and  prayed  for  redress ; 
and  he  wrote  a  letter  to  one  of  the  Lord  Chan- 
ceUor's  secretaries,  in  which  he  stated  an  opi- 


*  Since  writing  what  is  in  the  text,  a  slight 
correction  has  come  to  hand.  Not  the  whole  of 
John  the  Second's  fint  rdgn,  only  the  two  last 


years  of  it.  experieneed  this  disturbance.  There 
was  an  old  sixty-derk  named  Barkery  who  was 
a  favourite  at  court,  and  had  his  en/recf.  Cause 
of  fiivour.  this.— aner  pining  the  exact  number 
of  veais  It  cost  to  take  Troy,  Mr.  Scot,  junioc^ 
had  fonned  his  determination  to  pine  no  longer, 
whenpovidence  sent  an  angel  in  the  shape  of 
Mr.  Barker,  with  the  papers  of  a  fat  suit  and  a 
retaining  fee.  Him  the  fellowship  constituted  fir 
this  purpose  minister  plenipoteotiary  at  the  ooorL 
Upon  an  average  of  the  two  years,  every  other 
day^  it  was  oom|nited,  the  minister  sought,  and 
as  regularly  obtained,  an  audience:  answer,  no 
less  xegular^^^  To-monow.**  On  this  ogcbbioii, 
obsermon  was  made  of  a  sort  of  competition  in 
the  arena  of  frugality  between  the  potentate  and 
his  quondam  protector,  now  sunk  into  his  humble 
friend.  Without  an  extra  stock  of  powder  in  bis 
hair,  never,  on  a  mission  of  such  importance, 
durst  the  plenipotentiary  Miproach  the  presence; 
consequence,  in  that  article  alone,  in  dbe  comae 
of  the  two  diplomatic  years,  such  an  increase  of 
expense,  as,  though  his  Excellency  was  wdl 
stncken  in  years,  exceeded,  according  to  the  most 
accurate  computation,  the  aggregate  expenditnie 
in  that  same  article,  during  me  whole  of  his  pto- 


oedinclife. 


On  hearing  the  case  ex^farte  I^dcestCTf 
6ch  Yes.  jun.  429,  where  it  was  said, '  that  a  prac- 
tice having  prevailed  for.  a  series  of  yean,  i — 
traiy  to  the  terms  of  an  order  in  court,  and  sc 
times  contrary  to  an  act  of  parliament,  it  is  i 
convenient  to  suppose  some  ground  appeased  to 
former  judges,  upon  which  it  might  be  lendeted 
consistent  with  the  practice;  and  therefore  that  it 
would  be  better  to  correct  practice  in  foture,  hoc 
in  the  particular  instance;*  Whereas  the  aatfaor 
of  these  observations  thinks  that  all  practice  whidi 
is  contrary  to  an  act  of  parliament,  or  to  the  terms 
of  a  standing  order  or  court,  originates  In  oor* 
ruption,  and  oo^t  to  be  abolished  in  the  paici- 
cular  instance  complained  of,  or  when,  or  oov- 
ever,  a  practice,  at  variance  with  law  or  order,  is 
first  made  known  to  the  court" 
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aioB,  whidi  (until  the  gnai  dMrter,  «id  the 
befor^-nenttooed  etatutes  of  King  Edwud 
IIL  nd  King  Bidiard  IL,  are  rapealed,)  lie 
18  di^MMed  to  maintain :  and  whidi  (though 
otherwise  advised  by  his  eouasel)  he  then 
sefiised  to  retract.*  The  petition  came  on  for 
hearing,  and  was  supported  by  Mr.  Mansfield 
and  Mr.  Romilly,  witii  a  spirit,  and  in  a  man- 
ner, peeuUar  to  those  advocates,  and  ssAis- 
&ctory  to  the  feeUngs  of  the  petitioner ;  and 
resisted  by  Mr.  Attorney-General  (Sir  Spen- 
cer Perceval)  and  Mr.  Richards. 

In  vain  did  BIr.  Mansfipld  urge,  that  ^'ffrtt- 
imty  was  the  mother  of  extortion^*  and  BIr. 
Bomilly  state  the  intrepidity  of  has  dieni. 
On  thait  occasion,  the  author  of  these  obser- 
vations, who  never  heard  an  angry  judge  give 
a  just  judgment,  bent  beneath  a  torrent  of 
power  and  pereoml  ahaee. 

On  the  coming  in  of  a  new  administnidon, 
in  the  year  1606,  the  author  of  these  obser- 
vations addressed  a  letter  to  Lord  Erskine, 
and  prepared  to  farther  hear  his  petition; 
but  he  was  given  to  understand,  by  those 
who  had  once  applauded  his  efforts,!  that  a 
a  change  of  men  did  not  change  meaewres; 
and  since  thai  time  the  irfeaular  increase  of 
fees  and  costs  has  introduced  much  confusion 
into  the  law. 


959 


SECTION  XL 

HOW  THE  OTHER  CHIEFS  WERE  CORRUPTED 
ACC0RDIN6LT. 

As  to  what  regards  the  Chief  of  the  Exche- 
4|uer  Judicatory,  an  indication  has  been  seen 
in  §  8.  As  to  ivhat  regards  King's  Bendi 
and  Common  Pleas,  the  like  may  be  seen  in 
§  12.  Invitation,^'*  Take  and  eat."  Seen 
it  has  been  and  will  be,  whether  there  vras 
any  backwardness  as  to  acceptance. 

Forget  not  that  these  men  were,  all  of 
them,  his  creatures :  breath  of  his  nostvils; 
sheep  of  his  pasture. 


*  *'  Mr.  Mansfield  tent  for  the  author  of  these 
observations  to  his  chambers,  and  there  told  him, 
that  the  Lord  Chancellor  had  expressed  displea^ 
sure  at  something  said  in  a  letter  to  his  secn^ary, 
and  advised  an  apology  to  be  made.  In  reply, 
the  audmr  of  these  observations  told  his  connsd. 
that  he  vas  prepared  to  maintain  what  he  baa 
written,  and  that  he  would  not  make  an  apology  2 
and,  having  read  to  Mr.  Mansfield  the  draft  or 
the  letter,  Mr.  Mansfield  said  that  he  recollected 
when  Lord  Thurbw  was  made  Lord  Chancellor, 
his  lordship  had  mentfoned  to  him  in  oonvena- 
tion,  that  he  had  been  tdd  that  he  was  entitled  to 
leoetve  some  fees,  whioh  he  doubted  his  ri|dit  to 
take.  And  Mr.  MansfieUl  added,  that  sn^fees 
must  have  been  those  alluded  to  in  the  letter." 

t  <*  The  letter  to  Lord  Erskine  was  delivered 
to  the  late  Mr.  Lowton,  who  had  a  conversation 
with  the  andior  of  these  observations  thereon,  and 
Sir  Samuel  Romilly  sent  for  and  had  his  bitef  to 
reconsider." 


SECTION  XIL 

HOW  THE  aLEOALITT  GOT  WIND :   AND  HOW 
FBUX  TREMBLED. 

Ov  the  spread  of  the  oontsgion  fi'om  Chan- 
cery to  Exchequer,  indications  were  given 
ingS:  mention  was  there  made  of  its  having 
oompleted  the  tour  of  Westminster  Hall. 
What  is  there  said  is  no  more  than  general 
intimation :  the  manner  how,  comes  now  to 
beset  forth. 

Anno  1821,  lived  a  broken  botanist  and 
ex-nurseryman,  named  Saiisbwrg,  To  distin- 
guish him  from  a  namesake  of  the  gentle- 
maa-dass,  SaHsburp  minor  is  the  name  he 
goes  by  among  the  Fnicy.  At  the  end  of  a 
series  of  vicissitudes,  he  had  sunk  into  one  of 
those  sinks  of  misfortune,  in  which,  to  help  to 
pamper  over-fed  judges,  debtors  are  squeezed 
by  jailors,  out  of  the  substance  that  should 
go  to  creditors.  As  from  Smithfield  an  over- 
driven ox  into  a  china-shop^- breaking  loose 
one  day  from  his  tormentors,  Sslisbury  minor 
found  means,  somehow  or  other,  tt^resk  into 
one  of  the  great  Westminster-Hall  shops ;  in 
which,  as  <3ten  as  a  demand  comes  for  the 
article  so  mis-called  jasltce,  bod  goods  are  so 
dearly  sold  to  all  who  can  come  up  to  the 
price,  and  denied,  of  course,  to  those  who 
cannot.  The  china-shop  scene  ensued.  Sur- 
prised and  confounded,  the  shopmen  exhibited 
that  sort  of  derangement,  which  the  French 
express  by  loss  of  head — ils  ont  perdu  la  the. 
Under  the  notion  of  defence,  confessions  came 
out,  which  come  now  to  be  recorded. 

Anno  1821,  Nov.  21 (The  date  is  mate- 

riaL)  Bamewall  and  Alderson's  King's  Ben^^ 
Reports,  Vol.  V.  p.  266. 

"/»  the  Matter  of  SaUshury  (m  Person  fj 
*'  Salisbury  t»  person  had  obtained  a  rule 
nisi,  for  one  of  the  tipstaffs  of  the  court  to 
answer  the  matters  of  his  affidavit.  The 
affidavit  stated,  that  the  tipstaff  had  taken  a 
fee  of  half-a-guinea,  for  conveying  him  from 
the  judge's  chambers  (to  which  he  had  been 
brought  by  habeas  corpus)  to  the  King  s 
Bendi  prison,  such  fee  bdng  more  than  he 
had  a  right  to  demand,  according  to  the  table 
of  fees  infixed  in  the  King*s  Bench,  in  pursue 
amce  of  a  rule  0/  this  court, 

"  Gumeg  and  Piatt  showed  cause,  upon 
tffidamts  stating  that  the  fee  had  been  taken 
for  a  very  long  period  of  tints  by  ali  tipstaHk 
m  both  courts,  and  that  it  was  allowed  by  ue 
Master  in  costs. 

<*  The  court,  however,  advertmg  to  the 
statutes,  2  Gea  IL  c.  22,6  4,  and  32  Geo.  IL 
C.28,  §8,  and  the  rule  of  court,  of  ilicAiie^ 
mas  term,  3  Geo.  II.,  and  the  table  of  fees 
settled  in  the  following  year,  said,  that  it  was 
char,  that  the  tipstaff  had  no  r^t  to  take 
any  other  fee  for  takiiig  a  prisoner  from  the 
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judge's  chambers  to  the  King's  Bench  prison, 
than  six  shillings,  which  was  the  fee  allowed 
him  in  that  table.  They,  therefore,  ordered 
the  fee  so  taken  to  be  returned  to  the  com- 
plainant."* 

Figure  to  himself,  who  can,  the  explosion. 
Saneum  Regis  shaken,  as  by  an  earthquake — 
Bancttm  Regie  in  an  uproar ! — the  edifice  it 
had  cost  Lord  Eldon  twenty  years  to  rear,  laid 
in  ruins.  We  are  above  parliament,  had  said, 
as  above,  Lord  Eldon.  **  Alas !  no,"  at  the 
first  meeting  cried  Lord  Abbott :  *'  I  could  not 
for  the  life  of  me,  keep  where  you  set  us.  I 
had  not  nerve  for  it.  That  fellow ....  sudi 
impudence !  who  could  have  thought  it?  As 
to  the  fees,  it  is  from  parliament,  you  see,  we 
must  have  them  now,  if  at  all.  It  may  take 
jott  some  little  trouble ;  but  you  see  how  ne- 
cessary it  is,  and  you  will  not  grudge  it." 

This  is  not  in  the  report ;  but  it  is  in  the 
nature  of  the  case,  and  that  is  worth  a  thou- 
sand law  reports,  drawn  up  by  toads  under 
harrows. 

Think  now  of  the  scene  exhibited  in  and 
by  King^  Bench : — culprit  and  judge  under 
one  hood  —  Guilty  or  not  guilty  ?  Not 
guilty?  O  yes,  if  the  Master,  whose  every- 
day business  it  is  to  fox  costs,  knows  not 
what  they  are :  if  the  Chief- Justice,  whose 
every- day  business  it  is  to  hear  diectueions 
about  costs,  knows  not  what  they  are,  or 
what  they  ought  to  be.  See  now  how  the 
account  stan<b: — the  money  account.  Of 
the  I0s.6d,,  legalized,  say  6<. :  remains  con- 
fessed to  have  been  extorted,  4s.  (kL :  sub- 
extortioner's  profit,  the  4s.  6(f. :  head-extor- 
tioner's, the  4s.  Qd,,  minus  xi  to  find  the 
value  of  X  see  above,  §  4,  and  forget  not, 
any  more  than  Lord  Eldon  and  Lord  Abbott 
forgot,  that  pounds  and  thousands  of  pounds 
are  made  of  pence  and  shillings. 

ICark  now  another  sort  of  account.  Case, 
a  criminal  one.  Co-defendants,  had  the  list 
been  complete,  Tipstafl;  Master,  and  Chief- 
Justice.  Had  it  been  as  agreeable  to  pu- 
nishers  to  punish  themselves  as  others,  what 
a  ridi  variety  of  choice  was  here  I  Motion 
fer  imprisonment  by  attachment  as  above: 
for  this  is  what  is  meant  by  answering  t^ 
davits:  indictment  for  extortion,  indictment 
for  corruption,  indictment  for  conspiracy;  in- 
formation for  all  or  any  of  the  above  crimes. 

Ifiark  now  the  denouement.  The  case,  as 
above,  a  criminal  one :  the  crime  not  punished, 
but,  without  the  consent  of  the  sufferer,  eom- 
pounded  for ;  of  the  fruit  of  the  crime,  the 
exact  nominal  amount  ordered  to  be  restored : 
— not  a  farthing  even  given  to  the  hapless 
master-msn,  by  whose  sad  day's  labour  thus 
employed,  so  much  more  than  the  value  had 
been  consumed  in  thus  sueing  for  it :  with  cost 
of  affidavits  several  times  as  much.     After 


*  "  See  the  table  of  fees*  in  the  rules  of  the 
King's  Bench,  p.  241.'*—  Here  end*  the  report. 


seebg  in  this  precedent  the  utmoat  he  eoold 
hope  for — wlmt  man,  by  whom  like  extortion 
had  been  suffered  from  uke  hands,  would  ever 
tax  himself  to  seek  redress  for  it?  Redress 
— administered  in  semblance,  denied  in  sub- 
stance. With  not  an  exception,  milesa  by  ac- 
cident, sudi,  or  to  an  indefinite  degree  worse, 
is  Matchless  Constitution's  justice ! 

But  the  ptmishment?  —  when  was  the 
punishment  ?  This  is  answered  alreadjr-  Had 
the  order  for  redress  comprised  a  sixpence 
beyond  the  40.  6<f.,  the  inferior  malefactor 
might  have  turned  upon  his  principal,  and 
the  feble  of  the  young  thie(  who  at  the  gal- 
lows bit  his  mother's  ear  off,  have  been  rea- 
lized: —  **  Isn't  it  you  that  have  led  me  to 
this?  These  fOur-and-sixpences  that  I  have 
been  pocketing — is  there  any  of  them  you 
did  not  know  of?  Had  it  not  been  for  this 
mishap,  would  not  my  place  have  been  made 
worth  so  much  the  more  to  you,  by  every 
one  of  them?  Is  there  any  one  of  them  thrt 
did  not  add  to  the  value  of  the  place  yoa  will 
have  to  dispose  of  when  I  am  out  of  it  ?  Why 
do  you  come  upon  me  then  ?  Can't  you  afford 
it  better  than  I  can?  Pay  it  yourself" 

But — the  two  learned  counsel,  who  thus 
fought  for  the  4s.  6d  —  ^  whom  were  they 
employ edf  —  by  Tipstaff,  Master,  or  Chief- 
Justice  ?  Not  by  Tipstaff,  surely :  seeing  thai 
his  cause  was  so  much  the  Chief-Justice's, 
he  would  not  thus  have  flung  away  his  money : 
he  would  not  have  given  six,  eight,  or  ten 
guineas  to  save  a  4s.  6J. :  these,  if  any,  are 
among  the  secrets  worth  knowing,  and  wfaidi 
House  of  Commons  will  insist  on  knowing. 
Insist?  —  But  when?  when  House  of  Com- 
mons has  ceased  to  be  House  of  ComnsoDs. 

Well,  then,  this  four-and-sixpenny  tripar- 
tite business — is  it  not  extortion?  Is  it  not 
corruption  ?  If  not,  still,  for  argument's  take, 
suppose,  on  the  part  of  all  three  learned  per- 
sons —  all  or  any  of  them  —  suppose  a  real 
desire  to  commit  either  of  these  crimes;  can 
imagination  present  a  more  efiectual  mode  of 
doing  it?  1111  this  be  found,  spare  your- 
self, whoever  you  are,  spare  yourself  all  such 
trouble  as  that  of  crying  out  shame  I  shame  I 
contempt  of  court  I  calumny !  blasphemy  \ 

Contempt  of  court,  forsooth!  If  contempt 
is  ever  brought  upon  such  courts  (and,  for 
the  good  of  mankind,  too  much  of  it  cannot 
be  brought  upon  them,)  it  is  not  in  the  telling 
of  such  things,  but  in  the  doing  of  them,  that 
the  culpable  cause  will  be  to  be  found. 

Here,  then,  we  see,  were  statutes  —  here 
(according  to  Lord  Eldon's  instructions)  laid 
down  as  per  §  9,  at  the  outset —  here  were 
rules  of  court  disposed  of  in  the  same  way, 
and  at  one  stroke.  Anno  1801 ,  in  the  first 
year  of  his  reign — disposed  of  at  one  stroke, 
and  in  the  same  way.  A  liberty  which  raigfat 
so  easily  be  taken  with  acts  of  parliament  — 
hard  indeed  it  would  have  been,  if  a  ju4ge 
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miglit  not  take  it  with  the  roles  of  his  own 
court.  Conformable  (we  see  here  exactly) 
was  this  operation  to  the  instructions  laid 
down  by  him,  as  per  §  9,  just  twenty  years 
before*  anno  1801,  in  the  first  year  of  his 
reign.  As  to  the  rules  of  court,  it  was  not  in 
the  nature  of  the  case  that  they  should  pre- 
sent any  additional  difllculty;  rules,  which, 
if  it  were  worth  the  trouble,  and  would  not 
make  too  much  sensation,  he  might  have  re- 
pealed in  form  at  any  time. 

Be  this  as  it  may,  here  was  the  exact  case, 
so  long  ago  provided  for  by  Eldonic  provi- 
dence: the  case,  which,  being  the  principle 
laid  down,  with  virtual  directions  given,  for 
the  guidance  of  his  next  in  command,  had 
been  made  broad  enough  to  fit.  '*  You  need 
not  be  told  (say  these  directions)  how  much 
more  obedience-worthy  common  is  than  sta- 
tute law : — law  of  our  own  making,  than  any 
of  the  kw  we  are  forced  to  receive  firom  hiy- 
gents.  But,  though  you  should  find  one  of 
our  own  laws  in  your  way — nay,  though  with 
one  of  their\  you  should  find  in  your  way 
one  of  ours  to  give  validity  and  strength  to 
it — never  you  mind  that;  your  business  is 
to  make  sure  of  the  fees.  At  the  same  time, 
fi^r  decency's  sake,  while  our  underlings,  who 
get  more  of  them  than  we  do,  are  screwing 
them  up  (and  you  may  trust  them  for  that) 
you  of  course  will  know  nothing  of  the  mat- 
ter. Should  any  unpleasant  accident  happen 
.:-.such  as  the  having  the  table  with  the 
lawful  fee,  in  company  with  the  proof  of  the 
additional  money  habitually  exacted,  bolted 
out  upon  you  in  the  face  of  the  public,  you 
will  of  course  be  all  amazement.  Though  the 
thing  can  never  have  taken  place,  but  under 
your  own  eye  -—  while  the  prisoner  was  begin- 
ning to  be  conducted  from  your  own  chambers, 
where  you  had  just  been  examining  him  — 
never  had  you  so  much  as  suspected  the  ex- 
istence of  any  such  difference." 

As  to  Lord  Abbott,  whatever  want  of  dis- 
position on  hit  part  there  may  have  been  to 
pay  regard  to  acts  of  parliament,  no  such 
want  could  there  have  been  as  to  any  such 
Instructions  as  these  of  Lord  Eldon's.  But 
whether  it  was  that  he  had  not  got  them  by 
heart,  or  that  when  the  time  came  to  repeat 
them  and  apply  them  to  practice,  his  heart 
fidled  him,  —  so  it  was — they  were  not  fol- 
lowed: and  so,  out  came  the  confession  that 
has  been  seen :  the  confession  in  all  its  i»- 
kedness. 

This  is  not  all:  not  more  than  three  years 
before,  this  very  fee  had  been  taken  into  con- 
sideration by  specially -appointed  authority, 
and  the  4s.  6d,  disallowed.  Under  the  head 
of  •  Tipstaff,*  "  the  table  of  1760"  (say 
certain  commissioners,  of  whom  presently) 
^'directs  thefeeof  6s.tobe  paid  to  the  tip- 
staff  that  carries  any  prisoner  committed  at  a 
judge's  chambers  to  the  King's  Bench  prison*" 


....'*  The  fee  of  IQf .  6dL  we  conceive  to 
have  been  taken  Ui  respect  of  these  commit- 
ments ....  for  twenty-five  years,  and  pro- 
bably longer:  but  we  recommend  that  the 
foe  of  6s.  only  be  received  in  future."* 

Mark  now  the  regard  manifested  by  these 
commissioners  —  by  these  commissioners  of 
Lord  Eldon's — for  the  authority  of  parlia- 
ment. Recommendation  soft  as  lambskin :  of 
the  extortion,  and  contempt  of  parliament, 
impudent  as  it  was,  not  any  the  slightest 
intimation,  unless  the  rotten  apology,  thus 
foisted  in  instead  of  censure,  be  regarded  as 
such.  Of  this  recommendation,  the  fruit  has 
been  already  seen :  the  fee  taken,  and,  for 
aught  that  appears,  uninterruptedly  taken 
notwithstanding.  What?  In  all  the  three 
intervening  years,  the  Chief-Justice,  had  he 
never  heard  of  any  such  recommendation?-— 
never  heard  a  rep&rt,  of  which  hi&  own  court, 
with  the  fees  belonging  to  it,  were  the  sub- 
ject ? — never  seen  any  thing  of  it  ? 

And  the  commissioners?  For  what  cause 
disallow  the  4s.  6d.  ?  Only  because  the  act 
of  parliament,  and  the  contempt  so  impu- 
dently put  upon  it,  and  the  extortion  and 
corruption  for  the  purpose  of  which  the  con- 
tempt was  put,  had  been  staring  them  in  the 
face.  Men,  who  from  such  hands  accept,  and 
in  this  way  execute,  such  commissions — is 
not  some  punishment  their  due  ?  Yes,  surely : 
therefore  here  it  is.  Public — behold  their 
names !—!.  John  Campbell,  Esq.  Master  in 
Chancery;  —  2.  William  Alexander,  Esq. 
then  Master,  now,  by  the  grace  of  Lord  El- 
don,  Lord  (Mei  Baron  of  the  Exchequer ; — 

3.  William  Adams,  Doctor  of  Civil  Law;  — 

4.  William  Osgood,  Esq. ;  —  5.  William  WaU 
ton,  Esq. 

Accompanied  are  these  recommendations 
by  certain  nfm^recommendaiioiu.  From  those 
as  to  tlp8ta£b,  reference  is  made  to  ditto  as  to 
Marshal :  and  there  it  is,  that,  after  stating 
(p.  172)  that  his  profit  arises  chiefly  out  of 
two  sources,  of  whidi  (be  it  not  forgotten) 
the  tap  is  one — with  this  source  before  them 
it  is,  that  (after  ringing  the  praises  of  it)  an- 
other of  their  recommendations  is  —  ''that 
this  matter  be  left  in  the  hands  of  the  court 
to  which  the  prison  more  immediately  be- 
longs :"  in  plain  English,  of  the  Chief-Justice, 
whose  interest  it  is  maximise  the  profit  in  aU 
manner  of  ways,  and  of  whose  emoluments 
they  saw  a  vast  portion,  rising  in  proportion 
to  the  productiveness  of  tAis  source.  Through- 
out the  whole  of  the  report,  except  for  a  pur- 
pose such  as  this,  not  the  least  symptom  of 
thinking  exhibited :  **fee»  tahen  so  mmeh,  we 
recommend  so  much :"  such,  throughout,  is  the 

*  Report  printed  for  the  House  of  Coaunoos 
.—  date  of  order  for  printing.  14th  May  1818. 
Sole  8ubje<^  of  it :  *'  Duties,  laUuries,  and  emolu- 
ments as  to  the  Court  of  King's  Bench." 
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product  of  ike  united  gouoa  of  these  five 
flcholara  of  tlie  school  of  Eldon.* 

See  now,  Mr.  Peel»  and  in  iU  genuine 
colours,  this  fresh  fruit  of  the  consistency  of 
your  consistent  friend.  See,  in  this  rich  fruit, 
the  effect  and  character  of  his  commission. 
Oppose  now,  Mr.  Peel,  if  you  have  &ce  for 
it;  oppose  now,  Mr.  Attorney- General,  if  you 
have  &ce  for  it :  impose  now,  Mr.  Attorney- 
General  Copley  -^r  neither  must  your  name 
be  covered  up  —  the  permitting  of  the  House 
of  Commons  to  exercise  the  funcdoos  of  the 
House  of  Commons. 

Oppose  now,  if  you  hare  fiuse  for  it,  "  the 
dragging  the  judges  of  the  land"  before  the 
Caioe  whom  you  are  addressing — the  tri- 
bunal of  parluunent.  Fear  no  longer,  Mr. 
Peel,  if  ever  you  feared  before,  the  obtaining 
credence  for  your  assurance — that  it  was  by 
Lord  Eldon  his  Majesty  was  advised  to  com- 
mission Lord  Eldon  to  report  upon  the  con- 
duct of  Lord  Eldon.  Mr.  Canning  —  you, 
who  but  two  years  ago  —  so  light  in  the  scale 
of  sentimentaUsm  is  public  duty  weighed 
against  private  friendship,  -^and  such  friend- 
ship !) —  you,  who  so  lately  uttered  the  so 
solemn  promise  never  to  give  a  vote  that 
should  cast  imputation  upon  Lord  £Ildon, — 
watch  well.  Sir,  your  time,  and  when,  dUae 
imputations  having  come  on,  votes  come  to 
be  given  on  them,  repress  then,  if  possible, 
your  tears,  and,  wrapping  yourself  up  in  your 
i^ony,  hurry  out  of  the  House. 


SECTION  XIIL 

now  THE  CHANCELLOR  WBNT  TO  PAft- 
LIAMENT,  AND  GOT  THE  COEAUPTION 
ESTABLISHED. 

The  explosion  has  been  seen.  Blown  by  it 
into  open  air,  was  the  scheme  of  taxing  with- 
out psrliament,  and  in  the  teeth  of  parliament. 
At  the  same  time,  a  handle  for  denunciation 
was  left  prominent ;  and  it  has  been  seen  how 
broad  an  one :  a  handle  too,  which  some  WU" 
Hams  or  other  might  at  any  time  lay  hold 
o^  and  give  trouble :  the  trouble  which  the 
driver  of  pigs  has  with  his  pigs  —  the  trouble 
of  collecting  honourable  goiUemen  together, 
and  whiBtUng  them  in  when  the  question  is 
called  for.  Delay,  therefore,  was  not  now  in 
season.  November  21,  1821,  was  the  day 
on  which  the  breach,  as  above,  was  made :  a 
session  did  not  pass  without  providing  for  the 
repair  of  it:  the  10th  of  June  1822,  is  the  day 
on  which  the  first  stone  was  laid;  and  how 
thorough  and  complete  the  repair  is,  remains 
BOW  to  be  shown.     The  hand  of  parliament 

*  Report  of  tbe  oommiisionerB  on  the  duties, 
sslaiies,  and  emoluments  in  courts  of  Jnstioe ;  ^ 
as  to  the  Court  of  EJng's  Bench.  *«Ordendby 
tile  House  of  Commons  to  be  printed  I4tfi  May 
I8ia" 


being  the  only  applicable  instrument,  stoopiag 
at  last  to  employ  it  could  not  but  be  more  or 
less  mortifying  to  a  workman  to  whom,  for 
so  many  years,  it  had  been  a  footbaU.  But* 
to  Lord  Eldon,  the  part  of  the  reed  ia  not 
less  fiumliar  thui  that  of  the  oak ;  and  what 
was  lost  in  universally  applicable  power  wiU 
be  seen  gained  in  ease  and  tranquillity,  re- 
ference had  to  this  special  and  most  valuable 
use  of  it. 

Act  22d  July  1822,  3  Geo.  IV.  c  06._ 
Title,  **  An  Act  to  enable  the  Judges  of  the 
several  Courts  of  Record  at  Westminster  to 
make  Emulations  respecting  the  Fees  of  the 
Officers,  Clerks,  and  Ministors  of  the  said 
Courts." 

The  preamble  has  been  seen :  business  of 
it,  skinning  over  the  past  illegality,  section  6. 
Business  of  the  first,  empowering  these  same 
judges  to  screw  up  to  a  maximum,  and  with* 
out  stint,  tbe  accustomed  fees :  of  the  second, 
to  add  any  number  of  new  ones:  of  the  third, 
making  it,  to  this  effect,  the  special  duty  of 
all  underlings  to  do  whsiever  their  mastera 
please :  of  the  fourth,  anxiously  easing  them 
of  the  trouble  of  regulating  solidtors'  fees, 
forasmuch  as  nothing  was  to  be  got  by  it: 
of  the  fifth,  providing,  as  has  been  and  will 
be  seen,  for  the  concealment  of  the  fiees  as 
before,  should  more  be  to  be  got  at  any  time 
by  their  being  concealed  than  by  their  beiqg 
known :  of  the  sixth,  which  is  the  last,  pro- 
viding compensation  for  any  the  smallest  fee, 
which,  by  accident,  should  happen  to  slip  out  s 
should  any  such  misfortune  ever  happen,  the 
losers  are  not  only  authorised,  but  **required^*' 
to  tell  "his  Maje§tjf"  of  it. 

For  every  possible  additional  duty,  an  addi- 
tional  fee,  or  batch  of  fees :  Good.  In  §  14, 
or  elsewhere,  it  will  be  seen  how  it  is  that, 
by  multiplying  sudi  duHes  under  the  rose, 
equity  pace,  and  equity  cost,  have  been  ren- 
dered what  they  are. 

Everything  at  **  discretion,"  (§  1 :)  every- 
thing as  they  "  s/udl  ses  fit,*  (§  1 :)  the 
people  of  England,  all  who  have  redroa  to 
seek  for  injury  firom  without  doors  — all  idio 
have  to  defend  themselves  against  any  of  those 
injuries  of  which  these  same  judges  are  tlie 
instruments — all  who  have  to  de£rad  them- 
selves against  injuries,  the  seat  of  which  is  in 
the  pretended  seat  of  redress — all  who  have 
to  defend  themselves  against  the  attacks  of 
any  of  those  villains  with  whom  Lord  Eldon 
has  thus  placed  these  judges,  together  witk 
himself^  in  partnership — all,  all  are  thus  de- 
livered up  bound,  to  be  plundered  in  secrat^ 
wthout  stint  or  controid,  by  the  hands  of 
these  same  judges.  Never  could  more  aoliei- 
tilde  have  been  demonstrated:  never  nsoie 
appropriate  talent,  as  weU  as  care,  expended 
in  satisfying  it :  so  exquisite  the  work»  the 
most  exquisitely  magnifyiiv  microscope  ta^jUL 
bechaUeiifodtobiii«toviewaflaiiri]iitk  la 
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the  ttjle  4>f  English  IcgiiltiioD,  it  nsy  be 
givon  as  a  model :  as  a  study  —  for  a  young 
dnuig^tBiiiaDy  wlio,  fiir  sections  a  yard  long, 
looks  to  be  paid  at  so  much  a  word.  The 
same  hand,  which,  had  no  better  interest  than 
the  public's  been  to  be  ivovided  for,  would 
have  left  loop-holes,  through  whidi  the  entire 
substance  of  the  measure  might  be  extracted, 
has,  in  this  its  darling  work,  as  if  by  an  her- 
metic seal,  closed  all  such  crannies.  Could 
this  pamphlet  haye  been  made  to  hold  it,  I 
should  have  copied  it,  and  pointed  out  the 
beauties  of  it.  For  comprehensiveness  it  has 
but  one  rival,  and  that  is  in  the  law  called 
eiml  isao.  Quod  prindfi  placuit  legit  habei 
vigorem.  For  pnndpif  put  judid,  you  have 
the  act  of  EngHMh  law — the  act  of  George 
the  Fourth. 

The  enacting  p^rt  could  not  be  too  dear 
of  equivocation :  aind  not  a  particle  it  to  be 
£>und  in  it.  The  preamble  presented  an  ir- 
resistible demand  for  equivocation ;  and  here 
it  ia.  Seen  already  (in  §  &)  has  been  this 
same  preamble,  with  its  essential  word  e^ 
feetMeihf,  Note  here  the  use  of  it :  it  is  this. 
The  more  effk^tuaUy  to  turn  men's  minds  aside 
from  the  idea  of  the  illegality, — causing  them 
to  suppose,  that  though  nothing  had  been  done 
but  what  was  legal,  strictly  legal,  yet,  to  give 
to  what  had  been  done  its  full  eiSect,  legal 
mackmery  v^l  some  shape  or  other  was  needed, 
in  addition  to  such  as  learned  workmen  stood 
already  provided  with :  and  that,  to  give  ex- 
istence to  such  additional  machinery  was 
accordingly  the  object  of  the  act.  Now,  the 
fiict  is,  tluit  no  such  additional  machinery  does 
the  act  provide  or  attempt  to  provide :  not 
an  atom  of  it.  What  it  does,  is  —  easing  the 
hands  of  the  criminals,  of  whatsoever  dieck 
they  £elt  applied  by  the  consciousness  of  their 
so  lately  divulged  criminality,  — thus  giviqg 
to  them  the  undisturbed  power  of  tazixig  the 
people  for  their  own  profit,  without  stint; 
and,  for  this  purpose,  rendering  that  power 
which  had  so  long  been  arbitrary  iafact,  at 
length  arbitrary  by  law, 

Remains  the  clause  about  keeping  the  table 
of  fees  exposed  to  view.  They  are  to  be 
**kept  hung  up"  —  these  table  of  fees — 
**  hung  up  in  a  conspicuouB  part  of  the  "  room. 
Good :  and  while  there  hung  up,  what  will 
be  the  effect  of  them  ?  The  same  as  of  those 
hung  up  in  virtue  of  those  former  statutes  of 
George  II.,  with  the  King's  Bench  rule  that 
followed  them.  The  ploM  they  are  hung  up 
in,  is  to  be  a  conspicuous  one.  Good :  but 
the  characters  f  of  these  nothing  is  said;  so 
that  here  is  a  loop-hole  ready  made  and  pro- 
vided. 

In  the  above-mentioned  case,*  which  pro- 
duced the  demand  for  this  act,  a  document, 
felierred  to  as  a  ground  of  the  dedsion,  is — 

•  mi.    BameweU  and  Aldasoo,  v.  206. 


a  mla  of  eoart»  of  Mkhaelaaa  temi,  3  Geo. 
ILf  and  •<  the  table  of  fees  settled  in  the 
foUowing  year."  In  article  Sth  of  the  dooi- 
ment  intituled  **  Rules  and  Orders,"  lie. 
mentioned  in  that  same  rule  of  coon,  which, 
without  any  title,  is  in  Latin,  in  speaking  ai 
the  table  d  foes,  it  is  said,  that  it  shall  be 
«« fiurly  written  in  a  plain  and  l^jible  hand." 
With  this  dause  lying  before  him  -^  and  he 
could  not  but  have  had  it  lying  before  him.*. 
with  this  dause  lying  before  him  it  is,  that 
the  penner  of  this  same  act  of  Lord  Eldon'a 
contents  himself  with  speaking  about  the 
placet  and  says  nothing  about  the  kami. 

What  the  omission  had  for  its  cause — whe- 
ther design  or  acddent— judge,  whosoever  is 
free  to  judge,  from  the  whole  complexion  of 
the  business.  Not  that  even  in  this  same 
rule  of  court,  with  its  **  fair  and  legible  hamd^" 
there  was  anything  better  than  the  semblance 
of  honesty.  Tables  of  bene&ctors  to  churches 
and  parishes — tables  of  turnpike  tolls — ^were 
they,  even  in  thou  days,  written  in  ofiir  and 
legible  hand  f  No :  they  were  painted  in  print 
hand,  as  they  are  still,  in  bUck  and  gold. 
But»  if  instead  otfair  and  legible^  the  charac- 
ters should  come  to  be  microscopic,  and  as 
illegible  a  scrawl  as  can  be  found  —  suppose 
in  tile  grim-gribber  hand  called  centra  hand^- 
a  precedent  of  this  sort  will  not  be  among 
the  authorities  to  be  set  at  nought :  this  will 
not  be  among  the  cases  in  whidi,  according 
to  Lord  Eldon's  consistency,  as  per  psge  356, 
'*  It  would  be  more  consistent  to  suppose 
some  ground  appeared  to  former  judges,  upon 
which  it"  (the  act  of  parliament,  or  the  nile 
of  court,  or  both)  "  might  be  rendered  con- 
sistent with  the  practice"  —  meaning,  with 
the  practice  carried  on  in  violation  of  them. 

Lord  Eldon^sAct^  or  The  Eldon  Act,  should 
be  the  style  and  title  of  thia  act.  Precedent, 
Lord  EUenborough^s  Act,  — so  styled  in  a  late 
vote  paper  of  Honourable  House :{  I^ord  £1- 
lenborough's  act,  sole,  but  sufficient  and  cha- 
racteristic,  monument,  of  the  legislative  care, 
wisdom,  and  humanity  of  that  Peer  of  Parlia- 
ment, as  well  as  Lord  Chief  Justice.) 

t  See  the  book  intituled  ^*  Rules,  Ciders,  and 
Notices,  in  the  Court  of  Khig's  Bench ...  to  the 
21  Oea  IL  indusive."  ad  edit  1747.  Page  not 
referable  to,  there  belns  no  paging  in  the  book! 

±  May  17th,  182A. 

0  Note,  Uiat  *'  effectually^  as  eSlMure  cor- 
ruption is  sanctioned,  nothing  is  saidTof  any  that 
is  past.  If,  in  the  situation  in  question,  the  word 
respoiuibUtty  were  anything  better  than  a  moc- 
kery, the  fate  of  Lord  Blacdesfield— and  on 
so  much  stronger  grounds— would  await  Lord 
Eldon,  his  instruments,  and  accomplices.  But, 
forasmuch  as  all  such  responsibility  w  a  mere 
mockery,  the  only  practical  and  practicable  course 
would  be— for  some  member  (Mr  John  Williams 
for  example,)  to  move  for  a  hill  of  indemnity  for 
them :  which  motion,  to  prove  the  needlessness 
of  it,  would  call  forth  another  stream  of  Mr. 
Peel's  doquence :  a  reply  might  afford  no  bad 
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•  As  to  the  duuioellor't  Mug  the  primtm 
mohik  of  the  act,  —  only  for  form's  sake,  and 
to  anticipate  cayU,  can  prooi  in  words  be  ne- 
cessary. The  bill  hetng  a  money  bQl,  it  could 
not  make  its  first  appearance  in  the  House  in 
which  Lord  Eldon  rules  these  matters  by  his 
own  hand.  The  members,  by  whom  it  was 
brought  into  the  only  competoit  house,  were 
the  two  law-of&oers :  and  that,  by  these  two 
oflBdal  persons,  any  such  bill  conld,  oonsist- 
ently  either  with  usage  or  propriety,  hare 
been  brought  in  otherwise  than  under  the 
direction  <^the  head  of  the  law,  wiU  not  be 
aflurmed  by  any  one.  The  Act,  then,  was 
LOHD  ELDON'S  Act. 


SECTION  XIV. 

BOW  THE  READ  OF  THE  LAW,  SEEING  SWIN- 
DLXNG  AT  WORK,  CONTINUED  IT,  AND  TOOK 
HIS  PftOFIT  OUT  OF  IT. 

Swindling  is  an  intelligible  word :  it  is  used 
here  for  shortness,  and  because  fomiliar  to 
everybody.  Look  closely,  and  see  whether, 
on  this  occasion,  it  is  in  any  the  slightest  de- 
gree misapplied. 

By  statute  90  Geo.  IL  c.  24,  §  1  —  «  AH 
persons  who  knowingly  or  designedly,  by  fidse 
pretence  or  pretences,  shall  cbtain  from  any 
person  or  persons,  money ....  with  intent  to 
cheat  or  defraud  any  person  or  persons  of  the 
same ....  shall  be  &ied  or  imprisoned,  or ... . 
be  put  in  the  pQlory,  or  publicly  whipped,  or 
transported ....  for ... .  seven  years."* 

1.  «  Aaperwons"  says  the  act.  If,  then,  a 
Muier  M  ChaHcerjf,  mo  comporting  himself  as 
above,  is  not  a  person,  he  is  not  a  $wmdkr: 
if  he  it  a  person,  he  it. 

2.  And  so,  in  the  case  of  a  cofaanttioiier  cf 
htatknqUM,  if  any  one  there  be  who  has  io 
comported  himsd£ 

3.  So  likewise  in  the  case  of  any  other  func- 
tionary, holding  an  olBoe  under  Lord  Eldon. 

4.  So  likewise  in  the  case  of  every  harri§- 
Ur,  practising  in  any  of  the  courts  in  or  over 
whidi  Lord  Eldon  is  judge ;  in  die  case  of 
every  audi  barrister,  if  to  oomportiDg  himselt 

5.  Addy  every  tofieifor. 


occasion  for  Whig  wigi.  could  a  decent  doak  be 
found  for  thdr  departed  saint. 

•Let  it  not  be  said,  that  to  come  wlthfai  this 
act  it  is  nseesisTy  a  man  should  have  proposed  to 
himsdf  the  pieasuTO  of  being,  or  of  being  called, 
acA«a<;  the  man  the  act  means,  if  it  means  any 
man,  is  he  who^  on  obtainiDg  the  money  by  any 
false  pretence,  intends  to  convert  it  to  hi>  own 
use.  Instead  of  the  words  dieat  and  defraud^ 
wordi  which — and  not  the  less  for  being  so  fami- 
liar—require a  definition,  better  woaM  it  have 
beoi,  if  a  definition  such  as  die  above  had  been 
employed.  But  logic  is  an  utter  stranger  to  the 
statute-book,  and  without  any  such  hcq>  (torn  it 
as  Ib  here  endeavoured  to  be  given,  the  act  has 
been  constantly  receiving  the  am>ve  interpretation 
inprsctice. 


If,  however,  it  is  true,  as  indicated  in  the 
samples  given  in  §  2,  that  in  the  case  of  the 
solicitor,  in  respect  of  what  he  does  in  tliit 
way,  he  is,  by  the  subordinate  judge  (tke 
aforesaid  Master)  not  only  to  a  great  extent 
oUamedf  but  at  the  same  time  to  a  certain 
extent  eomveUed,  —  here,  in  his  case,  is  no 
inconsiderable  alleviation :  in  the  guiH  of  the 
official,  that  of  the  non-official  malefiicton  is 
eclipsed,  and  in  a  manner  swallowed  up  sad 
drowned. 

So  far  as  regards  Masters  in  Chancery:  to 
judge  whether,  among  those  same  aubordinate 
judges  under  Lord  Eldon,  there  be  any  such 
person  as  a  twimUer,  and  if  so^  what  number 
of  sudi  persons,  see  the  sample  given  in  §1 

Same  question  as  to  commissioners  of  baak- 
rupts,  concerning  whom,  except  as  fidlows,  it 
has  not  as  yet  been  my  fortune  to  aseet  with 
any  indications.  Lists  of  these  commisnao- 
ers,  14 :  in  each  list,  5 :  all  creaturea,  all  re- 
movable creatures — accordingly,  all  so  msay 
virtual  pensioners  during  pleasure — of  Lord 
Eldon.  Further  subject  of  inquiry,  whether 
these  groups  likewise  be,  or  be  not,  ao  msay 
gangs  of  his  learned  swindlers. 

Indication  from  the  Morning  CAronide, 
Friday,  Apnl  15,  1825. 

At  a  common  conncO,  Thursday,  Aprfl  14, 
information  given  by  Mr.  FaveL  Appoint- 
ment made  by  list  2d  of  these  < 
for  proof  of  debts  in  a  certain  < 
pointed,  that  from  12  to  1 ; 
named  in  the  instrument  of  appointment, 
Messrs.  Glynn,  Whitmore,  and  Bfr.  M.  P. 
Horace  Tvriss.  Attendance  by  Mr.  Glynn, 
none :  by  Mr.  Whitmore,  as  Uttle :  conse- 
quence, notiiing  done :  by  Mr.  Horace  TwiM, 
an  hour  and  a  half  after  the  commencement 
of  the  appointed  time,  half  an  hour  after  the 
termination  of  it,  a  call  made  at  the  place. 
Had  he  even  been  in  attendance  from  the 
commencement  of  the  time,  instead  of  step- 
ping  in  half  an  hour  after  the  termination  of 
it,  still,  oommisaioners  more  than  one  not 
being  present,  no  busuiess  oould  (it  aeeiDs) 
have  been  done.  To  what  purpose,  thea, 
came  he  when  he  did,  unless  it  was  to  nrnke 
a  tHde  to  the  attendance-fee?  Moreover,  for 
tiiis  mm^^atendanee  of  theirs,  Messrs.  Glynn 
and  Whitmore,  have  they  received  their  o^ 
tendanee4ees?  If  so,  let  them  prove,  if  they 
can,  that  they  are  not  swindlers.  ICr.  Horace 
Twiss,  who  does  not  attend  any  part  of  the 
time,  but  steps  in  half  an  hour  after,  when 
his  coming  cannot  answer  the  purpose,  has 
he  received  for  that  day  any  attendance-fee? 
If  so,  then  comes  the  same  task  for  him  to 
perform.  Mr.  Favd'a  candour  snppooes  some 
excuse  may  be  made  for  Bfr.  Twias:  if  so,  a 
very  lame  one  it  will  be.  An  option  he  should 
have  had  to  make  is,  to  do  hb  duty  as  a  omb- 
missioner  of  bankrupta,  and  not  be  a  member 
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of  parliament,  or  do  his  duty  as  a  member  of 
parliament  (oh,  lidiculoua ! )  and  not  be  a  com- 
missioner of  bankrupts :  —  a  commissioner  of 
bankrupts,  and,  as  such,  one  of  Lord  Eldon's 
pensioners.  Convinced  by  his  commissioner- 
ship  of  the  immaeulateness  of  his  patron,  com- 
missioner makes  a  speech  for  patron,  much, 
no  doubt,  to  the  satisfiujtion  of  both.  Should 
a  committee  be  appointed  to  inquire  into 
Chancery  practice — there,  Blr.  Peel,  there — 
in  Mr.  Twiss,  you  have  a  chainium  for  it. 

Meantime,  suppose,  for  aigument's  sake, 
Mr.  Twisa  comporting  himself  in  any  such 
manner  as  to  give  just  cause  of  complaint 
against  him — be  the  case  ever  so  serious — 
to  what  person,  who  had  any  command  over 
his  temper,  would  it  appear  worth  while  to 
make  any  such  compUunt?  To  judge  whe- 
ther it  would,  let  him  put  the  question  to  Mr. 
Lowe,  as  per  §  10. 

These  men — or  some  (and  which  ?)  of  them 
.«>  being  so  many  swindlers, — he  who,  hunp* 
ing  them  to  be  so,  protects  them  in  sudi  their 
practices,  and  shares  with  them — with  all  of 
them — in  their  prcfits,  what  uhef  Is  not 
be  too  either  a  tmndler,  or,  if  distioguishable, 
something  still  worse  ?  If,  with  strict  gram- 
matical or  legal  propriety,  he  cannot  be  de- 
nominated a  receiver  of  stoUn  goods,  —  stiU, 
the  relatum  borne  by  him  to  these  swindlers, 
is  it  not  exactly  that  which  the  reoetver  of 
stolen  goods  bears  to  the  thief  f  Masters  in 
Chancery,  10  ;  Cowuaissioners  o/Baukrupts, 
90 ;  together,  100 ;  and,  upon  the  booty  misde 
by  every  one  of  them,  if  any,  who  is  a  swin- 
dler, does  this  receiver  of  a  portion  of  their 
respective  gains  make  Ins  profit:  these  same 
swindlers,  every  one  of  them,  made  by  him 

what  they  are Stop  I  Between  the  two 

Borts  of  receivers,  — the  thief- breeding  and 
the  swindler-breeding  receivers, — one  differ- 
ence, it  is  true,  there  is.  The  ihirf-breeder, 
though,  in  so  for  as  in  his  power,  he  gives 
eon^dment  to  his  confederates,  he  does  not, 
because  he  cannot,  give  them  tfltpimtty:  — 
whereas  the  smadUr-breeding  receiver,  see- 
ing that  he  can,  gives  both. 

Masters  in  Chancery — creatures  of  this 
same  creator,  almost  all,  if  not  all  of  them  — 
18  there  so  much  as  one  of  them  who  is  not 
a  swindler — an  habitual  swindler  ?  Say  no, 
if  you  can,  Lord  Eldon  1  Say  no,  if  you  can, 
Mr.  Secretary  Peel  I  Deny,  if  you  can,  that 
your  Mentor  is  in  partnership  with  all  these 
swindlers.  Deny  it,  if  you  can,  that,  out  of 
those  who  haye  accepted  from  him  the  ap- 
pointment of  reporting  him  blameless,  two 
are  of  the  number  of  these  same  swindlers. 

'*  Oh,  but,"  by  one  of  his  hundred  mouth- 
pieces, cries  Lord  Eldon,  "  nothing  has  he 
ever  known  of  all  this :  nothing,  except  in 
those  instances  in  which  his  just  displeasure 
at  it  has  well  been  manifested.  Whatever 
there  be  that  is  amiss,  never  has  been  want- 


ing the  desire  to  rectify  it — the  aiudoas  de- 
sire   But  the  tMk!  think  what  a  taski 

think  too  of  the  leisure,  the  quantity  of  lei- 
sure necessary  1  necessary,  and  to  a  man  who 
knows  not  what  it  is  to  have  leisure  1  Then 
the  wisdom  1  the  consummate  wisdom !  the 
recondite,  the  boundless  leammg !  Alas !  what 
more  easy  than  for  the  malevolent  and  the 
foolish  to  besputter  with  their  slaver  the  vir- 
tuous and  the  wiM  V* 

Not  know  of  it  indeed?  Oh  hypocrisy! 
hypocrisy  I  The  keeper  of  a  house  of  ill-lame 
....  to  support  an  indictment  against  him,  is 
it  necessary  that  everything  done  in  his  house 
should  have  been  done  in  Us  actual  presence? 
Ask  any  barrister,  or  rather  ask  any  sotidtor, 
whom  retirement  has  saved  from  the  chancel- 
lor's prospect-destroying  power  —  ask  him, 
whether  it  be  in  the  nature  of  the  case,  that 
of  all  the  modes  in  which  depredation  has 
been  practising  in  any  of  his  courts,  there 
should  have  been  so  much  as  one,  that  can 
ever  have  been  a  secret  to  him  ? 

No  time  tor  it^  indeed  1  Of  the  particular 
tnae  and  wordSf  employed  by  him  in  talking 
backwards  and  forwards,  in  addition  to  the 
already  so  daborately-organiied  general  mass, 
as  if  to  make  deJay  and  pretences  for  it,  a 
thousandth  —  a  ten  thousandth  part — would 
have  served  an  honest  man  anywhere  for  a 
reform :  a  reform  which,  how  for  soever  from 
complete,  would  suffice  for  striking  off  two- 
thirds  of  the  existing  mass,  and  who  can  say 
how  much  more  ? 

Have  you  any  doubt  of  this,  Mr.  Peel  ? — 
accept,  tben,  a  few  samples :  — 

1.  Reform  the  first.  ^Directed  to  the  pro- 
per person.)  Order  in  tliese  words :  Charge 
for  mo  more  dags  than  gou  attend.  Number  of 
words,  eight.  At  the  Master's  office,  off  go 
two-thirds  of  the  whole  delay,  and  with  it,  of 
the  expense. 

2.  Reform  the  second.  Teri :  On  everg 
attendanee-dag,  attend  ten  hows.  Paraphrase: 
Attend  these  ten,  instead  of  the  five,  four, 
or  three,  on  which  you  attend  now.  For  your 
emolmnent,  with  the  vast  power  attached  to 
it,  give  the  attendance  which  so  many  thou- 
sand other  official  persons  would  rejoice  to 
give  finr  a  twentieth  part  of  it. 

3.  A  third  reform.  In  the  gear  there  are  12 
months :  serve  in  everg  one  of  them,  Mentha 
excepted  for  oaeoliioii,  those  in  which  no  wrong 
that  requires  redress  is  practised  anywhere. 

4.  A  fourth  reform.  Tou  are  one  person : 
any  derk  of  your's,  another.  The  business  of 
any  derk  of  your's  is  to  serve  with  you,  not 
for  you.  Serving  by  another,  i&notaerving, 
but  swindlii^. 

Small  as  is  the  number  of  words  in  the 
above  proposed  orders,  anybody  may  see  how 
many  more  of  them  there  are  tiian  are  strict- 
ly needful  to  the  purpose  of  directing  what 
it  is  desired  shall  be  done. 
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Numerow  are  the  relbnni  that  might  be 
added :  all  of  them  thus  simple ;  many  of  them 
Btill  more  conckely  ezpresaible. 
.  Oh,  but  the  learning  necessary  1  the  recon- 
dite lore  I  fruit  of  motiter  Bladutone's  twice 
twenty  years'  lueabratioos  I  Learning  in- 
deed I  Ofalltherefimnsihathaye  been  seen, 
is  there  a  single  one  that  would  require  more 
learning  than  is  possessed  by  his  lordship's 
housekeeper,  if  he  has  one,  or  any  one  of  his 
housemaids? 

WUdom  necessary  for  anything  of  all  this  ? 
Oh  hypocrites  1  nothing  but  the  most  com- 
mon of  all  common  honesty. 

Of  those,  whom,  because  unsuccessftd  poor 
and  powerless,  men  are  in  the  habit  of  calling 
MmvidkrSf  the  seat — that  of  many  of  them 
at  least — is  in  the  huUu:  of  those  hereby 
supposed  swindlers,  whom,  because  rich  and 
powerful,  no  man  till  now  has  ever  called 
moindlen — the  seat  — the  seat  of  ten  of  them 
at  least — is  in  the  Houee  of  Lords,  As  be- 
tween the  one  class  and  the  other,  would  you 
know  in  which,  when  the  principle  of  legiti^ 
maeif  has  given  way  to  the  greatent-liappineas 
pHndpley  public  indignation  will  press  with 
soTerest  weight?  Set  them  against  one  an- 
other in  the  balance. 

1.  Quanitihf  of  mieekief  produced — is  that 
among  the  artides  to  be  put  into  the  scale  ? 

Nothing,  in  comparison,  the  mischief  of  the 
second  order :  nothing  the  ahrm  produced  by 
the  offence  of  him  whose  seat  is  in  the  hulks. 
Against  all  such  offences,  Mch  man  bears 
what,  in  his  own  estimation,  is  little  less  than 
an  adequate  security — hb  own  prudence :  a 
circumstance  by  which  the  swindler  is  distin- 
guished, to  his  advantage,  from  the  tkief. 
No  man  can,  for  a  moment,  so  much  as  fimcy 
himself  secure  against  the  hand  of  the  swind- 
ler, if  any  such  there  be,  whose  seat  is  in  the 
Home  of  Lords.  United  in  that  irresistible 
hand,  are  the  powers  of  fraud  and  force. 
Force  is  the  power  applied  to  the  victim ; 
fraud,  the  power  applied  to  the  mind  of  the 
public;  apiAied  as,  with  but  too  mudi  success, 
it  has  been  hitherto,  to  the  purpose  of  en- 
gaging it  to  look  on  unmoved,  whOe  depreda- 
ticn^  in  one  of  its  most  shameless  shapes,  is 
exercised  under  the  name  of  justice. 

2.  Unpremeditatedness — is  it  not  in  posses- 
sion of  being  regarded  as  operating  in  ezten- 
ustion  of  moral  guilt  ?  Dtliberateness,  as  an 
aggravation  ?  Ddibawteness,  does  it  not,  in 
case  of  homicide,  make  to  the  offender  the 
difference  between  death  and  Itfo,  under  the 
laws  of  blood  so  dear  to  honourable  gentle- 
men noble  lords  and  learned  judges?  Of 
those  swindlers,  whose  seat  is  in  the  hulks, 
how  many  may  there  not  be,  whose  delin- 
quency niay  have  been  the  result  of  a  hasty 
thought  iM^tten  by  the  craving  of  the  mo- 
ment? Answer  and  then  say — of  the  swin- 
dler, if  any  such  these  be,  whoee  seat  is  in  the 


House  of  Lords,  the  ofibiise,  is  it  not  th6  de» 
liberate^  the  retfularhf  repeated,  the  daihf  re- 
peated, the  auihenticalfy  recorded  praetioe  ? 

3.  Quantity  of  profit  mBAe — is  that  among 
the  circumstances  that  influence  the  magni- 
tude  of  the  crime  ?  For  every  penny  made  by 
the  swindler  whose  seat  is  in  the  hulks,  the 
swindler,  if  any,  whose  seat  is  in  the  Homse 
of  Lords,  makes  6s.  Sd. :  six-and-eight-penoe? 
aye,  six-and-eight-pences  in  multitudes. 

4.  Indigence — is  it  not  in  possession  of 
being  regarded  as  operating  in  extenuation  of 
moral  guilt  ?  All  have  it  of  those  whose  seat 
is  in  the  hulks.  No  such  extenuation,  but  on 
the  contrary,  the  opposite  aggravation  have 
they,  if  any,  whose  seat  is  in  the  House  of 
Lords. 

5.  Vneducatedness-^ia  it nc^ in poueanon 
of  being  regarded  as  operating  in  extenuation 
of  moral  guilt  ?  Ooodness  of  education,  or,  at 
least,  the  means  of  it,  as  an  aggravation  ? 
The  extenuation,  you  have  in  the  case  of 
those  whose  seat  is  in  the  hulks :  the  aggra- 
vation, in  the  case  of  those,  if  any,  whose 
seat  is  in  the  House  of  Lords. 

6.  Multitude  of  the  ojffenders-^  does  that 
obliterate  the  crime?  Go  then  to  the  hulks 
and  fetch  the  swindlers  who  serve  there,  to 
sit  with  their  fellows,  if  such  there  be,  who 
serve  in  the  House  of  Lords. 

7.  Long  continuance  of  the  practice  —  is  it 
in  the  nature  of  that  circumstance  to  oblite- 
rate the  crime  ?  Much  longer  have  there  been 
swindlers  out  of  the  Blaster's  office  than  there 
can  have  been  in  it.  The  earliest  on  record 
are  those  who  "  spoiled  the  Egyptians :"  but 
with  them  it  was  all  pure  fitiud :  no  force  waa 
added  to  it. 

Learning — appropriate  learning — of  de- 
mand for  this  endowment,  assuredly  there  ia 
no  want :  and  not  only  for  ^tas,  whidi  eveiy 
lawyer  speaks  of,  but  for  original  and  ori- 
ginating genius  —  an  endowment  which  no 
kwyer  ever  speaks  of.  Adding  to  the  mass 
in  the  Augean  stable,  every  ox  had  wisdom 
enough  for —  every  ox  that  ever  was  put  into 
it :  to  employ  a  river  in  the  cleansing  of  it, 
required,  not  the  muscle,  but  the  genius  of  a 
Hercules. 

Wisdom  ?  Yes,  indeed :  but  of  what  sort? 
Not  that  which  is  identical  with,  but  that 
which  is  opposite  to.  Lord  Eldon*s.  Tears 
spent  in  the  pursuit  of  those  which  we  have 
seen  to  be  the  actual  ends  of  judicature,  four- 
and- twenty.  True :  but  by  every  year  thus 
spent,  a  man  wiU  have  been  rendered,  not 
the  more,  but  so  much  the  less  apt,  for  pur- 
suing the  ends  of  justice.  Lord  Eldon  serve 
the  ends  of  justice?  He  knows  not  even  what 
they  are.  Ask  him  what  they  are  — at  the 
end  of  half  an  hour  employed  in  talking  back- 
wards and  forwards,  he  will  condudke  with 
his  speech  in  ex-parte  Leicester,  and  the  pas- 
sage that  has  been  seen  in  it.    Ask  what  are 
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the  endg  of  justice?  Thirty  paces  are  more 
than  I  need  go»  to  see  boys  in  namber,  any 
one  of  whom»  when  the  question  had  found 
him  mute,  or  worse  than  mute,  could  answer 
and  take  his  place. 

Tes :  in  that  man,  in  whom  the  will  has 
been  vitiated  as  his  has  been,  the  understand- 
ing — sure  as  death — has  been  vitiated  along 
with  it.  Should  a  pericranium  such  as  his 
ever  meet  the  hand  or  eye  of  a  Gall  or  a 
Spurzheim,  they  will  find  the  organ  of  jus- 
tice obliterated,  and  the  organ  of  chifMue,  — 
a  proeeu  from  their  organ  of  theft  grown  up 
in  the  place  of  it.* 

If  I  misrecoUect  not,  this  section  has  been 


*  Howtogiant  licence  under  the  guise  of  cen- 
sure: 

Extraeifrom  the  Examiner ,  Ntn,  7, 1824 ; — 
**  The  SiX'Clerkt,^ln  the  Court  of  Chancery, 
on  Monday,  the  following  conversation  occurred. 
An  affidavit  having  been  handed  to  the  Lord 
Chancellor,  his  lordship  asked, '  what  is  themesn- 
ing  of '^  Agent  to  a  Six-derk,*'  which  I  see  there  ? 
What  is  his  business?'— Mr.  Han*s  client 
stated,  that  the  agent  was  a  person  who  manages 
the  business  for  a  Six-derk. — Lord  Chancellor : 
'  And  what  does  the  Six-derk  bimsdf  ? '  —Soli- 
dtor:  'Attends  the  Master.*— Lord  Chancellor: 
'•  Then  he  is  entirdy  out  of  the  business  of  his 
own  office :  he  does  nothing  in  it  ?*  —  Solidtor : 
*  Nothing,  my  lord.  —  The  Lord  Chancdlor 
(after  a  pause :)  *  When  I  came  into  this  court, 
the  Six-clerks  were  the  most  effident  sdidtors  in 
the  Court  of  Chancery.  Some  of  the  most  eminent 
solidtoirs  were  derks  of  that  class,  and  used  to 
transact  their  buainess,  and  drawnp  minutes  with 
such  ability^  that  we  had  few  or  no  motions  to 
vary  minutes*  But  now  the  Six-derk  abandons 
his  business  to  a  person  who  knows  nothing  at  all 
about  it.  'Tis  no  wonder,  then,  that  dekys  have 
crept  into  the  practice,  which  we  former^  knew 
nothing  of.  However,  before  it  proceeds  rarther, 
1*11  take  care  that  solidtors  in  this  court  shall  be 
obliged  to  transact  thehr  business  in  person.'  " 

*  When  I  came  into  this  court:'  that  is  to  say. 
four-and-twenty  years  aga  GkM)d,myLord,aiid 
where  have  you  been  ever  since  ?  Incessant  nave 
been  such  threats:  constant  the  execution  of  them, 
with  the  same  punctuality  as  in  this  case.  What 
solidtor,  what  banister,  is  there,  that  does  not 
understand  this  ?  Who  that  does  not  know,  that 
where  official  depredation  is  concerned,  what  in 
English  is  a  thrnt,  is  in  Eldonish  a  licence  ? 

When,  as  Dcr  sample  in  §  2,  page  361,  £700 
was  exacted  m  reduction  of  a  demand  of  we  know 
not  how  nrach  more,  for  office  copies  of  a  parti- 
cular of  sale— office  copies  for  which  there  was 
as  much  need,  as  for  those  whidi.  according  to 
the  story,  were  once  taken  of  the  BiUe — on  that 
occasion  was  there  anv  of  this  vapouring  ?  Silent 
as  a  mouse  was  this  Aristides,  who  oouM  not  en- 
dure the  existence  of  the  harmless  agent,  whose 
agency  consisted  in  looking  over  the  books,  to 
see  that  his  employers,  the  six  drones,  were  not 
deftauded  of  the  per-eentage  due  to  them  ftom 
the  Ubours  of  the  sixty  working-bees.  But  this 
summer-up  of  six-and-dghtpences  was  an  in- 
truder. Lord  £ldon*s  patronage  was  not  increased 
by  him,  while  offidal  secrets  were  open  to  him. 
Such  was  his  olRnce. 


367 

referred  to  for  something  to  be  said,  as  to 
the  profit  capable  of  being  derived  from  the 
source  here  spoken  of:  if  so,  the  reader's  in- 
dulgence must  be  trusted  to  for  a  respite,  tiU 
the  entire  of  the  judges'-salary-raising  mea- 
sure has  been  found  ripe  for  a  view  to  be 
taken  of  it. 


SECTION  XV. 

HOW  KINO  George's  judge's  impeoted  upon 

THE  PEECEDEN T  SET  BT  KINO  CHARLES'S  1«C 

.  THE  CASE  OF  SHIP-MONEY.  See  above,  §  9. 

The  improvement  was  an  altogether  simple 
one.  The  pocket,  which  received  the  pro- 
duce of  the  tax  imposed  by  King  Charles's 
judges,  was  the  King's.  The  pocket,  which 
received  and  recdves  the  produce  of  the  tax 
imposed  by  King  Crcorge's  judges,  was  and 
is  their  own. 

Now  for  consistency  —  now  for  the  use  of 
this  same  prindple  as  a  precedent :  a  prece- 
dent set,  and  with  this  improvement,  in  the 
seats  and  sources  of  what  is  called  justice, 
and  thence  offered  to  the  adoption  of  the 
other  departments.  But  what  applies  to  this 
purpose  will  be  better  understood  when  the 
consunmiation  given  to  the  system  by  the 
pending  measure  comes  to  be  brought  to  view. 

What  they  did,  they  contented  themselves 
with  doing,  as  it  were,  by  the  stcfe  of  parlia- 
ment :  giving,  indeed,  their  sanction  to  the 
operations  of  an  authority  acting  vrithout  par- 
liament,— but  not,  of  tiieir  ovm  authority, 
taking  upon  themselves  to  obstruct  and  fi'us- 
trate  the  operations  of  parliament.  Never 
did  they  levy  war  against  the  authority  of 
parliament :  never  did  they  make  known  by 
express  terms,  that  whatever  parliament  had 
ordained  shoiUd,  as  they  pleased,  go  for  any- 
thing or  for  nothing:  never  did  they  adjourn 
obedience  sme  die :  never  did  they  say — **  A 
practice  hamny  prevailed . . .  contrary  to  an  act 
cfparUament . . .  lY  toould  he  oetter  to  correct 
it  infuture^  not  in  that  particular  inatanee.**\ 

SECTION  XVL 

HOW  TO  BE  CONSISTENT,  AND  COKPLETB 
THE  APPLICATION  OF  THE  8ELF-8BBVING 
PRINCIPLE. 

Now  as  to  consistency.— .You,  Lord  Eldon, 
you  who  practise  consistenqr, — ^you,  Mr.  Peel» 
you  who  admire  it, — go  on  as  you  have  begun, 
Asdsted  by  your  offidal  instruments,  yon  have 
planted  in  the  statute-book,  after  having  esta- 
blished it  in  practice,  the  self-serving,  the  self- 
corrupting,  the  self-gorging  prindple.  Ton 
have  rooted  it  in  one  department :  plant  off- 
sets from  it  in  the  others.   Tou  have  covered 


t  Lord  Eldon,  hi  VI.  Vesey,  jun.  p.  43S,  at 
abovei  p.  96^ 


Digitized  by  CjOOQIC 


908        OFFICIAL  APTITUDE  MAXIMIZED  ^  EXPENSE  MINIMIZED. 


with  it  the  field  of  justioe :  go  on  wiili  it,  and 
cover  with  it  the  field  of  force. 

Repair,  in  the  first  place,  the  ravage  so 
lately  made  by  the  fitbled  dry-rot ;  that  dry- 
rot  which,  not  content  with  timber,  rotted 
the  chinja  and  the  glasses.  Give  to  the  Duke 
of  York  the  power  of  settling  the  pay  of  his 
subordinates,  and  levying,  by  his  own  order, 
the  amount  of  it. . . .  What  I  do  you  hesitate? 
Not  to  speak  of  loyalty,  all  pretence,  then,  to 
consistency  is  at  an  end  with  you.  Dignity 
is,  in  your  creed,  the  one  thing  needful :  your 
judges  are  brimful  of  it,  at  least  if  it  be  in 
the  power  of  gold  to  make  them  so.  So  fiir, 
*•  everything  is  as  it  should  be.*'  But  the 
commander-in-chief — not  to  speak  of  the 
heir  to  the  crown — has  he  not,  in  his  situa- 
tion, demand  enough  for  plenitude  of  dignity? 
And  forasmuch  aa,  in  your  mathematics,  Mr. 
Bobinson — applied  to  administration  of  jus- 
tice, aptitude  isoj  dignity,* — say,  if  you  can, 
how  the  same  proposition  should  fiul  when 
applied  to  the  still  more  dignified  Amotion  of 
wielding  military  fi>rce  ? 

Apply  it  next  to  the  navy.  For  the  benefit 
of  Lord  Melville  and  his  Croker,  give  lega- 
lity to  ship-money,  as,  for  the  benefit  of  Lord 
Eldon  and  hb  Abbott,  jrou  have  given  it  to 
extortion  and  denial  of  justice.  Legalizing 
that  mode  of  supply,  now  in  the  19th  century, 
you  will  add  to  it  the  improvements  you  have 
fimnd  for  it  in  your  own  genius  and  your  own 
age.  Tou  will  not,  as  did  the  creatures  of 
Charles  I.  make  the  fcnix  pas  of  putting  the 
produce  into  the  King's  podLet.  No ;  you  will 
remember  what  that  experiment  cost  his  Ma- 
jesty's predecessor.  You  will,  if  you  can  get 
leave  of  envy,  —  you  will  put  it  into  the  poc- 
kets of  Lord  Melville,  Mr.  Croker,  and  their 
friends;  and  thus,  in  the  navy  department  like- 
wise, **  will  everything  be  as  it  should  be." 

Rhetoric  and  fiilUu^  aU  this  (says  some- 
body.) Fallacy?  Not  it,  indeed:  nothing 
but  the  plainest  common  sense,  SufiTer  not 
jfoacraejf  to  be  blinded  by  one  of  those  fallacies 
whidi  timidity  and  self-distrust  are  so  ready 
to  oppose  to  indisputable  truth.  Say  not  to 
yourself,  aU  this  i$  strong,  therefore  none  of 
it  is  true. 

What  /  db  not  say  is,  that,  in  the  two  sup- 
posed cases,  the  mischief  of  the  application  is 
aa  great  as  in  the  real  one. 

What  I  do  say  is,  that  tiie  principle  would 


•  In  Mr.  Robin«m*s  neech  of  l(fth  Mav  1825, 
as  per  Globe  and  Traveller  of  the  next  day,  no 
less  than  ten  times  (for  they  have  been  counted) 
was  this  ratio  assumed  in  the  character  of  a^- 
ttdates  assumed  by  the  finance  master,  and  by  his 
sdiobrs,  nemine  eontradicente^  acknowleged  in 
that  cfaaiacter:  eveiy  one  of  them,  for  sdf,  sons, 
dau^ters*  husbands,  or  other  et  casteroi,  panting, 
even  as  the  hart  panteth  afUr  the  water-biooJo, 
for  the  benefit  of  it.  Number  of  repetitions,  ten 
exactly;  for  Mr.  Robinson  had  not  forgot  his 
Horace  mm  with  his  deeiet  repctiia  plaecHt* 


not  he  different.  The  principle  difiereni?  no: 
nor  the  course  taken  more  palpably  inde- 


SECTION  XVIL 

HOW  LOBD  BLDON  PLANNED  AND  BSTABUSRKD, 
BY  ACT  OF  PARUAMENT,  A  JOINT -STOCK 
COMPANY,  C0MP08BD  OF  TUB  WBaTMINSTKB- 
HALL  CHIEFS,  AND  DI8HONB8T  MEN  OF  AIX 
CLASSES. 

In  general,  joint-stock  companies  are  no  &- 
vourites  with  Lord  Eldon ;  but  general  rules 
have  their  exceptions. 

That  between  dishonest  men  of  all  claaaes, 
and  judges  taking  payment  to  themselves  out 
of  a  fund  common  to  both,  the  strictest  com- 
munity of  interest  has  place,  has  been  proved, 
if  anything  was  ever  proved,  over  and  over. 
A  tax,  into  what  podcet  soever  the  mooey 
goes,  cannot  be  imposed  on  judicial  pursuit, 
but,  to  all  who  cannot  advance  the  nooney, 
justice  IS  denied,  and  all  those  who  fiul  to  do 
what  has  thus  been  rendered  impossible  to 
them,  are  delivered  over  to  injury  in  dU 
shapes,  at  the  hands  of  all  persons  who  are 
dishonest  enough  to  take  advantage  of  the 
licence  so  held  out.  A  tax,  into  what  pocket 
soever  the  money  goes,  cannot  be  imposed 
on  the  necessary  means  of  judicial  defence, 
but  it  offers,  to  all  who  can  advance  the  mo- 
ney, and  are  dishonest  enough  to  accept  tlie 
offer,  an  instrument,  wherewith,  by  the  power 
of  the  judges,  yet  without  their  appearing  to 
know  anything  of  the  use  thus  made  of  it, 
injury,  in  almost  every  imaginable  shape,  may 
be  inflicted, — inflicted  with  certainty  and 
impunity,  and  the  correspondent  sinister  pro- 
fit reaped,  at  the  charge  of  all  those  who  are 
not  able  to  purchase  tiie  use  of  that  same  in- 
strument for  their  defence.  Thus,  in  so  fisr 
as  the  produce  of  the  exaction  goes  into  the 
judge's  pocket,  the  interest  of  ihe  dishonest 
man  cannot,  in  either  of  those  his  situations, 
as  above,  be  served,  but  the  interest  of  the 
judge  is  served  along  with  it. 

Of  a  partnership  contract,  whatever  else 
be  among  its  objects,  one  object  as  well  as 
effect,  is  the  establishing  a  community  of  in- 
terest between  the  several  members:  and, if 
the  persons  acting  so  described  are  not  dis- 
honest ;  and  if,  between  them  and  the  indge 
in  question,  a  community  of  interest  is  not 
formed ;  let  any  one  say,  who  thinks  he  can, 
in  what  more  indisputable  way  it  is  in  the 
power  of  man  to  be  dishonest ;  and  whether, 
between  such  a  set  of  men  and  a  set  of  dis- 
honest judges,  it  would  be  possible  for  a 
community  of  sinister  interest  to  be  formed. 

Not  less  difficult  will  it  be  found  to  say, 
how  any  man,  judge  or  not  judge,  can  6il  to 
be  dishonest,  who,  receiving  money  in  pro- 
portion, consents,  and  with  his  eyes  open,  to 
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the  babitual  promotion  and  production  of  in- 
jury in  all  imaginable  ihapet,  in  both  or  eHher 
of  die  ntuations  described  as  above. 

True  it  is  that,  in  general,  joint-stodc  com- 
panies, any  at  least  that  can  be  named  on  the 
same  day  with  this  lor  magnitude,  have  not 
been  fiiraied  without  c  nharter:  nad  thai,  on 
the  oecaaion  here  in  questioo,  no  charter  has 
been  employed.  Not  less  true  is  it,  that  in 
the  estaUishment  of  other  joint-stock  com- 
panies, the  power  of  parliament  has  been 
employed;  and  that,  in  the  establishment  of 
the  joint -stock  company  in  question,  that 
hand,  so  superior  to  all  morality,  has,  in  the 
manner  shown  in  §  13,  most  diligently  and 
eflbctually  been  employed.  In  the  concession 
of  a  charter,  the  hand  of  the  Chancellor  is  re- 
gularly employed :  and,  in  the  passing  of  the 
acts  of  parliament  in  question,  it  has  been 
shown,  how  that  same  learned  hand  has  not 
been  less  primarily  and  effectually  employed. 

Such  beiqg  the  partMrahip,  now  as  to  Uie 
terms  of  it.  A  species  of  partaership  as  well 
known  as  any  other  is, — A.  finds  money; 
B.  skill  and  labour.  Of  the  partnership  hwe 
in  question,  such  are  the  terms. 

Head  of  the  firm,  beyond  all  dispute,  Lord 
Eldon.  Found  by  him,  in  by  fiu>  the  greatest 
abundance,  skill,  labour,  power,  and  example. 
Looked  for  by  him,  and  received  accordingly, 
profit  in  correspondent  abundance.  Behold, 
then,  the  firm  of  Eldon  and  Co.  By  what 
other  name  can  the  firm,  with  any  tolerable 
degree  of  propriety,  be  denominated  ? 

Apprised  of  the  existence  of  this  partner- 
ship. Judge  and  Co*  is  the  denomination  by 
which,  for  I  forget  what  length  of  time  — 
some  Uiirty  or  forty  years  probably  -^  in  print 
as  well  as  in  eonrersation,  I  have  been  in  the 
habit  of  designating  it :  not  a  pen,  not  a  voice, 
having  ever  raised  itself  to  controvert  this 
undeniable  truth.  But  though  established 
by  intrinsic  power  -^  by  that  power  which  is 
so  much  in  tiie  habit  of  setting  at  nought  that 
of  parliament — never,  till  Lord  Eldon  stood 
up,  and  with  so  much  ease  carried  the  matter 
through  as  above,  was  this  Coryphaeus  of 
joint-stock  companies  established  by  an  ex- 
press act  of  parliament. 

One  all-embracing  and  undeniable  truth, 
when  the  public  mind  is  sufficiently  fimsi- 
Uarixed  with  it,  will  remove  doubts  and  dif- 
ficulties in  abundance ;  it  will  serve  as  a  key 
to  everything  that,  in  this  country,  has  ever 
been  done  in  the  field  of  judicial  procedure. 
From  the  Norman  conquest  down  to  the  pre- 
sent time,  dtametrically  opposite  to  the  ends 
of  justice  have  been  the  actual  ends  of  judi- 
cature: judicial  establishment  and  judicial 
procedure  included,  but  more  espedally  judi- 
cial procedure.  Paid,  as  judges  have  been,  by 
fee  — paid  by  taxes,  the  produce  of  which 
has  all  along  been  liable  to  be  augmented, 
and  been  augmented  accordingly  by  them- 
VouV. 


selves,  at  no  time  could  the  system  have  been 
in  any  better  state.  Suppose  that,  in  those 
their  situations,  md  thai  in  the  most  barba- 
rous times,  judges  would  have  fi^r  the  end 
of  action  the  happiness  of  suitors  ?  As  well 
might  you  suppose  that  it  is  fiw  the  happiness 
of  negroes  that  planters  have  all  alet^f  been 
flogging  negroes;  for  the  good  of  Hindoos 
that  the  Leadenhall-street  proprietors  have 
all  along  been  squeezmg  and  excoriating  the 
sixty  or  a  hundred  millions  of  Hindoos^ 


SECTION  XVUI. 

HOW  TRB  nNO'8  CHAMCBLLOA  BXUC1SB0 

DisraNsnrG  Fowia. 

To  those  who  have  read  g§  9  and  10,  or  §  9 
alone,  this  can  be  no  new*.  But  of  the  na» 
ture  and  magnitude  of  the  dispensing  power 
thus  assumed  and  exercised  by  Lord  Eldon, 
conception  may  be  helped  by  a  few  words 
more. 

James  the  Second  and  his  advisers  ope- 
rated openly  and  rashly.  Prerogative  in  hand, 
they  ran  a  tilt  against  parliament  law.  Lord 
Eldon  was  Lord  Eldon.  In  a  cause  of  no 
expectation,  out  of  sight  of  all  lay^gent;  — 
out  of  sight  of  all  men  but  his  co-partners 
in  the  finn,  of  which  he  is  the  head, — he 
laid  down  Ihe  fundamental  principle.  When, 
under  a  so  unexpected  opposition,  his  ^ood 
humour,  habituid  and  pre-eminent  as  it  is, 
forgot  itself  for  a  while,  — not  so  his  priio 
dence.  Taking  instruction  from  the  adversary, 
he  made  a  fiill  stop,  nor,  till  the  impediment 
ceased,  could  he  be  made  to  move  a  step,  by 
all  the  importunity  we  have  seen  employed, 
in  the  endeavour  to  urge  him  on  towards  the 
consummation  of  his  own  schemes. 

Still  out  of  the  sight  of  lay-gents,  when, 
on  the  cessation  of  the  interregnum,  he  re- 
mounted the  throne,  and,  like  Louis  XVIII. 
reaped  the  benefit  of  whatever  had  been  done 
for  the  consolidation  of  it  by  the  usurper,  — 
the  obstructor,  persevering,  as  we  have  seen 
him,  being  for  the  time  dispirited  by  the 
rebuff  received  from  Lord  Erskine,  under  the 
tuition  of  th§  learned  Jack-of-both-sides,  — 
still,  he  imposed  not  any  fresh  tax,  contenting 
himself  with  increasing — in  the  manner  and 
to  the  extent,  samples  of  which  have  been 
seen  in  §  2  —  the  produce  of  those  he  found 
established.  Nor  was  this  the  whole  of  his 
labour  or  of  his  success :  for  we  have  seen 
how  (still  out  of  sight  of  the  lay-gentt)  at 
times  and  in  ways  altogether  invisible  to  un- 
learned eyes  (at  what  tables,  and  over  what 
bottles,  must  be  left  to  imagination)  he  had 
succeeded  in  completely  impregnating  his 
Westminster-hall  creatures,  and,  in  their  se- 
veral judicatories,  giving  complete  establish- 
ment to  his  plan,  as  weU  in  principle  as  in 
practice. 

As 
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Then  again,  when  another  unezpectaUe 
muhap  befel  him,  and  the  webi,  whidi  the 
united  strength  of  go  many  learned  apiden 
had,  for  such  a  length  of  time,  been  employed 
in  weaving,  were  broken  through  and  demo- 
liahed  altogether  by  the  irruption  of  one  poor 
bunted  fly,  —  even  thia  ahoc^  severe  as  it 
oould  not  but  be,  did  not  make  him  relin- 
quirii  hia  high  purpose.  Bold,  where  boldness 
was  requisite,  pliant  where  pliancy,  all  the 
sacrifice  it  brought  him  to  was— the  accepting 
from  parliament,  and  that  too  with  improve- 
ment, the  consummation  of  the  ambitious  and 
mfMeious  plan,  at  the  commencement  of 
wUth  the  nature  of  the  case  had  obliged  him 
to  act,  though  with  all  prudent  and  practi- 
cable secresy,  against  parliament. 

Thus  much  as  to  the  wtode — now  as  to 
efict :  and  the  extent  given  to  it.  James  the 
Stoond,  with  his  dispensing  power,  placed  a 
catholic  priest  in  the  Privy  Council,  and  a 
catholic,  or  no  less  obsequious  protestant  fel- 
low, in  an  Oxford  college.  John  the  Second 
gfufe  the  dispensing  power,  not  <mly  to  him- 
self but  to  all  his  underlings,  covering  thus, 
with  a  so  much  more  pro&abW  power,  the 
whole  field  of  judicature. 


SECTION  XIX. 

CHARACTER  STIDENCR. 

AoAiiTST  q>ecific  indications  such  as  these, 
Honourable  House  and  the  Old  Bailey  receive 
sr  sort  of  evidence,  which  is  neither  quite  so 
easily  obtained,  nor  quite  so  efficient  when 
obtained,  in  the  Old  Bailey  as  in  Honourable 
House.  It  may  be  called,  and,  for  aught  I 
know,  is  called,  character  evidence.  Quoji- 
tUjff  in  pretty  exact  proportion  to  that  of  the 
hope  and  fear,  of  which  he,  who  is  the  sub- 
ject of  it,  is  the  object.  Quality,  determined 
by  the  same  causes.  Colowre,  two  —  white 
i|nd  black. 

But  for  my  old  friend,  Mr.  Butler,  no  sudi 
evidence  as  this  would  have  been  offered — 
BO  such  section  as  this  have  been  written. 
Nor  yet,  if  in  the  laud  heaped  up  by  him  upon 
Lord  Eldon,  he  had  contented  himself  with 
using  his  own  hand.  But  the  hand,  to  which 
he  has  assigned  this  task,  is  the  hand  of 
Romilly:  that  confidence -commanding  and 
uncontradictable  hand,  which  for  this  pur- 
pose, resurrection-man  like,  he  has  ravished 
ftom  the  tomb. 

Having,  in  the  course  of  between  thirty 
and  forty  years*  intimacy,  been  in  the  habit 
ef  hearing  sentiments  of  so  widely  different 
8  tendency,  on  every  occasion,  delivered  in 
relation  to  this  same  person,  — silence,  on  an 
ooeasion  such  as  the  present,  would  have  been 
so  little  &tinguishable  from  assent,  that  I 
could  not  sit  easy  without  defending  myself 
agamst  what  miffht  otherwise  have  appeared 


8  contradictioB,  given  to  ae  by  my  d«pwted 
and  ever-lantnted  friend. 

In  rektioD  to  Lord  EldoD,  I  haire  no  aoobi 
of  Romilly's  having  used  language,  whddi,  at 
a  distance  of  time,  and  for  wast  of  a«iBcieBt 
diseriminatiott,  might  naturally  and  oeenly 
enough,  by  a  not  unwilling  hand,  lmw9  been 
improved  into  a  sort  of  panegyric  thus  pot 
into  his  mouth.  But,  by  the  simple  oviasioa 
of  one  part  of  it^  the  strictest  truth  may  have 
the  effect  of  fidsehood. 

With  a  transcript  of  the  panegyrie  in  qpies- 
tion,  or  of  any  part  of  it,  I  will  not  awell 
these  already  too  fuU  pages.  Sufl^eo  it  to 
mention  my  sineere  wish,  that  it  mnj  be 
compared  with  what  here  follows. 

By  my  living  friend, — my  departed  friend, 
I  have  reason  to  think,  was  never  seen  hot 
in  a  mixed  company:  assured  I  well  am,  and 
by  the  declaration  of  my  departed  firiend,  that 
between  them  then  was  no  intimacy.  Be- 
tween my  departed  friend  and  myself,  eonfi- 
dence  was  mutual  and  entire. 

Romilly  was  among  the  earliest,  and,  finr  a 
time,  the  only  efficient  one  of  my  disciples.* 
To  Romilly,  with  that  secresy  which  pru- 
dence dictated,  my  works,  sudi  as  they  are, 
wero  from  first  to  last  a  text-book :  tJk.e  sort 
of  light  in  whidi  I  was  viewed  by  hiss,  was, 
in  Honourable  House,  in  his  own  presence, 
on  an  everpmemorable  occasion,  Rtteated  by 
our  common  fiiend,  Mr.  Brougham.t 

Not  a  reformatiitncie  of  his  (as  HartUtf 
would  have  called  it)  did  Romilly  ever  bring 
forward,  that  he  had  not  first  brought  to  me, 
and  conned  over  with  me.  One  ik  them  — 
that  in  which  Paley's  love  of  arbitrary  power 
was  laid  open  —  was  borrowed  from  my  spi. 
ders,  under  whose  covering  they  may  still  be 
found.  The  project  so  successfully  opposed 
by  Lord  Eldon's  Sir  William  Grant— the 
endeavour  to  prevail  upon  honoumUe  gentle- 
men to  divest  themselves  of  the  power  of 
swindling  in  their  individual  capnrities, — ^waa, 
to  both  of  us,  a  fovourite  one.  Noihing  of 
this  sort  could  ever  come  upon  the  carpet, 
but  the  diaracter  of  Iiord  EldoR  came  oif 
necessity  along  with  it :  a  fow  lines  will  give 
the  substance  of  volumes.  The  determiaate 
opposer  of  everything  good ;  the  zealous^  aUe, 
and  inde&tigable  supporter  of  every  thing  evil, 
from  which,  to  the  ruling  one  or  the  ruling 
few,  reputed  good,  in  any  the  smallest  quan- 
tity, at  the  expense  of  the  many,  appeared 
derivable. 
*'  Well  1  and  what  chance  do  yoa  see  of  the 

*  He  was  brought  to  me  by  my  earliest  —  the 
late  George  IFt2fOtt->who,  after  Icadinff  the  Nor. 
folk  dicuit  for  some  yean,  retired  witt  feUk  on 
his  back  to  his  native  Scotland. 

f  Hansard*s  House  of  Ceounons  DdMOaa,  9A 
June  I8ia  ^  He  (Mr.  BroiMifaam)  acteed  with 
his  boo.  friend,  the  member  for  Arundel,  Sir  S. 
Romilly,  who  looked  up  to  Mr.  Bentham  with  the 
almost  filial  reverence  of  a  pupil  for  his  tutor.** 
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eril  geniiM*!  suiferiiig  it  to  ptn  ?"  This,  on 
one  part  was  the  constant  question.  «•  Why 
. . .  .just  now,  things  are  so  and  so:"  stating, 
or  aUttding  to,  soone  hold,  whidi,  at  the  mo- 
ment, he  thought  he  might  have  upon  Lord 
Eldon.  A  fiivowable  dreamstance  was  — 
that,  thoqgfa  i«egarding  the  M.  P.  with  the 
eye  with  which  he  could  not  but  regard  one 
of  the  most  troublesome  of  his  politics!  op- 
ponents,— the  Chanesllor  ~  such,  in  his 
estimation,  was  the  legal  knowledge  and 
judgment  of  RomiUy — was  in  the  habit  of 
paying  to  the  arguments  of  this  advocate  not 
less,  but  even  more,  deference,  than,  in  the 
eyes  of  the  profession,  was  always  consistent 
with  justice ;  so  at  least  I  have  heard,  over 
and  over  again,  Irom  various  professional  men. 
In  Romilly's  acquirements  and  character  he 
beheld  a  leaning-stock,  the  value  of  whidi  he 
knew  how  to  appreciate. 

Now  ibr  the  like,  through  channels  less 
exposed  to  suspicion :  — 

**  The  state  of  the  court  of  Chancery  u 
such,  that  it  is  the  disgrace  of  a  civilized  so- 
ciety.'* These  are  the  words  furnished  me, 
in  writing,  by  a  friend,  as  among  the  very 
vrords  used  by  RomiUy,  but  a  few  months 
before  his  death,  in  a  mixed  company.  It  was 
at  a  place  which,  for  several  days  of  his  hut 
autumn  (a  place  I  occupied  in  Devonshire,) 
afforded  to  the  relator  various  free  conversa- 
tions, besides  those  at  which  I  was  presenl 
—  General  result :  —  **  Lord  Eldon  himself 
the  cause  of  many  of  the  abuses;  of  the 
greater  part  of  the  others,  the  remedy  always 
in  bis  own  hands." 

*'  If  there  is  a  hell,  the  court  of  Chancery 
is  hell."  Words  these,  given  as  the  very 
words  uttered  by  I<ord  Erskine  but  a  few 
weeks  before  his  death,  in  conversation  with 
another  person,  from  whom  I  have  them  un- 
der his  own  hand. 

Both  relators  most  extensively  known,  and 
not  more  known  than  trusted.  On  any  ade- 
quate occasion,  both  papers  should  be  visible. 

Judex  6  non  Judieando,  vt  hicua  ^  nan  /v- 
endo,  the  sort  of  service  of  all  others  for 
which  Lord  EUdoo  is  not  only  most  eminently 
but  most  notoriously  tuifit,*  is  the  very  sor- 

*  I  would  williDgly  have  said  mott  uf{/U^  but 
truth,  as  will  be  seen,  forbids  me. 

Saul  snd  Jonathan  were  Lord  EMon  and  Lord 
Redesdale.  Lord  Eldon,  attorney-general;  Lord 
Redesdale,  aolicitor-general :  Chancellors — Ixnd 
Eldon  of  England  |  Lord  Redesdale,  of  Iicknd. 
Scholars  of  tte'  school  of  Fabius,  but  with  one 
difleience:— by  the  Roman  cuncUtion^  every- 
thing was  pevfeoled :  by  the  English  and  Irishy 
marred. 

The  London  laid  a  wager  with  the  Dublin 
rbancellor,  whidi  should,  in  a  given  time,  do 
least  business.  DnbUn  beat  London  hoUow. 

Witness,  Sad  Giey,  — in  those  days  Lind 
Howick.*  _ 

•  Cobbctt*s  Debates,  IX.  731,  July  3,  1807. 

House 


vice  for  the  performance  of  which  his  un- 
exampled power  may  have  been  origbially 


**  When  he  **  (Mr.  Ponsonby)  **  succeeded  to 
the oflce,** (saceecded  to  Loid  Redesdale)  ''the 
Chancery  court  of  Dublin  was  in  ancars'ior  eix 
years  of  noUeet^  for  sis  hundred  moHont^  and 
for  four  hundred  and  iwenty^eeven  cause* : .« 
when  be"  (Mr.  Ponsonby)  ** quitted  oiBce,  he 
had  got  under  all  the  noticet  and  ntotUmt^  and 
had  brought  down  ib»-cauiet  to  two  hundred^ 
besides  ||oni«  through  the  current  burinem.  Had 
he  remamea  in  smos  a  ftwmonths  longer,  not 
a  aingle  etuue  would  have  been  left  undetcv* 


House  of  Commoos.  PeneUma  to  ChaneeUori. 
From  ths  spsedi  of  Lord  Howidc,  now  Earl 
Grey. 

*>  This  single  incident  speaks  volumes :  itpamti 
MaUhleu  ComtUuiion  to  the  lilie.  Take  two 
traits,  out  of  more. 

1.  Frofundiiy  and  universality  of  the  contempt 
of  human  happiness  and  justice,  in  the  breasti  of 
the  ruling  aiuT  would-be-ruling  few. 

Dttiins  the  whole  six  years,  durinff  which  Loid 
Redesdale,  with*  his  unfitness  .stawig  him  and 
everybody  in  the  fi^e,  was  psralysing  justice  and 
manufacturing  rnisoy  by  wholeeale-^not  only 
his  creator  silent,  but  every  member  of  the  arit^ 
tocracff  on  both  sides,  in  Ireland  as  well  as  in 
Enffhmd.  Down  to  this  moment,  never  would 
anybody  have  heard  of  it,  but  for  a  personal 
s(}uabble  about  Mr.  Pomcnbyy  and  a  clanse  in 
his  pension  of  retreat 

Mr.  Ponsonby,  with  his  matchless,  and.  but 
for  admission,  incredible  aptitude, — turned  out 
in  Ireland !  Lord  Eldon,  after  his  six  years  pe»- 
petually  demonstrated  inaptitude,  restored,  and 
continued  with  continually  incnasing  influence! 

As  to  delayy  think  from  hence,  wfaettier,  though 
in  that,  as  well  as  all  other  shapes,  abuse  runs 
through  every  vein  in  tlie  system-^tmnk  wfaetfaei^ 
of  that  delay  which  drew  forth  the  present  oom« 
nlaints,  there  was  any  other  cause  than  the  dif- 
ference, in  point  of  dispatch,  between  this  one  man 
and  every  other;  and  whether,  while  this  one  msn 
is  where  ne  is,  deUverance  from  evil  in  that  shape, 
any  more  than  in  any  other,  be  poesible. 

Henceforward,  inHonourable  House,  or  inRight 
Honourable  House,  —  on  the  one  side,  or  on  the 
other,  —  should  any  man  have  the  hardihood  to 
stand  up  and  declare,  that  on  either  side  there  ia 
any  more  real  regard  fbr  justice  there  than  in  the 
hiuks — or  in  men*s  breasts  any  more  sympathy 
for  the  suiFeringis  of  the  people  than  in  the  cook^ 
for  the  eels  she  is  skinning — tell  him  of  this ! 

2.  Double -bodied  monster,  head  judge  and 
head  party-man,  back  to  back:  fitter  to  be  kept 
constantly  in  spirits  in  an  anatomy  school,  than 
one  hour  in  the  cabinet  and  the  next  hour  on  the 

Behold  in  this  emblem  one  of  the  con- 


sequences at  having  one  and  the  same  man  to  sit 
ss  sole  highest  judge^  with  all  the  property  of 
the  kingdom  at  nis  disposal,  and  in  the  cabinet 
to  act  as  diief  organiser  of  intrigues,  and  mode- 
rator of  squabbles  about  power^  money,  and  pa- 
tronage: the  cabinet  situaoonbem^theparamount 
one,  —  the  most  transcendent  apatude  for  the  ju- 
didal  situation  cannot  keep  him  in  it — the  most 
completely  demonstrated  inaptitude  remove  him 
out  of  it!  This  under  Matchless  Constitution, 
under  which  the  most  loudly  trumpeted  tune  is  — 
the  independence  <if  the  Judges. 

Digitized  by  CjOOQIC 


672 


OFFICIAL  APTITUDE  MAXIMIZED^ EXPENSE  MINIMIZED. 


placed,  bat  if  pretended,  so  fidsely  pretended, 
to  be  still  kept  ia  his  lumd. 

This  being  premised,  and  admission  made 
of  the  fiuslity  with  which,  for  purposes  such 
as  have  been  brought  to  view,  he  can  wrap  his 
misery-breeding  meaning  up  in  clouds,  such 
as,  while  transparent  to  accomplices  and  na- 
tural allies,  shall  be  opaque  to  all  destined 
victims,  —  I  must,  for  shortness,  refer  ray 
readers  to  Mr.  Butler's  panygeric.  Sending 
them  to  a  work  which  has  already  had  ten 
times  as  many  readers  as  any  of  mine  can 
•look  to  havej  I  secure  myself  against  the 
consciousness  of  injustice,  and,  I  hope,  from 
the  reproach  of  it. 

I  will  advance  further  in  my  i^)proach  to 
meet  him. 

On  any  of  those  nice  points  on  which,  ex- 
pectation being  equally  strong  and  sincere  on 
both  sides,  the  difference  between  right  and 
wrong  being  scarce  discemiUe,  decisions, 
were  it  not  for  appearances,  might,  with  as 
little  prejudice  to  the  sense  of  security,  be 
committed  to  lot  as  to  reflection  holding  the 
scales  of  justice, — on  any  of  these  sources  of 
doubt  and  display,  which,  in  any  tolerable 
system  of  legislature-made  law,  a  line  or  two, 
or  a  word  or  two,  would  have  dried  up  — 
Lord  Eldon,  at  the  expense  of  years,  where 
another  man  would  have  taken  days,  has 
given  to  the  amateurs  of  difficulty  a  degree 
of  satisfiurtion  beyond  what  any  other  man 
eould  have  given  to  them :  to  them,  satis- 
fiustion;  to  himself,  reputation — instrument 
of  power  applicable  to  all  purposes.  This,  by 
the  having  stocked  his  memory  with  a  larger 
aiass  than  peibaps  any  other  man  (Romilly 


Such  was  the  alter  idem  appointed  by  Lord 
Eldon  to  sit  with  idem^  and  report  the  non-exist- 
ence of  delay,  together  with  the  most  effectual 
mesns  of  removing  it 

Keeping  FslstaFin  his  eye,  —  Inefficient  my- 
self, I  am  the  cause  (said  Lord  Eldon  to  himself) 
that  inefficiency  is  in  other  men.  In  Dublin  my 
foil,  in  London  my  Mitford,  shall  be  at  the  bead 
of  my  securities  that  nothing  shall  be  done  in 
the  commission,  which  with  my  disciple  Peel  to 
laud  and  defend  me— I  will  establish  for  that 
purpose.  . 

Practical  Utton : .  Never,  by  any  other  means 
than  the  making  the  ruling  few  uneaajjf^  can  the 
oppressed  many  obtain  a  particle  of  relief.  Never 
out  of  mind  should  be  the  parable  of  the  Unjutt 
Judge.  I 

As  to  Lord  Redesdale,  digression  upon  digres- 
sion as  it  is,  candour  and  sympathy  compel  the 
mention  —  he,  Uke  Mr.  Peel,  has  committed  one 
act  of  rebellion  against  his  creator:  he.  too,  has 
made  one  departure  from  conHttency.  Mr.  Peert 
18  the  special-jury  act:  Lord  RedesdaU\  the 
intolvency  act.  Should  ^e  day  of  rqientance 
ever  come,  —  each,  with  his  bill  in  his  hand,  may 
cry,  like  Lovelace  under  the  avenging  sword  — 
Let  this  expiate  1  But  Lord  Eldon!  where  will  be 
his  atonement  ?'  One  alone  will  he  be  able  to  find, 
and  that  he  must  bcnrow  of  Lord  Castlereagh, 


possibly  excepted)  of  the  cases  knowii  to 
have  sprung  up  within  the  field  of  equity,-, 
and  the  having  also  enabled  himself,  with 
correspondent  &cility,  to  make  apj^ication  of 
them  to  the  purpose  of  each  moment,  what- 
soever be  that  purpose,  whether  it  be  to  lad 
aright,  to  mislead,  or  to  puszle  aod  put  to  a 
stand,,  himself  or  others. 

So  much  for  intellectuals :  now  for  morals. 
Beyond  all  controversy, — recognised  not  le» 
readily  by  adversaries  than  by  dependents^ 
one  politico-judicial  virtue  his  Lordahip  has, 
whidi,  in  his  noble  and  learned  bosom  hu 
swelled  to  so  vast  a  magnitude,  that,  like 
Aaron's  serpent-rod,  it  shows  as  if  it  had 
swallowed  up  all  the  rest.  In  the  public  re- 
cognition of  it,  trembling  complaint  seeks  an 
emollient  for  vengeance ;  decorous  and  just 
satire,  a  maski.  After  stadibing  the  Mooter  of 
the  Abuaee  through  and  through  with  CmAs, 
Mr.  Vizard  takes  in  hand  the  name  of  this 
virtue,  —  and,  tiuivea^,  this  is  the  only  one 
that  can  be  found,  lays  it  like  a  piece  of  gold- 
beater's skin  on  the  wounds.  That  which 
beauty,  according  to  Anaereon,  is  to  woman, 
—  courtesy t  accorduig-  to  everybody,  is  to 
Lord  Eldon :  to  armour  of  all  sorts  — ^  offen- 
sive as  well  as  defensive  —  a  matchlesa  and 
most  advantageous  substitute.  With  the  ex- 
ception of  those,  whom,  while  dottl»til^f,  he 
is  ruining,  and,  without  knowing  anything  of 
the  matter,  plundering, —  this  it  is  that  keeps 
everybody  in  good  humour:  everybody  — 
from  my  lord  duke,  down  to  the  barriater's 
servant-derk.  Usefulhere,  useful  there,  use- 
ful everywhere,  —  of  all  places^  it  ia  in  the 
cabinet  that  it  does  knight's  servioe.  It  is 
the  comH  ettcking-plaster,  whidi,  even  when 
it  fiuls  to  heal,  keeps  covered  all  a(4utioiis  of 
continuity :  it  is  the  grand  imperiai  cement^ 
which  keeps  political  corruption  fitim  dis- 
solving in  its  own  filth.  Never  (said  some 
body  once)  never  do  I  think  of  Lord  Eidom. 
or  Lord  Sidmouth,  but  I  think  of  the  apho- 
rism of  JBehetiue  — CeUU  qui  n*a  m  koimemr 
at  humeur  est  urn  courtezan  parfait. 

Whe^  this  virtue  of  the  noble  and  learned 
lord's  lias  received  its  homage,  the  rest  may 
be  most  eflfectually  and  instructively  madi! 
known  by  their  fruits.  These  fruits  will  be 
his  res  gesUt:  exploits — performed  through- 
out, or  in  the  course  of,  his  four-and-twenty 
years*  dominion  over  the  fields  of  judicature 
and  legislation.  Enterprises  consummated  — 
enterprises  in  progress — measures  not  origi- 
nating vrith  him,  but  taken  up  by  him  aod 
improved  —  exploits  performed  by  his  own 
hands,  exploits  performed  by  the  lumds  of  his 
creatures,  or  other  instruments ;  —  und^r  ooe 
or  more  of  these  heeds,  were  any  such  exact- 
ness worth  the  space  and  trouble,  would  some 
of  these  exploits  be  to  be  entered, — under 
another  or  others,  others.  But,  foritsmiich  a» 
all  judicial  censure  is  altogether  out  of  th« 
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§  xix!.] 

question,  and  the  space  and  research  necea- 
sary  for  such  distinctions  altogether  unaf- 
fordable,  they  must  unavoidably  be  omitted. 
Under  each  head,  it  will  be  for  the  reader, 
from  what  he  has  seen  or  heard,  or  may  choose 
to  see  or  hear,  to  consider  whether,  and,  if 
yes,  how  &r,  the  imputation  attaches.  To 
improve  upon  these  hastily  collected  hints, 
and  complete  the  investigation,  would,  if  per- 
formed by  a  competent  hand,  assuredly  be  a 
most  interesting,  as  well  as  useful  work. 

1.  Nipping  in  the  bud  the  spread  of  im- 
provement over  the  habitable  globe,  ruining 
fortunes  by  wholesale,  and  involving  in  alarm 
and  insecurity  a  vast  proportion  of  the  vast 
capital  of  the  country,  by  wantonly-scattered 
doubts,  leaving  the  settiement  of  them  to  a 
future  contingent  time  that  may  never  come.* 

2.  Rendering  all  literary  property  depen- 
dent upon  his  own  inscrutable  and  uncon- 
troulable  will  and  pleasure. 

3.  Establishing  a  censorship  over  the  press, 
under  himself  with  his  absolute  and  inscru- 


m 


*  Of  this  broadcast  dissemination  of  uncer- 
tainty, one  obvious  cause  may  naturally  be  found 
in  the  profit  made  in  the  two  great  shops  » the 
private  act  ofparUament  shop  and  the  charter 
shop,  in  which  the  right  of  aasodating  for  mutu- 
al]^ beneficial  purposes  is  sold  at  so  enormous  a 
price,  —  for  the  benefit  of  men,  by  whom  nothing 
out  obstruction,  in  this  and  other  shapes,  is  con- 
tiibuted« 

Wheresoever,  in  the  case  of  a  public  function- 
ary, reniuneration  wears  the  shape  of  fees,  there, 
abuse  in  every  shape  is  sure  to  have  place.  Not 
only  in  judicial  omces  so  called,  but  In  all  offices 
whatsoever,  such  cases  excepted,  if  any,  in  which, 
for  special  adequate  cause,  special  exception  can 
be  shown,  salary  should  be  substituted  for  fees. 

In  the  case  <»  patents  for  invention,  exaction 
in  this  shape  has  swelled  to  an  enormous  magni- 
tude. Justice,  in  the  shape  of  reward  for  inventive 
genius,  denied  to  the  rekdvely  poor,  that  is  to 
say,  to  probably  the  fiir  neater  number  —  sold 
at  an  enormous  price  to  the  relatively  rich :  all 
inventions, — the  authors  of  which  are  not  them- 
selves rich  enough  to  carry  them  through,  nor 
able  to  find  a  capitalist  to  join  with  them,  —  nipt 
in  the  bud.  Oflicial  men,  lawyers  and  non-lawyers 
in  swarms,  who  contribute  nothing  but  obstruc- 
tion, murdering  invention  thus  in  the  cradle, 
ravish  from  genius  its  reward,  and  in  case  of 
failure,  aggravate  the  pressure  of  ill  success.  To 
see  the  use  of  Matchkts  Comtitutiotu  on  this 
occasion^  compare  the  price,  paid  by  mventive 
ffenius  for  this  security  m  the  United  States  and 
in  France.  Note,  that  on  these  occasions,  that 
plundera^  may  be  tripled,  the  three  kingdoms 
are  disomted. 

In  all,  or  most  of  these  esses,  Lord  Eldon, 
after  having  had  a  little  finger  in  the  pie  when 
Attomey-genersl,  hss  a  finger  and  thumb  in  it 
now  that  he  is  Chancellor :  adding  to  the  pleasure 
of  licking  in  the  sweets,  the  gratification  of  ob- 
structing improvement — called  for  this  purpose 
innovation, 

A  set  of  motions,  calling  for  returns  of  these 
several  sources,  and  of  the  masses  of  emolttment 
derived  from  each  by  the  sevenJ  functionaries, 
could  scarcely  be  nerved. 


table  win,  as  censor :  inviting,  after  publica- 
tion with  its  expense  has  been  completed, 
applications  to  himself  for  prohibition,  with 
profit  to  himself  in  these,  as  in  all  other  in- 
stances. 

4.  Leaving  the  line  of  distinction  between 
cases  for  open  and  cases  for  secret  judicature, 
for  so  long  as  there  is  any,  at  all  times  de- 
pendent on  his  own  inscrutable  and  uncon- 
trovertible will  and  pleasure,  establishing  and 
continually  extending  the  practice  of  covering 
his  own  proceeding  mth  the  cloak  of  secresy. 

5.  Ri  vetting,  on  the  neck  of  the  people,  the 
continually  pinching  yoke  of  an  aristocratical 
magistracy,  by  rendering  all  relief  at  the  hands 
of  die  chancellor  as  hopeless,  as,  by  artificial 
law  expenses,  and  participation  in  sinister  in- 
terest and  prejudice,  it  has  been  rendered  at 
the  hands  of  the  judge. 

6.  On  pretence  of  heterodoxy,  by  ex  post 
facto  law,  made  by  a  single  judge  for  the  pur- 
pose, —  divesting  parents  of  the  guardianship 
of  their  own  children. 

7.  Injecting  into  men's  minds  the  poison 
of  insincerity  and  hypocrisy,  by  attaching  to 
pretended  misdeeds,  sufferings,  from  which, 
by  an  unpunishable  and  unprovable,  though 
solemn  act  of  insincerity,  the  supposed  mis- 
doer  may,  in  every  case,  with  certainty  ex- 
empt himself,  t 


f  Questions  allowed  to  be  put  to  a  proposed 
witness :  -^'^Do  von  believe  in  the  existence  of  a 
God  ?**  If  he,  wno  does  not  believe,  answers  that 
he  does,— -thus  answering  fidsely,  he  is  received : 
if  his  answer  be,  that  he  does  not  believe,.^ 
speaking  thus  truly,  he  is  rqected  of  course. 

It  is  by  exploits  such  as  this,  that  rise  has  been 
given  to  this  appalling  question :  "  Whieh,  in  the 
capacity  of  a  proposea  ifitness,  is  most  trust- 
worthy-, the  Christian,  priest  or  layman,  who, 
for  a  series  of  ^ears,  has  never  passed  a  dav  with- 
out  the  commission  of  peijury, — or  the  Athei|tf 
who --when  at  the  instance  of  Lord  Eldoi^  or 
any  one  of  his  creatures  in  the  situation  of  judge, 
interrogated  as  to  what  he  believes —submits  to 
public  ignominy,  rather  than  defile  himself  with 
that  abomination  in  so  much  ss  a  single  in- 
stance ?"  Christians !  such  of  you  as  dare,  think 
of  this  and  tremble! 

Question,  as  to  this  virtual  statute,  the  source 
and  seat  of^  which  is  m  the  breast  of  Lord  El- 
don :  —  If  this  is  not  a  subornation  of  penury, 
what  is  or  can  be  ?  Lord  Eldon—is  hii  mlna's 
eye  reaUy  so  weak,  as,  throughout  the  whole  field 
of  legislation,  to  be  kept  by  words  from  seeing 
things  as  they  are  ?*  Decide  who  can,  and  give 
to  head  or  heart — sometimes  to  the  one  perhaps, 
sometimes  to  the  other — the  credit  of  this  Ulna* 


•  As  to  the  constant  and  aU-pervading  habit  of 
pcQury,  see  '^  Swear  not  at  au,**  For  cleansing 
judicature  of  this  abomination^  a  not  unpromising 
course  is  in  the  power  of  individuals.  Any  suitor. 


who  sees  a  witness  of  whose  testimony  he  is  ap- 
prehensive— if  the  witness  belonss  to  anv  of  the 
daases  in  question,  let  his  counsu  have  in  hand 


py  of  the  statutes  in  question,  asking  him 
ber  he  did  not  swear  observance  to  every  one 
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8.  In  all  manner  of  shapes,  planting  or  fix- 
ing humiliation  and  anxiety  in  the  breasts  of 
all  who,  on  points  confessedly  too  obscure  for 
knowledge,  oppose  him,  or  refuse  to  join  with 
him,  in  the  profession  of  opkiions,  in  relation 
to  which  there  is  no  better  evidence  of  their 
being  really  his,  than  the  money  and  power 
he  has  obtained  by  the  profession  of  them. 

9.  Pretending  to  establish  useful  truth  by 
the  only  means  by  which  success  to  pernicious 
falsehood  can  ever  be  secured.  Proclaiming, 
in  the  most  impressive  manner,  the  falsehood 
and  mischievousness  of  everything  that  b 
called  reUgionf-^hy  punishing,  or  threatening 
to  punish,  whatsoever  is  said  in  the  way  of 
controverting  the  truth  or  usefulness  of  iL 

10.  9earding  parliament,  by  openly  de- 
claring its  incapacity  to  render  unpunidiable 
anything  to  which  the  judges,  with  the  words 
common  law  in  their  mouths,  shall  have  been 
pleased  to  attach  punishment,  or  take  upon 
them  to  punish :  —  thus,  by  the  assumed  au- 
thority of  himself,  and  those  his  creatures, 
keeping  men  under  the  rod  of  punishment, 
for  habits  of  action,  which,  in  consideration  of 
their  innoxiousness,  had  by  parliament  been 
recently  exempted  from  it:  as  if  parliament 
had  not  exempted  men  from  declared  and  &- 
mited,  but  for  the  purpose  of  subjecting  them 
to  unconjecturable  and  vnHmited  punishment. 
Witness  the  Unitarians,  and  all  others,  who 
will  not,  at  his  command  thus  signified,  defile 
themselves  with  insincerity,  to  purchase  the 
(Common  rights  of  subjects. 

1 1 .  Doing  that  which  even  parliament  would 
not  dare  to  do :  and  because  parliament  would 
not  dare  to  do  it,  doing  it  with  no  other  war- 
rant than  this  or  that  one  of  a  multitude  of 
words  and  phrases,  to  which  one  import  as 
well  as  another  may  be  assigned  at  pleasure : 
witness  UheU  blasphemy,  malice,  contra  bonos 
more$t  conspiracy,  Christianity  is  part  and 
parcel  of  the  law  of  the  land :  converting  thus 
at  pleasure  into  crimes,  any  the  most  per- 
fectly innoxious  acts,  and  even  meritorious 
ones :  substituting  thus,  to  legislative  defini- 
tion and  prohibition,  an  act  of  ex  post  facto 
punishment,  which  the  most  consummate  le- 
gal knowtedge  would  not  have  enabled  a  man 
to  avoid,  and  as  to  which,  in  many  an  instance 
perhaps^  it  was  not  intended  that  it  should  be 
avoided.* 


*  Bat  Parliament — contempts  of  its  authority 
all  the  while  thus  continually  repeated — what 

of  these  statutes,  and  whether,  in  the  breach  of 
this  or  that  article,  he  did  not  constantly  live:  on 
denial^  he  will  be  indictable  for  penury :  on  ad- 
mission, it  will  be  a  question  whether  he  can  be 
heard. 

£Afrd  Bldon  !  did  you  never  take  that  oath  ? 
Lord  Eldon !  did  you  never  violate  it  ?  Think  of 
this.  Lord  Eldon  !  —  Mr,  Peel !  did  you  never 
take  that  oath  ?  Mr.  Peel !  did  you  never  violate 
It?  Think  of  this,  Mr.  Ped ! 


All  this-*  which,  under  a  really-existug 
constitution,  grounded  on  the  greatest-happi- 
ness principle,  would  furnish  matter  for  im- 
peachment upon  impeachment  —  furnishes, 
under  the  imaginary  **  matchless"  one,  oiatter 
of  triumph,  daim  to  reward,  and  reward  ac- 
cordingly. 

12.  Poisoning  the  fountain  of  history,  hf 
punishing  what  is  said  of  a  departed  pubKc 
character  on  the  disapproving  side  —  while, 
for  evidence  and  argument  on  the  approviag 
side,  an  inexhaustible  fund  of  reward  ia  left 
open  to  every  eye:  thus,  by  Mtjopresstoa, 
doubling  the  effect  oi  subornatumy  ofevidemee. 
This  by  the  hand  of  one  of  his  creatures :  his 
own  hand,  without  the  aid  of  that  other,  not 
reaching  quite  &r  enough. 

The  title  Master  of  the  Abuses,  which  oc- 
curs in  p.  372,  may  perhaps  have  been  thought 


does  it  say  to  them  ?  Say  to  them  ?  why  nothing 
at  all,  to  be  sure^  Cabinet,  by  which  the  wires  o^ 
Parliament  are  moved,  desires  no  better  apon. 
Chancellor —by  whom  the  wires  of  Cabinet  ars 
moved,  and  by  whom  the  acts  of  coDtempt  are 
committed  or  procured  —looks  on  and  laughs  ia 
his  sleeve. 

Contempt  oTParliament  indeed !  ParHamcm 
desires  no  better  than  to  be  thus  contemned :  aod 
to  be  assured  of  this,  observe  whether,  of  the  in- 
dications given  in  these^  pages,  it  will  suffer  any, 
and  what,  use  to  be  made.  Contempt  of  Pazlia. 
mcnt !  Why,  all  this  is  the  work  of  Parliamefti 
itself.  That  which,  with  its  own  forma,  it  ooold 
not  do  without  a  world  of  trouble — ^what  it  might 
even  be  afraid  to  do —(for  where  cuUt  abonwrfs, 
so  does  oowaidioe)— it  does  by  simple  oomuvance. 
without  a  particle  of  trouble.  But  whT  talk  of 
fsar  $  On  each  occasion,  whatever  is  to  ne  dace, 
the  object  with  all  concerned  is,  to  have  it  done 
with  least  trouble  to  themselves.  By  the  band 
of  a  judge,  those  by  whom  paiiiamentis  govemed 
do,  without  any  trouble,  that  wfaidi  witfamt 
trouble  in  abundance  could  not  be  dooe  by  the 
hand  of  parliament 

In  flash  Jangiuge,  common  Jisw— Sn  hoMSt 
English,  jtft^-fnaof  law — is  an  instrument,  that 
is  to  say,  judges  are  instruments — for  doing  the 
dirty  work  ofparliament :  for  doing  in  an  <^klique 
and  clandestine  way,  that  whidi  pariiamcBt 
would  at  least  be  ashamed  to  do  in  its  own  c^en 
way. 

Nor,  for  the  allotment  of  these  parta,  ia  any 
such  labour  as  that  of  concert  or  direction  neees- 
sary.  Nothing  does  the  purpose  require  that  aa 
English  judge  should  do,  more  than  what  in  lus 
situation  human  nature  and  habit  efibctaially  in- 
sure his  doing :  giving,  on  every  oocasioa,  to  ha 
own  arbitrary  power  every  possible  extent,  by  ail 
imaginable  means.  Wmle  this  is  going  on,  so 
long  as  what  he  does  suits  the  purpooes  of  his 
suitors,  it  is  regarded,  of  course,  with  that  ao- 
probation  of  which  their  silence  is  sach  perfecuy 
conclusive  evidence.  On  the  other  hand  (to  sop^ 
pose,  for  arsument^s  sake,  an  effect  withoBC  a 
cause)  shouM  he  ever  in  any  the  smalkst  degree 
obstruct  their  purposes,  any  the  least  hint  wobU 
suffice  to  stop  binu  What  could  any  iud|^  do^-* 
what  could  even  Lord  £ldon  hope  to  do — agaxasa 
the  will  of  monarchy  and  aristocracy  in  ] 
ment? 
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to  require  ezplanatioD.  It  wm  suggested  by 
thai  of  MaUer  of  the  lUveh^  coupled  with  the 
idea  of  the  enjoymento  in  which  he  end  bis 
have  for  lo  many  years  been  seen  revelling  by 
the  exerase  given  to  the  functions  of  it. 

The  Magtertkip  of  the  JteveU  being  abo- 
lished, or  in  disuse —the  Maaterakip  of  the 
Abueee  appears  to  have  been  silently  substi- 
tuted: and- Lord  Eldon  presents  himself  as 
having  been  perfonnuig  the  fimctioRS  of  the 
offiee,  asyet  without  a  salary :  with  his  Ma»- 
tecsHtf'Cnancery,  serving  under  him  in  the 
corresponding  capacity,  ind  on  the  same  ge- 
nerous Ibotiug,  on  the  principle  of  the  mi^id 
magistraqf.  A  subject  for  calculation  might 
be — at  what  mow  domuU  the  business  of  ail 
the  denominated  ofllcea,  possessed  by  those 
Masters  and  their  Grand  Master  respectively, 
will  haTe  been  brought  into  the  state,  into 
which,  under  his  lordship's  maDsgement,  that 
of  the  SiX'derka  has  already  been  brought, 
together  with  tiiat  of  the  fi«  qffieee^  with 
which  the  fiOmre  services  of  his  honourable 
son  have  been  so  nobly  and  generously  re- 
munerated?—  at  what  halcyon  period  these 
offices  will,  with  the  rest,  have  been  subli- 
mated into  sinecures,  and  the  incumbents 
apotheoeed  into  so  many  Dii  majonan  or  Dii 
mimorum  gentium  of  the  Epicurean  heaven  ? 

To  help  ooneeptioB,  a  short  parallel  be- 
twe^i  the  noMe  and  learned  Lord,  and  his 
noble  and  learned  predecessor  Jefferies,  may 
be  not  altogether  without  its  use.  General 
Jefferiee  had  his  om  "  campaign  :**  General 
Eidon  as  many  as  his  eemmand  lasted  years. 
—  Tbut  deaths  of  Jeffieries's  SUUd^ff  were 
speedy:  of  Eldon's,  lingermg  as  his  own  re- 
solves. The  deaths  of  Lord  Jefferies's  victims 
were  public — the  sufferers  supported  and 
cwmlbrted  in  thehr  affliction  by  the  sympathy 
of  surroundiug  thousands :  Lord  Eidon's  ex- 
pired, unseen,  in  the  gloom  of  that  solitude, 
which  wealth  on  its  departure  leaves  behind 
it  Jefferies,  whatsoever  he  may  have  gained 
in  the  shape  of  royal  iavour — source  of  fu- 
ture contingent  wealth  —  does  not  present 
iiimself  to  us  clothed  in  the  spoils  of  any  of 
bis  slain.  No  man,  no  woman,  no  child,  did 
Eldon  ever  kill,  whose  death  had  not,  in  the 
course  of  it,  in  some  way  or  other,  put 
money  into  his  pocket.  In  the  language, 
visage,  and  deportment  of  Jefferies,  the  suf- 
fering of  his  victims  produced  a  savage  ex- 
'  ultation :  in  Eidon's,  never  any  interruption 
did  they  produce  to  the  most  amiable  good- 
humour,  throwing  its  grace  over  the  most 
aocomptished  indifference.  Jefferies  was  a 
tiger :  Eldon,  in  the  midst  of  all  his  tears, 
like  Niobe,  a  stooe. 

Prophet  at  once  and  painter,  another  pre- 
decessor of  Lord  Eldon — Lord  Bacon — has 
drawn  his  emblem.  *'  Behold  the  man,"  says 
he,  **who,  to  roast  an  egg  for  himself,  is  ready 
to  set  another's  house  on  fire  P'    So  ftr  so 


good :  but,  tocorapletethe  likeness,  he  should 
have  added  .  after  having  first  gutted  it.  One 
other  emblem  ^^  one  other  prophecy : — is  it 
not  written  in  the  Arabian  Nights'  Enter- 
tainments?— Sinbad  the  Sailor,  Britannia: 
Old  lian  of  the  Sea,  the  Learned  Slaughterer 
of  Pheasants,  wfaoie  prompt  deaths  are  ob- 
jects of  envy  to  his  suitors.  After  firettii^ 
and  pummeUi]]^,  with  no  better  eStet  thm 
sharpening  the  gripe — the  Arabian  slave,  by 
one  desperate  effort,  shook  off  his  tormenting 
master.  The  entire  prophecy  will  have  been 
aeoomplished,  and  the  prayers  of  Britannia 
heard,  should  so  happy  an  issue,  out  of  the 
severest  of  all  her  afflictions,  be,  in  her  n^ 
stance,  brought  to  pass. 


POSTSCRIPT. 

§  1.  Under  Lord  Eidon,  Equity  an  InatrU' 
ment  of  Raud  and  Extortion,  —  SampU$ 
continued. 

Whilb  writing  what  is  above,  came  to  hand 
a  **  Review  of  Chancery  Delays,"  ke, :  signa- 
ture, **  The  Authors."  When  what  they  say 
is  seen,  the  reason  for  such  their  concealment 
will  be  suffidently  manifest  Read  this  work 
of  theirs,  whoever  you  are, — ^you  uriio,  think- 
ing for  the  public,  hisve  any  regard  for  justiea: 
so  rich  the  mass  of  abuse,  it  not  merely  de- 
nounceti  in  general  terms,  but  spreads  out  in 
detwl,  bringing  it  at  the  same  time  within 
the  conception  of  non-lawyers :  the  matter 
ranged  under  some  nine  or  ten  hnds,  follow* 
ing  one  another  in  the  chronological  order  of 
the  proceedings  in  a  suit 

**  Proper  subject  of  every  honest  man's  in- 
dignation,*' according  to  them  (p.  42,)  qot 
only  *'  the  system  whidi  allows,"  but  "  tiie 
judges  who  encourage  such  conduct:"  and, 
with  a  little  attention,  every  solicitor  who 
has  had  twenty-five  years'  practice,  and  a  few 
over,  in  the  equity  courts,  as  well  as  many  a 
man  who  has  had  none,  will  be  able  to  dmw 
the  line,  and  to  say  to  himself,  whether,  by  any 
former  judge,  anything  like  so  much  eaeoat- 
ragement  has  been  given  to  the  sort  of  conduct 
therein  held  up  to  view.  Ask,  with  so  many 
learned  gentlemen,  whether  it  be  to  Lord 
Eldon,  or  to  the  system,  that  the  phenomena 
are  due  ?  Ask  first,  whether  it  is  to  the  &- 
ther  or  to  the  moUier  that  the  birth  ef  a 
child  is  due  ? 

From  this  most  instructive  publication, 
take  a  few  hastily-picked-up  samples.  Piges 
48,  49 :  —  1.  Master's  attendance  (as  every- 
body knows)  never  more  than  one  hour  in 
one  day  in  the  same  cause. 

2.  Between  attendance  and  attendance, 
distance  commonly  three  or  four  days  —  fire- 
quently  a  week. 

3.  For  every  such  actual  attendanee,  pay- 
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ment  for  tliat  and  two  others  exacted  by  the 
Mister,  he  deckring  in  writing  that  on  both 
days  he  has  attended ;  whereas  on  neither  day 
has  he,  or  anybody  for  him,  attended. 

4.  For  each  such  fidsely  alleged,  and  un« 
justly  charged  attendance,  fees  exacted  by  the 
Blaster,  not  only  for  himself,  but  for  every 
solicitor  employed  in  the  suit,  a  separate  one ; 
there  being  in  every  equity  suit  parties  in  any 
number,  Iwving,  as  many  as  please,  each  of 
them  a  separate  solicitor. 

5.  Hours  of  such  attendance  in  a  di^  sel- 
dom more  than  fiye  Mother  accounts  generally 
nu^  it  less.)  Per  Mr.  Vizard — (see  above, 
§  2,  p.  350,)  with  **»ome  exception^'  only,  not 
more  than  three. 

6.  Months  in  which  such  attendances  are 
to  be  had,  out  of  tiie  twelve,  not  more  than 
seven. 

Page  52.  Recapitulation  of  the  means  of 
delay  en^ployable  in  ordinary,  over  and  above 
the  additions  employable  in  extraordinary 
cases :  to  wit,  employable  by  dishonestly-dis- 
posed men  on  the  two  sides  of  the  suit  re- 
spectively, thus  enabled  and  invited  by  Lord 
Eldon,  with  or  without  predecessors  for 
stalking-horses,  to  carry  that  same  disposition 
into  effect 

I.  By  dishonesty  on  the  defkndtmC*  side ; 
to  which  side,  in  a  common  law-suit,  disho- 
nesty is  of  course  most  apt  to  have  place:  — 

1.  Before  the  time  for  what  is 
called  opprarojice,  (the  defendant 
not  being  permitted  to  appear,  but 
forced  to  employ  in  appearing  for 
him  a  solicitor,  whom,  likewise, 
without  a  train  ofbarristers  to  speak 

for  him,  the  Chancellor  will  not^-l^MN^ 

«»») 1* 

2.  By  not  appearing  before  the 
cause  is  ultimately  allied  on  for 
judge's  hearing,        .,        .        .      2 

3.  After  hearing,  **  wasted  by  re- 
ference to  a  Blaster,  years  from  4  to 

6 :"  oftener  a  much  longer  period,    4  to   6 

4.  Between  Master's  report  made, 

and  judge's  second  hearing,        -     2  to    3 


Total, 


0toI2i 


IL  By  dishonesty  on  the  pkmitiff't  side ; 
that  is  to  say,  on  the  part  of  him  who,  at 
common  law,  had  been  on  the  defendant's 
side ;  one  half  of  the  business  of  equity  con- 
sisting in  stopping  or  frustrating  the  applica- 
tion of  the  remedy  held  out  by  common  law; 
and  at  any  stage,  down  to  the  very  last,  tMs 
stoppage  may  be  effected. 

N,  B,  Tlus  combination  of  two  sorts  of 
judicatories,  proceeding  on  mutually  contra- 
dictory principles,  is  by  Lord  Eldon,  and  by 
so  many  others,  jprofewed  to  be  regarded  as 
necesnry  to  justice. 


1.  By  amending  bills,  from      -      4  to   6 

2.  Between  the  suit's  beii^  m< 
down  itft  hearing  by  the  judge,  and 
its  being  by  that  same  judge  eaUed 
on  for  hearing,         ...         2 

3.  After  hearing,  waateable  in  re- 
ference to  a  Blaster,  as  in  the  defen- 
dant's case,  as  above,  fivm         -       4  to   6 

4.  Between  Blaster's  report  and 
judge's  second  hearing,  as  above        2  to   3 


Total,  -  12  to  ir 
Note  that  (as  has  been  often  stated,  and 
never  denied,)  delay  on  the  plaintiff 'k  side, 
as  here,  has  been  in  use  to  be  employed  as  a 
regular  and  sure  source  of  profit  by  diahimfst 
men  with  other  men's  money  in  their  po^ete» 
where  the  quantity  of  it  in  the  shape  of  ca- 
pital has  been  deemed  sufficient,  by  meaos  of 
the  interest  or  profit  on  it,  to  pay  for  the 
delay  sold  by  the  judges  of  the  common  law 
and  equity  courts  together :  they,  with  iSbitxt 
creatures  and  other  dependents  in  ofliee,  and 
their  friends  and  connexions  in  all  tiranchcs 
of  the  profession,  sharing,  by  means  of  the 
fees,  wttii  these  dishonest  menu,  in  the  profit 
of  their  dishonesty. 

Comes  in,  at  the  same  tfane,  <f  Letter  to 
B(r.  Secretary  Peel  on  Chancery  Delays,  by 
a  Member  of  Gray's  Inn."    IHiges,  25. 

L  Plige  20.  Subject-matter  of  the  moat 
oommon  and  seldomest-contested  spedes  of 
fluit — account  of  a  testator's  estate;  — 

1.  Number  of  useless  copies  taken  ot  aaid 
account,  ten. 

N,  B,  Cost  of  eadi,  ten-pence  for  every 
ninety  words. 

2.  Pages  15, 16, 17.  Under  Lord  Eldon»  n^ 
relevance,  technically  styled  **  tsipenateiiee,'' 
thence  useless  lengths  of  pleadings  perpeto- 
ally  increasing  —  **  laxity  of  pleadinga,  qoao- 
tity  of  impertinent  matter — a  subject-oaatter 
of  general  compUdnt  and  general  observatiMi 
hy  Lord  Eldon"  Punishment  being  eU  tins 
while  unexampled;  encouragement  in  the 
shape  of  reproof  in  the  air,  or  threots,  of 
which  it  is  known  they  will  never  be  execu- 
ted, are  at  the  same  time  fr^uent.  Before 
Lord  Eld(Mi,  the  practioe  was,  to  saddle  the 
eounsel  with  costs.  Per  the  authors,  as  above 
(p.  350,)  by  **  late  deeieume  this  abuse  has  re- 
ceived positive  encouragement  and  increase.** 

Pkges  of  all  five  pamphleto,  taken  together 
(Mr.  Vizard's  included,)  157.  Compressed 
into  perhaps  a  third  of  the  number,  the 
substance  would  compose  a  moet  instmetivo 
work.  By  detaching  from  the  aboaea  the  pro- 
posed  remedies,  the  compressioii  mi|^  per- 
haps be  aided :  the  remedies,  in  a  narrow  side 
column,  or  at  bottom,  in  fiirm  <rf  notes. 

But  neither  should  the  defences,  whatever 
they  are,  pass  unexamined :  for  of  the  cheifes» 
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witb  rach  premiiims  for  defence,  wfattaoever 
it  peawd  over  mmottoed  or  riurred  over,  iiyiy, 
with  uDexeeptioiiable  propriety,  be  regarded 


§  2.  Lord  Eldcn  Sq^eakaig. 

Drama  (not  to  mjfare$^)  '*  The  QmrU 
ofLawBiiL"  Time,  June  2S,  1825.  Editor, 
blobe  and  TVavelUr.  Scene,  Right  Ho* 
nourable  House.  Enter  Lord  liTerpool, 
Prime  Bfiniater,  bill  in  hand.  Lord  Eldon, 
Chancellor,  in  the  back  ground.  Motion  by 
Iiord  LlTcrpool  for  proceeding  in  the  bilL 
Enter  Lord  Qroavenor  with  •  digreaaion—a 
diaaertation  on  ainecurea :  Lord  LiTerpool,  in 
answer :  — determined  to  save  foea  fraim  com- 
mutation  during  the  incumbency  of  the  preaent 
incumbmta ;  detennined  to  aave  the  head  foe- 
eater  from  ail  hardahipB  impoaed  on  inferior 
ones:  detennined  to  give  the  puiane  judgea 
the  propoaed  £5500  ai-year,  becauae  there 
were  othera,  who,  for  doing  lesa,  were  paid 
more.  Mr.  Robinson  having  previoualy  (to 
wit,  in  Honourable  House)  demonatrated  the 
neeeaatty  of  the  inereaae,  appropriate  aptitude 
being,  i^  hia  mathematica,  aa  dignity,  and 
digmty  cm  opulence :  the  proof  being  oompoaed 
of  repetitions,  ten  in  number  (for  the;r  have 
been  eounted,)  of  the  word  dipnty. 

Whereupon,  up  riaea  Lord  Eldon,  finger 
in  eye,  answering  Lord  Groavenor'a  digres- 
sion, with  a  digression  on  calumny  and  firm- 
ness. Addresses,  two :  one  to  the  people,  the 
other  to  noUe  lords.  For  better  intelligibi- 
lity, behold  these  same  addresses,  in  the  first 
place,  in  plain  English :  after  that,  for  security 
against  misrepresentation,  in  Lord  Eldonish. 

1.  Lord  Eldon  to  the  peopie,  in  plain  En- 

gtieh Have  done !  have  done !  Let  me  alone  1 

Nay,  but  don't  teaze  me  so.  You  had  best 
not ;  you  won't  get  anything  by  it.  This  is 
not  the  way  to  get  me  out,  I  csn  tell  you  that. 
Come  now,  if  you  will  but  let  me  alone.  111 
go  out  of  my  own  accord.  I  ahould  have  been 
out  long  ago,  had  it  not  been  for  you.  It's 
only  your  teasing  me  aotiiatkeepa  me  in.  If 
you  keep  on  teaae,  tease,  I'tt  never  go  out: 
no,  that  I  won't. 

Note  that  thia  was  on  the  28th  of  June 
1825 :  ten  daya  after  the  day  on  which,  with- 
out authority  or  expectation  on  the  part  of 
the  author,  the  editor  of  the  Morning  Chro- 
Hide,  with  whoae  stripes  the  noble  and  learned 
back  ia  so  weU  acquainted,  had  given  an  ar- 
tide  on  these  indications, 

TheoriginalinLordEldonUh^^**  Perhaps 
it  is  thought  that  this  mode  of  calumnious 
oiisrepreaentation  ia  the  way  to  get  me  out  of 
^  office.  They  are  mistaken  who  think  ao :  I 
will  not  yield  to  auch  aaperaiona ;  nor  shrink 
from  aaaerting  what  I  owe  to  myself.   Had  I 


*  For  greater  fidelity,  and  to  avoid  some  cir- 
cnmlocotmis,  the  third  person  is  here  all  aktog 
vetrannmted  into  the  first. 


been  treated  with  common  justice,  1 1 
not,  perhaps,  have  been  Lord  Chancellor  tide 
day;  but,  I  repeal  it,  I  will  not  be  driven  out 
of  office  by  calummouaattadc.  Let  me  only 
be  treated  with  common  justice,  and  my  place 
ahall  be  aianifman*§  di^poeoL** 

Oalumnioua  Indeed !  Look  back,  cautious 
and  juatiea-loving  reader — look  back  at  tho 
indieaHem :  aee  what  any  of  them  want  of 
beiqg  proqfk:  aee  whether  anything  but  m 
formulary  or  two  is  wanting  to  render  them 
proofr,  and  conduaive  onea.  Suppose,  frw  ar- 
gument's  sake,  the  defendant  guUty,  and  aee 
whether,  on  that  auppoaition,  anything  more 
convincing  than  what  ia  there  brought  to 
view,  could  have  been  adduced.  Say  whether* 
in  caae  of  nua-atateaaent  anywhere,  there  can 
be  any  ground  for  regarding  it  aa  wilfol :  any 
ground  for  attachiiv  to  it  any  audi  epithet  as 


a.  Xorii  Eldon  to  Lordahipa  m  plain  JBa. 
lisft._Help!  help  I  hdp  I  Going,  going!  Omi*« 
atand  it  any  longer.  Whatl  nobody  lend  naa 
ahand?— nobody  apeak  a  word  for  me?  Do 
not  you  aee  how  it  ia  with  me?  Whatl  and 
willyovtumagainatme?  Better  not:  lean 
tell  you  that,  Youll  be  all  the  wovae  fix*  it. 
When  I  am  pot  down,  it  will  be  your  turn 
next.  What  will  become  of  your  privilegea? 
—think  of  that  I  111  tell  you  what,  ao  aura 
aa  they  take  away  mj  aeala,  ao  aure  will  they 
take  away  your  privilegea. 

Squeaking^  ataggering,  bluatering,  crying 
outforhelp^allinabreathl  What  an  ex- 
hibition ! 

Original  in  Lord  EUomeh — •*  The  fedings 
and  fete  of  an  individual  are  in  themadvea  of 
amall  importance  to  the  public,  and  I  may  be 
sacrificed  to  the  insults  I  daily  reedve.  Bui 
I  beg  noble  lords  to  reflect,  that  I  may  not 
be  the  only  sacrifice.  If  the  ol^ect  ia,  aa  It 
appears  to  be,  to  pull  down  the  reputations, 
and  throw  diacredit  on  the  motivea  and  con- 
duct of  men  in  high  official  situations, — if 
every  man  who  occupies  a  high  situation  in 
the  churdi "  [tunung  of  course  to  the  bishopa* 
bendi]  *'  in  the  church  or  state,  ia  to  become 
the  ol^ect  of  alander  and  calumny,  then  your 
lorddiips  may  lay  your  account  with  aimilar 
treatment,  and  be  convinced  that  your  pri- 
vilegea or  power  cannot  long  be  respected, 
when  auch  characters  have  been  sacrificed." 

N,^  B,  At  what  words  the  tears  began  to 
flow  is  not  reported.  When  a  crocodile  cornea 
on  the  stage  —  Tears,  tears,  should  be  added 
to  the  JSearf  hears/ 

No,  my  weeping  and  fiunting  and  firmness- 
acting  lord.  How  purblind  soever  the  eyes 
you  are  accustomed  to  see  around  you,  blind- 
ness is  not  yet  so  near  to  entire,  as  to  make 
lordships  see  no  difiference  between  your  aeala 
and  their  privilegea.  Their  privilegea !  Who 
is  it  that  is  to  take  away  these  same  privi- 
leges? The  kmg?orthe  people?  or  the  pope 
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of  Borne  ?  Tour  ^eaUI  Ta»  tbe  king  am 
take  away  these  pretty  playthings  of  yours, 
and  not  improbably  inll,  so  soon  as  in  his 
estimaUon  there  will  be  aaore  ttneasinese  from 
keeping  them  where  they  are»  than  from 
phuung  them  elsewhere.  But  Lords'  priwU 
Myet  /  they  are  *  sort  of  a  thing  not  quite  so 
easily  disposed  ot  To  bring  his  hand  in,  his 
Majesty  will  first  take  away  from  himself  his 
own  prerogtUives^ 

The  people?  Tes:  supposing  guards  and 
garrisons  were  all  annihilate  in  a  day,  the 
people,  that  is  to  say,  a  mob,  might  not  find 
much  Bu>re  diffieulty  in  dealing  with  these 
accoutrements  of  yo«rs  than  the  king  would : 
afUr  bumiqg  your  bags,  they  might  throw 
yo«r  seals  into  the  Thames,  where  your  pre- 
decessor, ZiuUton^  threw  his.  Yes :  all  this 
a  mob  (for  this  is  what  you  always  have  in 
view  when  you  speak  or  think  of  the  people) 
ra%ht  indeed  do.  But  could  they  either  bum 
or  throw  into  the  Thames  their  Lordships' 
privileges  ? 

As  to  the  Pope,  I  say  nothing  of  him  here : 
what  rc^gaids  him,  beloogs  to  Catholic  Eman- 
cipation. 

Seriously,  it  was  fimnd  impossible,  by  ajiy> 
thing  but  extravagance,  to  comment  upon 
such  extravagance.  What  must  have  been 
the  state  of  liat  mind  which  ooold  rely  upon 
it  as  argument  ? 

In  this  place,  without  aid  either  fixMn  witdi* 
craft  or  from  treachery,  I  had  actually  gone 
on  and  ^ven  the  substance  of  the  argument, 
with  wUch,  in  cabinets  and  over  bottles,  the 
noble  and  learned  lord  has  Ibr  these  five-and- 
twenty  years,  and  more,  been  occupying  him- 
self in  the  endeavour  ^-  no  very  difficult  one, 
H  must  be  confessed — to  keep  up»  and  if 
possible  to  iaerease,  the  aversion  to  improve- 
ment in  so  many  shapes,  and  to  reform  in 
every  shape.  But  relevancy  seeming  ques- 
tionable, and  misdiief  from  overweight  un- 
questionable, the  papers  have  been  put  aside. 

The  Indieaiioiu  are  before  the  reader:  some 
original,  others  copied.  In  both  cases,  how 
determinate  they  are,  he  can  scarcely  have 
fidled  to  remark.  As  well  as  the  proofe,  he 
shall  now  have  before  him  the  answers.  From 
a  clear  conscience,  accompanied  by  a  dear  and 
WeUUexerdsed  conceptioo,  thqf  would  have 
been  correspondently  determinate.  In  gene- 
rals, at  any  rate,  and  in  particulars,  according 
as  time  and  occasion  admitted,  and  importance 
required,  every  charge  would  have  been  no- 
ticed ;  and,  lest  omission  should  be  taken  for 
/Confession,  no  one  left  altogether  irithout 
aotice. 

So  much  as  to  what  the  answers  migfat 
have  been,  and,  in  the  momentarily  suppceed 
case,  would  have  been.  Behold  now  what, 
in  the  actual  case,  they  are. 

First,  as  to  the  general  heads  of  defenoe. 
They  will  be  found  composed  of  unchanicter- 


iatioaUy-vituperative  mitter,  applied  at  «very 
turn  to  the  accusations,  and  expressed  in  these 
terms  :-^ 

1.  **  Misrepresentation  and  cslumniea.*' 

2.  ''  Calumnious  misrepresentation.'* 

3.  **  Sudi  aspersions.** 

4.  "  Oslumnious  attacks.** 

5.  **  Bfis-statementsandmisrepreaentaliona 
of  every  kind." 

6.  **  Mudi  misrepresentation.** 

7.  '*  Cslumny  and  mis-statement." 
6.  *<  Slander  and  calumny." 

What  the  noble  and  learned  defendmt*^ 
perturbation  did  not  permit  him  to  pereeive 
is,  how  strongly  this  sort  of  langunge  smella 
of  "  the  Old  Bmk^r  of  the  place  he  was 
looking  to  be  <*  sent  to  by  their  Lordakapa,** 
(as  per  Olobe,  June  21,  1825,)  there  to  b« 
**  pit  to  death :"  and  that  when  a  man  can 
find  nothing  to  say  that  shall  tend  to  hk  ex- 
culpation, this  sort  of  unmeaning  ontery  is 
what  he  vents  his  anguish  in,  rather  thaa 
be  seen  to  make  confession  in  the  shape  of 


So  mudi  for  genends.  Follow  now  aH  the 
several  specific  attempts  at  defence,  with  an 
observation  or  two  upon  each. 


Lord  Eldom.  —  I.  "  From  the 
which  have  been  fomished  to  me  of  my  f 
laments  as  Lord  Chancellor  from  those  who 
best  Imow  the  amount,"  [Lordship  himaelf 
being  nobly  careless  of  all  such  things3  **  apart 
from  ray  income  as  Speaker  of  the  House  of 
Lords,  I  am  happy  to  say,  that  the  Lofd 
Chief- Justice  of  the  King's  Bench  has  received 
a  larger  sum  from  his  office :  I  speak  fitmi  the 
average  accounts  of  the  Isst  three  years.'* 

OisenNKJcms.  —  I .  What  is  this  to  the  pur- 
pose?  Not  of  the  quantitm  do  we  ( 
but  of  the  nmrees:  of  which  sources  he  < 
not  say  a  syllable. 

2.  Whatever  it  be  that  you  receive,  ia  it 
the  less  because  you  receive  it  from  m  n— t 
her  of  places  instead  of  one? 

3.  Of  the  patronage,  nothing  said :  whetcsw, 
from  a  small  portion  of  it,  you  receive,  a  the 
person  of  your  son,  according  to  tiie  nndia- 
puted  calculation  of  Mr.  Miller,*  £3,fiiX)  n- 
year,  and,  unless  in  case  of  untimely  death, 
will  receive  in  the  whole,  £9000. 

4.  What  is  it  to  the  purpose  what  the 
Chief.  Justice  has  ?  If  the  emotument  of  thd 
man  in  question  is  excessive,  does  the  greater 
excess  of  another  man's  make  it  less  so  ? 

6.  Since  he  knows,  then,  what  hu  cmola- 
mentsare,  why  will  hesit  tobethns  bnlgewd, 
rather  than  produce  them?  Why,  onleaait 
be  because  they  would  he  seen  not  to  ngiee 
with  the  account  thus  given  of  them?  and 
because  he  fears  that,  if  honoonhle  gentie- 


•  ^*  Inquiry  into  the  Present  State  of  the  Civil 
Uw  of  England,'*  pp.  79,  80. 
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men  knew  the  whole  amount,  they  would 
grudge  giving  him  full  value  for  it  ? 

Load  Eldon.  — 11.  <«  And  I  will  fiirther 
say,  that,  in  no  one  year  since  I  have  been 
made  Chancellor,  have  I  received  the  same 
amount  of  profit  as  I  enjoyed  while  at  the 
bar." 

Obsenmtiom.  —  1.  The  tamef  No,  moat 
prcAiably  not ;  for,  so  long  as  there  is  a  fiur- 
thing's-worth  of  difference,  this  is  strictly 
true.  But  how  b  anybody  to  know  whether 
it  is? 

2.  If  everybody  knows  it,  what  would  it 
be  to  the  purpose  ? 

3.  While  the  Chancellor  declares  himself 
htqtpjf  that  the  Chief-Justice's  profits  out  of 
other  men's  misery  are  so  great,  may  a  suitor 
be  permitted  to  confess  himself  not  quite  so 
happy,  that  Barrister's  profits,  drawn  by  in. 
sincerity  out  of  the  same  impure  source,  are, 
if  so  it  really  be,  so  enormous  ? 

Lord  Eldon IIL  **  Had  I  remained  at 

the  bar,  and  kept  the  situation  I  held  there, 
I  solemnly  declare  I  should  not  have  been  a 
shilling  the  poorer  man  than  I  am  this  mo- 
ment, notwithstanding  my  office." 

Observatiom 1.  Believe  who  can:  evi- 

dence,  none.  Disprobative  counter-evidence, 
as  to  the  official  side  of  the  account,  obsti- 
nacy of  concealment :  evidence,  circumstantial 
indeed,  but  not  the  less  condusive. 

But,  possiblv,  here  as  before,  of  his  cluster 
of  offices,  with  their  emoluments,  he  shuts 
his  eyes  against  all  but  one :  and  thus,  by  a 
virtual  iahehood,  thinks  to  keep  clear  of  a 
literal  one. 

2.  Again — what  is  all  this  to  the  purpose? 

Oh  1  had  he  but  kept  to  the  bar—  or,  in- 
stead of  the  bench,  been  sent  to  that  bar  to 
which,  as  above,  be  so  lately  looked  to  be 
sent  l^  their  lordships  on  his  way  to  another 
pbee — wfaaia  waste  of  human  misery  would 
have  been  saved  1  of  human  miseiy,  for  which 
who  ever  saw  or  heard  him  exhibiting  any  the 
aligfatest  mark  of  regard?  Men,  women,  and 
children — ^widows  and  orphans — ^being  treated 
by  him  as  if  composed  of  insentient  matter, 
like  the  stones  firom  which  the  gold  exacted 
from  them  was  extracted. 

LonD  Eldon IV.  "  No  charge  of  delay 

can  fiurly  be  brought  against  me." 

ObtervaHona.  —  1.  Now  well  done,  Lord 
Eldon  1  To  a  host  of  witnesses,  continue  to 
oppose  a  firont  of  brass! 

2.  Not  to  speak  of  the  mountains  of  manu- 
fiustured  delajr  opened  to  vie  w  by  the  samples, 
as  if  by  a  particular  providence,— in  opposition 
to  this  plea  of  notgwlty^  behold,  prepared  by 
anticipation,  six  months  antecedently  to  the 
pleading  of  it,  a  special  piece  of  criminative 
evidence :  a  statement,  the  manifestly  trust- 


worthy result  of  a  course  of  observation,  the 
commencement  and  continuance  of  which  waa 
a  phenomenon  not  much  less  extraordinary 
than  the  course  observed  upon.  It  is  here  co- 
pied, word  for  word,  fi-om  a  morning  paper.* 
Whence  it  came  fi'om,  is  unknown :  neither  to 
the  whole,  nor  to  any  part  of  it  whatsoever, 
has  any  contradiction  been  ever  heard  of. 

3.  Under  the  eyes  of  so  vast  a  posse  of 
retainers,  retained  by  every  tie  of  interest  in 
the  defence  of  this  giver  of  good  gifts, — ia 
it  in  the  nature  of  the  case  that  anything  to 
whidi  the  name  of  misrepresentation  could 
have  been  applied  with  any  chance  of  being 
regarded  as  properly  applied,  should  in  all 
this  time  have  passed  unnoticed  ? 

*'  Cou&T  OF  Ch ANGER Y.->-('From  a  Suitor,) 
—  Term  ended  on  Monday :  the  Lord  Chan- 
cellor, when  he  was  rising,  apprized  the  gen- 
tlemen of  the  bar  and  the  suitors  of  the  court, 
that  he  would  not  come  down  till  Thursday. 
His  lordship  is  no  doubt  entitled  to  two  day's 
recreation  after  his  learned  labours  of  a  month. 
In  order  that  the  public  may  duly  appreciate 
thoae  labours,  let  us  briefly  review  them :  ~. 
the  calculation  may  appear  curious  —  the  time 
which  his  lordship  sat  —  the  number  of  cases 
heard — not  decided  —  and  the  quatUuM  of 
relief  afforded. 

**  His  lordship  commenced  his  sittings  on 
the  Ist  November,  and  from  that  to  the  29th, 
both  inclusive,  he  sat  in  court  24  days.  In 
no  day  but  one,  did  he  sit  before  ten  o'clock ; 
on  one  day  only  did  he  remain  till  three:  in* 
deed  he  could  not  during  term,  for,  as  he  has 
often  said,  *  the  etudente  ehould  have  their 
dinner.* 

*•  His  lordship,  out  of  the  24  days,  spent  in 
court  79i  hours  1 1 

For  4  days  he  sat  4(  hours  each,  equal  to  18 
For  6  ditto  .4  ....  24 
For  8  ditto  .  34  .  .  .  .  26 
Por4£tto  .2}  ....  9 
For  2  ditto      .     l}    *      .      .      .  ^ 


24  days. 


Hoiin,  7^ 


"  This  statement  is  correct,  if  the  court 
derh  can  be  depended  on.  On  two  of  those 
short  sitting  days,  his  lordship  had  to  attend 
in  council  to  hear  the  Recorder's  report  of 
the  Old  Bailey  convicts ;  on  another  of  them, 
he  rose  before  twelve  o'clock,  in  indignation 
that  there  was  no  business :  —  No  business  in 
Chancery  I  On  spme  of  the  other  short  days, 
he  was  called  on  business  elsewhere.  But  let 
us  now  see  how  this  time  was  occupied. 

•*  The  case  of  the  Rev.  A.  FUt<Aer  is  efr- 
titled  to  the  first  place  in  tiiis  enumeration. 
Indeed  the  flight  of  Paris  with  Helen  was  not 
destined  to  giye  more  employment  for  the 
Grecian  heroes,  than  the  flight  of  Mr.  Flet* 


•  Mornitf^  Herald  Thursday,  2d  Dec  1834. 
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^er^om  liis  Caledonian  lassie  is  to  cut  but 
for  the  gentlemen  of  the  long  robe :  thus  may 
we  fiurly  exclaim,  —  Cedant  arma  toffa  !  In 
the  King's  Bench  we  had  only  a  slurmish, 
fi-om  which  the  parties  retired  itquo  Marte. 
The  great  fight  was  reserved  for  the  arena 
df  Cbmcery :  for  four  da^s  the  contending 
parties  fought,  and  four  times  did  night,  or 
preparations  for  the  students'  dinner,  put  an 
end  to  the  contest.  On  the  fifth  day,  —  after 
hearing  firom  eight  counsel  nine  speeches,  the 
reply  included,  —  his  lordship  decided  that 
he  would  not  become  an  officer  of  police  for 
a  Scotch  synod,  to  pull  the  rererend  preacher 
from  the  pulpit.* 

**  This  case  consumed  17  hours  out  of  79(. 
But  is  it  decided  ?  No  —  the  contrary,  for 
his  lordship  more  than  once  intimated  *  that, 
if  it  were  worth  while  by  a  longer  term  of 
suspension  to  bring  the  quesUoQ  before  the 
court  in  a  more  regularform,  his  opinion  might 
incline  the  other  way.  Wa  intimations  will 
not  be  lost  on  the  synod;  therefore,  Mr. 
Fletcher,  that  you  mav  not  be  pulled  down 
by  the  skirts,  you  had  better,  like  Mawwcrm^ 
wear  a  spencer. 

'*  Fourteen  hours  more  were  consumed, 
from  day  to  day,  in  two  cases  which  were  new 
to  the  court.  These  were  —  petitions,  from 
Latham  and  Abbott,  bankrupts,  praying  that 
his  lordship,  by  virtue  of  the  enluged  juris- 
diction conferred  on  him  by  the  new  bank- 
rupt law,  would  grant  them  their  certificate, 
which  the  required  number  olt  their  creditors 
refused.  Hislordship,  after  many  observations, 
referred  one  to  be  re-examined  by  the  com- 
missioners; and,  to  determine  the  fote  of 
the  other,  he  demanded  more  papers.  The 
cases  of  these  parties  are  therefore  in  statu 
qao,  and  we  are  again  fiited  to  listen  to  half- 
a-doien  long-winded  orations. 

"  Next  tSker  these  in  point  of  duration,  is 
to  be  placed  the  motion  to  commit  the  Ghu 
morgatuhire  canal  proprietort,  for  violating 
hia  lordship's  injunction.  After  hearing  eight 
eounsel  for  ten  hours  on  different  days,  his 
lordship  decided  that  four  of  the  defendants 
were^  not  to  be  committed ;  but  the  liberty  of 
fifth  b  adhuc  nth  judice.  To  balance  the  mild- 
ness of  the  judgment  with  a  sort  of  trimming 
policy,  vengeance  was  denounced  against  the 
refractory  watchmai ;  therefore  theg  had  better 
look  sharp.  IMscite  justitiam  moiUti,  et  ftoa 
temnere, 

"  We  have  now  accounted  for  41  hours  out 
of  the  79^.  Of  the  rest,  the  old  cases  of 
Greg  v.  (freg,  and  of  Garrick  v.  Lord  Cam^ 
den^  in  which  no  progress  was  made,  took  up 
5  hours ;  5  more  were  devoted  to  Hale  v. 
Hale,  to  determine  the  sale  of  mother's  es- 
tates, to  be  commenced  de  novo;  and  10  firom 


•  Sarcasm  and  fidse  wit,  instead  of  cahnjudg- 


day  to  day  were  given  to  the  Attomeg-Ge' 
neral  v.  Heales;  Sims  v.  Ridge  ;  the  matter 
of  Bogies,  and  the  matter  of  BlaekbmmM  :  to 
Honey  v.  Honey,  Wilcox  v,  Rhodes — appoda 
from  Uie  Vice-diancellor,  in  the  latter  «if  which 
Att  honour's  decree  was  pronounced  to  be 
'  nonsense  incapable  of  being  executed**  Not 
one  of  them  is  a  jot  aavanced. 

**  Lunatics  and  the  elopement  of  a  vard^ 
took  up  2(  hours.  The  New  ABianee  corn^ 
pang  took  up  3 :  and  then  9  more  were  wasted 
in  £spute8  between  counsel  and  conrt  about 
priority  of  motions. 

"  The  opening  of  the  eternal  Opera  Hamm 
cases  (of  which  there  are  now  three)  took  up 
3  hours,  and  the  remaining  7  were  consumed 
from  time  to  time  on  bankrupts'  petitaoiiSy 
and  miscellaneous  orders. 

*<  To  recapitulate  the  whole,  the  bumMas 
and  time  are  balanced  thus :  — 
The  Attorney- General  r.  the  Rev.  A. 

Fletcher 17 

Ex  parte  Latham  in  re  Latham  and 
Parry,  bankrupts,  and  ditto  Abbota 
in  re  Abbots  and  Abbots,  ditto,  14 

Blackmore  v.  the  Glamorganshire  Ca- 
nal company,    ....        10 
Grey  v.  Grey ;  Garrick  o.  Lord  Gsm- 

den,  and  Hale  v.  Hale,  10 

The  Attorney-General  u.  Heales ;  Sims 
V,  Ridge;  m  re  Baylis,  and  in  re 
BUckbums,  with  Honey  v.  Honey 
and  Wilcox  u.  Rhodes,  .        10 

Lunatics,  Elopement  of  Ward,  Alliance 
Company,  and  disputes  about  priority 
of  motions,        ....        8^ 
The  Opera  House  cases,    •        .        .    S 
Miscellaneous,        .        .        .        .        7 

LoED  Eldon V.  "  It  is  a  mistdke  to 

suppose,  that  because  the  drudgery  of  wamm 
offices  is  performed  by  deputies,  they  are  tlHre-> 
fore  to  he  called  sinecures." 

Observations 1.  Nebulous-gas  —  oonfa- 

sion-gas  —  evasion-gas,  firom  the  Eldon  labo- 
ratory. Eldon  junior's  six  sinecures — four 
in  possession  ;  two  more  in  reversion ;  ^.  o^ 
course  here  in  view.  Never,  where  common 
honesty  is  an  object  of  regard  — unpumahaUe 
swindling,  of  indignation,  —  never  will  thej 
be  anywhere  out  of  view. 

2.  fiCark  here  the  division.  Business  of 
official  situation,  drudgery  and  non-drudgery. 
Drudgery,  doing  the  business  of  the  office : 
non-drudgery,  receiving  and  spending  the 
emoluments  of  it ;  paving  for  the  doing  of  the 
business  (unless  it  be  of  a  particular  con- 
nexion) no  more  than  a  pittance,  the  smallest 
that  any  one  can  be  found  to  take. 

Note  that,  with  few,  if  any  exceptions,  wlieii 
from  any  one  of  these  offices  you  have  sepa- 
rated tile  drudgery,  you  have  separated  all 
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the  buaneiB  from  it.  For,  laying  out  of  the 
case  those  which  are  judicial,  surh  as  the  mas- 
tersMp$  aod  the  commissionersliipt  and  the 
ezammerships — the  business  of  them  amounts 
to  little  or  nothing  more  than  ordinary  clerk* 
business,  such  as  copying  or  making  entries 
under  heads :  business  not  requiring  a  tenth 
part  so  much  appropriate  knowledge  and 
judgment  and  active  talent,  as  that  of  an  ez- 
qseman  does. 

.  3.  Note,  that  what  his  lordship  here  does, 
consists  in  putting  a  possible  case,  that  those 
who  are  eager  to  lay  hold  of  every  supposi- 
tion favourable  to  him  and  his  system,  may, 
without  proof,  set  it  down  in  their  minds  an 
tictual  case :  an  actual  case,  to  a  considerable 
extent  exemplified;  and  in  particular,  in  the 
instance  of  the  rich  cluster  of  sinecures,  out 
of  the  profits  of  which,  without  troubling 
himself  with  the  drudgery  either  of  writing 
or  thinking,  his  honourable  son  is  acting  the 
part  of  a  fine  gentleman ;  and,  if  rumour  does 
not  overilatter  him,  testifying  filial  gratitude 
by  good  dinners. 

4.  The  possible  case  is  this :  — a  situation  in 
which  one  man  and  no  more  is  placed,  though 
the  business  of  it  is  more  than  one  man  can 
adeqiutely  perform:  the  business  being  at 
the  same  time  of  such  a  nature,  as  to  be  capa* 
ble  of  being  divided  into  two  branches :  one, 
requiring  extraordinary  appropriate  acquire- 
ments, the  other  requiring  none  beyond  ordi- 
nary ones ;  for  example,  shopkeepers'  clerks' 
acquirements.  In  this  state  of  things,  the 
extraordinary^- talent  -  requiring  part  of  the 
business  is  reserved  by  the  principal  official 
person  for  himself  ^his  appropriate  aptitude, 
considering  the  dignity  of  him  of  whose  choice 
he  is  the  object,  being  unquestionable :)  the 
no-more-than-ordinary-talent-requiring  part, 
(that,  to  wit,  which  is  meant  by  the  drudgery) 
being  turned  over,  or  rather  turned  down,  by 
him  to  the  deputy.  Of  the  thus  wisely  and 
carefully  made  division  and  distribution,  sole 
object,  of  course  —  the  good  of  the  service. 

5.  Now  then — supposing  an  inquiry  into 
this  matter  included  in  the  inquiries  of  a 
House  of  Commons'  committee,  is  there  so 
much  as  a  single  instance  in  which  any  such 
over-weight  of  business,  together  with  any 
such  division  made,  would  be  found  exempli- 
fied ?  Whoever  is  a  layer  of  wagers,  might, 
without  much  danger,  venture  a  conmderable 
one  to  the  contrary. 

6.  In  the  case  of  Eldon  junior^  what  I  would 
venture  to  lay  for  is  —  that,  of  his  four  places 
ifi  possession,  there  is  not  one,  the  business 
of  which  requires  so  much  appropriate  know- 
ledge, judgment,  and  active  talent,  as  that  of 
an  exciseman  does ;  and  that  there  is  not  one 
for  which  he  himself  does  any  business  other 
than  signing  his  name,  with  or  without  the 
trouble  of  looking  over  the  accounts  of  the 
deputies  (if  in  name  or  effect  there  be  any) 


to  wit,  for  the  purpose  of  ascertaining  whe- 
ther the  principal  receives  the  whole  of  what . 
is  his  due.     Aiid  so  in  regard  to  the  rever- 
sions :  the  existence  of  which,  by-the-bye,  is 
a  separate  one,  and  that  an  abominable  and  [ 
altogether  indefensible  abuse. 

7.  True,  my  Lord.  An  office,  in  which  for . 
the  public  service,  a  something,  an  catything^ 
is  done— is  not  in  strictness  of  speech  # 
sinecure:  though  that  something  were  na ' 
more  than  any  Parity-school  boy  is  equal  to  ^ 
and  although  it  took  up  but  a  minute  in  do- 
ing^  once  out  of  each  of  the  seve&  months  in 
a-year,  during  which  your  masters  (your  lord- 
ship's son-in-law  included)  serve. 

8.  This  beinff  conceded  to  you,  what  are  ^ 
you  the  better  for  H? 

Would  you  have  the  amount  of  the  depre- 
dation exercised  by  the  maintenance  or  an 
office  allowed  to  be  executed  by  deputy?  I . 
will  give  you  a  rule  by  which,  in  every  case, 
vou  may  obtain  it.  From  the  sum  received 
by  the  principal,  subtract  that  received  by  . 
the  deputy  or  deputies,  —  the  difference  is^ 
all  of  it,  depredation:  of  thus  much  you  may 
be  sure.  Whether  of  this  which  the  deputy 
or  deputies  receive,  there  be  any  and  what 
part  that  belongs  to  that  same  account,  ie 
more  than  you  can  be  sure  of,  otherwise  than 
by  applying  to  this  case,  that  matchless  cri- 
terion of  due  proportion  as  between  reward 
and  service,  &ir  competition  —  competition, 
as  in  the  case  of  goods  sold,  and, — under  the 
name  of  irorA  done, — service,  in  aJIshapes,  sold 
to  individuals :  and,  if  good  in  those  cases^ 
what  should  render  it  otiberwise  in  this? 

9.  Casting  back  an  eye  on  the  matter  thus 
employed  in  effecting  the  explosion  of  the 
Eldon  gas,  I  cannot  but  regret  the  quantity. 
If,  by  any  instruction  contained  in  it,  the  la- 
bour of  looking  into  it  be  paid  for,  it  will  be 
by  the  applications  capable  of  being  made  of ' 
this  concluding  rule. 

LofiD  Eldon.  *-  VL  '*  I  will  pledge  myself 
to  be  as  active  as  any  noble  lord  in  correcting 
abuses,  but  I  will  perform  my  duty  with  a 
due  regard  to  the  rights  of  others" 

06sm?ahbfis.  —  l.  Pledge  himself?  Tes: 
but  giving  a  pledge  is  one  i]bing — redeeming 
it,  another.  In  the  whole  five-and-twenty 
years,  during  which  this  has  been  swagging, 
like  an  incubus,  on  the  breast  of  justice,  in 
what  instance  has  be  ever  meddled  with  abuse 
in  any  shape,  unless  it  be  by  the  endeavour 
to  give  perpetuity  and  increase  to  it  ? 

Not  that,  as  thus  worded,  this  desire 
amounts  to  any  great  matter  beyond  what  he 
might  have  credit  given  him  for,  and  this 
without  any  very  wide  departure  from  the 
exact  line  of  truth.  Noble  Lords,  —  if  in  a 
situation  such  as  theirs  it  were  possible  for 
men  to  feel  any  such  desire,  —  would  not 
have  fiur  to  look  for  the  gratification  of  it. 
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Your  Majesty  (said  somebody  once  to  a  King 
of  Spain  wbo  was  complaining  of  ceremonies) 
is  but  a  ceremony.  Your  Lordships  (the  same 
person  might  have  said  to  their  Lordships) 
are  but  an  abuse. 

As  an  argwneHtum  ad  hominem,  nothing 
against  this  challenge  can  be  said.  But,  the 
organs,  for  which  it  was  designed,  were  the 
ears  of  noble  lords,  not  the  eyes  of  the  pub- 
lic :  to  which,  however,  I  hereby  take  the 
liberty  of  recommending  it.  Abuses  are  nei* 
ther  hares  nor  foxes.  Noble  lords  are  too 
wdl  bom,  and  under  noble  and  learned  lords 
too  well  bred,  to  take  any  great  delight  in 
hunting  them. 

LoaD  Eldon.  — VIL  «  The  reason  why 
in  the  present  bill  there  appeared  no  clause 
regulatmg  offioet  in  the  court  of  Chancery 
is— that  a  commission  is  now  sitting  on  the 
state  of  the  court." 

Observations.  —  1.  Now  sitting?  O  yes, 
and  for  ever  will  be,  if  his  lordship's  recom- 
mendation to  the  people  is  taken  by  the 
people,  and  the  operation  of  teazing  ceases  or 
relaxes  —  Sedet,  cetemikmque  sedebit. 

2.  A  commission?  Yes:  and  what  eom- 
mbsion  ?  A  commission  which  never  could 
have  sat  at  all  — which  never  could  have  been 
thoaght  of  at  aU — had  it  been  supposed  that, 
in  either  House,  there  exists  any  such  sense 
as  a  sense  of  shame. 

3.  An  enormous  dilatory  plea,  set,  like  a 
gun,  in  a  self-judication  system ;  a  transpa- 
rent veil  for  corruption ;  a  snug  succedaneum 
to  the  still  apprehended  and  eventually  trou- 
blesome inquisition,  of  a  not  quite  sufficient- 
ly corrupt  Honourable  House, — such  is  this 
commission :  —  a  subterfuge,  which,  more 
than  perhaps  all  others,  has  damaged  the  re- 
putation of  the  principal,  not  to  speak  of  the 
accomplices.  In  Matchless  Constitution,  that 
all-prevading  and  all-ruling  principle,  the  self- 
judication  principle,  has  now  to  that  iocaf 
habitation,  which  it  has  so  long  had,  added  a 
name :  a  name  which,  so  long  as  the  mass  of 
corruption  in  which  it  has  been  hatched  con- 
tinues undissolved,  will  never  cease  to  be 
remembered — ^remembered,  in  time  and  place, 
by  every  lover  of  justice  and  mankind,  as  oc- 
casion serves. 

Lord  Eldon. — VIII.  **  I  am  uncomipi  in 
office;  and  I  can  form  no  better  wish  for  my 
country,  than  that  my  successor  shall  bt  pe- 
netrated with  an  equal  desire  to  execute  his 
duties  with  fidelity." 

Observations,  —  1.  lamuncorrupt!  And 
so  a  plea  of  not  guilty  was  regarded  by  this 


defendant  as  sufficient  in  his  case  to  destrojr 
the  effect  of  so  matchless  a  mass  of  crimina- 
tive evidence,  and  supersede  the  need  of  aU 
justification  and  exculpative  evidence  I 

Incorrupt  ?  Oh  yes :  in  every  way  in  wfucb 
it  has  not  been  possible  for  you  to  be  cornipt* 
that  you  are.  So  fiir,  this  negative  quality  is 
yours.  Make  the  most  of  it,  and  see  what  it 
will  avail  you.  Remains,  neither  possened, 
nor  so  much  as  pretended  to,  the  whole  re- 
mainder of  appropriate  moral  aptitude,  appro- 
priate intellectual  aptitude,  and  that  appro- 
priate active  aptitude,  without  which,  a  nmi 
possessed  in  the  highest  degree  of  appropriate 
aptitude  in  both  tiiose  other  shapes,  wuq/  ht 
your  situation  be,  has  in  your  situation  btem. 
— a  nuisance. 

Desire  I  And  so,  in  an  office  such  as  thst  of 
Chief- Judge,  and  that  but  one  out  of  a  duster 
of  rich  offices  fed  upon  by  the  same  insatiable 
jaws,  desire  is  sufficient :  accompiishment,  or 
anything  like  an  approach  to  it,  supervara- 
neous ! 

Yes :  that  he  does  form  no  better  wiah  for 
his  country  —  this  may  be  conceded  to  him 
without  much  difficulty :  for,  whatever  be  the 
situation,  when  a  man  has  been  disgraced  in 
it  by  inaptitude,  the  least  apt  is  to  him,  bat 
too  naturally,  the  least  unacceptable  succes- 
sor. But,  as  to  the  can,  this  is  really  too  modh 
to  be  admitted :  for,  even  a  Lord  Eldon  — 
after  rubbing  his  eyes,  for  the  length  of  time 
necessary  to  rub  out  of  them,  for  a  moment, 
the  motes,  which  keep  so  perpetually  floating 
in  them  in  the  shape  of  doubts,  —  even  a 
Lord  Eldon  might  be  able  to  see  that  desire 
and  accomplishment  are  not  exactly  the  same 
thing ;  and  that,  where  the  object  is  worth 
having,  desire  without  acc&nq)ltshment  is  not 
quite  so  good  a  thing  as  desire  with  accom- 
plishment at  the  end  of  it.  Put  into  tliis 
Chancellor's  place,  his  housekeeper,  supposing 
her  to  have  any  regard  for  the  money  it  brings, 
would  have  this  same  desire  —  which,  except 
the  uncomiption,  is  all  he  can  muster  up 
courage  to  lay  claim  to,  and  which  is  so  much 
more  than  can  be  conceded  to  him — the 
desire,  in  respect  of  fidelity  and  everything 
else,  so  for  to  execute  the  duties  of  it  as  to 
save  herself  from  losing  it. 

Next  to  this,  comes  what  has  been  seen 
already  in  his  Lordship's  concluding  address 
to  their  Lordships.  Of  the  visible  condition 
of  the  defendant,  no  intimation  is  given  in 
the  report:  to  judge  from  what  is  given,  a 
man  who  could  with  such  a  peroration  dose 
such  a  defence,  must  have  been  at  the  verge 
of  a  fainting  fit :  in  which  condition  he  didU« 
for  the  present,  be  left. 
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(  Thu  Pojpt,  eontutii^^oportion  of  ike  Con^tntiomi  Code,  {viz.  C%.  X. 
DirsMsiTB  FoKCB,  §  S,  Radicals  who?)  mil  be  found  in  its  proper 
place.) 


PAPER  X. 

ON  PUBLIC  ACCOUNT  KEEPING. 


Complaints  lutre  of  late  been  made,  of  Ihe 
method  at  present  pursued  for  making;  re- 
eordatioD,  and  appropriate  publication,  of 
tbe  transactions  of  the  several  classes  of  fune- 
tionaries,  of  whom  the  official  establishment 
of  the  British  government  is  composed;  and 
of  the  pecuniary  and  quan-'pecuniary  tranaie- 
tions  more  particularly.  By  high  authority. 
It  has  been  pronounced  inadequate,  and  ill 
adapted  to  its  professed  purpose.  To  this, 
by  that  same  authority,  a  substitution  has 
been  proposed,  and  that  in  the  character  of  a 
well-adapted  and  adequate  one.  It  consists 
in  simply  substituting,  to  the  method  and 
phmeoiogif  at  present  employed,  the  method 
and  phrueology,  which  is  called  sometimes 
the  Itaiiam,  sometimes  the  double-'entry  mode 
or  system ;  and  the  use  of  which  is  confined 
to  the  esse  in  which  pecuniary  profit  and  loss 
are  conjunctly  presented  to  view. 

Agabst  tins  change,  so  far  as  regards  the 
use  of  this  peculiar  and  technical  phraseo- 
logy, I  protest  on  two  grounds:  —  1.  That, 
ijistead  of  being  conducive  to,  it  is  incompa- 
tible with,  the  design  which,  on  this  occasion, 
whether  it  actually  be  or  no,  ought  to  be 
entertained;  namely,  that  of  rendering  the 
state  of  the  accounts  in  question  more  effec- 
tually and  extensively  understood;  2.  That, 
if  introduced,  it  would  of  itself  produce  de- 
terioration, to  an  unfiithomable  degree,  in  a 
form  of  government  which  assuredly  stands 
not  in  neifid  of  any  nteh  change. 

These  evils  will,  when  examined,  be  seen 
coalescing  into  use. 

First,  as  to  the  degign.  What  ought  it  to 
bte?  Answer,  as  above.  To  render  the 
transactions  in  question  as  effectually  under* 
stood  as  may  be,  and  to  that  end  as  tntctfi- 


gilde  as  may  be,  to  those  whoae  interests  are 
at  stake  upon  them;  that  b  to  say,  in  the 
first  place,  to  the  repreeentativee  of  the  people ; 
in  the  next  place,  to  the  people  themselves, 
constituents  of  those  same  representativesw 

Now,  then,  in  respect  of  intelligibility^ 
what  would  be  the  effect  of  the  introduction 
of  this  same  Italian  mode?  So  fikr  firom 
augmentation,  it  would  be  litUe  less  than 
destruction :  and  this,  relation  had  as  well 
to  ctmstituente  as  to  repreaentatives. 

Method  is  one  thii^;  phraseology  is  an- 
ther :  1.  First,  as  to  wtethod:  that,  by  means 
of  it,  any  addition  would  be  made  to  the 
number  of  those  by  whom  the  transactions  in 
question  would  be  understood,  remabs  to  be 
proved ;  no  determinate  reason  for  thinking 
so,  have  I  anywhere  been  able  to  find.  What- 
soever, if  anything,  this  same  addition  would 
be,  might  it  not,  to  equal  effect  and  with 
equal  conveniency,  in  every  respect,  be  made, 
by  the  phraseology  in  use  with  everybody, 
as  well  as  by  that  which  is  peculiar  to  mer- 
chants ?  With  little  or  no  hesitation  I  answer 
in  the  affirmative :  at  any  rate,  dmt  which 
may  be  asserted  without  even  the  smallest 
hesitation  is,  tkat  whatsoever  may  be  the 
advantage  derivable  from  the  method,  never 
can  it  compensate  for  the  evil  inseparably 
attached  to  the  uniatelligibiUty  of  the  phra^ 
Beology. 

2.  Next  and  lastly,  as  to  the  phraseology^ 
To  the  whole  community,  with  the  exception 
of  the  single  class  designated  by  the  appella* 
tion  of  merchtmtSt  this  phraseology  is  utterly 
uninteUigible :  to  all  thoee  for  whose  use  it  is,, 
or  ought  to  be,  designed,  by  those  by  whom 
the  substitution  of  it  to  that  which  is  univer- 
sally intelligible,  is  proposed :  Members  of 
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Honourable  House,  and  people  without  doors, 
included. 

Of  the  number  of  those  to  whom  it'is  un- 
intelligible, compared  with  the  number  of 
those  to  whom  it  Is  intelligible,  what  is  the 
•mount  ?  To  any  person  whatsoever,  the  an- 
swer may  be  intrusted.  Be  it  what  it  may, 
—  say  wh6  can,  that  it  will  not  suffice  to 
greund  the  putting  a  decided  exclusion  upon 
the  proposed  change. 

New  then  for  the  other  objection : —  dete- 
rioration of  the  form  of  goremment.  To  a 
universally  intelligible  mode  of  giving  ezpres- 
siott,  to  the  transactions  of  the  functionaries 
of  government,  and  in  particular  to  the  part 
which  consists  in  the  coUection  of  the  pro- 
duce of  the  taxes,  and  the  disposal  made  of  it, 
substitute  an  almost  universally  unintelligible 
mode;  what  is  the  consequence?  Answer -^ 
Exit  Public  Opinion:  enter  Darkness:  such 
•8  that  which  forms  the  characteristic  of  ab- 
solute government.  To  Matchless  Constitu- 
tion mi^  be  substituted  the  government  of 
Spain,  Portugsl,  or  Turkey :  and  this  with- 
out responsibility,  or  danger  in  any  shape,  on 
the  part  of  the  authors  of  the  change. 
'  Obvious  as  these  effects  can  scarcely  fiul 
to  appear  when  once  mentioned,  to  none  of 
those  persons  by  whom  the  subject  has  been 
taken  into  consideration  do  they  appear  to 
have  presented  themselves :  neither  to  those 
by  whom  the  change  has  been  proposed,  nor 
y«t  even  to  those  by  whom  it  has  been  op- 
posed. 

First,  as  to  those  by  whom  it  has  been  op- 
po$ed.  These  are —  Messrs.  Broohshank  and 
JBeUzf  two  of  the  three  <5ommissioner8  for 
inquiry  into  the  state  of  the  public  accounts. 
*'  A  widt  diffigrente  exists  (say  they)  between 
the  business  ttnd  circumstances  of  a  trader  and 
those  of  a  government  department:"  in  the 
observation  thus  vague  and  unapplied  consists 
the  only  objection  made  by  them  to  the  in- 
troduction of  the  Italian  mode :  of  the  dis- 
tinction between  method  and  phraseology,  no 
intinution  ^^tever  is  conveyed  hy  it. 

Next  and  lastly,  as  to  those  by  ^om  the 
change  has  been  proposed.  Not  without  sin- 
cere regret  is  it,  that,  on  this  occasion,  and 
for  such  a  purpose,  I  hold  up  to  view  a  pro- 
duction on  so  many  other  accounts  so  highly 
estimable  as  the  work  entitled  *'  pMoncial  Re- 
form,  by  Sir  Henry  Pameli,  Baronet,  M.  P" 
late  chairman  of  the  committee  on  finance. 
Pure,  once  ^p.  196,)  purest,  twice  (pp.  192 
and  197 :) — m  these  two  words  are  contained 
all  the  arguments  I  can  find  in  that  work,  in 
fiivour  of  tlus  same  phraseology.  **  Mr.  Ab- 
bot's proposal  is,"  he  says,  p.  194,  '*  to  esta- 
blish the  Italian  system  in  its  purest  form ; 
and  to  those  persons  who  are  practical^  ac- 
quainted with  the  Italian  sjrstem  of  accounts, 
liie  reasons  on  which  Mr.  Abbot  founds  his 
opinion  of  its  being  applicable  to  all  oflS^ 


accounts,  cannot  but  be,'*  he  says,  p.  173. 
*'  completely  satisfiuH^ry.*** 

**  Applicable?"  Unquestionably.  Bat 
what  is  that  to  the  purpose  ?  Just  nothix^. 
Applicable  means  capable  of  being  applied. 
But,  of  the  truth  of  this  propositliMi  what 
need  of  opinion  firom  that  gentleman  or  any- 
body  else,  to  make  us  foUy  satisfied?  Appli- 
cable, or  not  applicable  with  adoaniaget  — 
that  is  the  question.  Afid,  to  that  questiaa 
answer  has  not  been  given  by  Mr.  Abbot ; 
answer  has  been  given  here. 

That,  of  the  desire  of  these  so  lugUy  in- 
telligent and  well-informed  statesmen  above- 
mentioned,  unintelligibility  on  the  part  of  the 
subject-matter  in  question,  and  ignorance, 
next  to  entire,  on  the  part  of  the  persoos  in 
question,  were  not  amongst  the  objects — I, 
who  write  this,  am  altogether  satisfied.  Bvl 
of  the  desire  of  those  by  whom  the  reeon- 
mendations  made  by  the  committee  over 
which  he  [Sir  Henry  Pamell]  presided  were 
set  at  nought,  and  the  existence  of  that  same 
committee  cut  short,  were  or  were  not  these 
among  the  objects?  Relieved  should  I  be 
from  an  anxiety  eminently  painful,  were  it, 
in  this  paper,  consistent  with  sineertty,  to 
answer  in  the  negative. 

**  To  bring  forward  a  motion  for  the  emo- 
lument of  the  persons  in  question"  was,  ac^ 
cording  to  Mr.  Chancellor  of  the  Exchequer 
(if  the  account  of  the  debate  is  to  be  be- 
lieved,)t  '*  freoA'N^  them"  (it  should  perhaps 
have  been  placing  them)  '^  in  an  invidioos 
point  of  view :" —  and,  in  effect,  he,  ecoird- 
ingly,  on  that  same  ooossion,  did  what  de- 
pended on  him  towards  preventing  their  bei^g 
placed  in  that  same  point  of  view. 

But  these  same  persons  —  who  were  they? 
^jisioer — **  Members,"  says  he,  '*ofthe  Privy 
Council," — **  a  body  composed  of  the  CoanA 
of  the  Sovereign ;"  and  afterwards,  **  the  first 
judge  in  the  land  was  included  in  it." —  Pipa- 
digious !  And  so,  in  the  opinion  of  this  neaw 
ber  of  the  Cabinet  Council,  be  the  man  who 
he  may,  the  servants  of  the  crown  have  bat 
to  obUdn  the  placing  of  him  in  s  sitmtioB 
which  affords  them  the  means  of  pvtting  into 
his  pocket  an  indefinitely  large  portion  of  tiK 
produce  of  the  taxes,  —  this  done^  nobodv  bat 
themselves  is  to  be  informed  of  the  amooat 
of  it.  What  the  amount  is  of  the  booty  thas 
determined  to  be  screened  fi'om  detectaoa, 
the  right  honourable  guardian  of  the  pobfit 
purse  has  not  informed  us.  But  }£  the  impa* 
tation  couched  under  the  word  hsmdioms  be 
all  that  he  objects  to,  a  sure  and  eaay  i 


•  Sesskm  of  1890.  House  of  Coamana  B«. 
port,  Na  IM.  ^*  Copy  of  a  letter  ficom  Mt. 
Abbot,  late  one  of  the  commissioner^"  Ac. 

ParndL— Purwt,  ^  192— Pure,  IS^-Futat, 
197. 

t  MonOng  Chroniele,  May  t«,— debate  ef 
Miy  14. 
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,for  the  wiping  it  off  it  at  his  tdmrnutd.  It 
consists^— in  the  giving  publicity  to  the  in- 
.formation  in  queition,  in  the  instance  of  every 
public  functionary  without  distinetioii. 

In  and  by  the  original  committee  on  finance, 
of  which  the  late  Charles  Abbott,  afterwards 
Speaker,  and  not  long  ago  ennobled  by  the 
title  of  Lord  Colchester,  was  chairman,  ex- 
tensive were  the  disclosures  of  this  sort  made ; 
and,  as  &r  as  appeared,  in  endeavours  to  nar- 
row them.  This  was  in  the  years  1797-1796. 
Thirteen  or  fourteen  years  after,  came  the 
committee  on  finance,  of  which  the  chairman 
.was  the  still  living  Mr.  Henry  Banks,  the 
Lord  Eldon  of  Honourable  House.  From  the 
report  mhde  by  that  oonunittee,  no  possibi- 
lity was  there  of  learning  the  aggregate  of 
the  emoluments  received,  in  the  instance  of 
Miy  one  of  the  functionaries  occupying  the 
situations  mentioned  in  it :  so  exquisite  was 
the  ingenuity  by  which  the  deed  of  darkness 
was  accomplished. 

In  the  eyes  of  the  right  hononraUe  per- 
sons in  question,  is  the  imputation  of  harbour- 
ing this  same  design  of  darkness  regarded  as 
matter  of  unportanoe  ? — is  the  dealing  themp 
aelves  of  it  considered  by  them  as  an  object 
worth  their  regard?  The  means  at  their 
•command  are  most  effectuaL 

For  and  during  many  years  in  the  latter 
4>art  of  the  Uttt  century,  for  the  use  of  the 
directors  of  the  li£e«in8urance  company  called 
the  Amicable  Society,  was  annuidly  published, 
jun  conjunction  with  an  almanac,  a  list  of  the 
situations  of  which  the  official  establishment 
was  composed,  with  the  emolument  attached 
to  each  in  the  shape  of  salary.  At  present,  in 
the  annual  publication  intituled  the  Bojfal 
Calendar ,  of  these  situations,  or  at  any  rate 
the  greatest  part  of  them,  a  list  is  published ; 
but  of  emolument  in  the  shape  of  salary,  or 
in  any  other  shape,  in  no  sudi  publication,  or 
in  any  other  publintion,  is  any  mention  to  be 
found. 

Now,  then,  by  order  of  some  one  of  the 
constituted  authorities,  let  a  complete  list  be 
published  of  all  those  several  situations,  with 
the  amount  of  the  aggregate  of  the  emolu- 
ment respectively  attach^  to  them :  and  to 
the  columns  in  which  these  aggregates  are 
inserted,  let  there  be  added  another,  exhibit- 
ing the  total  of  the  emoluments  received  by 
the  functionary  in  question,  firom  aU  public 
sources  taken  together;  with  numeral  figures, 
expressive  of  the  pages  in  which  the  several 
^tuations,  with  their  respective  masses  of 
emolument,  are  presented  to  view. 

Against  the  proposition  for  throwing  the 
light  of  day  upon  this  part  of  the  den  of  Cacus, 
the  only  argument  adduced  by  the  right  ho- 
nourable gentleman  is  composed  of  the  word 
invidious.  In  the  import  of  this  same  word 
the  idea  of  distinction  is  included.  Do  away 
the  distinction — set  fire  to  the  gas — illumi- 
VOL.  V. 


nate  unoflatn  the  whole  den,  as  above  pro- 
posed—, extingoished  is  this  argument.  Some 
dictionary,  dead  or  living,  he  wUl  have  to  turn 
over  for  another  such. 

On  the  present  occauon, — after  what  has 
been  said  on  the  subject  of  uninteUiffibility, 
is  it  worth  while  to  say  anting  more  of  that 
same  branch  of  art  and  science  (for  science  I 
see  it  called)  to  which  the  attribute  of  purity 
has  so  unhappily  been  ascribed  ?  Of  fiction, 
and  nothing  else,  is  it  composed :  of  a  tissue 
of  misrepresentations  —  of  departures  from 
truth  —  and  these  not  merely  useless,  but 
much  worse  than  useless.  To  thinge,  rela- 
tions all  along  ascribed,  of  which  thinffs  are 
not  susceptible :  to  pereontf  relative  situa- 
tions in  which,  on  the  occasion  in  question, 
these  same  persons  are  not  placed.  Wine  is 
said  to  be  debtor  to  cloth.  To  what  use  this 
absurd  falsehood  ?  What  explanation  of  any- 
thing does  it  give?  To  what  human  being, 
who  has  not  been  drenching  himself  with 
this  and  the  kindred  fidsehoods  for  weeks  or 
months,  can  it  present  any  idea,  unless  it  be 
an  illusive  one,  unless  it  be  translated  into 
the  vulgar  tongue  ?  True  it  is,  that,  had  this 
locution  been  originally  applied  to  the  pre- 
senting to  view  the  ideas  annexed  to  it  by 
the  professors  of  this  art-and-science,  —  it 
might  have  served  as  well  for  the  purpose  as 
does  the  correspondent  part  and  parcel  of  the 
vulgar  tongue :  but,  having  once  been  fixed 
in  the  habit  of  being  applied  to  so  different  a 
purpose,  thence  comes  the  confusion,  and  the 
useless  difficulty  which  stands  opposed  to  all 
endeavours  to  understand  it. 

So  much  for  confusion-spreading  pronon" 
Hon:  now  (to  speak  in  logical  language;  use 
for  a  delusive  term.  Enter  unute-book,  cum 
iotd  eequeld  su&: — waste-book,  a  book  com- 
posed of  paper  the  value  of  which  is  that  of 
waste-paper.  To  an  unadept  mind,  what  other 
idea  than  this  is  it  in  the  nature  of  this  ap- 
pellation to  suggest  ?  Yet  is  this  one  book 
the  comer-stone,  on  which  the  truth  and  use- 
fulness of  all  the  others  rest: — a  book,  error 
in  which  infects  with  correspondent  error  all 
the  rest: — the  original,  of  which,  though  in 
different  forms,  aU  those  others  are  but  co- 
pies. Call  this  book  the  original  book,  those 
others  the  derivative  books,  the  delusion  va- 
nishes. Call  this  book  the  chronological^  — 
those  others  the  logical  books,  the  matter  be- 
ing traced  in  different  orders,  according  to  the 
different  purposes, — a  further  instruction  is 
afforded. 

It  is  one  of  the  branches  of  that  art-and- 
science,  which  teadies  how  to  make  plain 
things  difficult.  A  curious  and  not  altogether 
uninstructive  paiallel,  is  that  which  might  be 
made  between  this  regular  and  technical  mode 
of  account  keeping  (for  by  both  these  epithets 
do  I, see  it  honoured)  and  the  techniosl  and 
regular  system  of  j  udidal  procedure.  It  would 
B  b 
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•bow  to  whit  a  d^ree,  by  the  leftding-string 
held  by  blind  custom,  witiiottt  any  additional 
one  tacked  on  by  riniiter  interest,  aberration 
from  the  rule  of  right  is  capable  of  being  ef- 
.fected.  Of  thb  phraseology,  if  any  use  it 
have,  the  use  consists  in  giving  brevity  to  the 
mode  of  expression.  Analogous  is  the  use,  in 
this  case,  to  that  of  ihort^htuui,  as  a  substitute 
to  ordinary  hand,  —  to  that  of  arithmeticsl 
notation  as  a  substitute  to  ordinary  ortho- 
graphy, — and  to  that  of  algebraic,  as  a  sub- 
stitute to  arithmetical,  notation.  But  small, 
in  comparison,  is  the  utmost  service  which, 
in  this  character,  can  be  rendered  by  it :  and 
on  this  ground,  not  on  an  imaginary  one,  by 
those  who  teach  it,  should  the  usefulness  of 
it  be  placed. 

In  my  ComtUutUmal  Code — to  wit,  in  the 
already  published  volume  of  it — may  be  seen 
a  section,  in  which,  in  the  compass  of  sixty- 
eight  pages,  what  is  designed  for  an  all-com- 
prehensive set  of  books,  for  the  exhibition  of 
the  accounts,  pecuniary  and  quasi-pecuniary, 
of  any  government  whatsoever,  is  presented 
to  view.  But  for  the  bulk  of  it,  it  would  have 
been  included  in  this  present  miscellany.  Of- 
ficial establishments,  which  it  embraces  in  its 
view,  are — not  only  those  of  this  country, 
but  those  of  any  other  country  whatsoever. 

To  any  attention,  bestowed  upon  it  by  the 
only  persons  from  whose  attention  to  it  any 
go(Nl  to  the  community  would  ensue, — two 
olgections  there  are,  to  the  potency  tk  which 
the  author  is  duly  sensible.  No  title  had  he, 
having  the  effect  of  a  warrant  from  authority, 
for  the  undertaking  of  it.  Instead  of  the 
£1600  a-year,  or  some  such  matter,  from  all 
the  members  of  the  community  taken  toge- 
ther, —  16t.  from  each  of  such  of  tiiem  as  may 
voudisafe  to  purchase  it,  is  the  remuneration 
he  win  receive  from  it:  by  which  remunera- 
tion, in  the  case  of  this  work,  as  in  the  case 
of  almost  all  others  by  which  he  has  endea- 
Toored  to  render  his  labours  useful  to  his  own 


country  and  mankind,— bis  profits  will^  toa 
large  amount,  be  left  on  the  mimtM  side. 

Two  objections  there  are,  to  its  being  re- 
garded as  worth  the  Ifis.  by  those  with  irktam 
title  to  receive  money  out  of  the  taxes,  Mr. 
Chancellor  of  the  Exdiequer  is  so  effBctmlly 
satisfied,  by  the  consideration  of  the  quantity 
thereof  so  received  by  them.  Two  objee- 
tions,  and  each  of  them  an  nnconqiicrable 
one.  No  such  remuneration  wiU  be  offered ; 
and,  were  it  offered,  no  sudi  remuneration,  -. 
nor  any  remuneration,  other  than  that  which 
would  be  afforded  by  the  acknowledgment  of 
the  usefulness  of  the  work, -^  would  be  re- 
ceived. 

But,  let  but  a  title,  such  as  that  of  jiney 
coicaci^,  or  were  it  even  no  other  than  that 
of  eomaiitsibiier,  with  £1000  a-vear,  or  some 
such  matter,  be  added  to  it — on  what  a  tm- 
sure  it  would  bel  Multiply  the  £1600  by 
ten,  — multiplied  by  the  same  number  would 
be  the  value  of  the  worki  Multiply  it  bya 
hundred, — the  value  would  be  multiplied  an 
hundred-fold  1  Multiply  it  by  10,000,  Hs  valoe 
would  outstrip  that  of  Holy  Writ ; — and  praa- 
trate  before  it  would  lie  the  whole  j^opulataoB 
of  the  cabinet,  accompanied  and  sanctified  by 
his  Grace  of  Oanterbury,  and  all  those  other 
paragons  of  piety,  whose  regard  fiir  that  saaae 
Holy  Writ  is  manifested  by  the  fincneaa  of 
their  sleeves,  and  the  Tyrian  dye  of  thcsr  ser- 
vants'liveries.  Induded  are  all  these  propo- 
sitions, in  that  mathematical  axiom,  iHiich  is 
the  key-stone  of  Bfiatcfaless  ConstUutioo— . 
AptUude  i»  as  opmUnee, 

*•*  Since  the  proof  of  this  sheet  came  h^  a 
royal  calendar  has  been  taken -in  hand,  ofaoie* 
cent  a  date  as  the  year  1808:  and  in  it  are  aecn 
names  of  official  dtuadons,  with  salariea  aimrrrf, 
as  in  the  case  of  the  almanack  mentjoned  In  page 
88A.  What  was  the  year  in  which  thia  raentioa 
of  salaries  was  for  the  first  time  omitted,  and 
what  the  state  of  the  admtnistiation  in  that  aana 
year^may  be  curious  enough  sulgeas  of  tnqoiiyw 
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%•  The  following  NoU  wa»prefixedto  the  arHele  hy  the  Editor  of  the 
Weibimnster  Review:  — 


[Wk  eondude  this  Number  of  the  Review  with  a  Supplement,  in  a  form  anmiial  in  rimOar 
penodical  publicatioDab  In  the  conduct  of  this  work  we  may  ky  more  than  an  onlinaiy  daim  id 
the  use  of  the  personal  plural,  for  it  is  rare  that  our  opinions  are  not  shared  by  the  wfade  of  oor 
corps,  and  still  rarer  for  any  of  oux  articles  to  reach  the  public  without  having  psBTioasly  |assei 
the  ordeal  of  more  than  one  judpieot.  The  following  composition  is  pubUshed  as  it  cane  fam 
tfie  hands  of  the  writer;  its  merits  are  as  peculiar  as  iu  style,  and  it  would  be  an  attemnt  eqaafly 
vain  as  useless,  to  give  to  such  an  article  a  general  uniform;  and  to  attempt  to  conoesl  the  indm- 
duality  of  the  manner,  if  not  of  the  matter.  Holdmg,  as  we  do,  the  intolectnal  qualities  of  Mz. 
Bentham  in  the  very  highest  esteem,  and  having,  during  our  course,  invariably  "^*«*«»"-'  the 
kgidative  views  of  thb  disthisuished  juiis-consuit,  whom  we  regard  as  the  great  founder  of  anew 
ai2i  better  system,  it  may  reaoily  be  supposed  that  we  were  anxious  to  ascertain  his  opinion  of  a 
work,  respecting  wliich,  from  its  nature  and  subjiect,  he  nuiv  be  justly  considered  as  Cbe  hij^Mit 
authority.  This  ophiion  has  been  oommonicated  to  us  in  the  foUowmg  form;  and  we  publish  it 
unchanged  hi  the  most  triflinff  narticulsr.  If  the  weight  which  Mr.  Bentham*s  name  nmsc  carry, 
when  thus  united  with  that  of  Mr.  Humphreys,  accelerate  in  the  least  the  progress  of  diat  lepA 
reform  which  is  now  beginning  to  be  so  loudly  demanded,  we  shall  be  pardoned  ror  having  devisted 
in  this  espectsl  instance  from  toe  approved  fomi  of  conveying  the  arguments  of  a  JEUviem 

^»*  On  the  to  June  1828,  Commissioners  were  appointed  by  lettenHpatent*  **  to  makea  ilillsi  la 
and  ftill  inquiry  into  the  law  of  England  respecling  real  property,  and  me  various  interests 
and  the  methods  and  forms  of  alienating,  conveying,  and  trensferring  the  same,  and  of  i 
the  titles  theretOL  for  die  purpose  of  ascertaininff  and  making  known  whether  anv.  and  wl 
provcments  can  DO  made  tlierein.''  Tliis  commfislon  made  four  seversl  rraorts,  wnicfa  were 


by  the  House  of  Commons  to  be  printed,  of  the  following  dates:— Tbe  fust,  20di  May  189 
(House  of  Commons  Papen,  1829,  X.  1;)— the  second,  &th  June  1830  (House  of  Conanana 
Kpers,  1890.  XL  1 :)— the  third,  24th  JiGy  18S2  (House  of  Commons  Papers.  183i-S,  XXIL 
821;) ~ and  the  fourth,  25th  April  18S3  (House  of  Commons  Papers,  18S3,  XXlL  1.)    In  tike 


J  a  General  Register  of  all  Deeds  and  Instruments  a^cting  Real  Property  in 

and  WiQes,**  was  introduced  in  the  House  of  Commons,  where  the  motion  for  the  second 
I  negatived  on  the  7th  May  by  161  to  45.    Of  the  above-mentioned  hitended  and   —" 


forms.  It  is  impossible,  ftaok  tlie  extent  of  the  suluect,  to  give  any  ontliii&  and  tlie  render  is 
merely  referred  to  the  most  authentic  sources  of  hiformation  on  the  sotue^  that  he  mny  be  able 
to  compare  what  has  been  done  or  accomplished,  with  the  snggestioiis  of  Bentham  in  *    ^^ 
ing  tract,  and  that  whidi  immediatdy  succeeds  it,— i?d^ 
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Of  a  work  sudi  as  Uiis,  the  publication  forms 
an  epoch:  in  law  certainly;  I  had  almost 
said  in  history.  In  possession ;  in  expectancy ; 
in  prospect:  in  project — have  you  any  pro- 
perty in  the  shape  thus  denominated  ?  Deep, 
in  proportion  to  the  value  of  it,  is  the  inte- 
rest yon  have  in  this  work ;  signal  and  un- 
precedented your  obligation  to  the  author 
of  it.  Lay  even  property  in  this  shape  out  of 
the  question ;  still,  if  by  those  on  whose  will 
everything  depends,  his  exertions  be  but  duly 
seconded,  strong  will  be  the  ground  you  will 
have  for  felicitating  yourself  on  the  appear- 
ance of  this  star  in  the  horizon  of  jurispru- 
dence :  for  of  all  that  is  valuable  to  man, 
nothing  is  there  to  which,  directly  or  indi- 
rectly, its  beneficial  influence  will  not  be  found 
to  extend.  It  has,  indeed,  for  its  direct  object 
and  main  subject-matter,  that  species  alone  of 
property  to  which  English  lawyers,  and  the^ 
alone,  have  so  absurdly  and  uncharacteristi- 
cally, instead  of  immoveable,  given  the  name 
of  real;  but,  for  everything  else,  to  vHhich  it 
.  is  in  the  nature  of  law  to  afford  security,  — 
security,  in  a  proportion  as  yet  unexampled, 
—  will,  if  his  plan  be  carried  into  execution, 
be  the  effect. 

Not  less  agnal  is  the  moral  than  the  in- 
tellectual merit  manifested  by  it.  A  young 
briefless  lawyer,  who,  on  a  survey  taken  of 
the  road  to  advancement,  had  been  fortunate 
enough  to  descry  this  as  yet  untrodden  track, 
and  bold  enough  to  enter  upon  it, — this  was 
the  sort  of  character,  in  which,  in  my  imagi- 
nation, the  author  had  been  pourtrayed.  To 
one  who,  in  the  shape  of  butinesB,  had  no- 
thing to  lose,  —  ^stinction,  even  if  that  were 
all  —  distinction,  how  barren  soever — would 
of  course  have  its  value.  Imagine,  any  one,  my 
astonishment,  when  Uie  information  reached 
me,  that,  instead  of  a  young  adventurer,  the 
work  had  for  its  author  a  man  advanced  in 
years ;  a  coliveyanoer,  at  the  very  head  of  his 
profession ;  a  reformist  who,  by  every  page 
written,  and  every  hour  thus  spent,  in  an  oc- 
cupation not  less  laborious  than  meritorious, 
bad  thus  been  making  a  sacrifice  of  pecuniary 
interest  on  the  altar  pf  public  good. 

Proportioned  to  the  service  he  has  rendered 
to  all  who  are  not  lawyers,  is  the  iU-wiU 
which,  with  fow  exceptions  indeed,  if  man  be 
man,  he  cannot  but  have  called  forth,  in  the 


breasto  of  all,  who,  proportioned  to  the  ad- 
vancement  given  to  the  art-and-sdenoe,  see, 
as  they  cannot  but  see,  the  defalcation  made 
firom  the  profit  of  the  trade. 

Sincere,  if  ever  admiration  was,  is  that 
which  is  here  expressed :  whether  it  be  a 
bund  one,  what  follows  will  soon  show. 

Hale,  with  all  his  merits ;  Hale,  like  all 
lawyers  who  had  gone  before  him,  and  ahnost 
all  who  have  come  after  him,  was  no  re- 
former: nothing  better  than  an  expounder: 
everything  stated  by  him  was  stated  as  he 
found  it,  or  conceived  it  to  be :  no  inquiries 
as  to  what  it  ought  to  be :  in  the  eyes  of 
lawyers — not  to  speak  of  their  dupes — that 
is  to  say,  as  yet,  the  generality  of  non-lawyers 
— the  is  and  the  ought  to  be  (or,  as  in  Greek 
it  would  be  so  much  better — the  r§  §9  and  the 
r«  h»f,  from  which  last,  Ethics  has  received 
the  more  expressive  name  of  DeontoloffjfJ 
were  one  and  indivisible.  By  David  Hume, 
in  his  Treatise  on  Human  Nature,  the  uni^ 
versality  of  this  practice  of  confounding  the 
two  so  different  objects  was  first  held  up  to 
view. 

As  to  Blackstone,  flagrant  as  were  the  abo> 
minations,  which  at  every  page  he  had  to 
wade  through  must  have  met  his  eye — not 
to  extirpate  them,  not  to  expose  them,  was 
his  endeavour,  but  to  cover  and  preserve 
them ;  and  which  of  the  two  quantities  has 
been  the  greater — the  service  he  has  done 
to  the  people  in  the  one  shape,  or  the  dis- 
service in  the  other — both  being  to  his 
narrow  mind,  probably,  alike  objects  of  in- 
difference— is  a  question  easier  to  propose 
than  solve. 

Before  this  work  came  out,  code  and  eodu 
fication  were  rank  theory ;  theory ;  and,  as 
such,  olgects  of  sincere  horror,  with  as  much 
of  pretended  contempt  as  would  mix  up  with 
it.  Now,  at  length,  they  are  become  praetiee  , 
contempt  has  been  repiUsed  by  its  own  image, 
and  horror  has  ^ven  way  to  praise.  But  now 
to  particulars. 

Law  of  landed  property  being  the  field, 
—  follow  eight  distinguishable  heads,  under 
which,  it  is  believed,  may  be  ranked  Ifr, 
Humphreys'  proposed  improTements ;  some 
more,  some  less,  explicitly  declared. 

1.  Substitution  of  apt,  to  the  present  un- 
apt, forms  of  the  instruments  by  which  landed 
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jiroptrty  it  dif  pottd  «C~  My,  for  ihortaesi, 

of  convetfondng  instruments^  QitfiTmida, 

2.  Melioration  and  ezteiuibn  of  the  tegU^ 
tration  system,  as  applied  to  eonveyanoes. 

3.  In  the  case  ofJreehoUU,  substitution  of 
the  generally  prevalent  to  the  andmalous 
courses  of  descenty  namely.  Gavelkind  and 
Borough  English. 

4.  Reduction  of  copgholdi  to  the  state  of 
freeholds. 

5.  All-oomprehensire  jMir<ifibfi  of  common 
lands. 

6.  Substitution  of  a  reaUg  existing  code,  to 
the  present  compound,  of  a  really  existing, 
with  an  imaginary  eiml,  or  say  non-pen^, 
code  of  law,  so  fiur  as  rektes  to  landed  pro- 
perty. Codification  this,  in  oontradistinetion 
to  consolidation. 

7*  Appropriate  addition  to  the  judiciary 
establishment,  in  so  fiir  as  mav  be  necessary 
to  the  giving  execution  and  effect  to  the  stc^- 
stantive  part  of  such  proposed  code. 

8.  Substitution  of  an  apt,  to  the  present 
unapt,  system  of  ju^Udal  procedure,  or  say 
adjective  law,  in  so  &r  as  necessary  to  that 
same  end. 

Of  the  separation  thus  made,  paramount, 
wiUi  a  view  to  practice,  is,  in  my  view  of  the 
matter  at  least,  the  importance.  Probability  of 
adoption  and  dispatch  in  execution  join  in  the 
requisition,  that,  of  so  vast  a  whole,  the  num> 
ber  of  separate  parts  be  maximized.  I .  iVo- 
habilitg  of  adoption :  because,  let  the  whole 
plan  contain,  say  two  parts,  both  of  them  be- 
neficial to  the  universal  interest,  but  opposed 
respectively  by  two  distinct  particular  and 
thence  sinister  interests,  —  one  of  these  in- 
terests— not  by  itself,  but  with  the  addition 
of  the  other,  being  strong  enough  to  throw 
the  plan  out, — one  of  them  may,  notwith- 
standing the  opposition,  be  carried  into  effect : 
whereas,  if  the  separation  had  not  been  made, 
both  sinister  interests  would  have  stood  op- 
posed to  it,  and  there  would  have  been  an  end 
to  it.  Thus  stands  the  matter,  in  the  case  of 
two,  and  no  more  than  two,  mutually  uncon- 
nected sinister  interests ;  but,  the  greater  the 
number  of  them,  the  smaller  wHl,  by  the  sup- 
position, be  ^e  number  of  the  individuids 
united  in  opposition  by  each ;  and  the  greater, 
accordingly,  the  number  of  universally  benefi- 
cial arrangements  possessing  a  chance  of  being 
carried  into  effect.  For  want  of  such  separa- 
tion,— many  are  the  salutary  arrangements 
which,  if  separately  proposed,  would  have 
found  no  opponent,  but  which,  by  being  con- 
jointly proposed,  have  been  lost. 

Then  as  to  dispatch :  if  appositely  made, 
the  fiirther  the  sei)aration  is  carried,  the  great- 
er the  number  of  appropriately  apt  hands,  or 
Bets  of  hands,  among  which  it  may  be  distri- 
buted. 

;    Then  again  as  to  appropriate  aptitude :  the 
further  the  separation  is  carried,  the  greater 


the  dianee  of  finding  a  hand,  or  set  < 
in  a  superior  degree  apt,  each  of  them  for  one 
part,  though  they  would  not  respeetlvel j  hsve 
been  equaiUy  so  for  any  other. 

Now  for  the  application.  I.  ImproTWcnt 
the  first  Substitution  of  aa^  to  wnepi  fir^ 
muhe.  To  this  I  allot  the  first  rank.  Ynxf? 
Because  least  unlikely  to  be  adopted,aBd  moat 
speedily  capable  of  being  effected. 

Take  any  one  of  them,  Hat  example.  In  so 
fax  as,  for  its  being  empbyed  and  carried  into 
effect,  it  requires  not  any  alteration  m  the 
existing  tenor  of  the  statute  law,  or  in  liie 
course  of  judicial  practice, — it  is  capable  of 
being  earned  into  practice  by  the  phiUmthrc^ 
pist  himself,  by  whose  ingenuity  it  has  been 
devised:  and,  the  greater  the  number  of  the 
improvements  thus  happily  drcumstanoed,  the 
more  extensive  will  be  tiie  number  of  them 
effected  by  this  most  simple  of  all  meaaa^ 

Unhappily,  by  this  alone,  without  assiatance 
from  statute  law,  not  very  extensive,  it  n 
feared,  can  be  the  effect  produced.  At  any 
rate,  for  each  distinguishable  improvement* 
the  less  the  assistance  needed  fimn  that  so 
difficultly-moved  machinery,  the  better  ^be 
chance. 

Of  the  load  of  evil  in  all  shapes  with  wfcicb 
the  instruments  in  question  are  oppressed, — 
lengthiness  to  wit,  thence  unintelUgibility,  ex- 
pendveness,  and  dilatorineu — of  all  this  evil 
the  main  efficient  causes  are  shown  to  be 
composed  of  the  work  given  to  needless  and 
useless  trustees,  in  whom  no  confidence  is  re- 
posed, and  the  addition  of  the  blind  agency 
of  j  udidary  fonctionaries  to  the  mental  laboor 
of  professional  draughtsmen,  in  the  fiibricn- 
tion  of  the  mendacious  and  pick-pocket  in- 
struments rendered  necessary,  under  the  name 
qX fines  and  recoveries.  True  it  is — this  maas 
of  abusd  could  not  be  deared  away  by  any 
other  hand  than  that  of  parliament.  But,  1^ 
that  of  any  professional  draughtsman,  not  in- 
considerable are  the  Improvements  that  msj 
be  introduced :  the  encUess  sentences  at  pre- 
sent in  use  may  be  broken  down,  and  rediieed 
to  the  scantling  of  those  employed,  on  die 
like  occasions  in  every  other  country,  and  on 
all  other  occasions  in  all  countries :  —  for  tlie 
purpose  of  enabling  the  most  unpractiaed  eye 
to  see  its  way  clearly  over  the  present  laby- 
rinth, and  take  repose  wherever  it  found  need, 
— the  several  topics,  distinguishable  in  those 
huge  masses  of  matter,  wluch  in  the  present 
practice  are  compressed  together  into  the  com- 
pass of  one  sentence,  may  be  presented  to  view 
by  their  already  universally  known  denomi- 
nations: the  matter,  belonging  to  each  sn^ 
topic,  may  be  formed  into  a  separate  sentence ; 
and  to  each  such  sentence,  to  save  the  need 
of  repeating  it  in  terminis,  or  by  a  HtUe  leas 
lengthy  general  description,  a  numerical  ap- 
pellative may  be  allotted.  Of  the  general  indi- 
cation thus  given,  exemplification,  and  tbcnoe 
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(kis  bepetf)  eluddatioii,  will  be  seen  in  the 
cDurie  dikm  entuing  pages. 

Ai  to  the  deering  tae  sjrttem  of  the  oUier 
UMMTe  luglily  morbid  tymptonM, — 1  am  but 
too  eensible  bow  fiur,  even  with  these  addi- 
tions, his  plan  of  operation  would  fidl  short  of 
meeting  Uie  disorder  with  anything  like  an 
all-sufficient  remedy.  Still,  however,  I  see  in 
it  the  least  unpromising  of  all  his  generous 
enterprises.  In  respect  of  the  force  of  the 
sinister  interests  it  would  have  to  encounter, 
it  standsless  un&vourably  circumstanced  than 
any  other.  By  rendering  conveyances,  and  the 
oontracts  embodied  in  them,  somewhat  less 
imintelligible  to  parties  and  other  tw/eressees, 
— it  would  lessen  the  mass  of  suffering  in  the 
shape  of  disputes  and  disappointments,  and 
in  so  fitf  lessen  the  abundance  of  the  lawyer's 
harvest:  it  would  reduce,  in  some  degree,  the 
profit  of  the  conveyancers'  company,  ^  and 
of  the  firm  of  Eldon  and  Co.  in  Chancery  and 
the  House  of  Lords :  but  it  would  not,  as  any 
system  of  procedure  capable  of  fulfiUing  its 
professed  aid  would,  go  to  the  blowing  up 
the  manu&ctory  of  fictitious  litigation  at  one 
explosion,  -^  and,  at  the  first  proposal  of  it, 
call  up,  in  defence  of  BfatcUess  Constitution, 
that  judiciary  system  by  wfaidi,  to  ninety-nine 
hundredths  of  the  people,  access  is  domed  to 
so  much  as  a  chance  lor  justice. 

II.  Improvement  the  second,  dimng  ^•^ 
eacjf  and  exUngUm  to  RegiUratiotu  For  this 
purpose  I  shaU  have  to  treat  our  artist  with 
a  sight  of  an  instrument  (a  fruit  of  female  in- 
genuity) suited  to  this  one  of  his  beneficent 

Surposes,  in  a  degree  beyond  what  he  can 
ave  had  any  conception  of. 

III.  Improvement  the  third.  AboUium  of 
theanomJottMCouraeBofDeacetU.  Absolutely 
speaking,  yes :  but  comparatively  speaking, 
no  great  good  seems  here  to  be  expected :  on 
the  other  hand,  no  great  resistance  to  be  ap- 
prehended. 

True  it  is,  that  this  improvement,  the  sub- 
ject-matter of  it  being  an  insulated  one,  is  in 
its  nature  capable  of  being  carried  into  effect 
by  itself.  But,  setting  aside  the  supposition 
of  an  alL^oomprehenaive  code, . — or  at  any  rate 
an  all- comprehensive  property  code,  —  the 
bendit  produced  by  it  would  be  comparative- 
ly ineonsideffable ;  its  principle,  if  not  only 
one,  being  that  which  it  would  have  in  the 
character  of  an  instrument  of  simplification. 

IV.  Improvement  the  fourth.  JReduction 
of  Comholde  to  the  Uate  o/Freehoide,  Highly 
beneacial  this :  but  at  the  same  time  unavoid- 
ably operose  and  tedious.  The  sooner  indeed 
it  were  begun,  the  better ;  but,  in  no  other 
shape  need,  or  should,  the  commencement  of 
the  course  of  improvement  wait  either  for  the 
consummation  or  the  commencement  of  it. 
Mde  would  set  in  array  against  it  the  aris- 
tocracy of  the  country,  in  their  character  of 
lordf  of  manors :  pecuniary  interest,  the  hw- 


yer*elass  in  the  character. pf  stewards:  not 
but  that,  in  the  long-run,  pecuniary  compen- 
sation ti  itUriif  with  or  without  a  little  of 
ditto  ab  estr^ —at  the  expense  of  the  whole 
community,  to  whom  the  whole  rule  of  ac- 
tion would  thereby  be  rendered  so  mudi  the 
more  accessible,  —  might  peradventure  gain 
the  votes  of  the  one,  and  quiet  the  alarms 
and  clamours  of  the  other. 

V.  Improvement  the  fifth.  Partition  of 
Common  LandM,  To  a  certain  extent,  this  im- 
provement is  comprised  in  that  which  consists 
in  the  conversion  of  copyhoida  into  Jreeholda:,- 
to  a  certain  other  extent,  that  is  to  say,  in  so 
fer  as  the  land  is  already  in  a  state  of  free- 
hold—  or,  being  copyhold,  can  be  divided 
into  separate  parcels,  leaving  the  manorial 
rights  in  other  respects  untouched, — it  will 
require  the  arrangements,  for  the  effectuation 
of  which  the  general  ineloeure  act  was  in- 
tended, and  the  several  particular  indiMure 
acts  have  been,  and  continue  to  be  intended. 
As  to  this  matter,  true  it  is,  that  the  greater 
the  degree  in  which  the  provisions  of  the 
particular  acts  can  be  generalised,  and  those 
of  the  general  act  improved  upon,  of  course 
so  much  the  better :  and  propositions  for  this 
purpose  may  of  course  be  expected  from  the 
ingenuity,  experience,  and  public  spirit  of  Mr. 
Humphreys.  But,  in  addition  to  thoee  effi- 
cient causes,  others  of  a  peculiar  nature,  and 
not  quite  so  prompt  in  growth,  are  required ; 
that  is  to  say,  capital  in  proportionate  quan- 
tity  —  capital  in  the  appropriate  hands  —  and 
a  state  of  things  such  as  will  admit  of  the 
giving  to  it  the  direction  in  question  to  ad- 
vantage. Now,  as  to  capital,  it  cannot  be 
made  to  accumulate  in,  or  find  its  way  into, 
these  same  hands,  with  quite  so  much  celerity 
as  may  be  given  to  the  operation  of  drawing 
up  an  act  of  parliament :  and  a  state  of  things 
M^ch  affords  probability  to  the  opening  of 
the  trade  in  corn  to  foreign  cultivators  is 
but  little  fevourable  to  increase  in  the  home- 
production  of  it.  Not  that,  by  these  drcum- 
stances,  any  objection  is  opposed  to  that  part 
of  our  learned  reformist's  plan  which  oonsbts 
in  the  proeurement  of  the  appropriate  mass 
of  information  subservient  to  these  same  pur-> 
poses.     But  of  that  in  its  place. 

VI.  y  II.  y  III.  Improvement  sixth,  seventh, 
and  eighth —  Codification,  Substitution  of 
really  existing  law  to  fictitious :  Substitution 
of  an  apt  to  an  unapt  judiciary  establishment 
and  system  of  procedure :  as  to  these  three 
parts  in  conjunction,  there  will  be  more  or 
less  to  say  before  this  article  is  at  a  close. 

Now  for  a  trespass  on  his  patience.  The 
time  is  come,  when  the  scalpel  must  be  set 
to  work :  state  of  it  much  rougher  than  the 
anatomist  could  have  wished:  but  neither 
time  nor  space  admit  of  that  smoothness 
which  would  otherwise  have  been  endea- 
voured to  be  given  to  it.    Blore  than  fifty 
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yem  ago,  I  took  it  up  for  the  fint  time,  with 
BladotoM  lying  on  the  table.  The  tubject 
bring  lo  different,  it  is  witii  aflectioiie  oor- 


reluctance,  that  I  take  it  in  hand  now.  In 
Blackgtone,  erery  abuae  has  its  vamiah  or  its 
apology :  in  Humphreys,  none.  Should  the 
liberties  now  taken  have  any  such  effect  as 
that  of  calling  forth  like  for  like,  my  grati- 
tude will  not  be  less  sincere  than  my  adimira- 
tion  is  now. 

Observations  applying  to  all  three  formnls 
triewed  together,  are  the  following:  — 

I.  Emendandum  the  first.  Subject-matier, 
length  of  each  one  of  the  three  pattern  inttru- 
mentSf  and  symmetry  a$  between  the  three: 
Description  of  the  subject-matter  of  dispo- 
sition msuffident,  and  thence,  at  the  same 
time,  by  the  whole  amount  redundant  and 
useless.  Of  the  subject-matter  of  a  sa&,  the 
numbcHT  of  diversifintions  being,  practically 
speaking,  infinite — no  one  can,  with  propriety 
and  safety,  be  taken  for,  and  thence  copied 
as,  the  representative  of  any  other:  much  less 
of  ali  others.  In  each  instance,  what  should 
be  given  is— in  the  body  of  the  instrument, 
8  generic  designation,  as  short  as  possible  so 
as  to  answer  the  purpose :  in  the  eehedule  (n 
sort  of  appendage  rdPerred  to,  but  not  exhi- 
bited in  the  author's  draught,)  a  description, 
the  particulars  of  which  must,  in  the  nature 
of  the  case,  be  all  of  them  iniUviduaL  Of  a 
building,  for  example,  the  generic  description 
will,  of  course,  be  of  one  sort ;  of  a  piece  of. 
lan^  of  an  altogether  different  sort.  As  to 
tiie  individual  description  —  for  the  purpose 
here  in  question,  in  addition  to  other  pur- 
poses, all  hahitatione  should  be  numbered. 
For  the  process  of  enumeration,  an  all-com- 
prehensive plan  may  be  seen  in  my  parlia* 
mentary  reform  bill.  Of  a  piece  of  land,  on 
whidi  there  is  no  building,  the  description 
of  the  site  will  be  given,  by  giving  the  name 
of  the  nearest  road,  witii  the  several  names 
of  the  several  fields  of  which  it  is  eompoeed. 
In  respect  of  the  piece  of  land,  there  can  be 
no  difficulty :  since,  in  ftct  and  of  necessity, 
in  whichever  wav  held,  whether  in  common- 
alty or  in  severalty,  every  field  has  its  name. 
Of  the  compound  subject-matters,  composed 
of  buildings  with  land  annexed,  the  mode  of 
description  is  rendered  fomiliar  to  everybody 
by  those  printed  papers  of  particulars  which 
are  employed  on  the  occasion  of  sales,  whe- 
ther made  by  auction  or  by  hand. 

Behold  here,  then,  already  drawn,  though 
by  an  intrusive  hand,  the  proper  contents  of 
the  schedule:  say,  rather,  the  only  proper. 
For,  what  other  description  of  the  subject- 
matter  can  be  M  proper  for  a  deed  of  sale,  as 
the  very  one  to  whicii^  by  the  agreement  to 
purchase,  the  purchaser  had  given  his  assent? 

But,  the  knot  of  lawyers  must  be  paid  — 
paid,  for  doing,  in  not  improbably  a  Ind  man- 
ner, what  has  been  already  done  in  the  best. 


Ut  for  appropriate  accniaey»  ft<  aflwiiiir  #yit 
affords  a  promise  of  beiqg  of  mat  (and  1 4» 
not  say  but  that  in  some  maimtrxt  ao  H  wmj 
be,)  the  proper  time  for  tta  operatioB  in  «■«»• 
cedent^  not  aubaequent,  to  the  a^wafesaai  of 
the  8id]ject-matter  of  the  oonveyanoe^-tke 
paper  ^particulars* 

If  this  be  so,  nseleis  then  is  every  eyIlaUe 
occupied  in  individualising  the  aubject-BiaU 
ter  in  the  body  of  the  de^ 

Beh<dd  now  the  quantity  of  mu^Hmaage  thna 
employed ;  employed  in  giving  to  oooeefrtioit 
difficulty,  and  to  expense  increase.  In  the 
deed  of  sale,  lines  Id,  iiriiereof  surplnasy  ia 
this  form,  5 :  in  the  mortgage-deed,  fiaea  19, 
whereof  surplusage  in  this  fonn,  11 :  in  the 
marriage-settlement  deed,  lines  96,  aurploaaga 
in  this  form,  11 :  lines  in  all  three  togetiier, 
131:  whereofsorplnaageinthiaybeaidea  other 
forms,  27.* 

Now  as  to  length  of  asRieiiee  , 
considered.  I^he  more  lengthy  the  i 
the  greater  the  fotigne  of  him  wfaoae  miafor- 
tune  it  is  to  be  subjected,  on  one  nceonnt 
or  other,  to  the  obligatioa  of  reading  it  and 
lodging  the  contents  in  his  mind.  What  the 
&tigue  rises  to  a  certain  patdb,  — such  ia  tha 
reader's  anxiety  to  reach  the  end  of  hia  la- 
bour, -^  that,  for  want  of  a  resting  place,  he 
slides  over  the  topics,  without  dwelling  npcn 
any  of  them  the  length  of  time  neceasary  to 
the  impregnating  his  mind  with  an  adeqnate 
conception  of  it :  on  the  other  hand,  let  it  be 
broken  down  into  its  several  distinguishable 
topics,  —  so  many  topics,  so  many  sentences; 
so  many  sentences,  so  many  rerting-placei ; 
and  whatsoever  topic  requires  particidar  oonai* 
deration,  will  be  considered  at  fiill  leisure:  on 
time  wasted  in  disentanfl^g  it  from  the  rest. 

What  is  more,  no  danger  of  the  dranghta* 
man's  own  mind  losing  itself  in  the  misnaae. 
This  apprdiension— IS  it  a  fimciful  one?  In 
proof  of  its  well-groundedness,  I  call  two  wit- 
nesses: one  of  tiiem,  our  learned  reformist 
himself,  the  vast  reduction,  made  by  kim  in 
the  extent  of  the  labyrinth,  notwithsttnding; 
the  other,  no  less  a  personage  than  a  leaned 
lord,  the  Lord  Advocate  of  Scotland. 

1.  Enter,  first,  our  learned  author.  —  Evi« 
dence  of  bewilderedness,  an  offence  againat 
the  laws  of  Prisdao.  Locus  deUeti^  Paanly 
Settlement  Deed :  —  Corpus  ddicH  (as  the 
Romanists  say,)  the  words  **  eonasy,  cAaryev 
and  settle."  The  loves  of  the  jporls  ^^eacA 
are  no  secret  to  any  boy,  who,  in  any  one  oC 
the  royal  schools,  has  been  initiated  in  the 
gymnastic  exercise,  of  which  a  poetical  grana- 
mar  is  the  instrument.  Here,  so  it  is,  that» 
to  enable  them  to  beget  a  meaning,  tha  ttree 
amorous  verbs  require,  each  of  &em  in  t^ 
shape  of  a  preposition^  a  different  male :  con- 
vey, to;  charge,  with;  settle,  em.  Now,  tlicttv 

*  TImm  propoitf  ona  tra  primed  m  te  ths  int  •£• 
tlon;  in  the  prawnt,  the  number  of  Unas  in  qecfc4eg4 
beinr  respcctiTely  S4»  S7.  end  ISl,  the  nmaber  of  nr- 
plus  lines  will  be  correepondingly  IncreeMd.—  £UL 
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» to  the  hie  of  these  Bme  loYen.  Aftef 
a  hmg  and  adventurefiil  period  of  uiuatasfied 
derijfe,  burning,  in  one  instance,  through  ft 
course  of  not  fever  than  15  out  of  the  96  lines, 
eoHveif  m  at  last  made  happy  in  the  embraoes 
of  his  dear  to;  eharoe,  in  the  arms  of  wUh, 
Not  so  with  the  luckless  $etik.  In  vain  has 
the  wood  been  hunted  orer  for  a  mate  for  him ; 
no  sneh  comfort  for  him  is  to  be  found,  and 
he  dies  childless. 

Not  that  MtM  Campbell,  for  whom  the 
benefit,  attached  to  the  burthen  conveyed  by 
the  verb  charge,  is  intended,  — is,  at  the  end 
of  the  story,  disappointed  of  it ;  for,  in  a  re- 
cess of  the  wood  (candour  requires  the  con- 
fession) the  preposition  to  steps  in  at  last, 
steps  in  a  second  time  to  her  assistance ;  and 
her  two  hundred  a-year  pin-money,  and  five 
hundred  a-year  jointure,  form  the  result. 

2.  Enter  now  Lord  Advocate.  >—  If  a  war- 
rant, — fi-offl  practice,  power,  and  dignity,  in 
high  situations,— 'Can  afibrd  consolation  un- 
der the  imputation  of  a  grammatical  peccadillo, 
the  learned  delinquent  needs  not  be  inconso* 
lable. 

Opening  the  House  of  Commons  folio,  en- 
tituled  "  Return,  Parochial  Education,  Scot- 
land, Order  for  Printing,  27th  February  and 
2l8t  May,  1826,"  you  will  find  it  written  in 
page  8,  "  Letter  firom  the  Lord  Advocate  of 
Scotland  to  Henry  Hobhouse,  Esq.'*  Follows 
here  what  is  relevant  to  the  present  purpose ; 
what  is  not  relevant  being  eliminated. 
•  "  I  had  the  honour  to  receive  your  letter, 
stating,  that  the  king,  luiving  been  pleased  to 
comply  with  an  humble  address /br"  (the  let- 
ter-press is  thus  italicised}  '<  an  account  show- 
ing," (then  follows  the  matter  of  a  folio  page) 
"  and  desiring**  (mark  here  the  king,  instoMl 
of  commanding  —  Oh  I  treason  I  demring  — 
deprived  of  all  command,  and  reduced  to  de» 
mreO  **  desiring  that  I  would  take  the  neces- 
sary steps  '  for  procuring,  &c.  and  transmit, 
&c,  that  it  might,  kc.  previous  to  being  laid 
before  the  House  of  Commons.'"  Well— 
the  king  having  been  pleased,  what  then? 
Nothing.  For  at  the  word  Costsions  ends  the 
paragraph,  dosed  by  a  full-stop.  Then  comes 
the  next,  beginning  with  '*  I  beg  leave  to 
state  that,  in  obedience  to  the  above  order, 
it  had  occurred  to  me/*  and  so  forth. 
-  Now,  as  to  the  effect  produced  on  the  fa- 
culties of  the  pre-eminently  learned  composer, 
by  the  folio  page  —  the  unbegun  and  unended 
sentence  which,  lest  the  like  effect  should  be 
produced  on  the  mind  of  the  reader,  is  here 
Omitted —  Such  is  its  narcotic  quality,  that 
while  dragging  on  with  it,  he  fidls  asleep,  and 
in  the  course  of  his  sleep  dreams  of  a  certain 
"  order,"  to  which  he  is  rendering  obedience. 
Rubbing  his  eyes,  —  **  the  above  order,"  cries 
he.  —  Order  ?  What  order  ?  Look  the  whole 
page  through,  no  such  thing  as  an  order  will 
you  find. 


II.  Emendandmn  the  eeeond:  tn  the  three 
patteme  taken  together,  another  featare  ofre» 
dmtdance:  and  the  redundance  pregnant  with 
error  em  the  part  of  Uamen,  Of  the  partfti^ 
culars  in  question,  the  tenor  different  im  aaii 
species  of  deed:  yet,  whatever  is  cftpaMe  of 
being  taken  for  tiie  subject-matter  ik  a  mar^ 
riage  settlement,  is  alike  capable  of  being 
taken  for  the  subject-matter  of  a  sale,  or  ft 
mortgage.  Evil  effects  three :  I.  Error  liable 
to  be  produced  in  the  minds  of  learners,  in 
supposing  the  general  necessity  of  the  differ- 
ence exhibited  m  the  individuid  case ;  2.  and 
3.  Perplexity,  and  waste  of  labour,  in  exami- 
ning the  three,  to  ascertain  whether  such  ne^ 
cesrity  has  place.  Sharers  in  these  dangers, 
non-lawyers  all :  law-students  as  many,  and 
tyro-lawyers  not  a  few. 

Note  that,  on  the  author's  own  plan,  —  be* 
tween  the  two  species  of  dispositions,  there 
are.  but  two  points  of  difference :  one  is^- 
that,  to  which  expression  is  given,  by  the  sub^ 
stitution  of  the  word  charge  in  the  deed  of 
mortgage  to  the  word  seU  in  the  deed  of  nle : 
the  other  regards  the  mode  and  result  of  the 
re-payment  to  be  made  of  the  money  lent. 
Had  the  exhibition  been  thus  confined  to  the 
points  of  difference,  would  not  the  aid  given 
to  conception  have  been  rather  more  effec- 
tual? Of  needless  diversity,  another  bad 
efiect  is — the  distracting  the  attention  from 
the  needful.  *'  Eadem  natura,  eadem  nomen^ 
cUuura,**  (Same  the  ideas,  same  the  words 
should  be.)  In  contemplation  of  the  above 
inoonvenveniences,  tiiis  rule  has  been  ven* 
tured  to  be  delivered  elsewhere.  If  it  b0 
worth  remembering,  the  jingle  in  the  Latin* 
the  metre  in  the  English,  may  have  their  use. 
In  composition  for  ordinary  purposes,  the  op- 
posite propensity  is  in  these  dftgrs  prevalent: 
when  the  import  meant  to  be  conveyed  is  the 
same,  to  find  for  each  occasion  a  different  ex-» 
pression,  is  the  task  the  writer  sets  himself. 
Harmless,  vriien  dear  and  muddy,  right  and 
wrong,  are  matters  of  indifference :  Not  alto- 
gether so  in  legal  instruments,  on  which  every 
thing  that  is  dear  to  man  depends. 

IIL  Emendandim  the  third.  Smtencei 
more  lenathg  than  neceeeary.  Lengthiness  of 
the  whole  of  a  discourse  is  one  thing:  lengthi-  • 
ness  of  these  its  component  parts,  another. 
Of  the  lengthiness  of  the  whole,  consequences 
such  as  have  just  been  seen,  are  the  result. 
Lengthiness  (^the  parts  separately  considered 
is  the  imperfection  now  more  particularly 
meant  to  be  brought  to  view.  By  the  man- 
ner of  printing,  it  looks  as  if  the  reduction  of 
the  apparent,  superadded  to  that  of  the  real; 
length  of  the  whole,  had  been  among  the  ob^ 
jects  of  our  learned  reformist's  ambition. 

As  to  paragraphs,  in  no  one  of  the  three 
instruments  does  the  letter-press  exhibit  the 
appearance  of  more  than  one.  True,  as  M 
sentences,  in  (he  deed  of  sale,  you  might,  if 
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haid  pahed,  make  any  number,  from  om  to 
/oe,  aecordiiig  as  you  pointed  tbe  paragraph : 
tbou^  by  tbe  punctuation  one  only  is  Mere 
ezbibited*  But,  in  tbe  mortgage  deed,  which 
in  tbe  length  of  tbe  whole  is  much  tbe  same 
as  that  of  the  other,  you  cannot  make  more 
than  one. 

As  to  the  maniage'^ttlewtent  deed,  not  a 
single  resting  place  was  I  able  to  find,  till  I 
came  to  the  word  AUen  in  the  aeamd  page, 
line  24  :*  quantity  of  matter  travelled  through, 
these  24  lineB  added  to  tbe  26  lines  in  page 
the  first :  —  total  quantity,  fifty  lines : — more 
than  half  of  the  whole,  with  its  three  full 
pages,  and  iu  96  lines.  Here  at  length  it  is 
—  that,  in  breach,  as  it  should  seem,  of  his 
original  plan,  as  indicated  by  the  letter-press, 
mir  learned  draughtsman,  —  so  completely 
bad  he  run  himseu  out  of  breath,  — has,  in 
compassion  for  self  and  readers,  though  it 
should  seem  not  without  reluctance,  put 
down  a  full  stop. 

In  page  3,  Ime  14,  having  a|M*owto  to  put 
in,  he  of  necessity  begins  a  fresh  sentence : 
bvt,  as  if  to  make  us  believe  that  no  addition 
is  thereby  made  to  tbe  number  of  tbe  sen- 
tences, be  has  done  by  us  (pardon  tbe  expres- 
sion) rather  unfiiirly :  putting,  instead  of  a 
period,  no  more  than  a  comma,  at  the  dose 
€>f  it  So  again,  when  be  comes  to  line  25 
of  this  same  third  page,  he  plays  us  a  similar 
trick:  and,  as  if  tbe  better  to  disguise  it,  — 
mt  tbe  commencement  of  this  but  proviso,  be 
omits  the  distinctive  type  employed  for  the 
assistance  of  tbe  eye  at  tbe  commencement 
ofthe>Srsr. 

Thus  it  b  that,  afUr  so  much  as  has  been 
done  by  our  learned  reformist  in  the  way  of 
self •  purification  —  purification  of  his  style 
from  the  malady  of  lengtbiness,  the  leprosy 
of  lawyer-cran,  still  that  which  has  been  seen 
has  as  yet  cleaved  to  it:  to  complete  tbe 
purification,  m  little  sprinkling,  such  as  is 
here  offered,  of  the  cleansing  water,  remains 
wanting  to  it. 

IV.  EmendanduMthefourth.  Indkatumof 
Topiee^  nome.  Horrific,  of  course,  to  learned 
eyes,  wiU  be  so  flsgrant  an  innovation,  as 
the  one,  the  absence  of  which  is  thus  auda- 
ciously made  a  matter  of  charge.  Lag-gentef 
however — and  for  them  alone  am  I  of  coun- 
sel—  Lag^ente  will,  I  flatter  myself,  see  a 
convenience  in  it.  Besides  tbe  deamess  and 
promptitude  it  gives  to  conception,  it  performs 
the  function  m  a  Macadamiring  hammer,  in 
breaking  down  the  aggregate  mass ;  so  many 
topics,  so  many  denomini^ions ;  so  many  de- 
nominations, so  many  sentences. 

So  much  as  to  lengtbiness  on  tbe  part  of 
the  discourse.  Now  as  to  tbe  consequences 
of  it  on  tbe  part  of  tbe  readers.  For  my  own 
part,  (ex-learned  as  I  am,  and  therefore,  if 
ever,  no  longer  learned  —  in  the  law  in  ge- 
neral, and  in  conveyancing  law  in  particular, 

•In  line  67'ofthe  Draught  in  this  Edition. 


never  lernned  at  all,  dil  I  got  tUs  1 
at  the  feet  of  my  GamaUd ;)  —  Sot  my  own 
part,  I  confess  my  perplexity  to  hsve  been 
extreme;  as  (I  fear)  will,  by  blundera,  in  I 
know  not  what  number,  be  but  too  amply 
testified.  Nor  can  I  (for  I  am  •  little  o«t  of 
humour,  and  revenge  is  sweet;)  nor  can  I 
(I  say)  altogether  suppress  my  swpriae,  that 
in  this  perplexity  I  have  had  a  sharer  in  my 
learned  master  hunself : — witness,  imttr  afis, 
the  same  exception  thrice  imbedded,  twice 
repeated,  at  tbe  expense  of  four  lines  out  of 
tbe  96,t  in  this  one  principal  par^jraph. 

Apropoe  of  these  same  exeeptitm  efonses, 
I  may,  perhaps,  take  tbe  liberty  of  submittiag 
to  ms  considmtion  the  course  which  any* 
body  may  take  for  evolving,  and  which  I  d- 
ways  take  for  avoiding,  such  involvcmcBta ; 
but  this,  if  anywhere,  must  be  in  another  pbee. 
At  any  rate,  examines  in  abundance  m^  be 
seen  in  "  Official  Aptitude  Maxinuaed,"  4c. 
just  inuing  fiom  tbe  press. 

At  the  present  writing,  I  must  not  naglect 
my  dients :  least  of  all  my  feir  one,  the  he- 
roine of  the  piece,  for  whose  interest, --how 
ill-soever  our  learned  reformist  may  think  of 
me  for  tbe  preference, — I  cannot  help  fieeling 
rather  more  solicitude  than  for  hia:  —  ahe 
having  so  much  more  at  stake ;  and,  in  this 
her  approaching  condition,  having  ao  maay 
kdies  feir  to  share  with  her  in  the  exigcsMka 
belonging  to  it.  No:  I  will  not  think  ao 
meanly  of  her  understanding,  as  not  to  aop- 
pose  that, — how  happy  soever  in  her  Mtk 
AUen  ttaXe,-^  it  mpit  not,  on  some  oeca^ 
sion  or  other,  occur  to  her,  in  her  anxiety  ibr 
the  dear  little  ones,  to  cast  an  eye  over  tiiia 
her  magna  eharta,  and,  in  its  pages,  as  in  a 
horoscope,  seek  to  read  their  fete.  This  being 
supposed,  —  it  cannot,  I  think,  but  be  mora 
or  less  matter  of  aeooaunodation  to  her,  to 
find  in  those  same  pages  a  possilnlity  of  un- 
derstanding it.  Tbb  accommodation,  in  an 
fer  as  time  and  space  would  allow,  it  has,  in 
tbe  way  that  has  been  seen— .and  will,  in 
another  way,  be  more  particularly  seen, — 
been  my  bumble  endeavour  to  supply  her  with. 

To  render  penseptible  to  sense  the  degree 
of  improvement  introduced  by  him  in  respect 
of  lengtbiness,  tbe  ingenuity  of  my  learned 
master  has,  with  happy  effect,  exhibited,  in 
parallel  pages,  bis  proposed  instruments, 
framed  upon  his  reduced  scale, — placing  theaa 
by  tbe  side  of  those  which  he  found  in  use. 
By  the  long  succession  of  vacancies,  the  at- 
tention of  the  reader  is  in  every  two  pagea 
drawn  anew  to  the  difference;  vacancies,  in 
tbe  deed  of  sale,  20;  mthe  mortgage  deed, 
10;  in  tbe  marriage  settlement,  23.  In  the 
mind  of  his  adventurous  pupil,  ambition,  not 
altogether  unmixed  with  a  dash  of  envy  and 
jealousy,  has  inspired  a  sinular  course ;  tbe 
dwarf  upon  the  gwnt*S  shoulders  is  an  emblem 
which  the  temerity  will  be  apt  to  present  to 
+~Hcrc  6  out  of  the  13U 
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fioeolkdioa  in  the  rntnds  of  raiden.  How 
anatt  the  ntmost  ulterior  reduclioii  I  havo  been 
aide  to  effect^  will  be  obvioHa  to  every  eye* 
By  the  parliciilar  type  employed  in  the 
re-print  here  given  of  author's  dnnight,  indl- 
cation  ia  given  of  most  of  the  words  rogerded 
as  capable  of  being  eliminated,  without  pre- 
judice either  to  uiUlHgibUity  or  to  certomty, 

I .  Dbbd  of  Sals. 

AuTBOK'a  DftAUAHT.  (No  Tcpie9  given,) 

**  Phfpa$ed  Form  of  a  Omoejfanee  to  a  Pur^ 


1926,  Vettoefll  Jndrao  AJUm,  of  Sf  tfc 

tfttfSXV*  anH  Baudiot  Bvihr,  of 

of  t|e  otirr  wtU  9l2Aiti»iwt|,  t|M  in  eon- 

ndention  of  £1,000  tUrUng?  bp  t^f  fa<b  1^ 

iiebut  Sutler,  notopatb  to  tie  faOl  flnlvrfto 

aUeV.  Ibr  the  absolute  purchawA  of  t|e  f rOfettS 

feretiiaftet  ttentioneb.  C)e  faOr  Andnw 
AUtm  Dodi  sell*  attb  (onbei)  unto  t|e  fa(b 
ileiiebirt  Sutler.  AH  ttatF  utesituige  toitt 
l|e  out'bttinitiigu,  jr«^ev*aiibot|er  mnu 
temmceie  t|ereto  telonaing,  flnH  all  t|o«e 
«eber«I  yarteli  of  arable  uteoboln  anb  pafr* 
lure  U«Q  tberetoitljeni,  to)ie|  prenttec 
cottain  in  t|e  Moleiibeiiinbreb  acrei,atb 
«re  ftttvote  in  tie  psridi  of  Watom,  in  tte 
coeorr  of  Sabp,  aiib  are  veto  oceupieb  Is 
nuiliom  naoobrobi,  flnb  t|e  uraie  bo  to* 
f et|er  fbrm  a  Farm  usiialls  tallib  tk*  Mop* 
Fmrm,  flU  tD|tet  uteiiiiatei  anb  Iaiib<  are 

partieohrly  deterSied  in  the  Schedule  hereto^ 

annezft  bt  t)e  navuf,  (vantitief.  qualitifo 
f ttiiattoM  anb  otHer  eirenntitanteti  neeefs^ 
Mrs  for  tbe  bietinrtion  thereof 

*  The  woda  regaided  aa  superfluoas  aie  dia- 
tinguisbed  by  the  bfawk  letter;  but  in  some  in- 
stances simple  elimination  may  not  be  sufficient: 
subitiUUUm  may  be  neoenary:  as  to  these,  see 
notes  on  MevUwerU  Draught,  The  words  cm- 
|»Ioyable  in  a  blank  form  are  in  Roman  characters : 
ihoae  which  must  be  different  on  each  faidividnal 
occasion,  in  itslics.  So  likewise  in  the  deed  of 
mortgage.  To  the  marriage  settlement,  for  rea- 
ooos  mentioned  in  note  (1)  thereto,  theK  diffe* 
venoes  in  the  type  do  not  extend,  except  as  to  the 
Uack  letter  in  a  few  parik 


aoppoaiog  Ae  fidhn  exhibited  in  the  reviewer'a 
dnng^aubatituted.  In  the  reviewer's  draught 
a  further  liberty  ia  taken,  by  the  maertion  of 
n  fiew  additiona  topiea,  which,  for  the  rea- 
aona  s^ven  in  the  noiea,  afforded  m  prospect  of 
being  of  uae.  By  a  oorreapondent  aign  these 
also  are  rendered,  hi  like  manner,  more  readily 
distinguiahable. 

L  Dud  07  Sals.    Allxh  to  Bunu, 

<nmol925. 

RjBTiiWEn'a  DnauoHT,*  TwilA  Tojfio$.} 

I.  JPofilM  DucribefL 

Now 

L  Sdler^  name.*   Andrew  AUofu 

8.  SfllWiooiMmka.b   BM^iOre. 

3L  Sellei's  habitation.^    County,  ShroptMrei 

Pariah,  WetUm;  Spot,  Aikn  HaU. 
4  Purchaser^  name.    Benedict  Buikr. 
fi.  PureluMf'fl  eondltion.    ButeUr. 
e.  Purcfaaser*shabiUtbn.  County,  iSTbropf/lIre; 

Parish,  WetUms  Spot,  Fore  Street. 

IL  Stdifeet'Matter  Deecribed. 

7.  Solyect4natter  of  the  sak—its  spedes.'  A 

Farnu 
8L  Sabject4natter  of  the  sale— its  individoal  de- 

scription.   See  Paper  of  ParticuUrs  hereto 

annextf  marked  A,  and  signed   by  the 

parties. 
III.  Eguivalefit  given  for  the  Subfeet-Matter. 
fl.  Purchase  money."    One  thousand  pounds, 
IV.  JHmey  Plaee^  and  Tokena  of  Agreement, 

10.  Sellei's  name  in  his  hand-writing,'  in  token 

of  agreement.    Andrew  Allen. 

11.  Dar  r  oo  whiek  mUci'*  name  wet  wiittfu.  JprUJIrd 

19S5. 
IS.  Fkw^inwhlchMlte^onMwaswxlttn.  MlmmO^ 


13.  Purduiaer's  name  in  his  hand-writfaig.  In 
token  of  agieemeDt.'    Benedict  Butler. 

li.  Day oowhkhpuKhanr^aaatewM written.  AprU 
M19SI. 

15.  nacelnwhialipufdMMirtBimewuwrtttn.  fTet- 
t9%»  Sknpuun, 


*  What  is  in  Roman  Qrpe,  behiff  of  general 
applieatioD,  may  be  in  print;  that  which,  being 
In  eadi  instance  dilierent,  cannot  be  included  hi 
the  Uttcfwpress,  is  shown  by  tbe  tlo/lcc  So  in 
the  mortgage  deed  and  deed  of  settlement  The 
numbeis,  me  addition  of  which  ia  propoied  by 
the  reviewer  are  in  smaller  tjpe. 


NOTES  ON  AUTBOK*8  DEAUGRT. 


*  TKtM  deed  made,"]  Pregnant  —  always 
with  ambiguity,  frequently  with  fidsehood, 
aometimes  witii  deception  and  unexpected 
lose — loss  to  the  amount  of  the  whole  value 
of  the  property,  is  thia  word  made,  blade  ? 
To  which  of  a  number  of  persons  in  quality 
of  mak^r  or  aia^s,  does  tliis  participle  make 
implied  reference?  The  draughtsman  by 
whom  preparation,  or  the  parties  by  whom 
adoption  and  authentication  are  given  to  it  ?  I 
say  to  which: — for,  seldom  does  it  happen 
that  the  two  so  different  operations,  are  the 
work  of  the  same  day :  not  unfrequently  days, 
weeks,  or  months — not  to  say  years — must. 


in  the  nature  of  the  case,  intervoie  between 
the  performance  of  the  draughtsman's  part, 
and  the  performance  or  performances  of  the 
part  or  parts  of  the  party  or  parties;  in  par« 
ticular,  on  the  purdnser's  side.  On  each  side 
of  the  transaction,  what  may  happen  is — 
that  partiee  in  any  number  may  be  separated 
from  each  other  by  any  interval  in  the  field 
of  space  ;  and,  in  consequence,  the  acts  by  any 
interval  in  the  field  of  time.  Moreover,  in  the 
case  of  any  one  or  more  of  them,  payment 
may  be  divided  amongst  times  in  any  number; 
it  may  be  made,  as  the  phrase  is,  by  tastof^ 
ments. 
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.  Here,  tlien,  is  a  gordian  knot,  i^ch;  flome-> 
where  or  other,  and  somehow  or  other.  Judge 
and  Go.  must  have  cut  by  their  instrument 
of  all- work  ^/klukood.  Of  the  statement 
here  in  quesUan,  the  truth  has,  somewhere  or 
other,  been  pronounced  immaterisL  But  — 
in  the  nature  of  the  ease,  fiur  indeed  is  it  from 
ieing  so:  it  is  of  no  small  importanee.  While 
witibiout  prejudice  to  the  currency  of  the  in- 
8tr,ument,  a  &lse  pJaee  of  signature  or  a  fiUse 
time,  or  both,  may  be  inserted,  —  a  Ibrgerer 
is  comparatively  at  his  ease : — not  so  where 
place  and  time  are,  each  of  them,  required  to 
be  indinduafixed.  In,  for  example,  the  Aoacss 
asserted  in  the  instrument,  —  on  the  day  as- 
serted in  the  instrument,  —  was  the  party,  in 
fiu!t,  actually  present?  In  these  questions 
may  be  seen  an  obvious  subject-matter,  for  an 
inquiry,  —  the  searchingness  of  which,  a  for- 
Ifery  will  be  in  no  common  degree  fortunate, 
if  it  abides. 

^  Pari.']  In  the  correspondent  place  in  the 
Mortgage  deed,  this  word  is  omitted,  supposed 
by  error  of  the  press. 

'  «  £1000  sterling.]  Sums  should  be  ex- 
pressed rather  in  words  than  in  figures.  Ex' 
ample:  draughts  on  bankers.  JReosoa;  in 
figures,  danger  of  ambiguous  delineation,  and 
subsequent  fidsification:  accordingly,  in  the 
author's  deed,  words  are  employed.  Sterling  f 
In  these  days,  is  there  any  use  in  this  word  ? 
Tes ;  to  distinguish  English,  not  only  from 
Soottish  pounds,  but  from  the  pounds  of  seve* 
ral  other  nations :  in  Ireland  and  the  distant 
dependencies,  to  distinguish  real  money,  from 
fictitious — caUed  aareneg, 

*  Meolute  pMrehage.]  Of  this  term,  —  to 
render  it  dear  of  ambigui^  and  obscurity,  — 
in  the  eyes  of  parties,  if  Ug-gente,  not  to 
apeak  of  lawyers,  ^-fixaitum  and  explanation^ 
i->  authoritative,  appropriate,  and  adequate 
— would  be  altogethiSr  needfioL  Nowheire  at 
present  is  any  such  exphustion  to  be  found. 
No  otherwise  am  it  be  brought  into  existence 
than  by  a  code.  Supposing  it  thus  brought 
into  existence,  reference  to  the  text  of  the 
code  is  among  the  references  whidi  would  re- 
quire to  be  made  from,  and  inserted  in,  the 
draught.  As  for  judge-made^  alias  common 
imo, — it  fixee  nothing*;  it  keeps  everything 
^Jloat :  it  exphttne  nothing ;  it  keeps  every 
tiling  involved  in  clouds :  it  is  a  tissue  of 
self-contradictions:  a  sage  of  the  law  gives 
no  dear  view  of  anything :  nemo  dot  quod  non 
habet;  at  the  head  of  them  sits  and  rules  a 
judge,  who — fas  everybody  knows) — ^knows 
less  than  any  of  them  how  to  do  what  he  is 
employed  to  do — to  dedde,  —  and  knows 
not  how  to  do  anything  but  the  reverse  of 
what  he  is  employed  to  do — anything  but 
how  to  raise  and  introduce,  instead  €£  dis- 
pelling and  excluding,  douhte. 
'  •  SelL]  By  this  one  word  seU,  reference 
is  made  to  two  distinct  topics :  1.  The  quan- 


Htg  6fintereMtiSiwp(mAcit  2.  The  abaence  or 
presence  of  an  eqmoaknti  only  in  ao  fer  aa 
regards  the  quantity  of  interest,  does  this  topic 
coincide  with  that  to  which  reference  la  nmde 
by  the  words  purchase  of  the  abeohUe  pro- 
pertg,  as  per  note^ : — benefit  of  transmiasioo, 
to  suoeessors  determined  by  the  choice  of 
parties,  induded. 

As  to  what  concerns  equivalents^  ^~  the 
transfer  may  be,  as  here,  with  und/br  an 
equivalent,  or  without  oaei  HwithwmAfir^ 
the  equivalent  ma^  be  either,  as  here,  «f 
nioa^  (call  it  in  this  case  pecuniary^ — or  of 
money's  worth,  in  any  other  shape  (call  it  ia 
this  case,  quoMi-pecuniary) :  if  without  eqnU 
valent, — ^the  transfer  is  gratuitous ;  the  trana- 
action  may  be  termed  a  gifi:  the  instnimeni 
a  deed  of  gift.*  Grantor  is  a  term  whidi — 
where  tiie  transfer  is  not  gratuitous,  but  for 
money — our  learned  draughtsman,  I  obaerve^ 
employs  on  several  occasions.  It  has*  how- 
ever, tiie  inconvenience  of  presenting  to  view 
the  idea  of  ^o/vi/oasness.  Diiposer,  a  term 
having  for  its  conjugates  the  verb  to  di^toee^ 
and  tibe  substantive  disposition — a  term  in 
fiuniliar  use — would  have  the  coovenienee 
of  indnding  the  three  transactkma,  adlr, 
mortgage f  and  marriage-settlement.  Vot  a  cor* 
rdative  to  it,  an  obvious  term  is  duposee: 
and  this  same  termination  ee  is  indeed  used 
in  the  same  sense  in  the  word  mortgagee^  and 
in  many  other  words.  But,  it  has  the  disad- 
vantage of  presenting  to  view  the  wuhjeet' 
matter  disposed  of:  in  which  case  no  jiersoa 
IS,  unless  he  has  the  misfortune  of  being  a 
slave.  Accordingly,  if  it  depended  on  me  to 
choose  a  word, — a  word  I  would  ratho*  ca»- 
p\oy  is  receptor:  receiver — the  word  ahready 
in  use — having  the  disadvantage  of  present- 
ing, exdusively,  the  idea  of  a  person,  fHioee 
interest  in  the  subject-matter  is  only  that  of 
a  trustee.  In  the  case  of  an  immooeabU  aeb* 
ject-matter  of  property,  as  here, — gratoitoiis 
transmission,  as  everybody  sees,  is  not,  by  a 
great  deal,  so  frequent  as  in  the  case  of  a 
moveable;  obvious  cause  of  the  difference,  the 
difference  in  respect  of  value.  Nor  yet  (as 
everybody  knows)  is  gift  of  an  estate — ab- 
solutely without  example.  This,  therefore, 
is  a  mode  of  transfer  ^  or  say  tranemitsion^  for 
which  also  provision  will  require  to  be  made. 
In  the  arrangements  proper  to  be  made  in  the 
code  for  the  two  cases, — one  difference,  there 
is,  which  is  highly  important,  and  not  as- 
obvious.  In  the  case  where  an  eqidvaieni  is 
recdved, — ^the  eventual  obligation  dedgiaatad 
by  the  word  warranty^  presents  itself  as  bei^g 
prescribed  by  estabUidied  pindplea:  not  ao^ 
m  the  case  where  no  eqmvalent  is  reeetved. 
In  both  cases,  this  word  warrantof  prescBta 
itself  as  an  obligation,  of  wfaidi, — dther  in 

•  Gt/L]— ToobviateamUgoitTttheuaeBBade 
of  this  word  in  the  technical  seme,  should,  in  ths 
Code,  be  abolished. 
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the  dnmglit  or  in  the  code,  with  referanee  to 
itfitmithedm^t, — expfcwoiaitioBdioiild 
be  made:  acnd  of  whidi  it  diould  aeeordiiigly 
be  said,  either  that  it  w,  or  that  it  isaoT,  in- 
tended  to  have  plaee. 

'AU  ihat.^  As  to  tiho  inaottcieiiey  and 
consequent  inutiHty  and  rednndaney  odF  the 
neoenarily  incomplete  partJenlariaation,  of 
whidi  these  words  form  the  eommeneement, 
^see  above,  in  the  observatioos  as  to  all 
those  deeds  considered  together. 

s  Ajmwrteiumeet,']  Appurtenances  ?  No, 
not  I :  if  I  were  BCr.  Benedict  Butler,  no  sndi 
things  would  I  haTe.  Needless,  useless,  and, 
unless  inoperative,  mischievous,  —  would  be 
this  word.  Look  at  the  books :  the  only  de- 
finition of  it  you  will  find  warranted  is — 
anything,  and  everything  which,  in  virtue  of 
aome  other  word  in  the  deed,  would  pass  with- 
out being  mentioned  in  it :  but  if  so,  then  to 
what  use  mention  it?  Not  to  Miss  Campbell, 
not  to  Mr.  Butler,  no,  not  even  to  Squire 
Allen — would  information  in  any  shape  be 
presented  by  it :  nothing  better  than  appal- 
ment  and  perpleiity.  Not  that  imagination 
could  present  them  with  anything  Uke  the 
imcertainty  and  consequent  mischief  it  is 


-pregnant  with.  Look  lor  it  in  the  boofcs^ 
thongli  it  were  no  further  than  Jacob's  dic- 
tionary, you  will  find  that  outhouaeM  are 
appurtenances  to  mtnuaget;  wuttumgn  to 
aMSMM^,  not.  OreWd^  and  jywdeas  are  ap- 
purtenant to  aigssaayss;  Isii^,  not :  whereby 
yott  wiU  learn  that  orchards,  and  gardens  are 
notlsadk.  Seenow  one  effiict  ofit  in  these 
same  firmmbB,  In  this  aame  deed  of  sale^ 
mention  is  made  of  it ;  in  the  mortgage  deed* 
in  the  fiunOy  settlement,  not.  A  tyro  con^ 
veyancer — what  might  not'his  sagacity  infer 
firom  this?  that,  in  Uie  caseof  a  nle,  oppair- 
tenances,  whatever  thev  were,  would  not  pass 
without  express  mention  made  of  them ;'  in 
the  two  other  cases,  yes ;  a  tolerably  good 
sample  this  of  tiie  eflfeets  of  wrphuage.  If, 
to  any  mind,  this  word  presents  any  idea  mom 
definite  than  the  above,  it  must  be  <to,  for 
giving  ezprettion  to  which,  our  author  em* 
ploys  the  Rome-bred  law- word,  atrmtudt — 
mention  of  wUdi  may  require  to  be  made 
further  on. 

^  Aimext.']  This  word  is  hen  mserted,  as 
having  (obviously  by  error  of  the  press)  been, 
or  the  equivalent  of  it^  omitted  auiof  tk€ 
letter  pr48». 


nriTKucTioNs  voa  jiluxq  vp  ths  blavks  in  mBvnwu'i  draught. 


\8eQer'»mame.']  Write  all  names  at  length: 
christian  names  if  more  than  one,  as  well  as 
surname  or  surnames.  In  the  case  of  a  non- 
diristian,  TJew,  or  Bfahometan,  for  example) 
the  equivment,  if  any,  to  the  christian  name, 
will  be  included. 

If  more  than  one  join  in  the  mle,  their 
names  will  be  written,  beginning  with  that 
surname  which,  in  the  order  of  the  alphabet, 
stands  first. 

^  Seller**  eoiufiMon.]  In  case  of  dignity^  in- 
sert the  title;  of  titles  more  than  one,  the 
highest:  in  the  case  of  a  lord^  if  a  peer,  the 
peer's  name,  with  that  of  the  peerage :  in  the 
case  of  a  hUkop^  his  mune,  with  thai  of  the 
Wiboprick:  in  case  of  a  preffueUmal  man, 
his  profession:  in  case  of  a  eomtnereial man, 
Ufl  business,  as  mmmfactwrer  (naming  the 
suhject-matter  of  manufacture,)  merchant, 
ehep' keeper,  tmhr,  ehoe-maker,  carpenter, 
emith,  ke. :  in  esse  of  a  man  not  following 
any  prqfU-^eeking  occupation,  say  ee^pdre  or 


In  the  case  of  a  female — if  never  married, 
say,  in  the  old  accustomed  form,  epineter: 
wd^ng  the  dignity,  if  any,  or  the  profit-seek- 
ing occupation,  if  any :  einale  womau  will  not 
serve,  as  not  indnding  females  underage, 
and  as  not  distfaiguishing  married  females  from 
widows.  In  case  of  a  married  woman — oon- 
curring,  for  example,  with  her  husband  in  the 
sale, — mention  her  maiden  name,  then  her 
husband's,  as  directed  in  note  %  and  hb  con- 
dition as  to  occupation,  as  per  note  K 

•  Seller'M  hahitatwn.)  If  there  be  no  fixed 


habitation,  write  the  word  aimc.  If  there  be 
a  habitation,  express  it  as  in  letters  broii^g^ 
firom  the  General  Poet-oAce.  If  thehabtta* 
tion  be  iiol  in  a  town,  insert  the  name  of  the 
county  and  that  of  the  parish :  if  ta  a  toWn, 
insert,  between  the  name  of  the  county  and 
the  name  of  the  parish,  the  name  of  the  town. 
If  there  be  fixed  habitations  in  places  more 
than  one,  insert  them  aU.  Add  in  eveiy  cas^ 
either  houeeholder  or  inmate, 

*  Subject-matter ....  it's  fpecies.]  For  in- 
stance, where  integral,  and  unoompoonded, 
say  a  piece  of  land,  culthfoted  or  not  cultivated, 
or  a  dweUmg-lumee,  or  another  building,  as 
the  case  may  be :  when  integral,  and  com- 
pounded, of  a  dwelling-house  (with  or  with- 
out outhouse  and  garden  respectively,)  with 
cultivated  land,  say  houu  with  land  annexed, 
or  farm,  as  the  case  may  be :  if  the  suliject- 
matter  be  a  fractional  right,  as  a  right'of 
mine-working  under  land  which  belongs  to  a 
different  proprietor — or  rig^t  o£  filing,  os 
rif^t  of  draining  water  from  a  mass,  current 
or  stagnate.— or  share  in  the  toQs  of  a  road 
or  canal — mention  it  accordingly.  If  sub- 
ject-matters more  than  one  are  included  ill 
this  deed,  mention  them  accordingly. 

•  Purchase  moneg,^  Por  certainty,  write 
the  sum  at  full  lengUi  in  words ;  adding  it, 
for  fecilit^  of  conception,  in  figures.  U  in 
whole  or  m  part,  the  equivalent  transferred 
consists  of  specific  subject-matters  of  pro* 
perty,  moveable  or  unmoveable,  one  or  more, 
— a  ehip  (for  instance,)  a  piece  of  jewellerg^ 
or  another  piece  of  land, — mention  th^m.  ^ 
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'  InkUhand-writmff,^  If  tble  to  write,  the 
penon  writes  tt»  as  above  directed ;  if  not,  he 
tmkee  with  his  pen  and  ink  the  mark  of  a 
cfoas  + ;  after,  and  dose  to  it,  some  other 
person  writes  the  name,  adding  the  word 
witneu  with  his  own  name,  written  as  di« 
irected  b  note  *.  In  the  case  of  a  person  of 
the  female  sex,  a  line  is  to  be  drawn  through 
the  word  Ats,  and  the  word  ker  written  over 
it. 

9  Hoy.]  The  year,  month,  and  day  of  the 


first  in  words ;  then  in  figures.  Pf»> 
perest  writer  in  eadi  esse,  the  sjler  or  pv- 
chaser  htmself.  For  greater  oertaiatj,  the  day 
of  the  loesA  may  be  added.  If  (aa  dh^  happen 
by  mistake)  the  day  of  the  month  and  that 
of  the  week  do  not  agree,  the  daj  of  the 
week  will  be  most  likely  to  be  rightly  sop- 
posed ;  the  days  in  •  week  being,  ia  eomp^ 
tison  of  those  in  •  month,  so  modi  fewer. 

■"  Place.']  Derignate  the  pfawe  m  directed 
in  note*. 


MOTBS  TO  KBTIBWEft's  DEAVOHT. 


*  Agreemtnt.']  This  accordingly  will,  in 
genend,  in  respect  of  the  payment  of  the 
money,  be  also  the  day,  and  tiie  place,  the 
place  of  performance;  and  on  this  accoont, 
to  avoid  canning  the  form  of  the  draught  to 
an  inconvenient  length,  the  drcumstances 
which  here  follow  are  not  inserted  in  the  list 
of  topics.  But,  in  posribility,  thev  are  sus- 
ceptible of  diversificalaon  without  hmit;  and 
in  practice  they  are  accordingly  diversified. 
To  prevent  mis-statement,  wiUi  the  folsehood 
involved  in  it,— the  attention  is  therefore, 
in  the  proposed  additional  Nos.  dravm  to 
them,  that  appropriate  prorision  may  be  made 
in  the  code.  In  the  present  practioe,  folse- 
bood  is  sn  instrument  ever  at  hand  fin-  the 
solution  of  all  difliculties :  by  the  practitioner, 
employment  is  given  to  it ;  by  the  judge,  the 
desired  dfeet    Here  fiiUow  the  numbers. 

Ho. 

16L  Day  or  days  in  whidi  the  pnrdiase  money 
was  made  over. 

17.  Place  or  places,  at  which  the  money  was 

at  the  respective  times  made  over. 

18.  Person  or  persons,  by  whose  hands  re- 

spectively the  money  was  made  over. 


No. 

19.  Day  or  days,  on  whidi  the  pnrdiase  mamry 

was  received. 

20.  Place  or  places,  at  wfaidi  the  aMmey  was 

at  the  respective  times  reodved. 

21.  Person  or  persons,  by  whose  hands  re- 

spectively the  money  was  received. 

22.  Form  or  forms,  in  iriuch  the  money  w» 

made  over. 

An  additional  topic  tins  last,  mider  wUdt, 
as  a  preservative  againstfiwid,  particiilafixa- 
tion  may  have  its  use.  In  case  of  paper  money 
at  a  discount,  9»  in  the  Instance  of  emrtrntg 
in  a  distant  dependency,  —  without  this  parw 
ticularization,  in  conjunction  with  that  of  the 
Uma  cfptqfmnif  the  real  value  of  the  alleged 
equivalent  will  not  be  discernible.  As  to  the 
word  iterlimg,  if  there  be  any  need  of  it  or 
use  in  it,  it  urill  be  for  the  purpose  of  dSstio- 
guishing  metallic  money  ntmi  currency  aa 
above.  As  for  pounds  Scots,  there  being 
no  such  money  dther  in  metsl  or  paper,  no 
actual  payment  can  be  made  in  it 

Note  that,  on  every  occasion,  on  wludi  the 
money  is  sent  by  a  public  conveyance,  the  tiroes 
of  recdpt  may  be  diflbrent  from  the  times  of 
payment.  So,  when  sent  by  n  private  hand. 


IL  DbID  Of  MOKTOAOB.! 

AoraoE's  Deaoort.  (No  Top  ia given,) 

**  Frvpaeed  Charge  of  a  prme^  Sum  with 
ImereeL 

"*€%(§  ^f^wOli the  letdagofApraiW, 
HMmuAednmJUUmof  Ott|fOStl, 

ami  Bemdiet  Batter,  4f  Oftlft^er 

f«rt  llttaiiMtl,  t|gt  i«  eonsidsralioB  of /st 
hmmdredpoaade  eterUmg  bp  t|f  Mi^  S.9lttler 
li  the  fam  fl.  flOsg,  now  luat  and  pdd,  t|f 
$Mm  A.  Attea  dolh  diaigt  all  that  Hsssaige  n 

UMUiiil4M»»  liiti  t|f  o«t|muui  oa^ 
anftm  tifrfto  lelmif  iig ;  alw  t|f  dm 
fiilliliiiil  pnmlf  of  Uiife  timts  a^ainOif 
Mil  Umbitl  gmpi^,  Minlp.  Slfcftsm, 
Mi|«iiMli.(i«tgi«isf  tftticrst;  #mt« 
m^  If tef  pmrtftTi,  (•vtateivg  tmt  wtm 
Hm  x$m;  mH  mntt»m,  Mat  wMU, 


IL  Dud  Of  MoETOAOs. 

AlLXJT  to  BUTLXB,  eiMio  1927* 

RsTiKwcm's  Draoobt  (with  7>pto^> 

N  L  Pertlee  Deserihed, 

Pledget^  name.    Andrew  AUea» 


Parish,  WeeUm;  Spot.  AUea  i 
4.  Lender's  name.    BemeMet  Butter* 


&  Lender's  haUtatien.    County,  Shrcpekk^; 
Parish,  ITcsloik  ^^ 

IL  Sfdjeti  matter  DeeerOed. 
7.  Sniueeumatter  of  pledgchs  ^eeiea.    A 

Ferae* 
a  Snlaect-mailar  of  pledge— ito  individnd  de- 
scriptim.    See  Paper  of  PtatiaUaa  hsBSSa 
annext,  marked  A,  and  signed  by  die 
psrties. 

IIL  Sum  Lent 
%  Sum  of  money  lent    Five  hundred  pomade^ 
10.  Spedes  of  money  in  whidi  paid.    Prome* 
eery  net€$  of  the  Bank  ofSeoOand. 
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mrtaiftitf  it«|t  «rrfi;  flU  ^i^  mOi  ytf^ 
mim  9x$  fttMrte  to  t|f  p«k  ot  atoke,  i% 

t|f  ooonty  Of  Smfbrd,  ttu^  are  ttito  t«  t|f 

•ffttyotta  ot  4liUo  Aall  toitt  t|e  aypur^ 
tfiuweitlerctoMoitgiitg.  wieft  tkt  j^jimm 
to  t|f  oaQy  9.  Sutler,  ot  tie  oum  ot  /«• 

ikiMbwI|NnaMif»  llit)  interett  tkfomr  yut  eent 
per  aniuuB,  SO  tollobf .  ki?.  A«{^  a  |fMr*«  Mlnwif 
Ott|f  OOno  01UB  to  be  pMd  on  Uw  li<  day  0f 

Ocfp6^»  noto  Meat  onoutttg,  aiUi  t|e  oaOr 
prineipai  %um  ot  file  tunlTteli  younlii  ami 

anodwr  half  year's  interert,*  tOt  t|e  Mfllf  tO  U 
9«m  on  the  lilday  of  April,  lottct  iDtll  If  ill 
t|f  scat  19S&'' 


Na  IV.  RttUaflnUreiL 

U.  Rate  of  intorcu.    Fmr  potmdt  ftr  year. 

V.  TYmctybr  PaymenL 
ML  Day.  fiv  le-pavment  ofDrincipai,  milMi  ie» 

^ited,  AvfUJirtt  1920t 
18b  Dftyiy  for  half-yearly  paymenta  of  InteieaL 

October JirMt  1938;  April  firat,  1029:  soon, 

tffl  repayment  of  prindpoL 

VI.  TinUy  Plaee,  and  Tckem  ofAgreemtnL 

14.  Pledger's  name  in  his  hand-writing,  in  token 

of  agreement,  and  receipt  of  the  money. 
Ambrew  AOsn. 

15.  Day,  on  whteh  pledgor  name  was  wilttn.   AprU 

10.  Pfaoe.  In  whldipMfR'taanMWBswrittBB.  PUdgtr's 
Homst,  AOen  UkU,  WmIoii,  ^^Moid. 

17.  Lender's  name  in  his  hand-writing»  in  token 

of  agreement    Benedict  Butler, 

18.  Dsv,  on  whidi  leodn'f  uuna  ma  writtok  AprilJInl 

1W7. 

19.  Place,  In  which  lender^ name  WMwrfttn.  Mtdgtf'^ 

Soute,  AUtn  BaB,  Yfmaa,  ttf^rttakL 


N0TX8  ON  AUTHOa'S  DRAUGHT. 


>  MartpoffeJ]  Mortgage  is  the  denomina^ 
iion,  by  wUch,  for  the  present  purpoae,  I 
designate  this  sort  of  deed:  this  bemg  the 
most  important  and  obvious  ipeetea  oi  the 
^eniis  for  the  designation  of  which  our  learned 
author  has  employed  the  word  charge.  Pte- 
femble  however  to  mortgage — preferable  in 
erery  point  of  view,  and  to  a  most  important 
effect — would  be  land-pledge.  Mortgage  is 
understood  by  nobody;  kauUpledge  would 
be  understood  by  everybody;  by  everybody, 
male  and  female,  who  has  ever  seen  or  heard 
what  passes  at  a  pawnbroka^e.    So  much  for 


Behold  now  how  much  may  depend  upon 
a  right  name :  behold  the  instruction  that  may 
be  afforded  bv  it.  Give  validity  and  currency 
to  dther  of  these  forms — the  author's  or  the 
reviewer's, — and  there  will  be  no  more  need 
of  equity  suits,  nor  any  more  need  of  delay, 
where  land  is  the  pledge,  than  where  a  pair  of 
ear-lings,  worth  the  same  money,  or  a  table- 
spoon, is  the  pledge :  and  the  present  licensed 
depredation — in  some  circumstances,  on  the 
part  of  the  lender,  in  others  on  the  part  of 
the  borrower, — is  at  an  end.  What  is  it 
that  should  make  the  difference?  Is  no'<ra 
sheet  of  paper  as  easily  passed  from  hand  to 
hand  as  a  pair  of  ear-rings  ?  As  to  difference, 
if  any  there  be,  it  is  all  of  it  in  fiivour  of  the 
immooeahh  pledge;  for,  the  jewels  may  be 
run  off  with ;  the  land  can  not.  Secresy  — 
in  regard  to  rents — is  thai  an  object?  for 
example,  on  the  borrower's  account,  lest  the 
•tate  of  his  finances  should  be  made  known. 
More  effectually  can  that  be  provided  for  in 
the  ease  of  the  land,  than  in  the  case  <^  the 
diaraonds :  the  receiver  of  the  rents,  whoever 
he  is,  hemg  supposed  an  object  of  confidence 
on  both  sides,  the  transfer  is  made  to  Ann  : 
made  to  him,  in  trust,  in  case  of  payment  on 
the  .appointed  day,  to  deliver  the  money,  or 
the  land  to  the  one  party;  in  case  of  non- 


payment, to  the  other.  Here,  too,  as  fiu*  as 
regards  the  principal,  all  danger  vanishes: 
trustee  can  no  more  run  away  with  the  land, 
than  borrower  or  lender  could;  and  as  to  the 
interest,  it  is  no  more  than  what  every  man, 
who  employs  a  steward,  by  so  doing  trusts 
him  with. 

Indulgence  to  debtors —  is  that  an  olgect? 
How  much  better  could  it  not  be  afforded, 
how  much  likelier  would  it  not  be  to  be  af- 
forded— ^by  a  creditor  who  had  no  law-charges 
to  apprehend,  than  by  one  who  has  law* 
charges  to  apprehend  —  especially  such  at 
those  which  hang  over  his  head  at  present  ? 

Behold  now  the  extent  of  the  benefit  which 
this  theory,  simple  as  it  is,  may  be  made  pro^ 
ductive  of,  if  carried  into  practice :  benefit 
to  landlords  in  general ;  benefit  to  tenants  in 
general ;  benefit  to  everybody,  but  to  those 
who  are  among  everybcdy's  worst  enemies^ 
and  who  will  be  sufficiently  known  by  that 
name.  Where  recoYery  of  rents  is  the  object, 
in  so  fitf  as  there  is  property  enough  of  the 
tenant's,  or  anybody  rise's  upon  the  premises, 
—  landlords — nor  yet  altogether  without 
good  reason — are  by  themselves  trusted 
with  the  power  of  being  themselves  judges 
in  their  own  cause.  Wdl  then  —  where  re- 
covery of  possession  is  the  object — pledgeo 
on  the  spot  being  wanting  or  insufficient^- 
with  how  much  less  danger  might  they  not 
be  trusted  with  the  power  of  being,  to  the 
effect  in  question,  judges  in  the  cause  of 
others  —  meaning  of  course  by  others,  those 
with  whom  they  have  no  connexion?  On  this 
plui,  in  case  of  appeal —  and  in  that  case 
only  —  might  those  judicatories  have  eog*> 
nizanoe,  which  at  present  have  it  ta  the  first 
instance.  Of  the  essentially  and  incurably 
corrupt,  and,  in  every  respect,  unapt  judica* 
tory  in  question,  my  opinion  is  the  same  as 
that  of  the  Morning  Chronicle:  but,  so  long 
as  the  people  continue  oppressed  with  it^  I 
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see  much  leu  danger  from  tki$  power  in  its 
hsnd,  than  firom  most  of  that  which  is  at 
present  exercised  by  it. 

As  to  the  ipedet  of  oonyeyanoes  to  which 
this  system  would  be  applicable,  —  the  same 
principles  whichwould  give  simplicity  to  deeds 
of  sale,  mortg^ige  and  settlement,  would  give 
correspondent  simplicity  to  leases. 

Turn  now  to  the  gaming-table.  On  a  visit 
to  it,  —  why,  in  that  case,  should  not  a  noble 
lord,  or  honourable  gentleman,  put  into  his 
pocket  a  few  papers  of  saUs^  mortgages,  or 
leases^  as  well  as  the  correspondent  number 
of  rouleaus  t  This  is  not  a  mere  jest :  for,  if 
ruined,  why  might  he  not  be  so, — for  the 
.benefit  of  a  set  of  companions  of  hi»own 
choice,  with  whom  he  was  living  on  convivial 
terms,  and  in  regard  to  whom,  in  conjunction 
with  the  chance  of  being  ruined  hf  them,  he 
possess^  an  equal  chance  of  enrichmg  himself 
by  their  ruin,  and  from  whom  he  might  receive 
.more  or  less  of  indulgence,  why  not  as  well 
for  tiieir  benefit  alone,  as  partly  for  their  be- 
nefit, partly  for  the  benefit  of  a  set  of  lawyers 
whom  he  knows  nothing  o( — from  whom 
nothing  is  to  be  got,  —  and  from  whom,  on 
his  part,  nothing  but  ruin,  or  a  more  or  less 
near  approach  towards  it,  can  be  expected? 

Lawyers,  by  whom,  oomparativdy  speak- 


ing, such  facility  has  been  lefl  to  bumafer,  h 
the  case  of  moveabUs,^^wbeaee  happens  It 
that  they  have  dealt  on  sooppovte  m  footing 
by  it  in  the  case  of  immoveables  t  An$aJtr9 
altogether  simple.  Society  could  not  hare 
held  together,  and  the  matter  of  l^gal  plun- 
derage would  either  never  have  come  into 
existence,  or,  as  frst  as  it  had  come,  would 
have  been  swallowed  up, — had  they  thus 
loaded  it  in  the  case  of  moveables ;  out,  in 
the  case  of  immoveables,  the  magnitude  of 
the  masses  is  such  as  renders  it  poasiUe  fcr 
them  to  bear  the  load.  Sweet,  aooordini^j, 
is  the  **  savour  of  the  realty"  to  leamd 
noses. 

t  Another  half  years  interest.']  But  what, 
if  that  happens  which  most  oonunonly  does 
happen  ?  What,  if  the  loan  is  continued,  as 
it  sometimes  is,  for  years  by  dozens,  beyond 
the  twelvemonth  ?  For  this  case  no  proviskm 
is  here  made.  [See  notes  on  the  Reviewer's 
Draught.]  In  any  case,  on  fiulure  of  payment, 
prompt  is  the  remedy  needed ;  and  neict  to 
instantaneous  is  the  remedy  whidi,  as  above, 
the  nature  of  the  case  affords ;  yes,  and  wlucii 
would  be  afforded  in  Cut,  if  those  jo^eato- 
nes,  which  are  law  and  equity  courts  in  name, 
were  not  iniquity  courts,  if  not  in  porpoae,  in 
effect. 


III.   MaBKIAOB  SBTTLBMVIfT  DBBD. 

Author's  Dbauort.     (No  Topics  given.) 
*'  A  Marriage  Settlement  of  Real  Estate, 

**  under  the  Proposed  Code.^ 
*'  dto  Bed  nuO^f  the  First  day  of  April 
«<  1936,  9tmun  Alfred  Allen  of  0( 

"  t|f  onf  jmxt,  and  Clara  Campbdlof 

**  Of  t|f  oner  part,  QSitiwMetl  t|at  in  m- 

**  siderttion  of  a  Marriage  agreed  upon  aitlV  aftOUt 
^  to  tf  MlmVild  between  t^f  mOT  A.  Allen, 
»  and  a  Can^pbeO,  Kf  t|f  UlOf  A.  ABen,  doth 
**  eonvey,  charge,  tod  settle,  (n  t|r  flintt  0(  OUr) 

^  tttrrtiitf  UMinn  dCrtt*  avli  from  aitli  otleir 
'^tU  um$,  all  tm  oingvlav  t|f  iVUooitageo, 
*"  Cottagif .  jfMtm,  anH  Lands,  $itnaU  in  t(f 

"   i  of  Waring,  in  t|e  county  of  XtMoh, 
^ I  in  tfia  Schedule,  tO  t^tU  VtOieittf , 

*  anil  t|o(oi«  yarticnlarlfi  oot  lOvtt  ky  tie 
''  namn,  CHaatitioo*  QuaTttiof ,  ottuattono, 
^  nttn^itn,  att^  otter  rirmiBf taneeo  nttt$s 
«<  oarff  for  t|e  Utetwction  t)ereof  reopec* 
•<  tibeV  aidl  all  ot|er,  tfans.tteilleHvagef 
'<  aitlr  matt^o  of  or  ielongiiig  to  |i«  tie 
r  w(tt  fl.  Alien  in  t|e  yarloi  of  ittartng 
•*  aforeoaOi,  koitt  t|e  ayynrtenaneeo  tftereto 
*<  reopectibels  beiongtng.anir  alto  all  m  im^ 
^  yropriate  titles  or  tent|0  of  rom,  grain, 
«*  anlr  las.  anb  ot|er  great  tit|eo  or  tentlo 
'^  iDlatooeler,  anH  alfntolntieo  anH  ot|er 
^  eomoftitiono  for  titleo  or  tent|o  &earl0 
**  arif tng  an^  pa^alU  nrom  or  in  reflect  or 
•*  all  anS  oingnlar  t|e  aforeoaily  lanlro  anb 
^  yremioeg;  n  t|e  peroon  antr  yeroono  re^ 
*'iieetiMs»  With  the  Hweraiyteariy  and  prim- 


IIL  Maeriaob  Sbttlembnt  Dbbo,  Aixbw 
with  Campbell,  anno  1929. 
Bbtibwbb*>  DsAffT  CvUh  Tofiet.J 

No.  I.  Partiu  Beeerikei. 

1.  iBteBdedlnuriMaid'sinme.    JMrtm  AOau 

2.  Intended  haabeiul'BOonditloii.    Afaiirw.    _ 

3.  Intended  hnabend*!  hiMtBtlan,    Coantr,  Skntp- 

«Mr»;  FwUli,  WeHan;  Spot,  AXtm  OatL 

4.  Intended  wtfe'mBme.    Oam  OampbeB. 

5.  Intended  wife's  oonditioo.    MuUr. 

6.  Intended  wife's  haWtstlon     Ciranty.  StnpAirei 

Flrish,  Weden/  Spot,  Owt  Mrmt. 

n.  StUffeet^matter  De^ribed^ 


7.  SnIJect-metter  of  Bettlement— its spinies  F^vw 
moATUkes. 

S.  Onltfeot-niatter  ef  OetUamciit ^Us  IndlTidml  4o- 
scrlptkm.  Bee  Paper  of  Pfcrtleulais  hsuiu  en- 
nezed.  nuvked  A,  and  signed  faj  the  pertloB. 


HL  PntvMonMintenisi  Wiff'$  BUeruti 

Marriage. 

9.  Daring  the  Meirlege,  pin-money.^    Tw9  Smmind 

Pemtdi  pmr  jfear. 
10.  This  provision  is  a  rent  ehsigeb  eharieda  oposi  the 


11.  This  rent  charge  is  imsHeneMe.* 
IV.  PrvmrionM  intended  HuAand  during  kit  Life. 


IS.  SaUect  to  this  charg^  tl 
&ew  if  Om  during  his 
IS.  He  is  not  fanpeaohsSe 


estate  remelne  to  ^n 

^  re. 

for  waste.* 


T.  FromritmM untendei  W^ineaeeef  WidemkmL 
14.  On  the  death  of  Intended  husbend.  intcoded  wift 

Is  to  receive  during  life  a  Jointoreof  Fim  Hun- 

ired  Pound*  per  jfear. 
1ft.  This  Jointors  Is  unatteneUe. 

16.  It  is  to  be  paid  dear  of  all  charges. 

17.  In  consideration  of  It,  she  hereby  gives  op  wlastevfr 

Movislonsbe  might  otJbinrise  have  nndvthe 
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I  mid  far  ^pitrpotegfhffowinff,  viz. 
*  tka  uud  pnmuet  to  stand  anit  %t  cliarged  with 
**  tU  dmr  ffmtrly  sum  of  two  ktmdrtd  pounds 
•*  ttertiup  to  be  paid  to  the  said  Clara  OanpbeU, 
•*Jbr  ker  exeiusive  and  inalienable  enjttjfment 
^during  the  eaid. intended  intermarrviifer  and 
**  eubfeet  thereto,  thepremieee  to  go  to  the  eaid  A. 
**  Allen^  during  hie  life,  without  impeachment  of 
"  waste,  and  after  hie  death,  the  said  premises  ttt 
**  stand  charged  with  the  dear  gearig  sum  of  fine 
**  hundred  pounds  sterling,  to  be  paid  to  the  said 

V  Clara  Campbell  during  her  life  in  lieu  of  her 
**  legal  interest  in  ang  lands  to  which  the  said  A, 
**  Allen  shall  die  entUUd,  and  subject  thereto,  the 

V  said  premises  to  stand  and  be  charged  with 
**  the  sum  of  fine  thousand  pounds  as  a  provision 
**for  such  child  and  children  of  the  said  intended 
**  marriage  (tXttpt  «n  CRltSt  Ot  Olllfi  tfOlt,  tOT 

•*Htiim%titijf,  mtttM  fitter  mnlvAtlp 
**  or  ^vnum^tmlv  unl^tr  m  limitittoM 

**  nnt  tnuinq)  and  to  vest  andbeeome  pagable 
**  ed  and  in  smch  time,  or  timu  and  manner  as 
*'  heroina/ier  mentioned t  and  subject  as  aforesaid 
**  the  said  prenusss  to  go  To  such  son  of  the  said 
**  A.  Allen,  bg  the  said  C.  Campbell^  as  shall 
**  /tret  or  alone  attain  the  age  of  tweMtg-ons  gears^ 
"  or  dging  under  that  age  shall  learn  iss^e  of  his 
**  bodg  living  or  conceived  at  his  death,  and  if 
"  there  shail  be  noeueh  eon,  then  to  allandeverg 
**  the  dauber  or  daughters  of  the  said  A,  Allen, 
*'bg  the  said  C  Campbell,  who  ehail  attain  the 
**  age  of  twentg-^fne  gears,  or  dging  under  that 
^  age  shall  leave  issue  of  her  or  their  bodg  or  re- 
**  speetive  bodies,  living  at  her  or  their  death  or 
**  respective  deaths,  in  equal  shares  if  mare  than 
**  one,  and  if  there  be  but  one  such  daughter,  then 
*f  the  whoU  ofthe  premises  to  that  daughter.  And 
**  if  there  shall  be  no  child  of  the  said  intended 
**  marriage,  who  shall  become  absolutetg  entitled 
**  to  the  premises  under  the  limitations  aforesaid, 
**  then  the  said  premiss^  to  go  and  revert  to  the 
**  said  A.  Allen,  And  as  to  the  said  sum  of 
^Jhe  thousand  pounds  hereinbefore  charged  fttr 
*^theben^  of  such  child  or  children  of  the  said 
**  intended  marriaae  (not  tfillff  AH  eOleSt  Or 

**  onln  ioit  tbr  tletime  keiitg  entitled  fitljer 
"  «l0ol«tfls  or  freivmytiliels  m  af^roMOi) 

*'  « teretlMfter  mttttioni^,  it  is  herebg  de- 
«'  dared  that  the  same  sum  shall  vest  in  and  6e- 
^  earns  pagable  to  such  child  or  children  (fieept 
"  aO  atorfMfl)',)  or  else  m  aii|f  one  or  more 
**  exoUsivdg  of  the  other  or  others  of  them  aisueh 
**  age  or  tiwte  or  respective  ages  er  times,  in  such 
**  Mffiiaer  and  with  such  dispositions  over,  to,  or 
*'for  the  ben^  of  the  other  or  others  oftheeame 
**  children  or  ang  of  them,  as  the  said  A.  Allen 
**  shall  at  ang  time  or  times  after  the  said  in- 
**  tended  marriage  direct  or  appoint, 
"  And  for  want  of  such  direction  or  appointment, 
**  or  so  far  as  the  same,  if  incomplete,  mag  not 
^  extend,  the  said  charge,  or  the  unappointed  part 
**  thereof,  shaB  vest  in  and  go  to  all  and  everg  the 
**  children  and  child  of  the  said  intended  mar^ 

**  riage  (oi|fr  t)Aii  All  ellri^t  Or  oiilfi  SOU  tor 
•*  t|e  ttmo  tetag  oBtitUH  «o  oforoMiH)  who 

**  shall  attait^  tH  age  of  twentg~one  gears,  or  in 
**  the  instasue  qf  a  daughter  or  daughters  diaU 
Vot,  V. 
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VL  Previdon  a$  to  Deeeendantt  10/b,  atdaect  to  Mtr 
jointure,  are  to  beeeme  Hdre  to  the  Ettate:  sag 
the  EiUte-Uken. 

No.  Cmm  In  vhldi  the  Estate  deMends  ondiTlded. 

18.  esse  1.    At  th«  tether's  death,  a  sonelive :  no ne* 

phew  or  niece  of  his,  by  aiur  elder  brother  of  his. 
■IlTe;  sisters  or  younger  brothers  of  his  slire 
or  not  in  em  nnmber.  To  tliis  son  Um  estate 
passes  undivided. 

19.  Case  2.    At  the  fkther's  death,  a  daughter  alive : 

no  brother  or  sister  of  her's  alive,  nor  any  ne- 
phew or  nieoe  of  her's.  bv  any  brother  or  sister 
of  her's.  To  this  daughter  the  estate  passes 
undivided. 

90.  Case  3.  A  son  aUve,  dang bters  or  younger  son0 
alive  or  not :  nephews  or  nieces  of  the  son  I7  an 
elder  brother  of  his.  alive  in  any  number.  To 
the  eldest  of  these  nephews, — or,  if  there  be  but 
one,  to  the  only  n^hew ;  or.  if  no  nephew,  to 
the  niece^  if  but  one,  the  estate  passes  undivided. 
Cases  hi  which  the  Estate  descends  divided. 

31 .  Case  4.  No  son  alive :  nor  son,  or  daughter,  by  any 
son.  Daughters,  in  any  number  more  than  one* 
alive.    To  these  daughters  the  estate  passes  la 


tt.  Case  6.    No  son  aUve  t  a  daiwfater  or  danffhter* 
sister  of  theirs,  one  nleoe  oC 


aUve:  byadeceasedi 


theirs  alive.  To  the  daughter  or  these  daughters, 
with  their  niece,  the  estate  pMses  inequal  shares. 

as.  Case 6.  No  son  alive:  a  daughter  or  daughter* 
alive :  by  a  deceased  sister  of  theirs,  nieces  two 
or  more  alive.  Among  the  daughters  and  their 
nieces,  the  estate  passes  divided.  But  the  shares 
of  the  daughters  are,  as  above,  equal  as  between 
each  other:  so  are  those  of  the  nieces.  Butthe 
nieces,  in  whatever  number  by  one  sister,  take 
among  them  no  other  share  than  that  which 
wouldhave  been  their  sister's  had  she  been  alive : 
so.  if  daughters  more  than  one  are  all  deceased* 
each  leaving  a  daughter  or  daughters. 

84.  Case  7,  &c.  Upon  the  same  pbn,  the  estate  will  be 
divided  through  any  number  of  generations; 
the  share  of  each  mother  passing  entire  to  her 
daughter,  if  but  one ;  in  equal  shares  among  her 
daughters,  if  more  than  one :  whatever  be  the 
number  of  her  daughters,  to  her  son,  if  butone^ 
if  sons,  more  than  one,  to  the  eldest. 

VIL  MonegProvuion,M  Children  not  taking  pari  in 
the  Eetate:  aau  the  Mon^-takers.  Apoer- 
tioner,  the  father.  In  thie  promdon,  no  child, 
hoeing  part  in  the  Edate,  Kas  ang  part.  Has* 
ing  me  whole  tnchtdet  the  hadng  o  part, 

95.  80m  total  at  his  disiHMsl,  Five  Thoutand  Pounds, 

charged  on  the  e^ate.  as  per  No.  10. 

96.  Share  of  each,  whatsoevor  he  H^pointe :  the  wholes 

any  part,  or  no  part.* 

97.  By  deed,  he  may  buid  himself  toany  such  child  or 

children,  or  to  any  person  on  behalf  of  any  such 
child  or  children,  to  charge  the  estate  with  any 
sum  not  exceeding  the  total  charge,  as  per  No.  85. 

88.  80  likewise  bv  last  will,  in  so  ftr  as  is  consistent 

with  what  ne  has  done  by  deed. 
99.  No  money,  advanced,  in  his  lifetime,  to,  or  for  the 
benefit  of,  any  such  child,  whether  in  the  war  of 
income,  or  in  the  way  of  capital, — will,  unless 
by  deed  expressly  so  declared  to  be.be  understood 
to  be  designed  to  be  deducted  out  of  the  apper* 
tiooment  made  as  per  Nos.  9(5, 27, 88. 

80.  No  charge,  endeavoured  to  be  made  by  him  on  the 

estate,  wiU  have  effiBCt  tiU  after  this  setUement 
charge,  as  per  No.  85,  has  been  carried  into  eflisct. 

81.  To  the  receipt  of  any  share  of  the  portion-money, 

he  may  annex  all  such  conditions  not  prohibited 
by  law,  as  he  thinks  fit. 

89.  Mamtenance.    For  this  purpose,  upon  the  jm'n- 

c^tal  ot  any  such  chOd's  portion  he  may  pay,  or 
direet  to  be  paid.— to  such  child,  or  to  any  per- 
son on  account  of^  such  child, — intered  at  any 
rate  mentioned  by  him.  for  any  length  of  time 
up  to  flail  age  or  marnsget  et  which  time  the 
principal,  or  what  ranalnsof  it.  will  be  to  be  paid. 


*  How  many  hundred  thousand  pounds,  spent  in 


making  Utlgstlon,  for  the  benefit  of  Judge  and 
Co.,  would  not  a  law  to  this  effect,  if  enacted  in  tlm% 
have  saved?  Calculate  tram  the  casesalluded  to  bf 
Mr*  Hiunphrqyf , 

Cc 
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**  marty  wider  it,  to  he  tquaHy  dividtd  Utwtm 
^  muk  ehildrem  if  man  than  one,  andiftkert  thall 
'•he  but  one  tueh  ehiid,  then  Uuwholeofthe  eaid 
**unaf^poimiedekarpeto9ettina»dgoio9uekon4 
**  ehiidf  and  the  eame  charge  to  he  paid  to  eu^ 
**  thUdrtn  orehUd  reepetHidf,  ai  the  eame  a^ee, 
^  or  timee,  or  age  or  time,  if  the  eame  ehaU  happen 
**  afttr  the  death  of  ihe*eaid  A.  AUen.  Sui  if 
**  the  eame  ehaU  happen  in  hie  lifetime,  then  tm- 
**  mediatelg  after  hte  death,  provided  always  that 
**  after  the  death  of  the  eaid  A.  AUen,andin  eaee 
**  ho  thaU  have  made  no  direction  to  ^e  contrary, 
**  it  ehall  be  lawfidfor  the  guardian  or  guardiane 
**  of  any  infant  child  or  Aildren  of  the  eaid  in^ 
***  tended  marriage  preeumpHvely  enticed  to  a  por^ 
^  tion  or  portione  under  the  eaid  charge,  to  levy 
**  and  raiee  any  part  or  parte  not  exceeding  m  the 

*  whole  for  any  eueh  child,  a  moiety  ofeueh  hie, 
**  her,  or  their  then  enentfni  portion  or  portione, 
**  although  the  eame  ehidl  not  then  ham  become 
^  9eeied,  and  to  apply  the  wumey  eo  tohe  raited 
^far  the  preferment,  advancement,  or  ben^  of 
**  each  child  or  children  in  emeh  maemer  ae  euch 

*  guardian  or  guardianreheJl  in  their  or  hie  dio" 
**  cretion  thinh  fit,  provided  aleo  tAof  after  the 
*^deathoftheeaidA.Alkn,aMdineaeeheehaU 
^  have  made  mr  direction  to  the  contrary,  it  ehaU 
**  bC'  lawful  for  any  euch  guardian  or  guardiane 
**  ae  aforeeaid,  to  levy  and  raiee^  and  apply  for 
^  the  mtdntenanee  and  education  ofeueh  chUd  or 
^  children  for  the  time  being  of  the  eaid  intended 
^  marriage,  ae  ehaU  be  preeumptively  entitled  to 
"  a  portion  4fr  portione  under  the  eaid  charge,  in 
^  the  mean  time  and  until  eueh  hie,  her,  or  their 
**  eventual  portion  or  portione  ehaU  become  veeted, 
**  euch  yearly  eum  or  tume  of  money  not  exceeding 
**  what  the  intereet  of  the  eame  portion  or  portione 

*  wouhiamount  to  at  the  rate  offntr  pounde  per 
"  cent,  per  anttum  were  he,  dU,  or  they  then  ab~ 
**  eoUttely  entitled  thereto" 


IStoForaay 


aa  fw  Voi.  V  or  1^  h»4«r  ifr 


•icn  anj  IJMW  he  pleaaea. 
84.  Of  the  portion-money  obtained  under  tUa  aetfl». 
inent,~  whatsoever  part.  If  any,i«nalBana4l»- 
uMed  of  by  the  Hither,  la  to  be  divUedaaMW 
{he  chfldren,  and  the  desoendanta,  ifeti^  of  ttt 
ehUdren,  in  equal  portions,  ettm  the  sevtiil 
nannara  mantlonod  In  Noa..Sl,  1%  «,  M. 

Vm.  Su^ect  toJIUher'tdirection,power$teGuardknm 
efdUUren  not  hoeing  p^in  the  eetate. 


».  OufterthepvineipalkhemayeBipliqr.i 
ueh  ehud  in  the  way  of  otfM 

^  jrherportl«L 

86.  BojeexiyfkgtmaintefumoeCeducaticfniutSnaedyaef 


of  any  sudt  <^!Ul  in  the  way  o 

ium  not  exceeding  the  hau  of  his  or  her  p 


liaer 


not  exceeding  imersat  at  liirar  par  oaBt.ifoa 

tbeprlndpaL 

87.  On  the  death  of  any  sndh  child  bafope  ftdl  agiat 

nurrlage, —his  or  her  portion,  wfaateoenr  put 
ofitreniainanotdlapoaedof;aaperll«a.Mkli 
la  to  be  paid  to  the  sorvlTtDg  ehlNL  tf  ana;  t» 
I  the  surnving  children,  In  equal  portloBi%if  neai 

than  one.  Hence,  before  airlTai  at  lUI  age  «r 
Buyrriage,  the  portion  of  any  chttd  nav.by  Maer 
her  own  death,  hnre  bean  esti^^ahad  aM^ 
gather,  or  by  the  death  of  others,  angmcnli^ 
Bat,  In  the  allotmenta  made  of  mioemumiwl- 
BMoayvaa  per  No.  Sft,  neither  of  thaae  aualfc 
gendea  la  io  be  taken  Into  ewwiinti  The  ivn 
employable  at  all  times  for  the  benefit  ef  aiik 
ohild,  in  both  ways,  la  the  whole,  ortharsBHfa- 
dftr,  of  theannibdongingU»fafaiiL«rhwa»*a 
day  of  the  Other's  deoeaae.« 

88.  For  nie  timea  of  payment  in  the  aarcval  eaaea.  Mi 

the  mode  efganngeieeutlon  and  iigeat  te  the 
several  provialona,  aee  the  Code. 

89.  n;  at  Intended  husband's  deoeaae  there  be  no  ehfl^ 

or  deaeendant  of  any  ohUd,  alive, —the  ertal^ 
aolifeot  to  widow's  Jointure,  as  per  Mo.  li,  bit 
his  dlwosal,  and  fiklUng  aooh  diapoaal,sasi«t» 

40.  Intended  husband's  name,  In  hia  fanndwilltab  k 

token  of  agreement.    Andrew  AUem. 

41.  Day,  on  which  intended  huaband'a  nana  u» 

written.    May Jint,  1939. 
4S.  PhMse,  in  which  Intended  huaband'a  naaai  me 

written.     Weeton,  Shnmehire. 
48.  Intended  wife's  name^  in  her  handwiMng,  la  ta» 

ken  of  agreement.    Clara  Cau^beO. 

44.  Day,  on  which  intended  wife's  name  wua  i 

Mayfa-H,  1M9. 

45.  naoe.ln  which  intended  wife's  x 

Wee 


VOTES  ON  A^THOa'S  DEikUGRT. 


>  Propoud  Code,"]  Idatter,  wbich,  for  rea- 
tons  abov^e  mentioned,  namely,  in  the  obeenra- 
tbnt  on  the  three  draughts  taken  together, » 
regarded  as  superfluous, — is,  for  distinction's 
sdte,  here  printed  in  bUurk-letter.  Owing, 
however,  to  the  want  of  correspondency  be- 
tween the  plan  of  the  Author's  and  that  of  the 
Reviewer*s  draught,  —  a  considerable  quan- 
tity of  matter,  regarded  as  superfluous,  is  left 
ondistinguished ;  as  not  being,  without  ex- 
planation, capable  of  being  disentangled  from 
needfol  matter.  This,  however,  may,  by  any 
person  to  whom  the  restriction  presents  itself 
as  being  worth  the  trouble,  be  seen  by  a  com- 
parison between  the  two  draughts. 

>  Except'  ae  aforeeaid,^  Three  times  the 
same  exception  —  each,  all  three  times,  im- 
bedded in  the  same  sentence,  and  a  different 
set  of  words  employed  eadi  time  for  the  ex- 
pression of  it.  In  the  Reviewer's  draught,  this 


and  every  other  instance  of  invcdvemcnt  it 
avoided.  In  his  form  of  locution,  an  artick, 
out  of  which  an  exception  ia  ti^eD»  epcsr 
with  the  words,  **ExeeptumMexcaptedr  ni 
in  the  next  article,  next  to  the  words  **  £^ 
ceptione  are  ae  follow,**  or  **  JSreeptient  ert 
the  fhUowing**  come  the  exceptioiia  one  div 
another,  each  for  distinction  preeaded  tf  i 
numerical  figure.  See  Official  ApiOmde  Mem- 
mixed:  Expenee  dBnimized.  On  this,  as «s 
every  such  occasion,  never  b  Mrs.  Alien  (hie 
Miss  Campbell,)  with  her  mbfortune,  is  srt 
having  had  the  benefit  of  Mr.  Fed's  lavjcr- 
making  dinners,  out  of  hb  si^t. 

*  Levy  and  raise, "]  Doubts  and  aolotisB^ 
the  same  in  this  case  as  in  that  of  Mortgafe» 
which  see.  If  in  thie  case  both  these  cont- 
lative  expressions  are  necessary,  not  leas  ft 
were  they  in  that. 


N0TB8  ON  aVVnWBE's  VBAUQHT. 

1  Pin-money,']  Thb  word,  and  the  succeed-  I  Ite  words  in  common  use,  and  snre  of  bcsf 
iqg  word,  jointure,  aiein  Uie  same  case.  Being  [  fhouliar  to  every  person  who  b  likely  to  ^ 
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MOW  m  piftj  in  a  eonveytoee  of  the  lort  in 
^uettioB; — here,  in  a  deed  of  which  it  so 
highly  importft  them  to  potseM>  on  every  oe* 
canon,  an  adequate  conception,  — here  is  a 
perfectly  good  reason  why  these  terms  sAealrf 
be  employed;  nor  is  there  any  why  they 
should  not.  As  to  jMiMneiwy,  —  nobody,  at 
the  sight  of  this  word,  is  in  any  danger  of 
supposing,  that  the  whole  £200  a-year  is  to 
be  laid  out  in  jnas;  any  more  than,  at  the 
sight  of  the  word  flpM«r«r,  anybody  would 
suppose  that  the  whole  life  of  the  lady  had 
been  occupied  in  spiajiM^. 

*  A  rent  ehmrge,'}  On  this  oocssion,  a  ques* 
tion  or  two  the  reviewer  cannot  avoid  patting, 
in  behalf  of  the  future  Mrs.  Allen. 

1.  This  same  rent  charge  —  from  what  d^ 
is  it  to  be  computed? — from  the  day  of  her 
unhappy  lorn  ? — from  the  quarter-day  next  be> 
t&n  it,  or  from  the  quarter«day  neirt  after  it? 

2.  By  whose  iUadt  is  it  to  be  paid?  —  on 
ftilure  of  payment,  what  is  it  that,  to  save 
herself  from  starving  at  the  end  of  a  few  days^ 
she  is  to  do?  At  the  end  of  a  few  years  or 
so^  Eldon  and  Co.  are  ready,  in  the  way  that 
everybody  knows,  to  supply  her  necessities, 
provided  always  that  she  has  —  what  by  the 
supposition  she  has  not — money  enou|^  to 
satisfy  their  cravings,  as  per  note  on  the 
Mortgage-Deed.  Here  then  comes  another 
deafMwd  for  prompt  judicature:  for  prompt 
judicatwe^  even  though  it  were  not  to  end  in 

^tlSllOf. 

To  soHM  of  these  questions,  answer  is  given 
in  the  Author*s  Code,  p.  262 ;  reference  to 
which  is  made  for  the  present  purpose,  in  a 
note  to  the  Settlement  Deed,  p.  399.  Not, 
however,  to  all ;  nor,  in  and  from  the  Deed, 
is  reference  made  to  the  document,  to  wit, 
the  Code,  in  which  an  answer  to  them  may  be 
found.  In  the  Reviewer's  Draught,  a  supply, 
for  this  deficicDcy  in  the  Deed,  is  provideds 
to  wit,  bv  reference  made  to  the  Code. 

«  InaUmmhU.^  What  does  it  mean  ?  what 
ought  it  to  mean  ?  Inalienable  to  all  purposes 
whafteoever,  or  with  the  exception  of  certain 
purposes?  If  with  exceptions,  —  (1)  Inalien- 
able for  joint  benefit  hy  joint  consent  ?  (2) 
Inahenable  for  husband's  benefit  with  wile's 
consent  ?  (3)  Inayenable  for  wife's  own  bene- 
fit, at  wife's  desire  ?  (4)  Inalienable  for  chil- 
dren*s  benefit,  on  joint  desire,  at  (5)  husband*s 
desire,  at  (6)  wife's  desire,  as  above  ?  (7)  Ina- 
lienable at  suit  of  creditors  for  payment  of 
debts,  contracted  by  husband  or  by  wife  ?  — 
Matters  all  these,  presenting  the  same  denumd 
for  discussion  snd  dedaion  somewhere,  but 
against  all  which  the  Author's  draught  shuts 
the  door,  by  the  all-comprehensive  word  an- 
mlUnabk.  In  the  Code,  by  article  22,  under  the 
aecurity  for  freedom  afforded  by  the  wife's 
secret  examination,  he  allows  the  alienatioa  of 
the  whole  of  the  subeistenee  provided  for  her 
by  general  law  during  widbwhood;  also^  of  any 


property  derived  by  her  during  marriage  from 
the  bounty  of  a  tUrd  person.  But,  is  not  the 
danger  to  her  from  fraud  or  improvident  alien- 
ation incomparably  less,  in  the  case  of  pea* 
sMR^,  than  in  the  case  cijoiniure  f  —  in  the 
ease  where  superfluities  alone  are  at  stake,  with 
her  husband's  property  as  a  resource  for  neces^ 
series,  than  in  the  case  where  necessaries  are 
at  stske,  and  that  resource  is  at  an  end  ? 

Supposing,  for  any  purpose,  alienation  with 
hgrfree  ecmant^  sUowed,  —  in  that  case,  for 
givug  the  allowance,  the  words  withomt  her 
ftu  eotutnt  would  suffice ;  but,  for  particu* 
lars,  in  that  case,  as  in  so  many  others,  refcN 
enoe  should  be  made  firom  the  Deed  to  the 
Code. 

Rendering  this  pin-money — rendering  the 
estate  itself  alienable  for  any  one  or  every 
ona  of  these  purposes — would  this  render  the 
provision  in«ffectaal  altogether  ?  Not  it,  i»> 
deed:  any  more  than  establishing  a  ^neral 
course  of  succession  by  law,  foiling  ditto  by 
deed  or  wiU,  renders  the  power  of  transfer  by 
deed  or  will  ineffectuaL 

Now,  as  to  alienation  for  pavment  nidthti. 
Render  the  property  inaUenable  altogether, 
you  leave,  exposed  to  the  risk  oi  disappoint- 
ment by  loss,  one  set  of  persons:  render  it 
alienabie  to  tiiis  or  that  purpose,  you  leaver 
in  like  manner,  exposed  to  the  risk  of  dis> 
appointment  by  loss,  another  set  of  personsi 
Query:  In  which  case  is  the  evil  greatest  ? 

Anmoer  •  Render  it  inaUenable  altogether, 
to  the  number  of  persons  thus  exposed,  there 
is  no  limit :  for,  idl  persons  who,  in  the  ca* 
padty  of  workmen,  for  example,  or  petty 
traders,  have  dealings  with  the  parties,  are 
included  in  it ;  and  among  them  there  may 
be  those,  in  whose  instance,  owing  to  differ-* 
ence  in  respect  of  income,  the  same  nominal 
loss  may  be  productive  of  a  dooen,  a  score,  a 
hundred,  a  thousand  times  the  suffering  pro^ 
dttoed  in  the  instance  of  the  parties  to  the 


Render  it  aUenabU  for  the  benefit  of  ere* 
ditors, —.  the  suffering  b  confined  to  the 
sometimes  indeed  bUuneleM,  and  n^erely  un- 
fortunate, but  most  commonly  imprudent,  and 
thence  culpable,  parties ;  with  the  eventud 
addition  of  their  children,  whom,  as  well  ae 
themselves,  they  had  it  is  such  case  in  their 
power,  by  ordinary  prudence,  to  have  secured 
against  such  loss. 

For  other  landed  property  of  the  same  kind 

—  for  other  landed  property  of  a  different 
kind — for  property  in  any  other  shape—, 
(government  annuities,  for  example,  or  life* 
assurance  company  annuities,) —it  may  hap* 
pen  that,  to  the  benefit  of  the  parties,  to  an 
unlissited  amount,  an  exchange  might  be 
made.  Under  a  rational  system  of  procedure, 
with  a  conrespondcnt  judiciary  establishment, 

—  all  parties  interested,  whether  on  self-re* 
garding  account,  or  on  account  of  sympathy 
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.towirdfl  the  partiet,  being  aUowed  to  inter- 
vene, — exdumges  of  all  sorts  might,  §or  these 
.purposes,  be  made,  by  any  sets  of  persons, 
.with  little  or  no  expense.  Even  at  present, 
they  are  not  unfrequently  made.  Yes ;  but 
1^  what  authority? — in  what  way?  Instead 
.of  judicial  authority,  in  the  appropriate  and 
apt  way,  by  legislative  authority,  in  an  ano- 
Boalous  and  unapt  way:  and  at  an  expenae 
which  not  one  person  out  of  several  thousands 
is  able  to  defray.  And  why  thus  made?  Only 
that  a  set  of  placemen  and  lawyers  may,  on 
each  occasion,  share  among  them  so  many 
iinndreds  of  pounds. 

But,  the  beings  who  have  as  yet  no  exist- 
ence —  the  children's  children,  one  set  after 
another,  down  to  the  world's  end  —  these 
are  the  dear  possible  creatures,  by  whom,  to 
the  exclusion  of  so  many  existing  and  suffer- 
ing ones,  whatever  sympathy  has  place  in  an 
aristocratical  bosom,  is  engrossed:  nor  yet 
the  whole  number^  but  that  half  of  it  alone, 
whose  merit  and  title  vrill  have  consisted  in 
ihe  having  received,  from  the  hand  of  posi- 
tive and  ungrounded  law,  the  name  of  their 
supposed  male,  in  preference  to  that  of  their 
female,  and  thence  more  certain,  progenitors; 
and  it  is  for  these  same  possible,  that  actually 
existing  human  beings,  in  unlimited  number, 
are  tabe  cheated,  and  to  an  unlimited  amount 
oade  sufferers. 

I(  during  the  existence  of  a  form  of  go- 
.▼emment  by  which  the  interest  of  all  besides 
is  sacrificed  to  the  assumed  conjunct  interest 
of  the  one  and  the  few,  —  it  be  on  any  ac- 
count advisable  to  provide  leading-strings  to 
dieck  aristocrats,  in  their  individual  capacity, 
in  their  propensity  to  run  into  ruin,  the  re- 
cent French  institution  of  majoratt  would, 
perhaps,  be  the  best  adapted  to  the  purpose : 
always  understood,  that  in  England  it  be  con- 
fined to  peerfigeB, 

In  this  case,  for  the  preservation  —  not, 
indeed,  of  the  spendthrifts  themselves  from 
ruining  themselves,  but  of  their  relatives  from 
suffering  disappointments  fit>m  them,  —  in- 
alienability would  be  the  sole  and  tolerably 
efficient  remedy.  But,  for  preservation  of  all 
persons  besides  from  being  cheated  and  made 
sufferers  by  them,  ^-^  regiatration  (of  which 
presently)  would  be  an  indispensable,  and  the 
sole  remedy,  though  unhappily,  as  will  be  seen, 
never  more  than  an  imperfect  one. 

*  WUhoui  impeaehmemtofwaate.']  An  odious 
locution  this  — relic  of  antique  barbarism, 
altogether  unfit  for  aay  honest  purpose.  In 
respect  of  morality,  what  a  lesson  1  Mischief 
under  its  own  name  expressly  authorized  by 
law  I  By  this  expression,  when  made  use  of, 
what  is  it  that  is  really  intended?  That  the 
estate  should  be  wasted  ?  No :  only  that,  in 
»  particular  shape,  a  fidr  profit,  adapted  to 
the  nature  of  that  shape,  should  be  reaped 
^om  it. .  The  profit  this  intended — idiat  is 


it  ? — ^profit  from  the  sale  of  timber  grawii^ai 
the  estate?  This,  then,  is  what  should  be 
said ;  —  more  demand  here  for  reference  to  n 
appropriate  section  in  the  appropriate  code; 
a  section  having  for  its  object,  the  coofinin; 
within  limits  beneficial  to  all  interests  con- 
cerned, the  profit  derivable  from  this  source. 
Is  any  other  fractional  right  intended  to  be 
reserved  out  of  the  aggregste  right  of  owner- 
ship? If  so,  in  conjunction  widi  the  right  of 
cutting  and  seHing  timber,  it  should  be  de- 
signated by  some  adequately-oomprehensife 
locution,  such,  for  instance,  as  UfekoUer't 
profit  in  the  shape  of  capital ;  with  reference, 
for  explanation,  to  the  codes. 

In  the  Equity  books,  to  the  head  of  wsste, 
under  the  sub-head  permiasioe  waste  for  con- 
tradistinction from  poaitrve,  is  referred  oau- 
aian  to  keep  in  repair.  Under  its  ordinary 
and  specific  name,  in  speaking  of  the  eone- 
spondent  obligation,  mention  should  be  made 
of  it  in  the  code,,  and  referred  to  in  the  deed. 
Under  both  heads,  matter  proper  for  the  code 
will  be  found  in  those  same  booka. 

*  Givea  up.']  More  demand  for  referenee 
to  the  appropriate  Code.  The  arrangemest 
whidi  Mr.  Humphreys,  and  with  incontestible 
reason,  proposes  is, — that,  in  the  Code, —to 
dower,  with  its  uncertainties,  be  substitnted 
— a  provision  as  clear  as  may  be  of  uneer? 
tainties.  This  supposed  done,  —  tbereupoa 
will  come  a  clause,  giving  legidity  to  wbaU 
ever  arrangement  may,  in  relation  to  tfab  pro- 
vision, be  made  in  a  marriage-settlement ;  for 
it  is  not  for  the  legislator,  to  whom  all  indi- 
viduals are  alike  unknown — it  is  not  for  hin, 
on  any  such  occasion,  to  take  upon  himself  to 
force  upon  them  an  arrangement  which  does 
not  suit  the  purpose  of  the  only  individoab 
interested.  So  for  as  their  interests  are  alone 
concerned,  and  laying  out  of  the  queatioa 
whatever  interest  the  public  at  large  may  have 
in  the  matter,  —  what  belongs  to  him  is  nei- 
ther more  nor  less  dian  to  provide  against 
fraud,  accident,  and  on  their  part  inadverteatt: 
and,  for  these  purposes  alone,  to  establish 
such  all-comprehensive  arrangement  as  pre- 
sents a  prospect  of  being  well  adapted  in  a 
greater  number  of  instances  than  any  other 
aH-coroprehensive  arrangement  that  the  case 
admits  of.  But,  this  supposed  done,  — here, 
in  the  tenor  of  the  code,  would  come  the  ne- 
cessity of  a  subsidiary  arrangement,  having 
for  its  object  the  securing  to  the  apidow,  at 
all  events,  and  at  every  point  of  time,  one  or 
other  of  the  two  alternative  provisions :  to 
wit,  that  under  the  general  rule,  and  that  im- 
der  the  particular  rule  agreed  upon  and  laid 
down  in  the  settlement.  Employ  the  ssa- 
mary  plan,  as  per  the  note  to  the  Mortgage 
Deed,  this  security  is  established :  deny  it, 
you  deny  justice,  and  leave  the  afflicted  fe- 
male in  the  condition  expressed  by  the  pra- 
verb  of  the  two  atooU. 
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«  *  PaUuir'i  decetueJ]  When  arriTed  at  ibis 
ftnaty  not  ineonsidemble  (it  cannot  but  be 
acknowledged)  would  of  course  be  tbe  per* 
^lexity  of  Mbs  Campbell,  if  she  regarded  her- 
self as  being  under  tbe  obligation  of  obtaining 
kiy  particular  as  well  as  clear  conception  of 
tbe  contents.  But  to  no  such  painful  obli- 
ipttion  wiU  the  lady  regard  herself  as  sub- 
jected: — so  small  will  be  the  probability, — 
and  at  any  rate  so  great  the  distance, — of  such 
a  sthte  of  things,  to  an  imagination  occupied 
oy  the  idea  of  near-approaching  happiness : 
and,  should  the  desire  ever  come  upon  her,  of 
seeing — in  what  way,  in  any  proposed  state 
of  things,  the  division  may  come  to  be  made 
—  (a  desire  not  likely  to  arise  till  she  has 
marriageable  children,)  there,  in  one  of  her 
drawers,  lie  the  means  of  satisfying  it. 

Miss  Campbell  throughout  —  Miss  Camp- 
bell is  the  chief  object  of  my  care.  And  why  ? 
Even  because — whatsoever  is  either  not  un- 
derstood or  misunderstood,  is  in  proportion 
mischievous ;  mischievous,  in  the  joint  pro- 
portion of  the  importance  of  the  matter,  and 
the  number  of  persons  interested,  from  whose 
minds  the  true  import  is  in  either  way  ex- 
cluded. For,  from  non  -  understoodness  or 
misunderstoodness  comes  oppositeness  to  ex- 
pectation ;  trora  oppositeness  to  expectation, 
disappointment;  from  disappointment,  suffer- 
ing, in  proportion  to  the  importance  of  the 
CQfisequeneea. 

f  Heir:']  Heirs  (eoAeiresMs included.)  In- 
serted here  of  necessity,  and  in  want  of  a  bet- 
ter, is  this  word,  which  none  but  lawyers  can 
understand ;  better  a  word  such  as  »uccessor», 
which  those,  whose  property  is  at  their  dis- 
posal, may  understand.  That  which,  for  this 
and  all  other  occasions,  is  wanted,  is — a  term 
which  shall  apply  to  property  at  large,  which- 
soever be  the  subject-matter — to  wit,  imrnove- 
tble  or  moveable  —  or  (what  in  law-jargon 
^omes  nearest  to  that  expression)  say  retu  or 
personal;  to  which  will  require  to  be  added 
i/icorporeal ;  so,  whichsoever  be  ihe  mode  of 
derivation  from  such  its  source :  to  wit,  whe- 
ther simple  and  immediate,  as  in  the  case  of 
ffenealnfficai  succession,  or  unimmediat^,  and 
with  the  intervention  of  individual  wiU,  as 
in  tbe  case  of  transfer^  whether  by  deed  or 
last  will;  a  desideratum  this,  which  may  and 
should  be  provided  for  us,  instead  of  our  being 
sent  for  a  meaning  to  the  obscure  history  of 
a  barbarous  state  of  society,  altogether  diffe- 
rent from  tbe  present.  This  desirable  term 
is  presented  by  the  wofd  successors:  this, 
then,  if  found  apt  for  the  purpose,  is  the  word 
that  will  naturally  be  employed,  should  ever 
a  rule  of  action  be  provided,  which  it  is  in- 
tended that  those  whose  actions  are  to  be 
determined  by  it  should  have  the  possibility 
of  understanding.  On  the  present  occasion, 
t)ie  distinction  might,  in  that  case,  be  ex- 
pressed by  some  such  words  as  land-taking 


meees9ors9mdmtme^^tdtinffamce$§$on,  Btirg 
should,  in  that  case,  be,  in  all  its  applicationi,' 
eliminated  out  of  the  code,  and  abandoned  to 
the  socie^  of  antiquaries. 

As  to  lawyers,  —  as,  in  respect  of  honour 
as  well  as  profit,  it  b  their  interest,  so  of 
course  is  it  their  desire  and  endeavour,  thai 
tbe  rule  of  action,  more  especially  in  mattera 
of  property,  be  understood  by  as  few,  and  to 
that  end  be  as  unintelligible,  as  possible.  As^ 
for  what  the  rest  of  the  community  suffer 
from  this  state  of  Uungs,  this  b  what  scarce 
one  in  a  thousand  ever  thinks  about.  As  it 
b  with  wolves,  so  is  it  with  lawyers;  what 
sympathy  they  have,  if  sny,  it  is  sympathy 
for  their  own  kind,  all  of  it;  lor  their  prey« 
none  of  it. 

Thenee  comes,  in  the  arrangements  tham* 
selves,  that  complicatedness,  by  which  so 
much  complicatedness  in  the  expression  given 
to  them  b  necessitated.  Complicated  b  the 
description  of  those  persons  who,  separately 
or  collectively,  are  to  be  in  the  possession  <n 
the  estate.  Correspondently  complicated  ac- 
cordingly b  the  description  of  those  who  are 
not  to  have  any  part  in  the  estate.  What 
simplicity  of  description  there  is  m  the  case 
is  confined  to  thb,  namely,  that  whoever  haa 
the  whole  of,  or  any  part  in,  the  estate,  haa 
not  any  part  in  the  money ;  and  tiiat  whoever 
haa  the  whole  of  or  anv  part  in  the  money, 
Jias  not,  at  that  same  time,  the  whole  of,  or 
any  part  in  the  estate,  unless  by  the  death  of 
some  anterior  taker  of  it. 

■  Wesion,  Shropshire,]  Between  wordi- 
ness and  sufficiency  some  difference,  it  b 
hoped,  will  now  have  been  seen  exemplified; 
—  every  superfluous  word  is  an  additional 
doud.  Of  wordiness,  in  the  degree  in  whidi 
it  is  exemplified  by  English  law  practice,  so 
far  from  sufficiency,  deficiency  b  the  result. 
For,  when  on  thb  or  that  occasion,  such  b  the 
quantity  of  the  heap  of  particulars  inserted, 
that  the  draughtsman  b  not  able  to  bear  the 
whole  list  continually  in  mind,  the  conso- 
quence  b,  — that  on  tills  or  that  other  occa- 
sion, though  exactly  parallel  to  it,  and  calling 
for  exactly  the  same  list, — some  of  them  are 
omittei l,or  others  added  or  substituted :  where- 
upon, in  argument,  the  difference,  in  legisl»- 
tive  or  professional  expression,  is,  of  course, 
made  use  of  as  a  ground  for  difference  in.  jus- 
ticial  decision.  Of  this  sort  of  style, — expen- 
siveness  and  uncertainty,  with  the  profit  from 
both,  were  the  manifest^aa/ causes,  and  never 
were  ends  more  abundantly  accomplished. 

Now  as  to  Registration,  Uses,  as  applied 
to  instruments  of  conveyance  and  contract 
relating  to  property  in  immoveables,  these— 

1.  Preservation  of  these  documentary  evi- 
dences from  loss  and  destruction. 

2.  Preservation  of  them  from  fidsification. 

3.  Exclusion  of  corresponding  coonterliBtl 
documents. 
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4.  In  so  fiur  M  tbe  document  it  proo^  of 
incumbranee  appljring  to  the  property  of  the 
posiessor  of  the  estete,  in  relation  to  niiieh 
the  document  r^stered  operstee  as  evidence 
t>f  title, — affordOng,  to  all  peraoni  disposed 
to  give  him  credit  for  money  or  money's 
worth,  the  means  of  goarding  themselves 
against  loss  by  inscdvency  on  his  part. 

5.  Affording,  by  means  of  the  aggregnte 
of  the  evidence  thus  preservM  end  rendered 
susceptible  of  appropriate  publication,  — in- 
fiyrmation  of  the  ttatittkai  kind,  capable  of 
being  turned  to  account  by  government  for 
the  benefit  of  the  public  in  a  variety  of  ways. 

Of  these  ^ve  good  effects, — the  first  gives 
•ecurity  to  the  owner  of  the  estate,  against 
accident;  the  second  and  third,  against  fraud 
and  depredation,  at  his  expense,  on  the  part 
of  the  rest  of  mankind;  the  fourth,  to  the 
rest  of  mankind  against  fraud  on  ki$  pert ; 
the  fifth  contributes  to  form  a  basis  for  the 
exercise  of  the  legislative  and  administntive 
fonctions. 

Alive  to  the  importance  of  this  meens  of 
security, — Mr.  Humphreys,  taking  it  up  upon 
its  present  footing,  affords  for  the  improve- 
ment of  it  a  quantity  of  highly  valuable  mai- 
ler, as  to  which  I  must  content  myself  with 
feferring  the  reader  to  his  work.  I  promised 
him  a  treat;  I  now  folfil  that  promise;  such 
if  it  be  to  him,  such  will  the  invention  I  have 
to  present  to  view  be  to  every  reader,  in  pro- 
portion as  in  his  eyes  security,  to  a  degree 
beyond  everything  ibaX  as  yet  has  been  expe- 
rienced, or  can  have  been  so  mudi  as  antici- 
pated, is  an  object  of  regard.  By  it,  if  narrow 
and  sinister  interest  in  powerful  breasts  can 
but  be  induced  to  permit  the  employment  of 
it — by  it,  will  preservation  and  appropriate 
publication  be  given  to  documentary  evidence, 
to  whatever  purpose  needed:  preservation, 
and  what  is  of  correspondent  importance, 
equally  unexampled  cheapness.  It  is  an  in- 
vention of  which  I  can  speak  my  admiration 
tiie  more  fireely^  as  not  having  in  my  own 
person  any  part  m  it 

For  the  description  of  it,  and  in  a  more 
particular  manner,  of  its  uses, — I  have  but  to 
transcribe  a  passage  of  an  about-to-be  pub- 
lished proponed  Constitutional  Code,  ch.  viii. 
P&iMB  BfiNiSTBx,  §  10,  ReffiMtratiom  Sj^HtM, 

**  Art.  1.  For  the  more  commodious,  cor- 
rect,  prompt,  uniform,  and  all-comprehensive 
performance,  of  the  process  and  function  of 
registration  in  all  the  several  departments  and 
sub-departments — as  likewise  on  the  part  of 
the  Prime  Minister,  for  the  correspondent 
receipt  by  him  of  all  documents,  the  receipt, 
and,  as  occasion  calls,  the  perusal  of  which 
may  be  necessary  to  the  most  apt  exercise  of 
the  several  functions  belonging  to  his  own 
office  —  he  will,  as  soon  as  may  be,  cause  to 
be  established,  and  employed  &  practice,  in 
the  leveral  offices  of  the  several  departoMiits 


and  their  sub-department^  tbe  attb-1<|Mellii 
included,  the  mode  of  writaqg  styled  the  ai^ 
ni/bid  mode.* 

<*  Art.  2.  Particular  uses  of  tbe  maniW 
mode  of  writing  are  as  follows : — 

By  the  multitude  of  exemplars,  prodosei 
at  an  expense  which,  with  the  exceptioa  «f 
that  of  the  paper,  is  less  than  tlie  expeam  tf 


•  *<  Manifold  Waitivo.  —1.  Modt  ^ 

^  In  the  mangold  vay,  the  mode  of  writfogk 
as  follows:.— 

**•  Instead  of  a  pen,  a  stvle  of  the  haidmt  mi 
strongest  metal,  without  ink^is  employed.  Unte 
the  style,  as  under  a  pen,  are  laid,  one  undsm- 
other,  in  number  the  same  as  that  of  the  euoi. 
plars  required,  sheets  of  appropriate  thfai  f>yfr. 
altematmg  with  the  correspondent  number  ef 
thin  sheeu  of  tUk,  into  eadi  of  which  hat  hm 
worked  all  over  some  ef  thebbdL  matter  aaik 
prtoting,  and  called  primttf**  ink.  In  Am  wn, 
by  one  ttid  the  same  course  taken,  at  one  aaitti 
same  time  by  the  style,  may  exemplars  be  pN- 
dnced,  in  any  number  not  exceeding  twdve,  viih 
not  much  more  expense  of  time  and  labour,  tfam 
is  commonly  employed  in  the  productioB  of  s 
single  exemplar  by  pen  and  ink.  £i|;fat  exea^ 
phos  at  OQoe,  all  of  them  perfectly  Imhle,  hm 
thus  been  habitually  produesd.  la  CiDnden  thii 
mode  of  writing  has  for  about  twenty  yean  ben 
regularly  apphed  to  the  purpose  m  convcyiqg 
simultaneous  information  to  a  number  of  ncvi. 
papers.  To  other  purposes  it  has  also  been  csh 
ployed  under  the  eye  of  the  aathor  of  this  wtA 

^  For  the  performance  of  the  epenrtien,  ibi 
stronger  the  hand  the  better. 

*'  To  perform  in  perfection  rsqufaea  semens^ 
tioe  in  aadilkm  to  that  whichiuM  been  ^pim H 
the  art  of  writing  with  pen  and  ink. 

^'  If  there  be  a  difiereoce  m  die  excmpkn^ 
that  which  is  furthest  tnm  the  style,  not  ikst 
which  is  the  nearest,  gives  the  most  perfect  mi 
dearest  impressioo. 

^  Silk,  when  a  good  deal  worn,  anaweis  maA 
better  than  when  new. 

*^  Supposinff  this  mode  of  writing  employed  is 
any  considerable  extent,  the  silk  would  reqaire  is 
be  smoothed  by  some  appropriate  meanai  fiirci* 
ample,  by  being  passed  through  rallea. 

*^The  fManer  the  sUk  the  better.  ThatwUdb 
has  been  mostly  employed  isthata^iicli,  tafiy* 
lish,  is  called  mnemL 

"  As  to  the  paper,  that  whidi  Is  atpscsent  en* 
ployed  is  called  line  single  crown  tissue  psps: 
price  19*.  fkL  per  bundle,  containing  two  icaaia 

**  In  strength,  by  reason  of  its  thinneas.  It  csa. 
not  be  expeotea  to  be  altogether  equal  to  wlist 
is  most  commonly  in  use  in  England;  nor  ia 
whiteness,  nor  thence  in  respect  of  bean^  snd 
k^ibility  are  all  the  exemplars,  by  reason  ef  l^ 
oi^  whidi  is  an  indispensable  insrcdient.  They 
are  nevertheless  perfectly  apt  for  these  its  intendca 
purposes.  No  more  than  half  of  the  number 
wanted  need  be,  orought  to  be  taken  on  theeiled 
paper;  to  wit,  every  other  one;  the  paper  of  ibe 
othcis  will  remain  in  primitiTe  whitenesa,  except 
a  dight  extravasation  of  the  oil  of  the  ink  rooM 
the  edges  of  the  letters.  The  effect  might  enn 
be  produced  by  a  single  oiled  paper;  to  wit,  the 
one  to  which  the  style  is  inmoediatdy  appMi 
But  in  this  case  the  labour  I  _  ^  .. 

the  effbct  wiU  be  greaitt,*' 
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tiro  iti  t!ie  ordinary  mode  It  tffords  meant 
for  AimiBhing,  at  diat  small  expense,  to  parties 
on  both  Bides,  for  themselves  and  asastaats, 
all  stidi  documents  as  they  can  stand  in 
ntedof. 

**  Art  3.  Every  exemplar  bein^,  to  an  iota, 
exactly  and  necessarily  the  same  as  every 
bdier,  the  expense  of  (tension  by  skilled  la- 
bour is  thereby  saved,  as  well  as  unxnUnHoMal 
4iberrtLH(m  rendered  imposnble. 

**  Art.  4.  An  exemplar,  kept  in  the  Regis- 
timr*i  office,  will  serve  as  a  standard,  whereby 
m  seemity  will  be  afibrded  against  all  inten- 
Himal  fidsifieation,  on  the  part  of  the  possessor 
l>f  any  other  exemplar. 

^*  Art  5.  By  the  reduction  thns  effected 
in  the  expense  of  all  judicial  writings  ema- 
nating fhnn  the  judicatory,  —  the  protection 
ailbrded  by  judication  in  its  best  form,  — to 
Wit,  that  which  has  for  its  ground  orally  eli- 
inted  and  immediately  minuted  evidence,  — 
Will  be  brought  within  the  reach  of  a  vast 
proportion  of  the  whole  number  of  the  peo- 
ple, to  whom  it  could  not  otherwise  be  af- 
ferded. 

■*  Art  6.  A  collateral  benefit — a  degree 
ttf  security  hitherto  unexampled  against  de- 
Mmefiom  of  Judicial  documents,  by  calamity 
<vr  deHnqueiuy  —  may  thus  be  afforded,  by  the 
lodging  of  exemplars  in  divers  offices  in  which 
Ihey  would  be  requisite  for  other  purposes : 
Memplart  of  documents  from  the  immediate 
Judicatories  being,  at  the  appellate  indicatory, 
requisite  for  the  exercise  of  its  Judidal  func- 
tions; and,  in  the  office  of  justice-minister, 
for  the  exercise  of  his  inspecHve  and  meU&ra- 
Uini^4MggeMi»e  fonctions. 

**  Art  7.  To  save  the  expense  of  Custody, 
and  prevent  the  useful  from  being  drowned 
in  the  mass  of  useless  matter, — the  legisla* 
ture  will  make  arrangements  for  the  periodi- 
cal destruction  or  elin^nation  of  such  as  shall 
appear  useless :  care  being  at  all  times  taken, 
for  the  preservation  of  all  such  as  can  conti- 
nue to  be  of  use,  either  eventually  for  a  judi- 
cal purpose,  or  for  the  exercise  of  the  staiiuic 
and  meUwation^tMgge^tive  functions,  as  per  ch. 

tx.   §  11,  MlNISTfeAS   collectively:    ch.  XL 

MiKtSTERS  SEVEEALLY,  §  2,  LeguHative  Ml- 
kittet:  and  ch.  xiL  Judiciary  collectively, 
j  19,  Judge's  contested 'interpretation  •  re- 
portinp  fitnetion:  §  20,  Judge*s  etTentuaify^ 
eanenikUive  fiinetion:  §  21,  Judge* i  sistitive 
t)t  execution-staying  function :  §  22,  Judge's 
pre-i$U&rpretative /unction :  §  23,  Judge* s  lum- 
tontestationaWevidence-elicitative function" 

Here,  then,  of  every  such  conveyance,-^ 
without  any  addition  to  the  expense,  the 
trifling  expense  of  the  paper  excepted,  —  we 
have  no  fewer  than  eight  copies,  and  upon 
occasion  as  far  as  twehe,  no  one  differing  in 
a  single  tittle  from  any  other ;  and  this  iden- 
tity effected,  without  a  particle  of  that  skilled 
kbottr,  the  purchase  of  which^  on  the  pre- 


sent plan,  can  never  fidl  to  be  lo  seriously  bX^ 
pensive.  On  this  plan,  unlets  it  were  for 
concealment  of  particulars,  no  need  would 
there  be  for  any  such  inadequate  representa- 
tive of  the  original,  as  that  wbidi,  under  the 
name  of  a  memorial^  is  employed  in  present 
pracfuoe. 

To  each  one  of  the  parties,  how  numerour 
soever,  an  exemplar  would  be  given  of  course^ 
To  obviate  the  case,  —  at  present  so  preg^ 
nant,  not  only  with  delay,  vexation,  and  ex*> 
pense,  but  even  With  loss  of  estate,  for  want 
of  a  producible  title,— as  many  exemplan 
might  be  had  by  one  party,  as  there  were  dis** 
tinguishable  parcels,  which  he  might  antici. 
pate  an  occasion  for  making  disposition  of. 
So,  when  it  happens  that  one  estate,  disposed 
of,  the  whole  of  it,  by  one  and  the  same  m^ 
strument,  is  situated  in  the  territories  of  rei^ 
gistration  offices  more  than  one,  -^so  many 
of  these  offices,  as  there  are,  so  many  exem«> 
plars  may  there  be.  And  finally,  if,  whether 
for  ulterior  security  against  accidents,  or  for 
all -comprehensive  government  purposes,  it 
were  found  desirable  that,  for  the  whole 
territory  of  the  state  there  should  be  one 
general  office,  in  which  an  aggregate  of  the 
documents  received  into  the  several  loeti 
qfftces  diould  be  kept — here,  is  an  additional 
accommodation,  that  might  be  afforded  with 
a  comparatively  inconsiderable  addition  to  the 
expense. 

For,  the  documents  being  thus  distributed^ 
every  syllable  of  eadi  would  thus  be  made 
secure — not  only  against  deperition  by  acd* 
dents,  but  against  all  possibility  of  folsifie** 
tion.  For,  suppose,  for  example,  one  of  the 
parties  dishonest,  and  disposed  to  commit  tUi 
crime,  what  possibility  of  a  successful  issui 
could  he  contemplate  ?  In  his  own  exem^daf 
he  makes  the  requisite  alteration :  but  what 
can  it  avail  him,  when,  in  case  of  the  slight- 
est degree  of  suspicion,  there  lie,  in  the  ciis> 
tody  of  a  public  functionary,  as  well  as  itt 
that  of  each  of  the  several  parties,  so  many 
exemplars,  to  which,  for  any  such  purpose  as 
falsification,  all  access  on  his  part  is  perfectly 
hopeless. 

For  the  application  of  the  registration  sys- 
tem to  the  case  of  dispositions  made  of  pro» 
perty,  the  appropriate  course  might  be  tiiis  t 
adequately-registered  estates,  all  of  them,  to 
the  extent  dlowed  by  law,  secured  against 
eventual  as  well  as  against  actual  alienation  e 
secured  against  it,  no  estates  not  so  registered* 
A  charge  is  an  efficient  cause  of  eventual 
alienation :  considered  in  respect  of  the  sjib* 
ject-matter  it  applies  to,  a  charge  may  be 
termed  general^  or  say  generaUy^apphfing,  or 
att-comprehensivehf  applying,  when  it  applies 
to  the  whole  of  the  property  belonging  to  the 
charger t  as  in  the  case  of  a  judgment  or  a  re*> 
cognisance:  specialfy^applging,  when  it  is  only 
to  one  particular  parcel  of  his  property,  and 
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that  greatly  mentioned  in  it,  that  it  applies : 
as  in.^e  case  of  a  mortgage,  or  a  marriage 
setdement. 

The  misfortune  is  that,  be  the  registration 
and  publication  system  ever  so  perfect,  no 
lender  of.  a  comparatively  small  sum, — no 
person  supplying  goods  or  labour  to  a  com> 
paratively  small  value, — can  have  in  his  mind 
at  all  times  a  sufficiently  correct  conception 
4>f  the  solvency  of  the  landholder  whom  he 
aer ves :  the  consequence  is — that  every  estate 
non-alienable  for  debt,  is  a  ready  source,  — 
and,  at  the  pleasure  of  the  owner,  an  instru- 
ment,  of  frauds  But,  so  long  as  the  fraud  is 
protected  and  encouraged  by  law,  the  impos- 
sibility, of  doing  every  thing,  that  ought  to 
be  done,  affords  not  any  reason  why  as  much 
as  can  be  done  should  not  be  done ;  but,  on 
the  contrary,  it  affords  a  reason  why  as  much 
as  can  be  done  should  be  done.  True  it  is,  that 
against  loss,  in  comparatively  small  masses, 
— .  or  against  loss  out  of  ineome,  —  small,  as 
above,  ^vill  be  the  security  thus  afforded :  but, 
against  loss  in  large  masses ;  against  loss  out 
of  capital;  against  the  too  frequently  happen- 
ing total  losses  of  capital; — it  would,  in  a 
tolerable  degree,  be  effectual.  Under  *'  Matdi- 
less  Constitution,"  it  is  true,  no  regard  for  the 
bulk  of  the  community  can  rationally  be  ex- 
pected :  but,  for  the  class  to  which  the  rulers 
themselves  belong,  more  or  less  reg^d  may 
be  expected  on  the  part  of  each :  and  the 
greater  the  number  to  which,  to  whatever 
classes  belonging,  the  benefit  can  be  made  to 
extend,  the  more  fully  will  the  wishes  of  a 
well*wbher  to  aU  alike,  be  accomplished. 

My  learned  master,  I  observe,  makes  much 
and  good  use  of  French  law ;  but  he  seems  not 
to  be  aware  of  the  pattern  of  good  manage- 
ment afforded  by  that  law  in  this  part  of  the 
field. 

Under  Matchless  Constitution,  interest  be- 
ing throughout  the  whole  at  daggers  drawn 
with  duty, —^  in  this  case  in  particular,  the 
same  individual  being  concerned  in  convey- 
ances and  in  suits,  the  right  hand  adds  to  its 
other  occupations  that  of  making  business  for 
the  left.  Thus,  under  English-bred  law :  not 
so  under  Rome-bred  law:  in  particular,  in 
France.  There,  the  class  of  notaries  is  a  dass 
altogether  distinct  from  that  of  other  lawyers. 
In  that  country,  the  other  professional  classes 
cannot  indeed  but  be  more  or  less  deeply 
tinged  with  the  vices  inherent  in  t)ie  profes- 
sion :  howsoever  less  deeply  than  here,  where, 
in  every  part  of  it,  the  whole  chaos — sub- 
stantive law,  proottlure  law,  and  judicial  esta- 
blishment— has  with  such  matchless  skill  and 
success  been  adapted  to  the  purpose  of  un- 
punishable depredation.  But,  in  the  notary 
dass,  on  the  contrary,  to  such  a  degree  of  in- 
timacy is  brought,  in  that  instance,  the  con- 
nexion between  interest  and  duty— in  the 
i»ot«7 daa^ pa^ be  Men  an ei»oip)e of  ade^ 


gree  of  int€;grity,  scarcdy  to-be 
any  other  profit-seeking  occupation  y 
ever ;  accordingly,  in  that,  above  all  otbeis, 
may  be  seen  an  object  of  universal  confidenee. 
Hands  altogether  pure  from  the  waters  of 
strife,  the  notary  adds  to  the  trust  of  the  eoa- 
veyancer  that  of  the  banker :  but  vrith  this 
difference  —  that  it  is  only  during  short  in- 
tervals that  the  money  remains  in  his  hands; 
those  intervdsi  to  wit,  in  which  such  costodj 
is  requisite  for  the  purpose  of  the  negotiatiaB : 
and  that,  during  those  same  intervals,  hdkeefs 
the  money  without  UiuUng  it 

Out  of  this  state  of  things  sprung  just  now 
an  individual  occurrence,  more  fi»rably  pio^ 
bative  than  can  commonlv  be  afibrded  of  the 
truth  of  a  general  allegation.  In  France,  tke 
notaries  form  a  sort  of  body  corporate,  la 
Paris,  an  individual  of  this  profession  west 
off,  t'other  day,  with  the  value  of  about  two 
or  three  thousand  pounds  sterling  destined 
for  a  purchase.  Scarcdy  had  any  such  act  of 
delinquency  been  remembered:  a  commotion, 
like  an  electric  shock,  went  through  the 
whole  body :  on  recovery,  they  made  up  s 
common  purse,  and  replaced  the  loaa.  In  En- 
gland, Ireland,  Scotland  (for  in  Scotland  thi* 
institution  of  Rome-bred  law  has  not,  to  soj 
considerable  extent,  if  at  all,  been  adopted} 
—  in  these  countries,  Diogenes,  with  his  laa* 
tern,  might  trudge  on  till  the  last  drop  of  his 
oil  was  spent,  ere  he  found  tiie  object  of  his 
search :  in  France,  where  they  exist  by  thoa- 
sands,  he  would  save  his  oil,  and  the  bboar 
of  laying  a  trap  for  his  joke. 

Apropos  of  notaries.  I  will  take  the  li> 
berty  of  suggesting  to  my  learned  master,  the 
adding  to  his  French-law  library  the  atandsrd 
book  on  the  subject,  Le  ParfaU  Notairt^Jrc 
par  A,  J.  Masse,  3  volumes  4to.  Ports,  I^, 
cinquiime  edition:  the  precedents  in  it  he 
would  find  of  a  very  different  oomplexioa 
from  those  which  have  given  him  so  much 
trouble :  much  superior  in  aptitude  to  tboie 
in  the  Scotch  kw-book,  pitituled»  Tike  Qffn 
of  a  NotarV'Pubiic:  in  niy  copy,  4th  edition, 
1792. 

Notaries  being  on  the  carpet,  a  word  I 
must  put  in,  in  fiivour  of  an  humble  dass  of 
late  years  brought  into  notice.  Potnr  mans 
notaries  they  may  be  styled,  or  poor  moiaries^ 
or  pure  notaries :  pure  notariea,  in  contradis- 
tinction to  attorney  notaries,  stMpure  SMryeoas, 
as  by  some  styled,  in  contradistinction  to  apo- 
thecary  surgeons.  But  pure  my  notaries  msy 
be  styled  in  an  additiond  sense  —  in  the 
mord  sense :  pure  from  the  sinister  interest 
which  the  attorney  notary  and  the  barrister 
notary  have,  in  making,  with  the  instruments 
in  question,  work  for  themselves  in  the  field 
of  litigation.  They  are  for  the  most  part  ^it 
is  sdd)  country  school-masters.  These,  the 
attorney  notaries,  have,  as  is  naturd,  beea, 
for  soi^e  time  labovring  to  put  o«t,  <Nf  tM(^ 
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my.  FfctitimislbrthiiporpcMehBye  for  years 
hfien  coming  in.  Alleged  grounds — of  coarse, 
c^tive  inaptitude  of  these  intruders :  alleged 
eonse<)aenoes — immediate  inaptitude,  in  all 
imaginable  forms,  on  the  part  of  their  instru- 
ments; ultimately,  increase  of  litigation  on  the 
part  of  their  employers.  But,  if  these  same 
alleged,  were  the  real,  ultimate  consequence, 
—  with  no  such  petitions  would  honourable 
table  be  encumbered.  So  says  evtdeniia  rei, 
Nciw  as  to  evidence  ab  ertri.  That,  of  the 
alleged  inaptitude,  by  due  search  the  country 
over,  a  body  of  evidence,  larger  than  could 
be  wished,  might  be  found — ^e  present  state 
of  the  law  is,  of  itself,  sufficient  to  render 
but  too  probable :  evidence,  of  the  satisfius 
tortness  of  which  to  an  appropriate  commit- 
tee, under  the  guidance  of  learned  gentlemen, 
no  great  doubt  need  be  entertain^  But,  as 
in  other  cases,  so  in  this, — from  positive  in- 
aptitude no  condusion  can  be  drawn,  capable 
of  affording  a  sufficient  warrant  for  the  desired 
practical  result,  unless  it  be  also  comparative, 
■Unfortunately  for  the  unlearned  dients  of 
the  unlearned  advocate,  —  on  this  ground 
likewise,  learned  gentlemen  are  prepared  to 
ride  triumphant.  Of  law-learnedness  in  this 
aftd  the  higher  grade  together,  tests  over  and 
over  again  established,  approved,  and  inoon- 
testably  and  exclusively  probative,  two :  — 
iht  Jinancial,  and  the  coaotma/,  or  say  man' 
dutcatory,  Financial :  clerkship  artides  duty, 
JE120;  admission  duty,  £25;  total,  on  ca- 
pital, £145 ;  add,  on  income,  £8.  Tests  pre- 
ferred by  Mr.  Chancellor  of  the  Exchequer, 
presumably  the  financial:  by  Mr.  Secretary 
Peel,  declaredly  the  convivial  s  by  their  hum- 
ble servant,  the  examinational. 

Be  this  as  it  may,  for  dearing  away  every- 
shadow  of  objection  on  the  ground  of  want 
of  intellectual  aptitude,  — nothing  is  wanting 
but  the  proposed  appropriate  code,  with  an 
appendix  composed  of  the  proposed  autho- 
pzed  instruments,  adapted  to  the  purpose  by 
the  brevity  and  intelligibility  above  exempli- 
fied. This  boon  granted,  better  qualified  for 
the  business  would  be  the  least  learned  coun- 
try schoolmaster,  than,  under  the  reign  of 
the  present  Chaos,  the  most  learned  of  learned 
gentlemen  can  be.  In  this  comparatively  hal- 
cyon state  of  things,  —  in  matters  of  small 
concern,  the  instruments  of  sale  and  mort- 
gage, together  with  ordinary  leases,  wills  of 
personal  property,  and  the  most  ordinary  spe- 
cies  of  contract,  such  as  apprenticeship  arti- 
cles, hirings,  &c.  would  remain  to  the  humble 
class  of  notaries ;  family  settlements  and  wills 
of  land,  to  the  elevated  class.  Even  thus  the 
business  of  the  unlearned  class  would  naturally 
be  mostly  confined  within  the  field  marked 
X)ut  by  the  ready  prepared  and  authorized 
blank  forms :  while,  for  anything  tpecial^  n- 
ftmne  would  be  had,  by  those  who  could 
affiird  ity  to  tiie  learned  daas.   At  to  eatamu 


nation^  —  plans>  applicable  to  this  aa  well  ii 
higher  purposes,  wUl,  before  the  meeting  of 
parliament,  be  at  every  body's  command :  titla 
of  the  work,  '•  Otfidal  Aptitude  Maximiaed; 
Expense  Blinimised." 

Before  registration  is  done  with,  one  word 
as  to  the  means  of  enforeewunt.  Speaking  of 
the  instrument,  —  in  case  of  non-c^Mervanoe 
of  enactments,  **  ntterljf  void/*  says  page  SIS. 
Nor  is  this  fit  is  feared)  the  only  page.  Ob^ 
serve  now  the  effects.  In  ever^  case,  dient 
siimed  gainst;  lawyer  the  sinner:  cUent 
punished ;  lawyer  unpunbhed.  In  the  present 
case,  note  the  situation  in  which  the  dient 
is  placed.  Under  the  name  of  a  memorial^  aa 
instrument,  containing  noatter  under  no  fower 
than  eight  specified  heads,  is  required  to  be 
drawn  op  "  in  the  form  or  to  the  eAect  of^ 
a  certain  artide  (Art.  101,)  ....  "but  with 
any  alterations  or  additions  which  the  nature 
of  the  case  may  require :  otherwiae"  that  ia 
to  say  if,  by  the  draughtsman,  in  respect  of 
any  one  of  these  particulars,  anythiiig  is  done 
which,  by  an  equity  judge,  may  be  pronounced 
not  to  be  to  that  same  effect —  **  every  such 
deed"  rit  is  said)  «<  shall  be  vtterfy  void.** 
Now,  tLen,  as  to  the  effects.  Fk^uently,  in 
the  shape  of  capital,  is  the  whole  property  of 
the  purchaser  of  an  estate  embarked  in  tha 
purchase :  not  to  speak  of  the  cases  where, 
the  purchase  money  being  more  than  his  all, 
a  part  of  it  remains  diarged  on  the  estate* 
after  the  estate  has  passed  into  his  hands» 
Think  what,  irith  a  trap  of  this  sort  set  for 
him,  the  hapless  non-lawyer  has  to  do,  to 
save  himself  from  it.  At  his  peril  he  must 
turn  lawyer :  do,  what  by  the  supposition  ha 
is  unable  to  do :  for,  if  able,  no  need  would 
he  have  for  the  professional  assistance.  But* 
in  this  case,  an  indemnity  is  provided  for  him : 
return  of  his  money.  Indemnity  ?  Oh  yes. 
Source  of  it  a  few  years  of  equity  suit,  againat 
the  perhaps  ruined  man,  by  whose  indigence 
most  commonly  the  sale  was  produced.  Law<% 
yer  ruins  dient,  loses  not  a  sixpence,  and 
perhaps  gets  for  himself  a  new  suit.  For/ 
everywhere  so  it  is  —  as  in  procedure,  so  in 
C4)n  veyandng ;  making  flaw  in  draught,  makes 
more  business  for  draughtsman.  But  reputa- 
tion ?  Oh,  as  to  this^  small  here  is  the  risk:. 
known  uncertainty  of  the  law  offers  its  ready, 
cover  to  all  learned  sins.  Thus,  while  in  the 
shape  of  pain  of  nullity,  puniehment  is  in  ap- 
pearance employed  in  the  prevention  of  the 
mischief,  reward  is  in  reality  employed  in  the 
augwuniaiion  of  it.  Punishment  ?  Yes :  and 
what  punishment?  Punishment,  the  evil  of 
which  rivalizes  with  those  which  are  inflicted 
for  the  most  mischievous  crimes.  Not  un- 
frequently,  sooner  than  subject  himself  to 
any  such  forfeiture,  the  defendant  —  simple, 
debtor  or  criminal — has  been  known  to  em-, 
brace  imprisonment  for  life. 
Then  as  to  fme.    Thirty  days  fixed  faM^, 
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mUy  for  all  oaiet.  Bui  who  daOl  reckon 
Bp  all  the  Acddente,  by  wj  of  wiiich,  witboui 
m  particle  of  Ummc  to  the  purcfaeser,  perform- 
•Doe  of  what  aa  re^oired^  within  that  time, 
may  be  prevented  ?  Day  reckoned  fron,  *'  the 
daDe  of  the  deed  :*'-^  a  day  hereby  tupptmed 
to  be,  in  all  caaea  one  and  the  aame  for  all 
parties:  but  how  often,  the  act  in  question 
IS  of  necesnty  the  work  of  different  days,  has 
been  seen  above. 

One  ittstanee  more,  page  185.  Transgrea* 
•ion,  misapplication  of  any  one  of  the  three 
•bscurified  terms --^ratf,  «m,  and  confidence : 
penalty,  here  too  expressed  by  the  words 
**  utUrbf  void,**  applied  to  the  **  assunmoes," 
whatever  they  may  be.  Sin  here,  in  every 
case  ezdttsively  the  lawyer's :  client  altoge* 
ther  incapable  of  ever  committing  it.  Author's 
design,  in  this  case  as  in  all  others,  meritori- 
ous. But,  mode  of  execution  how  unfortttnatel 

Conveyanoes  and  contracts,  which  it  is  the 
Intention  of  the  law  should  not  take  effect — 
ves,  to  these,  it  is  true,  the  effect  indicated 
by  the  vrords  void  and  mulUtjf,  and  their  con* 
j^gatsB  and  quoMi-eoniu^Miet  cannot  but  be 
httadied.  Bat  then  theBe  cases  ought  to  be, 
aa  withoot  difficulty  they  might  be,  made 
known  to  all  e  ients :  known,  by  being  par- 
ticularixed  in  the  Code ;  and  every  lawyer, 
participating  in  the  formation  of  such  for- 
bidden  arrangements,  might  and  should  be, 
made  pwnitionalijf  and  compnuationaUif  re- 
sponsible. 

As  to  our  Reformist,  —  in  extenuation, 
with  but  too  much  truth,  may  he  plead  on 
this  occasion  universal  practice.  But,  the  de- 
reliction of  it  is  one  which  he  will  see  the 
aeoessity  of  adding  to  the  list  of  his  so  highly- 
Boeded  innovations.  Great,  indeed,  is  the 
progress  he  has  made,  in  th«  shaking  off  the 
shackles  of  habit — result  of  interest-begot- 
ten and  autiiority-begotten  prejudice:  one 
dibrt  more,  however,  the  present  case  de- 
mands at  his  hands. 

But,  what  reasonable  expecution  can  you 
have  (it  may  be  asked)  of  seeing  the  force  of 
law  given  to  a  means  of  security  so  galling  to 
the  feelings  of  those  on  whom  the  giving  that 
force  to  it  depends  ?  especially  if  there  be 
any  approach  to  truth  in  what  is  said  of  the 
proportionable  number  of  those,  the  naked- 
ness of  whose  property  would,  by  such  an 
instrument  of  exposure,  be  uncovered  ?  An^ 
moor.  In  the  very  modesty  aUuded  to,  as  a 
certain  cause  of  defeat,  I  descry  a  source  of 
success.  In  nothing  but  the  foar  of  audi  ex- 
posure could  any  man  find  any  motive  for 
opposition.  On  the  bringing  in  the  biU,  it 
might,  without  difficulty,  be  sufficiently  made 
known,  that  the  Noes  will,  all  of  them,  be 
flsrefolly  noted  down,  and  rendered  univer- 
sally notorious.  In  the  instance  of  eadi  oppo- 
nent, that  which  would,  in  this  way,  bo  made 
udlveraally  known,  is — that,  by  a  differonoe. 


tbe  amoimt  of  which  was  matter  of  I 
uneasiness  to  him,  his  actual  property  i 
more  or  leas  of  being  equal  to  hia  ssppoaei 
propertv;  all  that  would  rensain  eoneaalei 
would  be — the  exact  amount.  But  to  any 
man ->- to  what  purpose  can  auoh  ( 
be  desirable?  Two  distinguishable  « 
have  any  application  to  the  i 
money  tm  a  folse  pretence  of  solvency ;  or 
obtaining  respect  on  a  folae  appcanmee  of 
opulence :  cheating  creditors  alone ;  or  ihuat 
ing  tkom  and  everybody  else. 

Now  as  to  machinerif.  In  his  haste  to  airivo 
at  the  essentials  of  bis  plan,  our  lefumurt 
seems,  on  this  occasion,  to  have  taken  up  far 
his  support,  without  sufficient  examinBtiea, 
a  broken  reed  of  authority ;  and  the  toaam^ 
quence  is  —  a  choice  such  as  will  be  aaan. 
No  objection,  however,  does  this  ovenlgkl 
make  to  the  essentials:  for,  other  macbiaciy 
(it  will  also  be  seen)  the  case  fumiahco :— > 
madiinery  also  in  use  —  machinery  suapk, 
weU  constructed,  and  adequate. 

Seta  of  Commissionen  (so  say  his  **  Pr»> 
liminary  Bnaetments,"}  at  least  two ;  all  of 
them  (it  is  presumed)  ambulatory.  Anmml  ex- 
pense, what  ?  Amount  not  less  than  <£fl94,000 
a-year  t*  duration,  of  course  as  long  aa  assd 
commissioners  can  contrive  to  render  it. 
Then  comes  the  rotired  aOowtmet  lyisteai,  and 
to  years  substitutes  UJe,  For  justioe,  for 
security  for  the  whole  landed  property  of  the 
kingdom,  no  such  sum  could  be  spared.  — 
Royal  amateurs  want  it  for  ptdaeet  g  Lord 
Liverpool,  for  ehurchn, 

^  much  for  the  complicated,  the  slow- 
working;  the  expensive,  machinery.  Behold 
now  the  simple,  the  quick-working,  the  aa- 
axpensive.  Precedents  six ;  latest  dates  of 
each  as  follows: — Poor  Returns,  firat  ae» 
oeasible  batch,  anno  1767 ;  (a  prior  one  of 


*  Counties  in  England  (Wales  included)  A3; 
in  each,  sets  of  Gonuniuiooers  two ;  one  for  en- 
franchisement of  copyholds,  the  other  for  par- 
tition of  lands,  freehold  and  copyhold  ;  all  (it 
is  prasumcd)  drcumambulatory  t  together,  1Mb 
Number  in  each  set,  at  least  thieet  total  SUk 
Of  each  set,  clerical  suite  and  et  cateiaa  indndadt 
annual  expense,  say  in  round  numbers  iCS,OMt 
{^charge  for  expense  of  commission  for  inqoiiy 
into  me  state  of  instruction  in  Irdand,  vsa 
£7,000;  ditto  for  ditto  into  the  revenue  of  lie- 
Isnd,  £6,676.)  Firtt  commissioner,  say  £%jll^\ 
puisnes,  £1,000  each,  (Mr.  Peel,  if  they  knew 
now  to  eat  and  drink,  would,  upon  proof  frosa 
Lincoln^t  Inn  or  the  Temple,  give  them  twioeaa 
much.)  If,  at  a  few  years*  end,  thev  had  per- 
formed their  business— all  well,  or  aU  ill,  or  all 
well  and  ill  at  the  same  time,  or  some  wdl  and 
some  ill,— he  would,  unless  he  baa  repented,  add 
to  their  salaries,  wnistsoever  they  were,  a  thisd 
more.  Nominees,  of  course,  the  persons  aseat  sa* 
terested  iu  maximising  abuses  siid  indemnities: 
Lord  Eldon,  with  or  without  the  assistanee  ei 
Lord  Melville  and  Mr.  Wsllac^  would  take  caie 
of  the  abuses;  Mr.  Pee(,  unless  he  repents,  of  the 
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1777,  DoiaceeniUe;)  tecond  Utcli,  1804; 
third,  aod  last  batch,  1818.  PopuktUm  Re- 
turns, first  batch,  anno  1812;  second,  and 
last  batch,  1822.  Scotch  Education  Returns. 
1826. 

Mode  of  elidting  the  information,  author's 
the  oral;  reviewer's  the  epistolary.  For  ju- 
diciary purposes,  for  general  purposes,  —  in- 
oomparabljr  the  best  mode,  confessedly  the 
oral ;  the  epistolary  being  but  a  make-shift 
—  to  save  deWy,  vexation,  and  expense,  oo 
V  the  part  of  the  ezamine«s;  for  the  particular 
purpose  here  in  question,  probable  delay  being 
much  less ;  vexation  of  examineea  raudi  less; 
expense  next  to  0. 

Number  of  elicitators  ;~*upon  author's  plan, 
as  above,  312;  upon  reviewer's  plan,  one« 
Mr.  Rackman,  whose  appropriate  aptitude 
shines  with  so  steady  a  lustre  in  the  Popula- 
tion Returns,  is  at  his  post.  House  of  Com- 
mons'clerk  finds  labour;  Honourable  House, 
authority  and  auspices-;  Mr.  Freeling,  with 
his  mails,  conveyance. 

TtMe,  occupied  before  the  information  is 
completed — on  author's  plan,  what  has  been 
seen :  on  reviewer's  plan,  as  follows :  —  Poor 
Returns,  in  the  case  of  batch  the  first,  time 
not  apparent ;  Poor  Returns,  batch  the  se- 
cond, date  of  the  latest  matter,  12th  April 
1803;  date  of  order  for  printing,  10th  July 
1804 :  interval,  months  Id.  —  Poor  Returns, 
batch  third  aod  last, — date  of  latest  matter, 
last  day  of  1815 ;  date  of  order  for  printing, 
3d  March  1818;  date  of  order  for  elieitation 
not  ascertainable  without  a  search,  the  result 
of  which  would  not  pay  for  time  and  labour. 
—-Population  Returns,  batch  the  first, -^ day 
i^pointed  for  the  commencement  of  the  ope- 
ration in  the  parishes,  22d  May  181 1 ;  month 
in  which  the  digest  of  them  was  delivered  in, 
J.une  1812,  as  per  signature,  JohnJ^iekman; 
interval  occupied  in  collecting  and  digesting, 
not  more  than  13  months.  —  Population  Re- 
turns, batch  the  second, — year  appointed  for 
the  commencement  of  tiie  inquiry,  1811 ;  day 
and  month  not  apparent ;  month  in  whidi  di- 
gest was  delivered  in,  June  1822 ;  presumable 
interval  occupied  in  collecting  and  digesting,—. 
as  before,  13  months — Lastly,  Scotch  Edu^ 
cation  Returns,  —  date  of  the  House  of  Com- 
mons' resolution  in  which  they  originated, 
30th  March  1825 ;  date  of  Under  Secretary  of 
State's  letter  to  the  Lord  Advocate  in  conse- 
quence, the  very  next  day,  31st  March  1825 ; 
date  of  letter  from  Lord  Advocate,  sending 
the  first  part  of  the  whole  of  the  information, 
14  th  February  1826.  Number  of  pages  in  the 
printed  copy,  085:  interval  thus  employed 
in  collecting,  not  more  than  ten  and  a  half 
months ;  within  which  time  was  performed  a 
vibrating  system  ot' correspondence,  composed 
of  divers  vibrations— letters  written  back- 
Wftf ds  and  fiorwards. 

In  the  c^se  in  question,— would  any  gveattr 


length  of  time  be  necessary?  any  grounds  far 
any  apprehension  to  that  effect,  can  they  he 
assigned?  None  whatever.  Places constitutiiis 
the  localobjectsof  inquiry  end  sources  of  in* 
fbrmaticm,  —in  those  cases  the  paritkeg ;  im 
theae,  the  aumors.  Rductanoe  as  to  the  com* 
monicaling  the  information,  —in  any  greater 
degree  probaUe  in  this  case  than  in  those? 
No ;  nor  yet  so  much.  In  those  cases,  in»» 
demnities  being  out  of  the  question,  nothing 
was  to  he  got  by  furnishing  the  fiiformation, 
noching  to  be  lost  by  not  furnishing.  On  the 
present  occasion,  more  or  less  may  in  general 
be  lost,  by  omitting  to  fomish  the  ioform»> 
tion ;  more  or  less  perhaps  to  be  got  by  for** 
nishing  it ;  for,  to  each  individual  from  whom 
the  information  would  be  required,  the  eon* 
sequence  of  omission  would  be,  that  his  in* 
terest  would  be  disposed  of,  and  in  case  «f 
loss  on  his  part,  no  indenmity  would  he  re^ 
eeive. 

//  ne  fimt  pas  muUipHer  les  itrss  sons  iie» 
cusUi^  says  a  well-kirawn  French  proverb : 
and,  of  all  multipUcable  beings, — among  those 
in  whose  instance  the  practice  of  that  rule  of 
arithmetic  is  moat  mischievous,  are  locusts. 

As  to  our  author's  machinery  for  regtstra* 
tion  and  other  purposes, — his  gaorfcr-sesstont 
ekairmoM  and  his  clerk  of  the  peace  —  ttUl 
more  egregiously  unapt  is  it  for  this  than  for 
its  present  purposes.  But,  to  his  plan,  thift 
inaptitude  forms  no  objection :  only  for  elu- 
cidation (so  he  expressly  declares,)  only  for 
elucidation,  doea  he  bring  it  on  the  cwpet. 
No  fiuilt  is  it  of  Mr.  Humphreys,  if,  in  the 
whole  establishment,  there  is  not  a  single  ju* 
^catory  that  is  in  any  tolerable  degree  fit  for 
any  other  purpose  than  those  for  which,  un* 
der  Matchless  Constitution,  all  judicatories, 
with  but  here  and  there  an  exception,  hare 
been  invented— putting  power  into  the  hands, 
and  other  people's  money  into  the  pocketi, 
of  the  inventors.  A  maddnery  adapted  to  hi< 
purposes — a  judieianf  eatabUskmentf  with  a 
correspondent  procedare  code, — each  of  them 
the  first  that  ever  really  had  for  its  sole  ob» 
ject  the  giving  execution  and  effect,  with  the 
minimum  of  daily  vexation  and  expense,  to 
the  enactments  of  the  substantive  brandi  of 
the  law,  —  is  in  progress ;  and  the  judiciary 
estabUdiment  plan  will  be  in  the  printer'a 
hands  within  a  few  weeks  after  the  present 
peges  are  out  of  them. 

Before  condoding,  I  will  take  the  liberty 
of  suggesting,  for  his  consideration,  as  briefly 
as  possible,  a  few  supposed  improvements,  dT 
which  his  plan  presents  itself  to  me  as  8us« 
ceptible :  to  do  whatsoever  else  may  be  in  my 
power,  towards  lightening  his  labour,  and 
promoting  his  generous  designs,  would  be  # 
sincere  pleasure  to  me.  I^  for  the  most  part, 
these  same  suggestions  should  be  found  tp 
apply  to  every  other  part  of  the  field  of  kw^ 
as  well  as  to  the  part  on  which  hif  benefieeat 
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•labours  faaTe  been  more  particularly  employed, 
^^they  will  not,  on  tbat  account,  be  the  lew 
excusable. 

Distinguishable  shapes,  which  the  matter 
cf  a  proposed  code  may,  throughout  the  whole 
texture  of  it,  have  occasion  to  assume,  five : 
the  titactive,  the  expontwe,  the  raiiocinatitfe, 
the  iastructumal,  the  exempUfiaUine,  Of  the 
exemplifications  of  them  exhibited  in  this 
:work  of  our  learned  author,  presently:  in 
English  statute  law,  sole  shape  exemplified, 
.^the  enactive.  As  to  this  same  enactive 
shape,  with  an  exclusion  put  upon  all  the 
others — nothing,  with  a  view  to  rulers'  pur- 
poses, could  or  can  be  more  convenient.  Ex* 
pression  of  will  this,  nothing  more :  talent 
necessary,  none  beyond  what  is  manifested 
by  every  child  as  soon  as  it  can  speak.  Not 
%•  any  of  the  four  other  sorts  of  matter.  Not 
to  jpttsk  of  Russian,  Italian,  and  Spanish  trans* 
lations — of  the  expositive  aud  the  ratiodna- 
tive,  the  French  work,  in  which  samples  of 
them  are  exhibited,  has  been  before  the  pub- 
lic ever  since  1802,  and  another  there  has  just 
been  occasion  to  bring  to  view.  Grades  of 
functionaries,  to  either  or  both  of  which  the 
imttrueiiomal  portion  of  the  matter  may  be 
virtually  addressed — subordinate$j  with  a  view 
to  execution  and  effect;  future  legitlatorg,  for 
the  better  explanation  of  the  designs,  with  a 
view  to  fulfilment. 

Case  to  which  the  exempUJIeatumal  more 
particularly  applies,  that  of  an  as  yet  only 
proposed  code.  Legal  systems,  from  which 
the  matter  of  it  may  be  derived,  two :  the 
home,  and  the  aggregate  of  the  most  approved 
fureign,  ones :  the  Aosu  system,  for  the  pur- 
pose of  ej^biting  in  detail  the  JiBorders  for 
^frhich  the  code  is  the  proposed  remedy,  and 
examples  of  particular  arrangements,  in  them- 
selves of  a  benefkiai  nature,  but  in  respect 
of  which  the  system,  taken  in  the  aggregate, 
is  chargeable, — on  account  of  the  narrowness 
of  the  application  made  of  them,  and,  through- 
out the  remainder  of  the  field,  the  employ- 
ment of  flagrantly*unapt  arrangements,  to  the 
exclusion  of  them :  the  Jbreiffn,  for  the  pur- 
pose of  furmshing,  under  this  other  head,  in 
support  of  what  is  proposed,  the  instruction 
afforded  by  experience.  Note,  that  this  same 
exemplifieaiionai  matter  must  not  be  con- 
founded with  the  matter  composed  of  those 
example»,  which  there  may  be  found  occasion 
to  give  as  an  inseparable  part  of  the  enactive, 
though  they  may  be  considered  as  belonging 
also  to  the  expositive. 

.  Next  to  the  expositive  matter.  Purpose 
of  it,  exclusion  of  the  several  imperfections, 
which,  on  every  part  of  the  field,  and  on  this 
19  particular,  discourse  is  liable  to  labour 
upder.  These  are,  on  the  part  of  hearers  and 
readers,  lumconcejHion  and  misooneeptum:  on 
the  part  ai  the  discourse  itself  smiiUeUigibi' 
1^,  oUeurityp  iwieterwdMUpMet  ambifftnty. 


Against  some  of  them,  howsoever  weQ  firamcd 
the  instrument  in  other  respects,  Appropriate 
exposition  will  be  an  indispensable  preventive 
remedy.  But,  to  none  of  them,  without  the 
aid  of  another  remedy,  of  the  purely  negative 
cast,  namely,  avoidance  of  lemgthmeMB,  can  it 
be  a  sufficient  one.  As  to  lengthiDeas,  — it 
api^ies,  not  only  to  the  entire  diaoourae,  bat 
also,  and  with  (fifferent  and  still  worse  eiifect, 
to  its  component  parts  called  semtemegt:  and 
it  is  in  this  latter  case  that  it  is  in  a  more 
particular  degree  productive  of  these  aerersi 
imperfections. 

Efficient  causes  of  lengtkiness  in  sentences, 
—  surplusage  and  ixoolvedness.  Of  imperfee- 
tion  in  botn  these  shapes  in  eomveyameimg  in- 
struments, examples  have  been  seen  above. 
Causes  of  imperfection  in  all  these  shapes, 
more  particularly  in  that  of  ambiguity  —  not 
only  mis'SelectioH  and  lengikiaen  as  above; 
but  miscoilocatUm  likewise;  miscoUocatiflo, 
whether  applied  to  words  or  to  phrases.  For 
the  avoidance  of  it,  a  set  of  rules  will  ere  long 
be  (it  is  hoped)  at  my  learned  master's  aer- 
vice.  For  the  exemplification  of  imperfection 
in  all  manner  of  shapes  in  laws,  matter  in  rich 
harvest  may  be  found  in  the  English  statute 
book:  the  most  conspicuous  repository  of 
every  imperfection  of  which  legislative' laa- 
guajge  is  susceptible.  Towards  remediation, 
a  disposition  has  of  late  been  expressed  by 
those  on  whom  it  depends :  but,  before  that 
is  done  which  the  proper  end  in  view  requires 
to  be  done — before  the  form  in  which  they 
are  presented  is  the  same  with  that  in  use  in 
ordinary  discourse,  with  no  other  difiTerenoe 
than  what  b  necessary  to  the  exclusion  of  the 
above-mentioned  imperfections— not  inoon- 
siderable  is  the  quantity  of  matter,  which, 
in  the  form  of  directive  rules,  will  require  to 
be  iTamed,-*bome  in  mind,  and  for  that  par- 
pose  consigned  to  black  and  white. 

CoUocatioH  —  is  it  a  light  matter  ?  b  it 
without  effect  on  practice  ?  Read  this  oae 
line,  and  judge :  **  Parliament"  says  the  sta- 
tute (4  £d.  III.  c.  14,)  "  shall  be  hoUem  eoery 
year  once,  and  more  often  if  need  6«."  Mis- 
collocation  that.  Proper  collocation  tkU: 
*  *  Parliament  shall  be  holden  every  year  €mee  — 
and,  if  need  be,  more  often."  Not  that  there 
can  be  any  adequate  assurance,  that  by  this 
or  any  other  form  of  words,  the  -would-be 
despot,  in  whose  fiu*e  this  bridle  was  after- 
wards held  up,  would  have  held  himself  bound. 
But,  if  he  had  been — think  of  the  effect  that 
might  have  been  produced  in  the  destiny  of 
England ;  and,  through  England,  of  the  ha- 
bitable globe.  For  general  application,  take 
this  rule.  Imbed,  as  above,  your  limitative 
clause  in  that  one  of  two  prineipeJ  dauaes^ 
to  which  alone  it  is  designed  to  be  applied : 
imbed  it  in  that  one,  instead  of  putting  it  ai 
the  end  of  the  two,  in  one  of  which  it  is  ae<  * 
intended  to  be  applied. 
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:    Of  expoatkm^reiiuiriiig  •  terms,  -^  groapet , 
.which  it  may  be  of  use  to  distinguish,  these : 

I.  Terms  of  tattperta/ jurisprudence.  Ex- 
amples: 1.  Obligation.  2.  Liability.  3.  Right. 
4.  Power.  5.  Responsibility.  6.  Possession. 
Original  source  of  exposition  to  thejwbole 
group,  the  idea  of  a  command. 

II.  Terms  peculiar  to  .EngUth»hred  juris- 
prudence. Examples  from  Uie  field  of  pro- 
perty-law: l.Feofiment.  2.  lien.  3.  Trusts. 
4.  Uses.  5.  Springing  Uses.  6.  Executory 
J>enses.  7.  Tenures.  S.  Mortmain.  In  re- 
gard to  these, — in  a  code  on  the  new  plan, 
only  in  respect  of  the  use  noade  of  them  in 
tnch  parts  of  the  existing  law  as  remains  un- 
abrogated,—  will  expotUion  be  the  proper 
course.  From  the  enacti?e  part  of  the  new 
code*  these,  and  all  those  words  which  no- 
body but  a  lawyer  understands,  should  be 
carefully  excluded :  —  those  alone  employed, 
which,  with  or  without  exposition  therein 
given,  will  be  understood,  —  not  by  lawyers 
alone,  but.  by  everybody  else. 

IlL  Terms  belonging  to  the  common  stock 
of  the  language ;  but  to  which,  by  distortion, 
lawyers  have  given  an  import  intelligible  to 
none  but  themselves.  Examples;  1.  Applied 
to  the  subject-matter  of  property, — real,  in- 
stead of  the  appropriate  and  Rome-bred  de- 
nomination imwwveable,  2.  Penonal  instead 
of  moveabU.  3.  Applied  to  a  conveyance, 
vohaUartf  instead  of  ffratmtoug.  4.  Servitude, 
instead  of  partial  €wnerithip  ritfhtu,  with  the 
correspondent  obligatitnu.  Wanted,  for  this 
idea,  a  more  expressive  eingle-worded  deno- 
mination. Servitude,  a  word  unknown  to 
Engliiih  law :  instead  of  a  particular  interest 
in  a  thutg  immoveable,  the  idea  it  presents  to 
a  non-lawyer  is  —  the  condition  of  a  person : 
—  a  condition  bordering  upon  slavery.  Here 
I  have  to  turn  informer.  Smuggled  in,  by 
this  reformist  of  ours,  has  been  this  same 
word  servitude :  introduced,  without  notice, 
from  continental  into  our  insular  language. 
.  IV.  Terms  belonging  to  the  common  stock 
.of  the  language, — but,  by  reason  of  their 
ambiguity,  coupled  with  frequency  of  occur- 
rence and  importance,  with  reference  to  prac- 
tice, —  their  import  needing  distinction  and 
fixation :  —  terms  universally  intelligible,  but 
by  reason  of  their  ambiguousness,  not  the  less 
needing  to  be  thus  fitted  for  use.  Examples : 
1.  Land.  2.  Modifications  of  place.  3.  Divi- 
sions of  time.  Sub-examples  under  this  head : 
1.  Day,  the  portion  of  the  year:  day,  in  con- 
tradistinction to  night.  2.  Month  lunar, 
ZDonth  calendar.  3.  Year  ordinary,  year  bis- 
sextile. 

v.  Words  there  are,  which,  notwithstand- 
ing the  all-comprehensiveness  of  their  extent, 
and  the  need  there  will  be  of  them  in  an  all- 
comprehensive  code,  need  not  any  express 
definition,  their  import  being  on  each  occasion 
renderied  ^lufficieiiUy  determinate.    To  this  [ 


bead  bdong  divers  names  of  genera  genera 
Uaeima,  besides  the  jurisprudential  terms 
brought  to  view  above.  Examples  of  thest 
terms:  1.  Subject-matters  of  operation:  2. 
Operations.  3.  Correspondent  functions.  4« 
Operators.  5.  Instruments.  6.  Judicial  and 
other  mandates.  7.  States  of  things.  8.  Events. 
9.  Occurrences.  A  pretty  copious  collection 
.of  them  may  be  seen  brought  together  and 
applied,  on  the  occasion  of  the  employment 
given  to  them  in  the  above-mentioned  Con- 
stitutional  Code,  chap.  ix.  Blinisters  oolleo* 
tively.    §  7,  Statittie  JF^netion, 

In  the  case  of  all  those  more  especiallj 
influential  terms, — an  accompaniment,  in  no 
small  degree  beneficial,  might  be  —  a  list  o£ 
sgnongme :  synonyms  to  single  words,  eguivom 
tents  to  short  phrases.  Not  very  numerouy, 
comparatively  speaking,  are  perhaps  the  paici 
of  words,  which,  on  every  possible  occasion, 
may  be  used  interconvertibly,  each  with  as 
much  propriety  as  the  other.  But,  on  eaob 
occasion,  where  any  difference  has  place,  the 
context  will  suffice,  for  security,  against  the 
endeavour,  on  the  part  of  litigants,  to  pro- 
duce, on  the  ground  of  the  attached  synonyiB» 
a  wrong  interpretation  of  the  word  employed 
in  the  text.  By  a  characterutic  feature  of  the 
proposed  system  —  the  ratiocinative  part,--^ 
an  additional,  and  hitherto  unexampled  .sfr* 
curity  will  be  afforded. 

As  to  our  learned  Reformist's  Code, — short 
as  it  is,  candidates  in  it  for  the  honour  of  re- 
ceiving exposition,  I  have  made  out  a  list  of, 
not  fewer  than  289,  belonging  to  one  or  other 
of  the  above  divisions.  These,  however,  in 
no  inconsiderable  number,  apply  not  to  this 
alone,  but  to  every  other  portion  of  the  Paa* 
nomion  — the  All-comprehensive  Code.  Of 
the  whole  stock  belonging  to  that  aggregate, 
the  number,  of  course,  cannot  be  smidl;  but 
the  field  they  belong  to  is  proportionably 
extensive.  The  time  for  each  of  them  to  ro* 
ceive  its  exposition,  is  the  time  when  the 
subject  it  belongs  to,  b  for  the  first  time 
brought  upon  the  carpet. 

Problems  for  solution:  1.  How  to  distin* 
guish  terms  needing,  from  terms  not  needing, 
exposition?  2.  How  to  distinguish  terms 
needing  to  receive  exposition  from  terms  fit 
to  be  employed  in  gitnng  it  9  Scarcely,  even, 
for  statement,  can  room  be  found  here ;  for 
solution,  none:  purpose  of  the  statement* 
showing  that  they  have  not  been,  and  sayiqg 
that  they  ought  not  to  be  neglected. 

Now  as  to  the  ratiocinative  matter.  For 
arrangements  and  correspondent  enactments, 
in  that  part  of  the  field  of  law  to  which  the 
work  in  question  more  especially  applies  -— 
standard  o£  aptitude  say,  the  disappointmeni 
preventive,  or  disappointment  prevention  prinm 
eiple, — or,  more  specifically,  the  unexpected- 
loss-preventing  principle:  —  a  branch  this, 
of  th^  greatest  kt^pineu  prindpk,  with  m 
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tpecial  denominatioo  adapted  to  tba  mattar 
beloiigiag  to  thii  part  of  tiie  field.  —  Preve&t 
4iaappointme&t?  Why?  Atuwer,  ^Tota  dia- 
appointment,  aa  eTcrybody  knows  and  feek^ 
apriaga  a  pain;  nu^inUnde,  proportiaaed  to 
tlia  Value  set  by  the  individual  on  tlie  }»aM^ 
Ifaat  bad  been  expected.  In  tbia  pain  wiU  be 
Ibund  the  only  reason,  wby  any  subject-mat- 
ter of  ownership  should  be  given  to  the  owner 
rather  than  to  an  usurper :  to  an  usurper,  by 
what  denomination  soever  distinguished:  ta- 
irtulcr,  diffiuor^  embezzUr,  tkief,  robber^  and 
so  on:  the  only  reason  why,  to  interests 
germed  veatsd^  more  regard  should  be  paid, 
^hanto  mteresta  noi  so  denoninated :  the 
•aly  reason  wby,  Sm  loss,  —  on  any  occaaioB, 
or  from  any  souroe,  —  indemmty  should  be 
provided.  From  the  non-possession  of  the 
aiiHvma  oi  watehaa  existing  in  other  pockets, 
«— yott,  who  read  this,  ^  you  su£br  anything  7 
Not  you :  and  why  not  ?  because,  not  expeet- 
ing  to  possess  any  one  of  them,  —  no  pmm  of 
^MMippiuUmtMi  do  yott  sufier  from  the  no»» 
possessioB  of  it.  Bat,  if  by  any  hand  other 
than  your  own  —  a  thief  *a,  an  umusl  daiia- 
«Bt*s»  or  a  judge*a»  it  were  taken  from  yoo — 
yes ;  in  any  one  of  these  oases  a  suffet er  yoa 
amild  be :  -*-  qaaatan  of  suffering,  in  a  ratio, 
compounded  of  the  marketable  wilue  of  the 
watdi  with  the  indigency  of  yoar  pecuniary 
circumstances,  to  the  purpose  of  replacing  it, 
aad  the  relative  seasibility  of  your  frame* 

Here,  then,  ia  an  intelfigible  standard,  aad 
the  onlv  one.  Beh^d  now  the  effects  pro** 
daced  by  Ue  hitherto  universal  want  of  it. 
Succedaaeuma,  in  number  infinite ;  but  net 
one  of  them  expressive  of  anything,  besides 
the  aagrounded  staluaca/,  or  say  metUai  tmi^ 
miion^  entertained,  en  the  occasion,  by  him 
who  speaks ; — a  sentiment  of  approbation 
or  disapprobation,  expressed  under  tiie  expect 
tation  of  finding,  or  producing,  the  like  on 
the  part  of  hearers,  but  not  suggestive  of  aay 
ground  whatever,  for  the  sentiraeat  so  enter- 


Examples  deduced  from  this  work  of  our 
Author's  are  the  following:  —  **  I.  Natural 
Justice,  p.  118^  11».  3.  Equity,  119.  3.  Ma. 
taral  Equity,  p.  129.  4.  Justice,  pp.  161, 
321.  5.  Natural  feeling,  p.  30^  6.  Harsh 
law  ....  cries  feelingly  for  correction.  7. 
Our  present  law  viols^  the  first  principle 
of  property,  p.  230."  First  principle  of  pro- 
per^ ?  What  thea  is  its  name  ?  None  does 
our  author  himself  give  to  it :  none  baa  any 
person  else  ever  given  to  it.  Not  so  mudi 
as  that  given  in  Rome-bred  law,  ia  the  quasi- 
Hibernian  style,  to  the  species  of  contract 
denominated  the  umkmmumted.  Yet,  fcr  it 
to  have  a  name  —  and  highly  urgent  ia  its 
need  of  one — somebody  must  stand  god- 
father. Well,  then,  this  is  dene.  As  to  the 
thing  itself,  gmtifying  it  is  to  ase  to  see  n^ 
llaned  MMter  alrea^  laoogftiaing  it»  aad 


applying  it.  Witness  two  passages,  f  114: 
*'  One  daimaat  ought  aot  to  dimpipomt  wah 
other  :'•  p.  148,  **  The  kird-S  oaiais  f  ' 
cooDmensurate  to  hia  tenant's  mss." 
this  with  whatr  by  tbd  conrtesy  of  ] 
ia  called  retuonimg,  m  jodge-aaida  law! 

The  honest  and  exeslleat  work  f 
law  on  this  sulqect,  Le  PsrfUt  Noimire,  haa 
been  already  mentioned,  la  catting'  op—  the 
leaves  of  it,  no  fewer  thaa  fimrtean  m  these 
gaseous  standards  caught  my  ty.  A  fist  I 
took  of  them  haa  unfortanately  been  astdsidL 
In  addition  to  those  abova-flMBtaoaed,  **  Ai» 
Ecy,  Right  Reason,  Natural  Reason,  Lav  ef 
Nature,"  ke,  kc  were  of  the  aasahcr.  ia 
many  instanees,  they  were  even  bros^kt  to» 
gether,  and  stated  as  coafiieting.  Now,  Aea, 
of  these  noU'^Btities,  suppose  eight  on  eae 
side,  six,  and  ao  more,  oa  the  other, — tiaa 
indeed  should  we  have  a  m^oiity.  Bat  sap* 
pose  fourteen  of  these  jmiitmneot  ranged,  aevea 
on  one  side,  seven  oa  Ae  opposite  side;  if 
these  are  to  be  takea  fer  reasons,  the  mesl 
dear-sighted  and  decisive  judge  amy  avow 
himself  a  Lord  Eldon  without  shaase. 

Now  as  to  our  learned  author.  Bzpoaitivi 
matter  he  haa  given  us  a  speeimea  oif  in  !• 
oat  of  118  articles:  namely,  in  Art  5,  Land: 
28,  Execution  of  a  Deed;  29,  Conveyaaee; 
ao.  Settlement;  SI,  Charge;  3»,  Aaalga- 
ment;  39,  Release;  S&,  Execution  of  a  witt; 
74,  Warranty;  86,  Trustee.* 

His  mode  of  exposition  is,  — in  the  ease  ef 
all  but  Land,  Execution  ef  a  Deed,  Saeca- 
turn  of  a  WiU,  and  Trustee,  ^  defisntion  pm 
ffenuB  et  diffkremtiami  m  the  caae  of  Lm^ 
aot  found  referable  to  any  genend  bead:  the 
expresaion  not  quite  so  correct  aa  ooaM  have 


*  AfewwoidalkpropoaefdiiawoidtnHlfe,  la 
everjT  trust  there  are  miee  charaeieia  esoaniially 
and  indispensably  concerned— tncstor,  trmttm^ 
mdiniended  beneftUe :  distinguishable  chaTarttn 
on  every  occasion  these  three:  though,  on  sooie 
occasions,  two  of  them,  as  if  by  Mr.  Matthevs, 
are  played  by  the  same  person :  c 
trustor  being  at  the  sanse 
,  or  one  of  a  number  of  i 
fitses ;  BO,  on  otlier  occssioos,  tnistac.  Bvt»  hs 
this  as  it  may,  without  an  intended  benefitee,  a 
trust  can  no  more  have  existence  than  witfaont  a 
trustor  or  a  trustee.  In  the  Code,  Art.  4,  p.  tfli, 
mention  is  indeed  made  ef  **lAc  feii«/lcisl  ewiM** 
as  a  person  for  whom  a  nominee  is  suppooad  la 
be  <'  in  trust.*'  Bat,  this  same  beneficial  ovnsr 
~~no  where  is  he  mentioned, as  being^like  traiiai, 
one  of  the  oompanv:  and  as  often  aa,  and  in  |io» 
portion  as,  a  teeadi  of  trust  has  place*  the  in- 
tended benefitee  feils  of  being  beneficial  owncE. 
Add  to  this,  that,  under  a  trust,  a  benefit  may  be 
intended  and  recaved,  where  there  is  nothing  that 
it  weuldbeeasytofixupoBaabetogsBiaHf.  £&. 
})eaition,  piopossd  in  fonnof  peraaarajif  Ida- 
finitioui  m  the  ordinary  sense  or  tlie  wasd  aoi 
being  obtainable  for  want  of  a  superioi-geitai.  >- 
Breach  ofirutt  hatpiace,  wAfn,  and  aojkr  t 
through  the  fauii&f  a  truitetty  A  benefit^' 
Jfr  the  intctOed  bem^lteeifim  qfmi^i 
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¥mb  wiihtdi  gfOiiad-worksnAviideffroaiid- 
works  Boi  feiuid  ooBpriscd  in  it.  1b  the  CMt 
•ftkertBuuniiig  three,  jNvcpAraaM;  of  iriiich, 
tlaewbere. 

Bat»  with  this,  or  eny  other  inoomplete  ei- 
temhksfe,  we  sbekl  not  be  teftacfied:  nothiBg 
lew  thui  Ml  ell-eoiDprehcneiTe  one  does  the 
porpoee  require.  Composed  of  the  two  firet 
of  these  five  torts  of  n»tter  is  his  Codt^  dis- 
tiagttished  from  the  rest  of  the  work  by  being 
printed  in  itehcs;  of  the  ratiodnatire,  m-> 
ttrvctional,  and  exenpUfieationel  indistiB* 
giiishebly  blended,  the  rest  of  the  work;  rest, 
ren'dbM,  and  remttmder  in  the  language  of 
learned  gentlemen. 

At  the  head  of  each  article,  a  notice, — 
aflbrding,  by  means  of  one  or  nwre  of  these 
fire  denominations,  intimation  of  the  nature 
and  design  of  the  arddes,  — is  a  document, 
that  has  presented  itself  as  having  Ha  use»  with 
the  exception  of  the  exempUficaiunuii,  which 
lad  not  as  yet  occurred  to  me ;  they  accord- 
ingly exhibit  themselves  throughout  the  whole 
texture  of  the  so  often  mentioned  Gonstittt- 
tional  Code.*  Unfortunately,  so  to  evder 
matters,  as  that  under  no  one  of  the  four  first 
of  the  above-mentioned  five  heads,  shall  any 
matter  be  inserted,  that  can  be  referable  to 
any  or  others  of  them, —  has  not  been  fi>und 
practicable.  On  the  contrary,  all  the  chtm^tM^ 
of  which  the  number  of  heads  prefixt  to  die 
same  article  is  susceptible,  will  perhaps  be 
found  rung  upon  them. 

Nomenclature^  fi>r  a  series,  or  chain,  of  any 
length,  of  the  results  of  successive  dwmtmai 
operatunu^  performed  upon  the  same  integral 
subject-matter.  Principle  of  denomination, 
the  numerical  Subject-matters,  to  which,  in 
the  character  of  integers,  it  is  applicable.  1. 
Our  globe,  or  any  portion  of  it.  2.  The  three 
Mingdoms  metaphoricallv  so  called — the  mi- 
neral, vegetable,  and  ammaL  3.  Weights  and 
Measures.  4.  A  mass  of  discourse  committed 
to  writing — a  liUrary  work.  In  this  kst 
instance  it  is  that  the  idea  applies,  on  the 
present  occasion,  to  our  author's  case. 

Denominations,  section,  bissecdon,  trisseC' 
Hon,  quadrisection,  and  so  on.  Correspondent 
visible  sign  for  the  eye,  the  present  mark 
employed  for  designating  a  section,  a  double 
long j^ —  i  between  its  two  lines  the  figure 

/=/  fir  Jir  s^s 

indicative  of  the  number  of  divisional  opera- 
tions, to  the  result  of  which  it  is  employed 
to  give  expression.     By  the  little  swelling 


*  An  extract  from  it  is  already  in  print,  com- 
posed of  four  sections,  belonging  to  Chap.  I^, 
intituled  Mi^MeUrs  Collectively.  With  the  ad- 
dition  of  other  tracts  belonging  to  the  same  sub- 
ject, it  forms  an  8vo  volume,  under  the  title  of 
CifMai  Aotitude  Maxitmxedy  Expense  MinU 
mtzed.  The  vdume  will  appear  in  the  course  of 
a  few  weeks. 


prodaoed  by  this  pngnmqf,  tto  i 
otjeetioB  wiU,  it  ia hoped,  be  found  ptodiicadi 
or,  to  av«id  it,  instead  of  being  imbedded 
between  the  two/f,  the  nnmeral  may  havt  s 
saigk/»  in stsM  stroke  dr«wn  thmgh  lb 
By  Aese  little  aiiai^emettts,  simple  as  they 
are,  order  might,  for  the  first  tina»  be  sttbN 
■tituted  to  the  ae  yet  universaUky  eodetii^ 
dmoe:  and,  to  aninooBveniaMtly  inade^MU^ 
an  adequate  stock  of  deneiMBaH— a  mAsA* 
tttted.  Pari^Book,  ChmpUr^  Seetkm^Artioki 
Tkk:  scarcely  beyaad  this  doea  the  Iwt  es« 
tend;  and,  as  to  tho  erdoi  in  which  they  aif 
made  to  fi>lh>w  one  aaedher^  the  chaises  ara 
in  a  nwnaer  rung  npeii  it. 

Now  as  to  our  author  and  thia  his  worhu 
DeBominatioBa  employed  in  the  order  ia 
which  they  ksM  faUow,  these:  1.  Part  % 
Title.  3.  ChapUt.  4.  Seetmm.,  ik  iVk  At 
this  kst  stage,  his  stock  of  denoaHnatioaa  if 
exhausted :  the  consequcBM  is, — that  for  tho 
results  of  the  divisftoB  made  ef  the  ^grq^a 
to  whkh  ho  has  given  the  name  of  No.  art 
employed  the  words  firstly,  seoondl  v,  thiidlft 
fimrthly,  fifthly,  all  in  a  state  of  i 
without  any  conuaon  head  for  keeping  1 
in  a  state  of  society. 

Of  all  these  denoauBatkms,  sfc<ton  (fi 
ssco,  to  cut)  is  the  only  one  oompletdy  dm* 
racteristic.  Reason  for  employing  it-^-ili 
having,  as  above,  as  appropriate  sign  belong- 
ing  to  it.  ArticU  followed  by  iMew  there  may 
be  a  eonvouence  in  eoipkyiog^  -*  for  the  Issi; 
wliataoever  ssay  be  the  number  of  tibe  iatea* 
veningdiviaioBaloperatioBa:  these  baiBg  tim 
two  denominations  most  cmamonly  so  eift* 
ployed. 

Alike  applicable  to  whatever  languages  art 
in  use  in  any  nation— this  mode  of  designa- 
tion might  form  part  and  parcel  of  an  universal 
language.  In  the  above-mentioned  proposed 
Constitutional  Code,  I  regret  to  think  it  will 
not  be  found  applied :  it  had  not  occurred  time 
enough. 

Two  other  little  tasks,  at  parting,  for  our 
Hercules. 

I.  For  the  instruction  of  testators  and  their 
draughtsmen,  —  a  paper,  exhibiting  a  picture 
of  the  most  commonly-exemplified  diversifi- 
cations, which  the  state  of  a  pereon's/naiiy 
cona^xtons  admits  of,  with  a  view  to  the  pro* 
visions  desirable,  and  likely  to  be  desired  to 
be  made  for  them,  ta  a  last  Will.  For  such 
provisions  as  require  to  be  made  by  a  Deed^ 
this  picture  is  already  afforded  by  the  Family 
Settlement  Deed.  But  in  this  case  the  pro- 
vision goes  not  beyond  %  Jfuture  contingeni 
fiunily.  Remain,  for  the  objects  of  the  here- 
proposed  provision,  all  sudi  fismilies  as  are 
already  in  existence. 

II.  Provision,  against  the  mischief,  liable 
to  be  done  by  the  retroactive  effects  of  the 
proposed  new  system :  —  mischief,  of  the  na- 
ture of  that,  by  which  the  name  of  an  ex-poeU 
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fdeio  Uw  in  Englisb-bred  law  language  (of 
Un  to  which  is  that  of  privUe^vm^  in  Ci- 
ceronian and  Rome-bred  law-language)  has 
with  so  much  justice  been  rendered  a  name 
of  reproadi.  Here,  if  I  mistake  not,  be  will 
leel  the  conTenience  of  taking  the  diaappouU" 
tKent'prtveiUMg  prindpk  for  his  guide ; — and, 
doing  so,  will  find  in  it  an  adequate  defence 
•gainst  all  objections.  What  the  occasion 
■eems  to  call  for  is — a  detailed  exposition  of 
the  arrangements  proposed  for  Uie  exclusion 
of  mischief  firo|n  this  source.  Self-regarding 
prudence  presents  Uself  as  joining  with  bene- 
Tolenoe  in  calling  for  a  careful  attention  to 
this  subject  On  tlus  part  of  the  ground,  I 
see  the  enemy  lying  in  wait  for  him.  His 
defences,  I  fisar,  are  not,  as  yet,  in  quite  so 
good  a  condition  as  the  occasion  requires. 

-One  passage  exhibits  a  spectacle  I  was  not 
firepared  for:  where  our  author,  taking  « 
radden  spring,  mounting  Pegasus,  and  from 
timlf  making  an  excursion — an  uncalled-for 
excursion  -^  into  eouMiUuiumai  law.  It  is  in 
page  206.  Libellous  the  result :  "feelingB,** 
not  the  IcM  acute  by  being  democratic,  *'  hurt " 
by  it.  Revenge  is  sweet:  retaliation  cheaper 
than  prosecution. 
.'   Auikor,  —  **  The  many  are  a  rope  of  sand. " 

JReviewer,  —  Say,  are  they  so  in  Yankee^ 


Answers,  like  Irish  Echo,  envious  Miise. 
'  Was  it,  to  propitiate  those  on  whom  every 
tiling  depends  for  success,  that  this  tirade  was 
inserted?  If  yes,  when  Sterne's  Accusing 
Angel  goes  up  with  the  passage,  the  Record- 
ing AxitX  shall  have  my  consent  for  dropping 
Ids  obliterating  tear  on  it. 


T6  presenre  myself  from  the  eoosooosBei^ 
as  well  as  the  imputation,  of  injustice,  —  cat 


last  word  more.  Bringing  to  riew  i 
imperfections  and  deficiencies  has  all  alom 
been  the  chief  occupation  of  this  Review:  — 
imperfections,  for  correction ;  deficiencies,  fior 
supply.  Of  the  mass  of  useful  infomnatiQa, 
for  which  we  are  indebted  to  our  phiks. 
thropic  reformist, »  of  the  ability,  as  wdi  ss 
honest  zeal,  displayed  in  the  exposure  of  the 
pecosnt  matter  of  which  the  existiog  syitca 
is  almost  exclusively  composed, — of  the  tng^ 
nuity,  manifested  in  so  large  a  proportion  of 
the  remedies  suggested,  —  no  mentioB  hss 
been  made  but  in  the  most  geneml  teraa. 
But,  to  have  conveyed  any  thing  like  aa 
adequate  idea  of  the  merits  of  tiie  work, 
would  have  required  what,  in  claasical  editor  s 
language,  is  odled  a  perpetual  comment  em 
it,  including  a  reprint  of  the  greatest  part 
of  it. 

As  to  myself,  never,  but  for  my  learned 
master,  should  I  have  obtained  any  toleraUe 
insight  into  this  chaos.  No  probable  fiuther 
prolongation  of  my  life  would  have  sufficed 
for  enabling  me  to  look  into  it  without  the 
lantern  with  which  he  has  fumtslied  me — 
*'  lucema  pedibua  meU :**  —  to  look  into  it — 
I  mean  for  the  only  purpose  —  the  renedial 
—  for  which  I  could  have  brought  myself  to 
look  into  it. 

~  Hoping  that  such  rare  talent,  eoapled  wilh 
such  still  more  rare  virtue,  may  not  be  kxt 
to  the  world,  or  wait  long,  ere  it  be  employed 
by  those  in  whom  alone  is  the  power  of  giving 
effect  to  it»  —  I  conclude. 
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PLAN  OF  A  GENERAL  REGISTER 
OF  llEAL  PROPERTY: 


CONTAIMBD  IN 


A  Gmtmunieaikm  to  Ifo  Cbmrnmianert  cppohiitd  tinder  LeOen  Patent,  of  date 
tke  Qih  June  1828,  to  inquire  into  the  Law. of  England  rapectmg  Seal  Pro^ 
perijfy  andjlntprinitd  m  tke  Appendix  to  their  Third  Etporty  ordered  by  tke 
House  tf  Oommom  to  be  prints,  2M  M(^  18K. 


GsNTLBiftii, — 1.  Bj  your  drdulftr,  dated 
tlie  OtK  and  6thof  Aueott  1829^  and  addressed 
to  variout  penons,  of  WhiHn  I  tben  was,  and 
now  continue  to  be,  one,  joii  were  pleased  to 
can  for  soggestionB  on  the  subject  of  regis- 
tration, as  applied  to  men's  titles  to  the  snb- 
ject-matters  of  the  sort  of  property  termed  in 
English  law  reaf  property.  The  present  ptfper 
is  written  and  presented  to  you  in  obedience 
to  that  call. 

2.  By  your  letterof  the  IB^of  Angtfst  1629, 
addressed  to  myself  atone,  in  answer  to  mine 
to  yoti  of  the  I5th  of  thitt  same  month,  you 
were  pleased  ttThctoOiir  mt  wifli  an  assurance 
in  these  words:  "They**  (meaning  you  the 
said  Commissioners)  '*haye  no  hesitation  in 
saying,  that  they  diould  think  it  their  duty 
to  indude  whatever  may  proceed  from  him" 
(meaning  myself)  **  fai  any  appendix  to  the 
report  which  tiiey  may  hereafter  make  to  hSs 
Majesty."  On  this  assurance  the  present  com- 
munication places  its  reliance. 

3.  The  observations  here  submitted  haVe 
for  theh-  immediate,  appropYiate,  stnd  by  you 
expressly  authorised  subject-matter,  the  phtn 
proposed  foir  the  institution  in  question  by 
yourselves.  But,  by  this  as  by  any  other  pro- 
posal whidi  is  transmitted  to  any  person  for 
examination,  reference,  if  not  expressed  at 
any  rate  implied,  is  ma^,  or  authorized  to  be 
made,  to  some  determinate  set  of  notions  con- 
sidered as  constituting  a  standard  of  propriety, 
— in  a  word,  to  some  principle  or  set  of  prin- 
dples.  I  shall  therefore,  in  so  &r  as  my  own 
conception  of  my  competence  extends,  take 
the  preliminary  liberty  of  submitting  td  yott 
the  leading  features  of  the  sort  of  plan  which, 
to  myself,  presents  itself  as  most  digible,  pre- 
fiK:ed  by  a  short  expodtioB  of  the  prindplei 
Vol.  V. 


from  whidi  they  emanate^  and  to  Vhich  they 
look  for  their  support. 

4.  Superior  utility  and  novelty.  In  these 
I  behold  two  qualities,  the  union  of  which  is 
indispensably  necessary  to  constitute  a  suf- 
iident  warrant  for  any  such  communication 
as  that  in  question.  Tes,  novelty:  for  in  thu 
idea  of  abeence  of  novelty  is  induded  absence 
of  vse/WlneM,  presence  of  usclessneis.  So  fiir 
is  novelty,  when  taken  by  itself  and  not  al- 
leged to  have  inaptitude  for  its  accompaniment 
— so  &r,  I  say,  is  it  from  constituting  any 
reasonable  ground  of  objection  to  a  plan  for 
this  or  any  other  purpose. 

5.  If  this  be  true,  what  shall  we  iay — what 
shall  we  think —  of  those  by  whom,  nHthout 
controverting  the  utility  of  a  proposed  plan, 
be  it  tirhiKt  it  may,  the  alleged  ntmelfy  is  held 
up  to  view  in  the  character  of  a  ground  for 
the  rejection  of  it — of  thote,  in  a  word,  by 
whom  the  word  innovation  is  employed  as  a 
token  of  disapprobation  tod  an  instrument  of 


6.  As  to  mj  own  competence,  I  consider 
it,^  and  accordmgly  speak  of  it,  as  having  cer« 
tun  defined  and  precise  limits,  and  on  the 
outside  of  those  limits  lies  all  information  as 
to  all  sudi  matters  oi  fact  the  knowledge  of 
which  is  not  capable  of  bemg  possessed  by  an 
individual  not  actuidly  engaged  in  the  prac* 
tioe  of  the  profession,  whidi  has  for  the  sub- 
ject-matter of  its  exerdse  the  subject-matter 
of  the  commission  in  virtue  of  which  you  have 
been  pleased  to  make  this  cidl  upon  me ;  what- 
soever, therefore,  I  shall  venture  to  propose, 
you  wUl  understand  as  calluig  upon  you  for 
amendment,  as  for  as  requisite ;  amendment, 
in  every  one  of  its  three  shapes — subtraction^ 
addition,  and  substitution. 
Dd 
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7.  On  this  oonaibii,  the  part  which  I  take 
iti  the  buainew  will  be  seen  to  confine  itself 
to  the  giving  a  comparatively  small  number 
of  suggestions,  by  the  adoption  of  which,  if, 
and  in  so  &r  as,  my  view  of  the  matter  is  cor- 
rect, it  would  be  put  into  a  new,  and  that  the 
moet  appropriate  conceivable  form. 

8;  In  and  by  various  parts  of  my  pabfiofi- 
tibns,  I  stand  pledged  to- the  public  never  to 
propose  or  advocate — never  to  oppose  and 
combat  —  any  law^  or  instituticm  actually 
established,  or  proposed  to  be  established, 
without  attaching  to  it  an  accompaniment, 
composed  of  reoMOJu ;  meaning  by  reasatu^ 
eonsidenitions  having  for  their  object  the 
showing  in  what  manner,  immediately,  or 
through  the  medium  of  a  chain  of  any  length, 
of  causes  and  effects,  the  arrangement  pro- 
posed presents  itself  as  likely  to  give  a  net 
increase  to  the  happmen  of  the  person  or  per- 
sons in  question ;  that  i»  to  say,  to  the  balance 
on  the  side  of  pleasure,  after  deduction  made 
of  the  quantity  of  pain  experienced  during 
the  period  in  question.  As  on  all  other  oc- 
oisions,  BO  on  this,  l»v  this  eagi^enent  I 
regard  myself  as  bound. 

9.  In  one  of  those  same  publications,  in 
particttlar,  the  subject-matter  of  consideration 
comprehends  the  entire  aggr^;ate  of  all  the 
several  sorts  oifimctionaneM  of  which  the  of- 
ficial establishment  of  any  country  is,  or  in 
the  nature  of  things  can  be,  composed ;  those 
here  in  question  are  consequently  comprised ; 
and  throughout  that  work  may  be  seen  a  spe- 
cimen of  the  above-mentioned  accompaniment, 
namely,  in  the  instance  of  every  article  which 
has  for  a  heading  the  word  ratiodnative.  The 
wiork  I  am  alluding  to  is  that  which  has  for 
Its  title  "  Constitutional  Code ;  for  the  use 
of  aU  Nations  and  all  Governments  professing 
Liberal  Opinions." 

10.  So  much  as  to  my  plan.  Now,  gentle- 
men, as  to  yours,  oonsidored  in  like  manner 
with  reference  to  reasone.  Your  plan  is  be- 
Ibre  the  public ;  with  all  due  deference,  what 
I  have  to  propose  is  a  somewhat  difierent  one. 
Your  reports  on  the  subject  lie  before  me.  I 
look  in  them  for  reoMoru :  I  find  in  them  no 
sudi  thing.  A  bill*  moved  for  in  pursuance  of 
those  same  reports,  has  been  before  the  pub- 
lic. I  look  in  it  for  reasone :  neither  in  that 
same  proposed  law  do  I  find  anv  such  thing. 
As  in  ^  one  instrument,  so  m  the  other, 
9tat  pro  ratioue  voiuntae.  As  for  me, — m^ 
will  not  having  any  chance  for  the  being 
clothed  and  armed  with  legal  power,— the 
power  of  reason,  if  I  can  find  any  on  my  side, 
IS  my  sole  resource :  $iat  pro  vobaUtUe  ratio, 

11.  Is  it  even  unprecedented,  this  same  ac- 
companiment? Look  to  TFIestezas^erAaZT.  In 
Westminster  Hall,  when  in  a  judicatory,  a 
judgCf  snd  in  particular  a  Chief-Justice,  bears 
Bis  part  in  the  making  of  the  sort  of  decision 
called  a  judgmetUp  and,  for  a  ground  of  that 


same  judgment,  delivers  his  opwios  ;  in  tUs 
case,  if  the  importance  of  the  nsatter  presents 
itself  to  him  as  calling  for  any  further  sop- 
port,  he  finis  not  to  deliver  his  reaeons. 

12.  Again.  When,  from  the  jadgment  of 
one  judicatory,  a  party  makes  his  appeal  to 
another  judicatory;  in  this  case,  al^o,  a  man 
submits  to  the  superior  authority  in  qaeation 
hisreosoas. 

18.  Now  then,  gBBtlemen, — io  your  qua- 
lity of  learned  gentlemen,  let  me  ask  yen — 
if  in  the  business  of  judicature  a  support  ef 
this  kind  is  needful,  how  much  stronger  is  not 
the  need  of  it  that  has  place  in  the  baaiBese 
of  legiMlatiom9.^ihai  biisincBs,  to  ike  impor- 
tance  of  which,  the  extent  of  the  eonee^Dca- 
oes  considered,  the  importance  of  the  buaiiiess 
of  judicature  is  but  as  mmber  one  to  iufiaif  y. 

14.  Not  altogether  insensible  to  this  de- 
mand  has  the  Legislature  of  this  eountrj  beca 
even  in  its  hitherto  corrupted  state.  At  the 
commencement  of  a  statute,  somethiiig  » the 
guise  of  reaean  has  been  customarily  and  re- 
gularly served  out.  Served  out !  Yes  ;  htA 
of  what  sort?  Ofasort  such  aaa  JSradbctoa 
in  the  drama  of  F^o,  or  the  014  Wasnaa 
in  the  history  of  Little  Red-Bidng-hood,  m 
a  legislator  in  the  land  of  Gotham,  nnigfat  have 
been  proud  of. 

lo.  **  Whereas  it  is  €xpediemt"-^Wiik^kue 
four  words  commences  the  train  of  surplnaage, 
of  which,  under  Uatdiless  Constitatioii,  the 
greatest  part  of  an  act  of  Parliament  ia  so  re- 
gularly composed :  of  these  words  b  ooospoacd 
the  whole  of  that  portion  of  matter  ia  wiii^ 
the  draughtsman  places  histmst,  in  the  dia- 
racter  oi  n /uetificatiou  for  the  exercise  made 
by  him  of  that  authori^  of  which  lie  ia  the 
organ,  when  laying  about  him  and  scatterii^ 
broad-cast  the  seeds  of  good  and  evil,  with  so 
little  expense  in  the  shape  of  thcmglu, 

16.  Now  then  as  to  the  particular  bill  dbova 
alluded  to«  In  that  same  bill,  on  looking  ia- 
to  it  fi>r  reosoRf ,  though  I  cannot  find  aay 
such  thing,  yet  what  I  do  find  is  the  just- 
named  something  whidi  seems  intended  ta 
serve  instead  of  reasons.  It  is  eompoaed  «l 
those  same  four  words— '*lf%<rMs  it  it  eajM- 
dient:**  it  is  that  same  Vox  etprmterea  mikiL  I 
speak  thus  freely ;  because,  if  ia  that  saase 
dictum  there  be  anythuig  oi/mtmtjf^  or  if  jroa 
please,  of  silKjwss(aiMl  in  my  vie  wof  the  matter, 
that  there  is»  in  abundance,)  you,  geatleaieB, 
are  not,  any  of  you,  chargeable  with  it.  How 
little  soever  in  aooordaoes  with  scasoa,  this 
phrsse,  it  cvmot  be  denied,  iamost  perfectly 
m  accordance  with  precedent :  without  it,  th» 
or  that  high  functionary,  whose  name^  ofidal 
and  personal,  sooner  or  later  shall  aad  will 
be  made  publicly  known,  .^  inasmuch  as  his 
remuneration  has  been  made  to  riae,  ia  pro- 
portion as  the  rule  of  action  has>  by  tta  im- 
mensity, and  obscurity,,  and  ricfanesa  ia  sur- 
plussge,  been  made  to  increase  ii|  jnnyti^nde 
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§at  Its  proleiiadpurpofe,— this  MMwOwmfd 
and  self-paid  eomptroUer  of  tbe  authori^  d 
the  King  in  PkrliameBl,  thia  aecret  imposer 
of  tazea  for  hia  own  benefit,  might  §aA  the 
ifiU  incomplete,  and  aa  am:h  find  kkme^ 
obliged  to  thronr  it  overboard. 

17.  Houaes,  honourable  and  right  bonouTf 
able,  have  eaeh  of  them  ita  aUauUng  orden* 
They  have  in  common  thia  one  $UmdiMg  reof 
son.  It  ia  aa  good  for  one  thing  aa  another : 
lor  one  propoied  enactment  aa  for  another. 
In  thia  ita  aptitude,  however,  there  it  nothing 
of  peculiarity :  nothing  but  what  might  be 
ahared  with  it  by  any  other  four  worda,  drawn, 
in  the  way  of  lottery,  out  of  a  dictionary. 

18.  Such  is  the  sort  of  embelliabroent  be- 
longing to  a  bUl — meaning  a  future  contin- 
gent tiatuU.  Of  a  pieoe  with  it — in  exact 
keeping  with  it — are,  in  a  apeecA,  the  two 
locutions —  "  contrary  to  evety  prmapU  of 
justice" and  •* eontrory  fe  tkMfittt  urinapUt 
o/juitiee"  bearing  upon  the  fiuse  ot  them  the 
marks  of  the  above-mentioned  country  of 
Gothamj  as  the  country  from  which  these 
coronuMlitiea  were,  all  of  them,  imported. 

10.  But,  of  this  hwt-mentkmed  embeUiah- 
OMnt,  the  ground  to  which  it  ia  anited,  and 
on  which  it  is  commonly  embroidered,  being, 
not  a  biUj  but  a  tpeeeh^  I  find  not  any  exem- 
plification in  the  authoritative  article  of 
piece-gooda  I  have  been  speaking  o£  Only, 
therefore,  for  ebieidaiwn^  —  or,  if  you  please, 
for  iUuUraium,  —  not  for  jusHfieaiion,  is  the 
mention  made  which  I  have  ventured  thus  to 
make  of  it. 

20.  Happily,  a  new  order  of  thinga  ia  at 
length  born.  Nonaenm  will  not,  for  ever,  sit 
on  the  throne  of  coaiauM  $em$e4 

21.  jReoBonaj  prmcipleM^  ends,  nMona,  m/et, 
nuLry'flM,  aziomSi  pontumMf-propontioMs,  On 
the  present  oocaaioo,  had  I  to  do  that  which, 
on  some  future  oceaaum  I  may  notimpoasiUy 
have  to  do,  — namely^  in  my  address  to  you, 
to  take  for  the  subject-matter  of  it  the  wkok 
of  the  field  of  reoi  property ^ — in  that  eaae, 
in  the  character  oiprimeiples,  I  might  have  to 
submit  to  your  oonsideratien  no  fewer  than 
aeven-and-twenty  worda,  or  seta  of  words, 
which,  is  the  form  of  a  trett  compoaed  of  a 
trunk  with  branches  and  sub-brandwt,  adled 
by  logicians  in  former  days  the  arbor  porpky- 
rum,  lie  at  this  moment  befiwe  my  view;  and 
with  them  would  eome  the  whole  oor<^<^e  (aa 
the  French  say)  of  the  genera  generaliesima 
above-mentioned :  for,  wheresoever  I  tread, 
my  wish  and  endeavour  is  to  find,  and  if  I  do 
not  find  to  laaAe,  my  foundation  aure.  Hap- 
pily for  us  all,  on  the  present  occasion,  not 
more  than  two  of  these  principles  will  it  he 
necessary  for  bm  to  trouUe  you  with ;  with 
the  addition  of  a  email  quantity  of  matter, 
under  the  head  of  reasone  and  that  of  ends 
and  meane :  and  a  few  preparatory  proposi- 
tions, which  present  theowelves  tony  view, 


aa  being  rtlev«it,  eonduiive,  ai^l  inoontes^ 
table. 

29.  Tbeae  prindples  are  ^  1.  Tke  greatest 
k^pptmeuprpichU,  or  say,  tke  happiness^maH' 
mixing  prindpte;  and,  2.  T%e  dts^pouU^ 
ment^minimiting^  or  say  d^^appotntment^prei-' 
venting^  or  a^y  non-di^apfointmeni'priiidpU, 
Yea,  verily,  the  diseppoiMtment'minimizing 
principle.  Nay,  good  gentlemen,  do  not  bf 
horrified  by  it;  for  here,  not  ooly  on  sure 
ground  do  I  tread,  but,  as  you  will  see,  on 
authoritative  ground;  on  ground,  which  you 
will  find  yourselves  estoj^ped  froip  denying  to 
be  authoritative. 

23.  Am  to  my  reasons^  what  I  cannot  but 
apprehend  ia,  that  by  the  mention  thus  and 
here  made  of  them,  may  be  called  to  the 
minda  of  aome  of  you  tbe  image  of  the  old 
stew^  in  AdcUson's  drama  of  the  Haunted 
House,  who,  after  speaking  of  reasons  and  of 
mwsg  reasons,  goes  on  to  say,  '*  at  present  I 
shall  mention  only  seven:  but  for  thia  I 
must  take  my  chimce. 

24.  Now  for  my  authority.  Truly  grad- 
fying  it  ia  to  me  on  this  occasion,  to  find  in 
accordance  with  this  notion  of  mine  about 
disappointment,  the  opinion,  as  proved  by  the 
practice,  of  a  distinguished  member  of  your 
own  body.  It  preserves,  in  the  oompletest 
manner,  from  the  reprofusti  caat  by  the  word 
theoretical,  this  aane  disappoieUnent*mini- 
mixing  prindple. 

26.  In  the  ao  admirably  inatructive  and 
usefia  work  of  Mr.  Tyrrell,  intituled  "  Sug- 
gestions sent  to  the  Commissioners  appointed 
to  inquire  into  the  Laws  of  Real  Property," 
I  have  the  satiafiwrtion  of  sedng  this  same 
prindple  three  seversl  times  referred  to  as 
the  ground  of  the  arrangements  which  he  r^- 
QDnunends. 

I.  In  page  121  —  **  The  expenae,  uncer- 
tainty, and  dis^ftpointment,  which  usually  at- 
tend suits  for  long-forgotten  claims,  render 
them,"  says  he,  '*  a  source  of  more  injury 
than  benefit  to  the  church." 

26.  II.  In  page  239— <*  Tithes,  under  a 
descent,"  says  he,  **  can  never  be  considered 
secure,  until  the  right  of  the  devisee  has  been 
barred;  and  a  few  cases  of  hardship  to  dis- 
appointed devisees  are  not,"  continues  he, 
•«  of  so  muA  importance  sa  the  i^dvantsge — 
the  aafe  alienatioQ  of  property."  Thua  fiur 
Mr.  TyrreU. 

27.  And  if  such  is  the  uiferioritg  of  the  im- 
portance  of  these  few  esses  of  hardship  to 
disappointed  devisees,  whence  comes  this  same 
inferiority? —  whence  comes  it  (I  ask)  but 
from  thia,  namely,  that,  in  the  cases  in  which 
by  the  result  the  alienation  has  been  shown 
to  be  unsafe,  disappointment  has  been  pro- 
duced by  that  same  result,  sod  that  these 
eases  having  been  more  trnm^rous  than  those 
others,  the  sum  of  the  fMts  tbat  Jjias  thereby 
been  produced  in  th^w  4il<*mwtioBe4  Qt^h 
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is  grester  than  that  which  has  been  produced 
in  the^sZ-mentioned  cases  ? 

28.  IIL  Lastly,  in  pagedi2_8peaking  of 
of  the  wording  of  a  certain  devise  (the  par- 
tictdars  of  which  are  not  material  to  this 
purpose,)  he  gives  as  the  reason  of  the  eatp- 
stntction  (or,  as  a  non-hiwyer  might  say,  the 
interpretation,)  he  recommends,  this — narae- 
ty,  that  '*  if  no  gift-  had  been  made  to  the 
owner  of  the  property,  the  person  to  whom 
it  was  devised  must"  (he  says)  *'  have  been 
diMppoirUed :"  meaning  evidently  that,  on 
the  supposition,  that,  if  in  the  sort  of  case 
in  question,  the  disposition  made  of  the  pro- 
perty in  question  by  the  judge,  is  that  wliich 
he  (Mr.  TyrreU)  recommends, — on  that  sup- 
position in  the  breast  of  the  party  in  whos^ 
di^fllvour  that  same  disposition  operated  either 
no  such  pain  at  all  would  be  produced,  or  if 
any  (pecuniary  circumstances  being  supposed 
to  be  on  both  sides  equal,)  the  pain  would 
not  be  80  great  as  in  the  contrary  case. 
.  29. 1  come  now  to  speak  o£endB  and  means : 
ends;  the  attainment  of  vriach  ought  to  be 
kept  in  view  and  aimed  at,  on  the  occasion 
of  whatever  arrangements  come  to  be  taken 
for  the  establishment  of  the  proposed  insti- 
tution; and  are  accordingly  aimed  at,  in  the 
suggestions  which  here  follow.  These  ends 
are'  distinguishable  into  two^-namely,-  the 
primttry  and  the  eetmtdary, 

SO.  Firsti  as,  to  the  primary  end.  The  evil, 
against  which  a  remedy  is  hereby  endeavoured 
to  be  applied,  consists  in  the  unexpected  loss 
of  money  or  money's  worth :  the  primary  end 
aimed  at  is  —  the  prevention  of  this  loss. 

31.  Then,  as  to  the  secondary  end.  On  the 
occasion,  and  for  the  purpose,  of  the  appli- 
cation of  this  remedy,  a  certain  series  of 
operations,  or  (as  among  lawyers  the  phrase 
is)  a  certain  course  of  procedure  is  necessary: 
on  which  occasion,  evil  to  a  greater  or  less 
amount  in  the  several  shapes  of  delays  ear- 
pense,  and  vexation,  cannot  but  have  place. 
In  the  remedy  we  behold  a  hen^t;  ia  t^ 
last -mentioned  evil  we  behold  a  htrthen, 
attached  to  that  same  benefit;  and  what 
remains,  after  subtraction  of  the  amount  of 
the  burthen,  will  be  the  amount,  or  say  dear 
vabie,  of  the  benefit;  and  the  institution 
having  for  its  primary  end  the  conferring  on 
the" individuals  interested  tiiat  same  benefit; 
the  minimization  of  this  same  burthen  is  that 
which  it  has  for  its  secondary  end. 

32.  Just  so  is  it  in  the  case  where,  instead 
of  a  register-office,  the  scene  lies  in  a  court 
of  justice;  the  benefit  sought  is  a  remedy 
against  wrong ;  and  this  is  what  that  insti- 
tution has  for  its  primary  end ;  the  attached 
burthen  consists  here  also  of  em'/in  these  same 
several  shapes  of  delmf,  expense,  and  vexit- 
tion:  and  ihe  minimization  of  the  evil,  in 
these  its  several  shapes,  has  been  considered 
and  spoken  of  as  that  which  the  institutioD 


of  a  court  of  justice,  with  itv  course  of  piv^ 
eedure,  has  tor  its  secondary  end. 

33.  On  examination  made  intothe  wtaaaer 
ai  which  these  two  ends  —  the  primary  sad 
the  seeondary  —  may  most  effecOiaUy  he  st- 
tained,  namdy,  by  tiie  maxtmization  of  aptt- 
tude  on- the  jpart  of  the  mathiel  as  weD  as  the 
personnel  (to  borrow  a  phrase  from  the  «v 
department)  —  that  is  to  say,  the  bmhUng  sr 
buildings,  and  its  or  ihear  official  iMkabitmts, 
—  together  with  the  minimization  of  the  ex- 
pense  —  my  eyes  have  fixed  upoo  eeven  dis- 
tinguishable objects  in  the  diaractcr  of  awaat, 
eadi  of  them,  for  the  attamment  of  one  cr 
both  of  these  two  ends ;  and,  within  the  fieU 
of  each  of  these  seven  objects,  tmeams  of  a 
more  partieblar  nature,  which,  with  refiereaes 
to  them,  may  be  styled  means  ofejB^etmatum; 
and  which  I  shall  acoordingly  dessgnate  by 
such  their  proper  name. 

34.  Objects  and  memns  ofeffeetuaiimi  taka 
together,  thinking  that  tu  this  or  tbat  one  of 
you,  gentlemen,  it  may  perhaps  be  natter  of 
convenience  to  have  them  upon  aeoaflioo  vi> 
sible,  all  of  them,  at  one  and  the  same  g^anee, 
I  have  given  expression  to  the  toui  ensemUe 
of  them  on  the  same  side  of  a  leaf  of  paper, 
in  and  by  a  table,  which  will  almost  imoe- 
diately  present  itself  to  your  view. 

35.  Of  the  evil,  the  prevention  of  whic^ 
constitutes  the  primary  end,  five  different  mo- 
dificatioBS  may  be  distinguished,  each  liable 
to  fidl  on  a  correspondent  descriptioii  or  dui 
of  persona:  the  diversity  m  the  deacriptiaB 
of  these  same  modifications  of  the  cTil  wiU 
be  seen  to  have  for  itacanse  a  oorreapondeat 
diversity  in  the  relative  aituatioos  of  the 
classes  of  persons  who  stand  opposed  to  it 

36.  Inallfivecases,  the  loss^  with  the  sof. 
fering  consequent  upon  it,  has  for  its  efficicai 
cause  the  badness  (^the  title  to  the  snbject- 
matter  of  property  in  question.  In  soine  one 
of  these  same  cases,  the  suffering  has  for  its 
immediate  cause  the  actual  loss  of  an  inunov- 
able  subject-matter  of  property  or  'ccHoe  m- 
terest  therein ;  in  others,  loss  in  the  shape  of 
money:  in  others,  again,  that  which  the  aiif- 
feringhas  for  its  immediate  cause,  isthst  whidi 
may  with  more  propriety  be  considered  as 
non-acquisition  of  pmfii  or  say  bem^,  thn 
positive  loss  or  say  bitrthen, 

37.  Here,  then,  in  the  aggregate^  sre  so 
many  cases  otsuffining,  which,  when  regarded 
separately,  may  be  thus  described: 

L  Case  the>irst.~  Sufferer,  a  person  who 
is  in  possession-  or  in  fixt  expectancy  of  a 
subject-matter  of  real  property,  or  of  sn  in- 
terest therein,  the  Htle  to  whidi,  for  wacnt  of 
some  piece  of  evidence,  some  saving  AaMsMpe, 
which  a  registration  office  would  have  talua 
charge  of  and  rendered  aceessible  to  nU  per- 
sons interested,  turns  out  to  be  bad, 

38.  II.  Csse  the  second --Sttfimr,  nper- 
son  who,  having  paid  money  for  the  | 
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of  a  subject-matter  of  real  property,  or  of  an 
interest  therein,  fiuls  of  receiving  it;  he  who, 
in  return  for  the  money,  has  undertaken  to 
cause  him  to  receive  it,  finding  himself  ren- 
dered, by  the  badness  of  his  title  to  it,  unable 
so  to  do ;  say,  in  six  words,  apwehaur  on  a 
bad  title. 

39.  IIL  Case  the  third,  ^Sufferer,  a  per- 
son who,  having  paid  money  on  the  security 
of  a  subject-matter  of  real  property,  or  in- 
terest therein,  in  such  sort  that  if  the  money, 
with  the  interest  dne-Qpon  it,  fails  of  being 
put  into  his  hands  on  or  before  a  certain  point 
of  time,  the  tfiing  itseli^  or  money  to  be  raised 
by  the  sale  of  it,  as  above,  wiU  be  put  into 
those  same  hands,  is  by  that  same  cause  pre- 
vented firom  so  receiving  it;  say,  in  six  words, 
a  lewder  on  a  bad  title, 

40.  IV.  Case  the /bvrM Sufferer,  awoutd- 

be  teller  vnth  a  bad  title;  prevented  from 
becoming  actwal  seller  of  it  by  the  badneu 
of  his  title  to  it. 

41.  V.  Case  tke  fifth — Sufferer,  a  would-be 
jmrehaser,  if  prevented  fi'om  becoming  actual 
purchaser  by  the  badness  of  tiie  would-be  sel- 
ler's title. 

In  these  two  last  cases,  as  well  as  in  the 
three  fir tt^  suffering  has  place;  and  that  suf- 
fering has  disappointment  for  its  cause.  But, 
in  tiiese  same  cases,  the  nature  and  the  im- 
mediate cause  of  the  evil  are  too  diversified, 
nusceUBneous,  and  uncertain,  to  admit  of  any 
more  particular  description  here. 

42.  Now  for  the  above-mentioned  string 
of  preparatory  propositions. 

I.  The  institution  for  the  existence  and 
organization  of  which  you  are  occupied  in 
making  preparation,  consists  of  a  building,  or 
set  of  buildings,  to  be  employed  in  the  dia- 
racter  of  a  register-office,  or  set  of  register- 
offices,  together  with  an  official  ettabUshment 
for  the  carrying  on  the  business  by  the  per- 
formance of  wbich  the  benefit  contemplated 
is  designed  to  be  conferred  on  the  several 
persons  interested. 

43.  IL  This  lienefit  condsts  in  the  pre- 
serving fi'om  deperitionf  and  keeping  in  a  state 
of  aeceeeibUitsf  to  aU  persons  lawfully  inte- 
rested, a  certain  dass  of  written  instruments, 
or  say  documents,  which  have  been  fiamed 
for  the  purpose  of  affording,  upon  occasion, 
sufficient  evidence  of  men's  right  and  title 
to  property  of  a  certain  description,  distin- 
guished by  the  name  of  real  property. 

44.  IIL  Of  this  benefit,  the  principal,  if 
not  the  only  intrinsically  valuable,  but  at  any 
rate  abundantly  sufficient,  use,  consists  in 
the  preserving  the  severid  proprietors  and 
other  persons  respectively  interested,  from 
the  pain  of  disappointment;  namely,  that 
pain,  or  say  that  uneasineu,  which  a  man 
experiences  when,  without  his  consent,  any 
thing  valuable  which  he  has  been  in  the  habit 
of  kwking  to  as  his  own,  ceases  so  to  be  looked 


upon  by  him ;  which  said  uneasiness  has  not 
place  in  the  mind  of  any  person  who  has  not 
been  in  that  same  habit  or  state  of  mind  in 
relation  to  that  same  thing.  **  Blessed  is  he 
that  expecteth  not,  for  he  shall  not  be  dis- 
appointed," says  an  addition  proposed  to  be 
made  to  the  beatitudes,  if  I  misrecollect  not, 
by  Dean  Swift. 

45.  IV.  Of  these  two  parts  of  the  insti.. 
tution,  neither  can  be  brought  into  or  kept 
in  existence  and  applied  to  use,  without  a 
quantity,  more  or  less  considerable  of  expense 
in  the  shape  of  money. 

46.  V.  This  money  is  not  obtainable  but 
by  means  of  taxes. 

47.  VI.  In  so  far  as  taxes  are  imposed, 
money  is  taken  from  persons  without  their 
consent;  and  thereby,  in  their  minds,  a  quan* 
tity,  more  or  less  considerable,  of  pain  pro- 
duced. 

48.  VII.  As  to  aptitude.  The  more  com- 
plete  the  relative  aptitude  of  the  several 
persons  so  employed,  rektion  had  to  their 
respective  official  operations,  the  better.  So 
likewise  of  the  dead  stock. 

49.  VIII.  To  come  back  to  the  expense, 
that  that  and  aptitude  may  be  considered  in 
conjunction.  The  less  the  expense  empbyod 
in  tiie  purchase  of  their  respective  services, 
so  long  as  that  aptitude  is  not  thereby  dimi- 
nished, as  well  as  in  the  provision  ipade  of 
the  dead  stoch,  the  better. 

50.  IX.  For  giving,  in  the  most  concise 
and  easily-remembered  form,  in  the  compass 
oi  seven  words,  expression  to  both  thiese  so 
intimately-connected  positions,  existence  has 
been  given  to  this  one  rule — Let  official  ap^ 
titude  be  maximized,  expense  minimized. 

Now  comes  the  promised  Table  of  Objects, 
and  means  of  effectuation. 
L  Olject  the  First— -Expense  minihizbd  : 

—  Proposed  means  of  effectuation,  these — 

1.  Building,  for  reception  of  the  stock,  one 
and  no  more  than  one. 

2.  Assistant  registrars,  or  say  registrar  de- 
putes, superfluous  none. 

3.  Of  assistant  registrars,  or  say  registrars 
depute,  the  salaries  minimized  by  competi- 
tion. And  see  Object  IIL 

4.  Of  registrar  deputes  during  the  proba^ 
tionary  year,  the  service  gratuitous. 

5.  For  an  object  of  reference,  map  of  the 
whole  territory :  and  see  Object  V. 

6.  For  exemplars  of  the  documents,  the 
mangold  mode  of  writing  employed :  and  see 
Object  VL 

IL  Olgectthe  Second^DsLAY  minimized 
— delay  of  the  service  rendered  to  the  suitors : 

—  Means  of  effictuation,  these  — 

1.  Attendance  uninterrupted— adequate  to 
all  demands. 

2.  Profit  to  functionaries  from.delay,  none 
in  any  shape. 

IIL  Object th^  Third—  Aptituqe  of  the 
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F9VCTI0NABIB8       1CaXIH1ZB1>  :  — 

Meatu  6f  Bffkctuotion^  tiiese  — 

L  SiniMer  interest  exeluded^  bjr  the  com- 
plete substitution  of  iakay  to  fee$s  branch 
of  at>popriate  aptittide  thereby  secured,  th6 
ikortu, 

2.  Probationership,  antecedently  to  defi- 
nitive location :  branches  of  aptitude  thereby 
secured,  the  intettechtal  and  active. 

3.  Securities  for  appropriate  aptitude^  in 
dU  its  branches,  numerous)  and  effectual  (as 
^11  be  seen)  beyond  ail  ezani]rie. 

IV.  Object  the  Fourth— Aptitude  of  the 
MACtnivvRT  MAJOMiEED:  —  Afeons  of  effic- 
tuation^  these  — 

1.  The  arrangements  r^arded  by  antidpa- 
fion  as  being  best  adapted  having  been  ap- 
pointed by  parliament,  head  registrar  (he  being 
divested  of  all  sinister  interest)  empowered 
to  make  eventually  effective  amendments,  by 
the  light  of  experience,  subject  to  disallow- 
ance by  King  or  tiiher  House. 

V.  Object  the  Fifth  —  Security  for  the 
eillciency  of  this  same  process  of  registration 
maximized : — Mean$  of  effectuation,  these — 

1.  OMeet  of  reference,  in  the  description 
given  of  the  {Nlreels,  an  all-comprehensive 
map  of  the  whoU  territory,  as  per  Object  I.,- 
atclusive  of  maps  of  distrieU, 

VL  Object  the  Sixth— Extent  of  tiie  ap- 
plication  liiade  of  this  same  remedy  maxi- 
mized:— MeanM  of  effectuation,  these — 

1.  Subject-mattefs  of  property  (moveable 
excepted)  aU  admitted;  copyholds,  lease- 
holds and  incorporeal ;  thence,  in  correspon- 
dent number,  the  proprietors. 

2.  Fees  exacted  or  permitted,  w>ne ;  thence 
the  relatively  unopulent  not  exduded  from 
the  benefit  iH  the  remedy. 

8.  The  sumt/bM  mode  of  writing  employed, 
as  per  Object  I. ;  thence,  expense  in  reniu. 
Deration  of  skilled  labour  saved  to  suitors, 
and  the  number  of  exemphm  furnished  ren- 
dered correspondent  to  the  demand, 

VIL  Olject  the  Seventh  —  Minimization 
of  the  burthen  with  which  the  benefit  is 
tlogged :  —  Mtane  of  effectuation,  these — 

1.  Fees  (aa  above)  none.  See  Objjecta  I. 
andVL 

2.  Means  of  communietitim  for  documents 
and  other  writings,  the  Utter^potts  thence, 
expense  of  separate  eonimuflication  through 
$killed  labour,  saved. 

In  relation  to  these  several  msam  ofefffec* 
tuation,  now  follow  the  promised  explanatory 
and  justificative  matters  in  detaiL 

Now  then  for  these  several  OBJXcts  and 
meant  of  effectuation  in  detail. 

I.  FiasT  Object  to  be  accomplished  — 
the  Expense  minimized : -^  Means  of  ^dua" 
tion,  these — 

1.  Means  th^  flrtt :  ^  Bwldbi|f^  for  the 
lodgment  of  the  whole  stock — maiiriel  and 
pet-io^tiut  (as  the  phrase  is  in  French). to- 
gethtr^-^one  and  no  more  than  one. 


Already,  if  I  do  not  aoSsunderstand  the 
matter,  your  leanmg,  gentiemen,  is  strongly  in 
fiivour  of  this  maximum  of  simplicity.  Lest, 
however,  after  all,  the  determination  should 
not  otherwise  be  on  that  side,  I  wDl  take  the 
liberty  of  submitting  to  your  oonsideratioo, 
an  experiment  which,  in  days  of  yore  it  fcU 
into  my  way  to  make. 

In  the  year  1796  or  thereabouts  (the  year 
is  not  material,)  Pitt  the  second  formed  a  plso, 
and  brought  in  a  bill  accordingly,  for  nsakiag 
provision  for  the  whole  pauper  populstioo  of 
England,  by  means  of  a  workhouse,  under 
particular  management,  in  every  parish  or 
small  union  of  parishes.  I  took  this  plan  ia 
hand,  and  demonstrated  thai  it  would  not  do; 
for  thati  besides  other  objections,  the  differ- 
ence in  respect  of  the  quantity  of  capital  ne- 
cessary between  that  plan  «id  one  that  I 
pointed  out,  would  not  be  less  than  fifteen 
millions.  With  all  his  foults, — such  was  the 
candour  and  magnanimity  oif  that  god  of  so 
many  idolatries,  —  he  gave  up  his  own  pka, 
took  to  mine,  and  a  day  was  apptnnted  for 
settling  the  details  of  it,  when  it  was  crashed 
by  a  veto  from  on  high,  the  details  of  whi^ 
belong  not  to  the  present  purpose.  The  de. 
monstration  in  question  may  be  seen  in  four 
successive  articles  of  Arthur  Young's  Aanab 
of  Agriculture.  Put  together,  the  sheets. 
some  copies  of  whieh  he  presented  to  me, 
constituted  a  moderate-sized  8vo  volume, 
which  I  propose  ere  long  to  reprint,  under  the 
title  of  Pauper  Management,  prefoced  hy  a 
history  of  the  above-alluded-to  catastrophe. 

It  will  form  part  and  parcel  of  the  kistory 
of  the  war  carried  on  for  not  less  than  three- 
and-twenty  years,  between  Geoi^  the  Third, 
of  blessed  memory,  and  one  of  his  rebeUioas 
soloects.  I  mention  thus  much,  gentlemen, 
lest,  when  y<>u  read  of  the  capital  of  fiifteeo 
millions  left  out  of  his  calcuhition  by  the 
heaven-born  minister,  you  should  suspect  that 
while  speaking  of  it  I  was  in  a  dreanu 

I  present  to  view  this  incident  the  rather 
because  in  the  calculation  of  the  expenses, 
projectors,  however  talented,  are  bot  too  apa 
to  overlook  this  or  that  item,  which,  when 
brought  to  lights  appears  to  such  a  degree 
obvious,  that  the  omission  of  it  becosnes  a 
source  of  no  small  surprise. 

Thus  again:  when  the  late  Mr.  Jsnoes 
Humphreys  came  out  with  his  plan  for  aa 
inquiry  into  the  subject  of  real  property*  the 
expense  of  that  part  of  it  which  had  for  its 
object  the  obtaining  no  more  than  one  por- 
tion of  the  information  requisite,  would  Issve 
amounted  to  between  four  and  five  hundred 
thousand  pounds.  In  a  paper  of  mine  in  the 
WeetnUnater  Review,  is  shown  how  the  like 
information  might  be,  because  it  had  faea, 
obtained  for  next  to  no  expense.  So  ^ain, 
when  Mr.  Windsor,  projector  of  the  fnU^ 
system,  came  out  with  his  proposal,  an  e^* 
pense,  the  mention  of  which  was  not  to  be 
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tomid  in  them,  waft  tliftt  of  the  pijMs  by  wUeh 
this  90  ueefnl  gpedes  of  air  is  conducted  to 
ito  seireral  destioationB. 

2.  Heanfl  of  auniniuadoii  of  expeme  the 
second  —  minimication  of  the  nianher  of  the 
{mid  ^nctionarieft  employed. 

Minimization  of  the  number  of  the  fune- 
tionaries  Employed?  tnethinka  I  hear  the 
draoghtsroan  ind  the  supporterg  of  the  cxiet- 
ing  6<7/exc]aiming — Biinimization  of  thit  part 
of  the  expense  ?  Is  that  then  the  otmost  that 
yovr  plan  does,  or  so  much  as  professes  to  do? 
Ours  exonerates  the  public  of  it  altogether: 
it  lays  the  bvrlhe*  on  the  shoulders  of  »i- 
divlduah;  and  tkete^  the  only  ones  on  whom 
it  ought  td  press;  that  is  to  say,  those  by 
whom  the  accompanying  ftene^  is  enjoyed. 

Answer  1.  Applied  to  the  institution  in 
question,  this  measure  of  economy  has  lor  its 
ground  the  assumption,  that  the  Institution 
is  of  no  use;  for,  in  no  inconsiderable  pro- 
portion, those  persons  in  whose  instance  the 
demand  for  the  benefit  has  place,  are  those 
who  have  not  wherewithal  to  pay  for  it;  and 
if,  for  the  good  of  the  whole  community 
talcen  in  the  aggregate,  it  be  desirable,  tiiat 
for  the  sake  of  this  species  of  saniig,  the 
benefit  should  be  denied  to  this  part  of  the 
whole  population,  so  likewise  is  it  desirable 
that  that  same  denial  should  have  place  in 
the  <wie  of  ail  the  rest 

2.  Then,  as  to  those  in  whose  instance  no 
cucfa  complete  inability  has  place,  the  less  a 
inan''s  ability  to  bear  the  burtiien  is,  the  more 
severely  is  the  pressure  of  it  felt  by  him.  Be 
the  price  tliat  will  be  thus  set  upon  the  bene- 
fit what  it  may,  some  there  will  be  by  whom 
it  will  no  more  be  lelt,  than  by  the  man  by 
whom  a  halfpenny  is  given  to  a  beggar  is  the 
loss  of  the  halfpenny;  while  others  there  wiU 
be  on  whom  it  will  press  with  wM  degrees  of 
pressure,  up  to  that  which  would  be  produced 
by  his  being  deprived  of  the  whole  of  what 
be  has  to  live  upon. 

S.  In  a  word,  this  assumes  the  shape  g^ven 
to  the  remuneration  of  the  foncttonary  to  be 
that  of  payment  hyjees  ;  and  from  that  mode 
of  payment  results  an  increase  given  to  the  »•> 
pense  in  another  way,  which  will  be  brotight  to 
view  hereinafter  under  another  head ;  namely, 
by  giving  increase  to  the  number  of  tlie  oe- 
easioHB  on  which  the  money  will  have  to  be 
fwid.  Assessed  upon  the  public  fimd,  the 
burthen  presses  <ipon  each  man's  shoulders 
in  exact  proportion  to  his  ability  to  bear  it ;  , 
that  is  to  say,  in  so  far  as  the  system  of  taxa- 
tion is  what  it  ought  to  be. 

In  another  work  of  mine,*  for  the  aceom- 
pllsbment  of  the  desideratum  here  in  question, 
—  that  is  to  say,  the  minimization  of  the 
number  of  paid  functionaries  and  thereby  of 
the  aggregi^  expense  of  that  pay  —  may  be 

•  Namely,  the  work  intitukd.  **CoostitutkMud 
Code,"  Ac: '  ^ 
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seen  means  appUoable  to  finletiomries  in  ge- 
neral, and  aeoordingly  to  those  here  in  ques- 
tion, —  namely,  power  and  oldigation  to  the 
pnndpal  functionary  to  locate  unpaid  depu- 
ties  in  sufficient  numbers.  What  may  there 
be  seen  is — how  the  matter  may  be  so  mt- 
naged  as  that  there  shall  always  hefitmetiimtay 
power  enough,  and  never  more  than  enoagh: 
such  being  made,  at  aU  times,  the  interest  ef 
the  principal,  by  whom  these  auxiliaries  are 
located.  As  to  this  matter  see  below. 

8.  TTiir^i  instrument  of  minimisation  appli- 
cable to  the  expense  of  the  institution,  com- 
petition applied  to  the  remuneration  of  the 
functionaries. 

If  the  security  for  appropriate  aptitude  on 
the  part  of  the  competitors  were  in  any  de- 
gree deficient,  firom  this  same  deficieney  an 
objection  might  be  opposed  to  the  use  of  Uns 
instrument  of  frogality ;  but  the  seeority 
which  will  here  be  proposed  will  be  seen  to 
be  entire,  and  completely  satisfactory ;  and 
this  being  the  case,  the  objection  vanishes. 

As  to  any  other  objection  to  the  epplioa- 
tion  of  the  competition-applying  principle,  oa 
those  who  object  to  the  application  of  it  in 
this  case — on  those,  if  any  such  persons  there 
be,  who  spprove  of  it  in  any  other  instance  *^ 
is  it  incumbent  to  dechve  why  it  is  that  they 
disapprove  of  the  application  of  it  In  the  pre*, 
sent  instance.  He  wlio  disapproves  of  mono- 
poly in  any  one  other  instance,  let  him  sajr 
on  what  ground  it  is  that  he  approves  of  oio^ 
nopoly  in  this  instance.  To  be  consistent,  he 
must  approve  of  monopoly  on  the  part' of 
dealers,  applied  to  everything  in  relation  to 
which  he  here  accords  it  to  purchasers :  the 
food  he  keeps  himself  from  death  with,  the 
clothes  he  covers  himself  with,  the  labour  by 
which  he  makes  provision  for  his  sevend 
other  wants,  whatever  it  may  happen  to  them 
to  be. 

Whence  then  came  the  banishment  of  this 
instrument  of  frugality  from  this  part  of  the 
labour  market  ?  Whence  but  from  the  sinis« 
ter  interest,  to  the  action  of  which  those  on 
whose  will  the  settlement  of  the  matter  has 
depended,  stood  exposed :  to  them  belonging 
the  power  of  location,  applied  to  the  official 
situation  to  which,  on  each  occasion,  the  re- 
muneration was  to  be  attached,  the  higher 
the  remuneration  the  greater  the  benefit  to 
themselves:  thehr  attadiment  is  to  that  part 
of  the  benefit  which  was  reaped  excbuitfehf 
by  themselves:  not  to  speak  of  the  benefit 
produced  by  the  emolument,  in  its  quality  of 
part  and  parcel  of  the  aggregate  stock  of  tlm 
mtUter  oftarrupHom, — a  benefit  in  which  they 
were  but  sharers. 

But  (says  a  common  place  argument,  which, 
on  every  such  occasion,  may  be  heard  from 
the  lips  and  even  fixnn  the  pens  of  eorrup- 
tionists,)  screw  down  a  man's  remuneration 
in  tlus  way,  he  will  raise  it«p  again  by  What^ 
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•ever  laslniniiBBto  lie  witlim  his  reach.  An- 
•ewer,  that  Jias  been  giren  over  and  over  again. 
.— •  True,  that's  what  he  will  do  if  it  be  re- 
•4tteed  thus  low;  but  so  will  he,  be  it  ever 
H0O  high :  and  the  higher  it  is,  the  more  eflfeo- 
iive  the  power — the  greater  the  fiuality — 
ft  gives  him  for  screwing  it  still  higher  and 
hi^er,  till  he  screw  it  up  to  the  height  of 
that  of  a  kmg;  and  to  crown  all,  to  £at  of 
.an  emperor.  Look  to  France  —  look  to  Louis 
Philippe  with  his  Civil  List  of  £360fiO0  for 
five  months— £864,000  for  twelve  months. 
Look  to  the  United  Statei:  compare  the 
£864,000  with  President  Jackson's  £5000 
or  £6000  a-year. 

So,  if  what  is  proposed  is  that  the  altua- 
lion,  with  the  jremuneration  attadied  to  it, 
be  made  a  sulqect-matter  of  purchase,  he  that 
purchases  (say  they)  will  make  the  most  of 
idiat  he  purchases :  just  as  lugh  as  the  profit 
can  be  screwed  up  by  him,  just  so  higji  wiU 
it  be. 

Such  then  is  the  policy  of  these  same  ene- 
mies of  the  community  and  lovers  of  them- 
selves :  what  they  refuse  to  make  application 
oi,  consists  of  all  the  several  instruments  by 
the  application  of  which  the  evil  is  capable 
of  beuBg  reduced :  what  they  do  make  appli- 
eation  q(  is  the  sort  of  instrument  by  the 
application  of  whidi  the  evil  is  mazimijEed. 

Thus  it  is  in  the  case  of  the  most  profusely 
remunerated  of  all  functianarieB,  and  (max 
in  hi*  situation  is  the  nature  of  man,}  natu« 
rally  most  vnapt  in  point  of  intellectual  and 
active  appropriate  ^>titude  of  all  function, 
aries:  by  the  half  million  which  is  openly  and 
^avowedly  given  to  him — by  this  it  is  that  he 
is  enabled  to  obtain  in  the  shape  of  patron- 
age—patronage of  needless,  and  to  im,  use- 
Imb  offices,  so  manv  millions,  which  are  not 
openly  and  avowedly,  but  at  a  vast  ulterior 
expense  covertly,  given  to  him. 

To  the  application  made  of  this  rulet  K^in- 
ciple,  and  source  of  economy,  one  exception, 
imd  one  alone,  there  must  be.  On  the  occa- 
sion of  applioation  made  of  the  securities  in 
question,  the  eziftenee  of  antecedent  experi- 
ence of  th«  condu^  of  the  functionaries  in 
question  in  that  same  situation  is  supposed 
Mid  is  necessary.  But,  ^t  the  outlet  in  the 
institution,  by  the  suppositjon,  no  such  ezpe- 
rience  can  have  had  place.  This  exception 
then  is  ^inecessary  one.  Such  ft  any  rate  will 
It  be  pronounced  by  tho^e  to  whom  it  belongs 
to  deternune ;  fnd  advantageous  indeed  will 
be  the  compromise,  if  with  no  other  than  this 
exception,  they  can  prevail  upon  themselves, 
or  be  prevailed  upon,  to  give  their  concur- 
rence to  tins  rule. 

To  the  ^ctionaries  first  located  in  the 
several  situations  in  question,  let  them  then 
assign  sudi  remuneration  as  on  the  score  of 
its  being  in  aooordanoe  with  the  masses  of 
the  fl^a^ter  of  re9iunerati9n  attached  to  thf 


general  run  of  the  exiatiog  ttock  of  4 
situations  they  would  attadi,  wero  no  woA 
measure  of  economv  aa  this  brought  to  view: 
mudi  good  may  it  do  them :  moder«fte  is  the 
boon  that  can  be  daimed  for  them  on  the 
score  of  assured  oompietence,  selMcnial  and 
disinterestedness. 

4.  Fourth  instrument  of  mtnimiaation  ap- 
plicable—  giatuitoosneM  of  the  service  of 
deputes  diving  the  probationary  tiaae — say 
a  twelvemonth. 

Refuse  to  see  who  can,  escape  from  aaeing 
who  can,  deny  who  can  venture,  the  elSdeocy 
of  this  test  of  aptitude.  Of  those  bgr  whom, 
in  any  tolerable  d^free,  appropriate  sptttode 
is  possessed,  who  is  there  that  will  decline 
submitting  to  it?  What  danger  can  theie  be 
that  by  hU  submission  to  this  teat,  any  £mi. 
nution  of  the  requisite  or  desirable  share  of 
appropriate  aptitude  will,  in  the  instance  of 
the  functionaries  located  on  these  tenp^  be 
produced? 

Nor  less  fovourable  to  the  inier^fta  and 
fedings  of  the  nuUrndtuils  in  question  wffl 
these  arrangements  be,  than  tq  the  interest 
of  the  pic6&  in  respect  of  tiie  aptitoile  of  its 
functionaries.  By  no  indiyidual,  who  in  hii 
own  eyes  is  not  Mt  to  abide  tUa  test — by 
no  individual  who  is  not  defiroua  of  tta  being 
so — will  application  of  this  teat  be  made. 
Made  then,  to  the  satiifiiction  of  all  pcnoas 
concerned,  this  same  applicatioo  of  thos  saaie 
test  will  be.  And  on  the  part  of  each  and 
every  one  of  those  who  do  not  abide  it. 
how' small,  in  comparison  will  oonoeqaeBt 
suffering  be?  '*  The  plan  does  not  auit  me," 
says  the  man:  —  or,  '*  I  do  not  choooe  to 
serve  in  it  on  such  terms: "  and,  of  citiber  cf 
these  assertions,  in  what  way  and  by  wham^ 
can  the  verity  be  contested? 

But  under  MatcMe»$  CanMtitutiam^  of  thoae 
on  whom  it  depends  it  is  the  interest  that 
throughout  this  as  well  as  every  odier  part  of 
the  official  establishment,  the  quantity  of  ap- 
propriate aptitude  rendered  neeeaaarr  on  the 
part  of  the  several  functionaries,  should  be  aotk 
the  greatest  possible,  but  the  least  poasible, 
consistently  with  the  keepingthegovemmcnt, 
and  with  it  their  sinister  profit  in  all  slwpes, 
from  fiilling  to  pieces:  for,  the  greater  the 
degree  of  aptitude  exacted  and  rendered  ne- 
cessary, the  greater  wiU  be  the  odda  against 
their  several  relatives  and  other  proUfeM^  — 
the  greater  the  chance  that  by  their  b^ng 
found  not  to  be  possessed  of  it  in  ao  high  a 
degree  as  their  several  oompetitors»  tiiey  wiH 
stand  excluded. 

II.  Sbcond  Object  to  be  accompiKsfcid, 
minimiation  of  dda^  in  the  service  rendered 
to  each  several  suitor. 

1 .  Means  of  effectuation  die  first — Asaiet- 
ant  Regutrars,  or  say  Registrars  Depute, 
superfluous,  none. 

The  number  of  the  functionaries  employed 
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being  given,  the  degree  in  wbich  the  olject 
now  in  question  is  accomplished,  will  be  pro- 
portionei  to  the  qutntity  of  attendance  ex- 
acted of  each  such  functionary :  that  is  to  say, 
«s  the  number  of  the  dajf$  on  which  attendance 
k  paid  by  him  in  each  year,  and  the  number 
of  the  kour$  during  which  such  attendance  is 
paid  by  him  on  eadi  such  day. 

As  to  the  number  of  eadi  man's  days  of 
attendance  in  the  year,  deductions  from  the 
whole  number  of  days  In  the  year  are  called 
for,  not  only  by  the  need  of  attendance  on  his 
prioate  butineu,  but  by  what  is  due  to  heabh 
and  comfort,  as  well  as  by  what  is  understood 
to  be  due  to  religion. 

On  the  score  of  religion,  allowed  to  each 
ilunctionary  days  of  noqrattendanoe  -r^  say  the 
■fifty-two  Sabbath  days,  with  the  addition  of 
4^hriMtma$  Day  and  Good  Riday. 

Hours  of  attendance  exacted,  all  those  on 
which  suitors  in  general  are  inclined  to  repair 
to  the  spot  for  the  purpose  of  receiving  the 
.appropriate  service.  A  precise  standard  of 
reference  is  presented  to  view  by  the  greatest 
number  of  hours  habitually  exacted  at  the 
4iands  of  any  functionary  in  any  of  the  exist- 
ing public  offices. 

For  the  number  of  vacation  days  io  be  al- 
lotted for  the  purpose,  this  same  standard  of 
reference  may  serve :  say  as  many  consecutive 
days  as  there  are  in  [four]  weeks ;  subject  to 
the  being,  in  the  instance  of  each  individual, 
dispersed,  and  placed  in  different  parts  of  the 
year,  by  agreement  amongst  the  several  in- 
dividuals conceilied. 

In  addition  to  these  ascertainable  times  of 
absentation,  the  accidental  occurrence  of  sick- 
ness suffices  to  demonstrate,  to  any  rational 
mind,  the  unreasonableness  of  any  reliance 
on  altogether  uninterrupted  atten^mce.  To 
MaichkaM  ComtUution  alone  does  it  belong 
to  expose  the  wtoxt  important  part  of  the  busi- 
ness, as  in  the  casexif  Honourable  House,  to 
be  put  to  a  stand  by  sickness  on  the  part  of 
,one  of  its  members. 

Note  here  that,  in  this  case  as  in  all  others, 
if  tor  any  part  of  the  service  rendered  by  the 
functionary,  instead  of  or  in  addition  to  sidary, 
remuneration  were  appointed  or  left  to  take 
the  shape  of  fees,  the  purpose  here  in  question 
will  be  but  too  largely  frustrated.  For  mul- 
tiplication -of  the  fees,  maximization  will  be 
made  of  the  number  of  the  times,  and  thence 
of  the  aggregate  of  the  times,  of  attendance : 
with  intervais  between  the  several  times,  — 
and  thence  of  the  quantity  of  delay  which  each 
bosinesa  will  expeiienoe.  This  will  already 
(it  is  hoped)  be  found  sufficiently  evident;  if 
not,  it  may  be  seen  enlarged  upon  in  the  work 
intituled.  Petition*  Jfor  JuUice,  &c 

Note  also,  that  if  to  the  number  of  the 
functionaries  adequacy  be  secured  as  above, 
a  correspondent  relaxation  in  the  severity  of 
the  obligation  of  attendance,  may  be  effected 


without  any  material  addition  Co  the  expensau 
And  then  it  is  that,  through  the  medium  of 
the  deputation  svstem,  the  quality  of  elasti- 
city (so  to  speak;  may  throughout  the  whole 
field  of  operation  be  given  to  the  provision 
made  for  the  service  H  public  functionaries  i 
always  dose  fitting;  always  enough,  never 
toomudi. 

IIL  Tried  Object  to  be  aeoompUshed — 
on  the  part  of  the  several  functionaries,  apti- 
tude maximized. 

Means  of  effectuation,  this  one. 

In  my  Constitutional  Code,  in  relation  to 
each  of  the  several  official  situations  belong- 
ing to  the  several  departments — legislative, 
executive  (administrational  included,)  and 
judiciary, — under  the^ead  of  Securities  for 
appropriate  aptitude,  provision  is  made  for 
the  possesion  of  that  same  so  highly  desirabla 
quality  by  the  several  fiinctionaries  therein 
respectively  located.  Of  these  same  seeuri^ 
ties,  some  there  are  which,  being  applicable 
to  no  other  species  of  constitution  than  that 
of  a  representative  democracy,  are  foreign  to 
the  present  purpose.  On  looking  over  the 
list  of  those  same  eecuritiee,  and  more  parti- 
cularly the  Ust  of  those  applicable  to  the  ju- 
diciary department,  selection  has  been  made 
of  tbise ;  and,  after  the  necessary  modifica- 
tions  made  of  them,  to  fit  them  for  being  ap- 
plied to  the  sort  of  office  here  in  question,  the 
list  of  them  is  as  f<^ows : 

1 .  After  the  first  and  original  appointment, 
or  say  location,  exclusion  put  upon  all  c^pidi- 
dates  for  the  situation  but  such  as,  in  that  of 
registrsr  depute,  have  given  proof  jof  appro- 
priate aptitude  in  all  shapes,  by  the  ^erdse 
of  the  same  functions  under  the  fuperintend- 
ence  of  a  registrar  principal. 

2.  The  obligation  contracted  by  th^  utt^- 
ance  of  an  inaugural  declaration,  to  be  pro- 
nounced antecedently  to  entrance  into  office ; 
and  the  sense  of  reaponnbiUty  increased  in 
proportion  to  the  publicity  pf  it.  Ap  to  this, 
see  Constitutional  Code,  ch.  xii.  JupiaAEy, 
§  29,  Judye*s  Inaugural  Declaration,  wh«i 
published;  and,  as  a  model,  in  the  already^ 
published  volume.  Vol.  L  ch.  vii.  Lbgisul- 
Toa's  Inaugural  Declaration. 

3.  The  interdiction  put  upon  »11  emolu- 
ment other  than  that  which  in  the  eyes  of  a]| 
men  stands  attached  to  the  joffice  by  law. 
See  above,  Oeiect  I.  Expense  minimised.^ 
Means  of  Effectuation,  3.  Remuneration  su- 
perfluous, none :  Object  VL  Means  of  efleo- 
tuation,  2.  Fees,  none  —  and  Object  VII. 
Buridien  minimized:  meaps  of  effectuation, 
1.  Fees  (as  above)  none. 

4.  In  particular,  interdiction  of  all  emolu- 
ments increasing  in  amount  with  the  increase 
in  length  and  number  of  instruments  depo* 
sited  and  searched  for,  and  searches  made,  at 
the  expense  of  suitors. 

5.  Single-seatedness  of  the  office:  til^c^ 
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integrality  and  niMliTidedness  of  wbaterer  rt* 
tponsihilihfy  legal  or  monl,  stands  attached 
to  the  conduct  of  the  functionary  in  the  ei- 
ercise  of  the  duties  of  this  his  office.  As  to 
this,  see  Constitutional  Code,  Vol.  L  ch.  tx. 
MiNiSTBES  CoLLKCTiVBLT,  §  8,  Number  M 
tan  office* 

6.  In  the  eyes  of  all  persons  present  in  the 
registration-offlee  in  quality  of  actors  (as  they 
may  he  called)  on  the  registration  theatre, 
exposure  of  the  tenor  of  the  inangural  en^ 
gagement,  as  above. 

7.  Of  his  attendance  at  the  seat  of  duty, 
the  constancy  secured  by  the  eonnexion  es- 
tablished (if  found  or  deeaaed  necessary)  be- 
tween attendance  add  the  receipt  of  officiid 
pay.  As  to  this,  see  Constitutional  Code^ 
Vol.  1.  ch.  Ti.  LcoiSLATVRB,  $  90,  AUendenee 
tind  Remuneration  how  comnecUd4 

8.  Dislocabilit?  of  the  registrar  principal 
by  the  king  or  either  house  of  parUament : 
\rf  the  king,  to  wit,  by  an  order  countersigned 
by  the  Lord  Privy  Seal,  with  special  reasons 
assigned ;  by  either  bouse  of  parliament,  with- 
out any  sudi  reasons. 

QueetUm  1.  Why  countersigned  by  a  single 
high  functionary,  instead  of  being  made  an 
order  in  coundl  ?  —  Atuwer,  Por  responsibi- 
lity; for  when,  instead  of  an  individual,  the 
•o-called  burthen  of  responsibility  is  laid  on 
a  multitude,  the  pretended  burthen  is  an  air- 
balloon,  and  the  ceremony  a  farce. 

Queitiou  2.  Why  give  this  power  to  the 
Lord  Privy  Seal? — Anewer.  On  the  presump- 
tkm  that  the  functionary  to  whom  the  duty 
of  countersigfling  the  instrument  of  location 
it  allotted,  is  the  Home  Secretary.  The  es- 
sential point  is^  that  the  effective  power  of 
location  and  that  of  dislocation  should  not 
be  in  the  same  hand.  Why?  Because  the  in- 
ducement,  whatever  it  were,  by  which  the 
location  had  been  effected,  would,  generally 
speaking,  be  sufficient  to  prevent  the  disloca- 
tion, howsoever  merited,  from  taking  place ; 
for,  by  every  consideration  by  which  human 
conduct  is  commonly  on  such  occasions  most 
powerfully  influenced  and  detetmined,  the 
/MKron  would  stand  engaged  to  continue  his 
protection  to  Inaprotfye, 

QueiHon  3.  Why  not  give  to  the  Lord  Chan- 
cellor  either  the  locative  power  or  the  dislo- 
cative  ?  Anmoer,  Because,  judging  from  his 
relative  situation,  and  from  past  experience, 
he  would  abuse  it.  It  is  of  the  situation,  of 
course,  that  I  speak,  not  of  this  or  that  indi^ 
vidual,  to  the  exclusion  of  others.  Not  one 
4»f  you,  gentlemen,  without  fear  of  the  impu- 
tation of  wishing  to  give  offence,  not  one  is 
there  of  you,  I  can  venture  to  assert,  to  whose 
conviction  it  has  not  been  manifest  what  in- 
jury haa  been  done  by  equity  judges  under 
the  pretence  of  justice,  by  counteracting  the 
intentions  of  the  legislature,  as  manifested  on 
IbtiRer^c^asions,  by  the  institutaeii/if  tegis- 


ter-offices,  invOlvii%  titles  is  donda  of  tuM 
tious  uncertainty  for  the  sake  of  the  litigatiaB 
and  the  profit  wrung  by  them  and  tkeir  aab^ 
ordinates  out  of  the  expense. 

On  this,  as  on  so  many  other  occaaiaM^ 
need  I  add,  gentlemen,  that  it  is  in  tlie  fte» 
gathering  system,  the  syphilis  of  tlie  kw^ 
tiiat  all  this  corruption  has  its  root. 

A  set  of  securities,  such  as  the  aboive  — 
this,  if  anything,  is  what  is  meant  by  tlia 
word  qualificatioHB,  appUeation  of  whsdi  hov^ 
ing  been  customarily  made  Wbeii  A  new  •Sea 
has  been  established,  has  of  course  been  Bade 
in  the  present  instance^ 

During  the  period  in  which,  by  reaaiai  of 
the  novelty  of  the  institution,  there  has  not 
been  time  sufficient  for  bringing  to  view  the 
result  of  the  test  of  appropriate  aptitade  t£' 
forded  by  service  performed  in  the  very  ocm* 
padon  in  question,  an  idea  which,  aiaea  tiie 
publication  of  that  same  code,*  haa  occmed 
to  me  is  this ;  namely,  that  to  keep  off  wiapl 
aspirants — to  keep  off  all  those  men  who  hi 
such  numbers  regarding  themselves  as  being 
secure  against  the  being  obliged  to  qmt^  an 
so  ready,  for  the  sake  of  the  eroolvnievt*  to 
take  upon  themselves  the  duties  of  the  afiee, 
whatever  it  be, — the  first  year^a  service 
should  be  performed  gratuitously.  On  Uai 
plan,  a  man  who  felt  himself  utifit  lor  the 
office,  would  be  absolutely  withovt  motive 
for  seeking  it,  or  so  much  as  accepting  it, 
even  if  offered :  whereas,  in  the  present  cirde* 
of  thiiigs,  destitution  for  other  cause  than 
judgment  of  gviUy  according  to  l^gal  loraa 
on  conviction  of  a  criminal  c^nee  bd^g  no- 
rally  impossible,  the  consequence  is,  that  i» 
no  other  shape  is  any  degree  of  inapcitiide  avf- 
fident  to  keep  a  man  out  of  office,  and  pre- 
serve the  public  service  from  the  evils  te 
which  his  incapadty  sul^ects  or  exposes  it. 

So  much  for  that  which  ought  to  be:  now 
for  that  which  ts.  In  1^  character  of  asc«- 
rt'liet  for  ajmroprUtti  aptitude  on  the  part  of 
the  class  of  tunctionaries  in  qucstioii,  the  aap* 
posed  aeeurities,  cuetowiarify  provided  mader 
the  name  of  quaJt^ieationef  may,  withoet  fear 
of  refutation,  be  pronounced  worse  than  ua^ 
less  {  and  the  supposed  securities  provided  in 
the  present  instance,  are  of  the  sort  of  these 
which  are  thus  customarily  provided. 

Of  these  same  securities  there  are  tev.* 
namely,  1.  Aggregation  of  the  candidate  m 
question  to  a  certain  dass  of  persons  wba 
are  occupied  in  exerdsing,  or  endeavooriajg 
to  exercise  a  certain  profit-seeking  profissioa ; 
2.  Bearing  a  part  in  a  certain  ceremony  caUed 
the  iahxHig  an  oath, 

Ndther  the  one  nor  the  other  of  these  sap- 
posed  securities  are  means  in  any  the  aonllest 
degree,  condudve  to  that  same  declared  end. 

.•  See  (when  published)  Diepatvh  Cesr«  BiO, 
i  xL  Awciiiery  Juigu. 
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1.  Tlie  dMi  of  note  fo  which  the  eaiididate 
for  the  office  in  question  is  regarded  to  have 
been  epgregMed,  is  thM  of  harriaUt  tU  Ino, 
But,  with  the  exception  of  u^e,  to  the  power 
of  iggregfitioif  a  mftn*s  self  to  tiiat  same  dass* 
no  other  condition  is  necessary  than  the  hav- 
ing eit  or  Appeared  to  eat  a  oertain  aumber 
of  dinners  in  the  same  large  hall  in  which 
(rther  men  are,  at  that  same  time,  engaged  in 
that  wuai  ocfcupetioii. 

Among  tiie  writings  which  hare  for  their 
ohjeet  the  contributing  to  the  instructioii  of 
these  same  men,  is  one  that  has  for  its  title, 
<*  Jocatir  Customs  of  divers  Manors."  One 
MT  these  same  customs  consists  in  the  emis- 
flion  of  gAs  from  the  intestines,  on  certain 
solemn  occasions,  for  the  entertainment  of 
the  company  assembled.  The  egetia  in  this 
kOet  cMle  would  not,  in  the  character  of  a 
$eewnifffifr  mpptaprukU  aptitude,  constitute  a 
less  appropriate  or  less  efficient  one,  than  is 
lumisbed  by  the  tii^es<a  in  the  former  esse. 

2.  Now  as  to  the  oath.  As  in  the  nature 
of  the  esse,  so  fai  practice,  there  are  two  hinds 
of  oath  —  the  osserf ory  and  the  promiMtarg* 
The  one  here  in  question  belongs  to  the  |iro- 
m9$onf  sort.  In  the  case  of  the  assertory 
oath^  in  toy  Petitiam  fir  Justice,  the  worse 
than  oselessness  of  it  has  been  held  up  to 
jriew,  and  prooft,  uncontested  and  incontes- 
jtible,  maybe  there  seen  of  its  being  so:  and, 

I  iw  less 


I  truth  may  these  same  prooft  be 
seen  applying  to  promiuofff  oath,  in  the  pre- 
aemt  ai  well  as  in  all  tther  cases. 

A  supposed  security  which  is  ineffidedt,  is 
not  n^girttvely  snd  simply  useless ;  it  is  posi- 
tively much  worse  than  lueless:  it  is  a  source 
of  ddnsion^  produeinff  confidence  where  con- 
fidence has  no  ground  to  stand  upon.  So  fiir 
as  it  is  a  security  for  any  thingi  it  is  a  secu- 
rity for  relative  inaptitude* 

On  A  similar  occasion,  to  Sir  Robert  Peel* 
when  home  secretary,  were  observations  to 
<his  iam«  effect  presented:  presented,  but 
.without  effect. 

It  pains  me  to  think,  and  to  have  to  say 
c— thit,  on  the  preeent  occasion,  these  same 
Observations  have  been  equally  unavailing. 

Against  truths  so  incontestable  and  so  im-^ 
portant,  die  eyes  of  jmhUc  opinion  will  not 
•koapi  remain  shut;  and,  no  sooner  do  they 
opfen,  than  any  draughtsman,  in  whose  draught 
«ther  of  these  same  sham  securities  has  pU^e, 
will  be  covered  with  a  wrapper  of  ridicule* 
in  which  it  would  pain  me  to  see  enveloped 
aSy  of  ihe  gentlemen  to  whom  I  have  the 
iiODonr  thus  to  address  myself. 

IV.  Fourth  Object  to  be  accomplished 
•^  on  the  part  of  the  machinery  of  the  system, 
Aptitude  to  be  maximized. 

Means  of  efMuatiOn^  these — 

In  the  te?et  of  the  acti  do  whatsoever  an- 
te^edtatiy  to  experience,  presents  itself  as 
«apablo  0  b^lpg  done  towards  the  aooom- 


plidiaient  of  this  desired  parpose.  But  in 
relation  to  the  system  thus  formed,  give  to 
the  chief  registrar  the  power  from  time  to 
time  to  OMke  whatsoever  amendments  shall, 
in  his  eyes,  have  afforded  a  promise  of  bemg 
oondocive  to  that  end »  subject  to  disallow- 
anee  either  by  the  King  alone,  or  by  either 
ofihetwo  Houjpes. 

For  the  giving  of  this  initiative  and  de- 
ftasible  power  of  legislation,  the  reason  ia. 
at  cmce  simple  and  conclusive.  For  their 
guidance,  no  experience  whatsoever  will  the 
framers  of  the  act  hftve  had,  whoever  they  are. 
Full  experience  will  have  had  this  same  func- 
tionary, to  whom  the  trust  is  thus  proposed 
to  be  confided.  True  it  is,  that  if  of  any  other 
of  the  arrangements  made  by  the  act,  the 
effect  Were  to  give  to  him  an  interest  in  the 
deterioration  <rf  the  system,  together  with 
the  power  of  promoting,  at  the  expense  of 
the  universal  interest,  that  same  particolar 
sjid  sinister  interest,  a  well-grounded  objec- 
tion would  thus  be  opposed  to  this  same  pro- 
posed arrangement.  But,  1 .  in  the  first  place, 
by  what  has  been  proposed  under  the  last 
preceding  head,  he  will  be  seen  to  stand  ef-' 
fectually  purged  of  ^  such  sinister  interest^ 
2.  In  tl^  next  place,  an  additional  and  as  yet 
unexampled  security  against  evil  in  that  shapes 
is  provided  by  the  power  thus  given  to  each 
one  of  the  ^ee  component  sharers  in  tha 
power  of  the  supreme  legislature. 

In  several  onconnected  parts  of  the  UUi 
as  it  stands  at  present^  power  of  making  re- 
l^ulatlons  respecting  the  details  of  the  business' 
IS  conferred  on  this  same  frinctionar^ ;  but« 
as  to  the  matters  in  relation  to  which  this 
power  is  given,  nothing  else  is  done,  in  and 
b^  the  biU  i  nor  is  any  power  of  dieallowaneo 
pven  to  any  authority  odier  than  tiiat  of  tha 
whole  Iqpskture.  Between  the  cases  in  which 
without  inconvenience,  power  of  regulation 
by  the  hands  of  an  authority  other  than  the 
legidature  mayi  and  those  in  which  it  cannot 
be  given  without  preponderantly  evil  consor 
quenoes,  it  would  not  rit  is  imagined)  be  easy 
to  draw  the  line ;  by  the  expedient  here  pnH 
posed,  all  need  and  all  use  of  any  sudi  lino 
are  done  away. 

Eminently  unpalatable  to  the  taste^  becaose 
so  eminently  and  equally  detrimental  to  the 
particular  interest  c^  some  of  the  opposers  of 
the  principle  of  all-comprehensive  codification* 
would  the  here-proposed  arrangement  bet 
dried  up  by  it  in  no  inconsiderable  degree, 
would  be  the  source  of  the  indefinitely  lengthy 
train  of  amendments  upon  amendments,  with 
the  profit  of  the  branch  of  amendment-makings 
which  this  branch  of  Matddese  Conetitution. 
has  contrived  to  put  into  their  hands ;  a  profit^ 
which  cannot  but  have  had  no  inconsiderabla 
share  in  the  producing  of  the  opposition  which 
continues  to  be  made  to  tiie  only  arrangement 
by  which  anything  like  complete  effsct  cai» 
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be  given  to  any  the  most  salutary  and  indis- 
pensable arrangements,  or  individuals  be  pre- 
served from  punishment,  for  the  not  doing  of 
those  things  which  it  has  thus  been  rendered, 
and  continues  to  be  rendered,  impossible  for 
them  to  do;  for  how  great  is  the  evil,  which, 
in  their  eyes,  would  be  too  great  for  the  whole 
community  to  be  afflicted  with,  for  the  sake 
of  putting  any  the  smallest  sum  into  one  of 
the  noble  or  nght  honourable  pockets?  how 
extensive  the  conflagration  that  would  be  too 
extensive  to  be  made  for  the  purpose  of  roast- 
ing for  him  a  single  egg?  But,  by  a  reformed 
parliament,  let  us  hope,  howsoever  aooordmg 
to  custom  the  malefiustors  may  be  left  com- 
fortably wrapt  up  in  impunity,  the  maleficent 
practice  may  be  put  a  stop  to. 

Of  the  appropriate  and  best  adapted  mode 
of  making  amendments  in  existing  regulations, 
by  whatsoever  authority  made,  a  description 
may  be  seen  in  the  part  already  published  of 
the  proposed  Constitutional  Code ;  namely, 
in  ch.  vi  Legislature,  §  29,  Membert^  Mo- 
Hoju;  and  of  the  mode  in  which,  without 
detriment  to  the  supreme  power  of  the  legis- 
lature, alterations  may  be  made  by  authori- 
ties subordinate  to  it,  an  exemplification  is 
g^ven  in  the  aa-yet-nnpublidied  part,  namely, 
vol.  the  third,  eh.  xii.  Judiciary  collbc- 
TIVBLT,  S  19,  Judg^i  cwUtted  interpretatitm^ 
reporting  Junction  ;  §  20.  Judge* i  eventual^ 
emendative  JuncHon ;  to  which  reference  is 
Blade  in  di.  vL  Legislative,  §  84.  Securities 
Jar  appropriate  aptitude^  art.  44. 

Having,  so  for  as  depends  upon  me,  intro- 
duced and  applied  to  tins  same  business  the 
hands  which,  by  situation,  will  be  in  the 
highest  degree  well  qualified  for  the  perform- 
ance of  it,  I  shall  there  4eave  it,  and  save  to 
myself  the  time  and  hibour  of  fiaming  any 
proposed  arrangements  of  detail  for  the  pur- 
pose in  question,  and  to  the  gentiemen  I  am 
addressing^,  the  time  and  trouble  necessary  to 
the  taking  of  any  such  arrangements  into 
consideration. 

V.  FiTTH  Objbot  to  be  accomplished  — 
security  for  the  efficiency  of  the  process  in 
question — namely,  the  process  of  registration, 
—maximized. 

Means  of  effectuation,  an  appropriate  all- 
comprehensive  map. 

Altogether  indispensable  seems  to  me  to 
be  this  muniment;  without  this  for  an  object 
or  standard  of  reference  —  without  such  an 
anchor  as  this  to  be  fiu^ed  to, — surely  to 
a  vast  proportion  of  the  landed  property  in 
the  kingdom  wiU  the  title  remain  floating  in 
the  ocean  of  uncertainty. 

In  one  part  of  this  vast  aggregate,  ilie 
assurances  have  maps  of  correspondent  extent 
for  tbeir  aceompanmients ;  in  another  part  in 
the  vaat  remainder,  no  such  means,  or  say 
instruments  of  identification,  have  place.  If 
necessary  or  usefol  in  any  one  instance,  when 


is  the  instance  in  which  it  can' be  other- 
wise? 

An  all-comprehensive  original  hang  thas 
formed,  then,  of  the  several  parts  of  it  ahooU 
be  taken  a  copy  of  each  of  the  several  pariAes 
contained  in  the  whole  territory ;  with  eorras- 
pondent  provision  for  extra-parodkial  plargi. 

But  here  a  two-fold  difficulty  nresenls  iu 
selfc  — 

1.  Cause  of  the  difficulty,  in  the  first  plaee, 
the  irregularities  in  the  smfoce  of  tbe  earth. 
Exhibited  by  this  sorfi^e  are  all  inu^sraable 
diversifications  of  curvature ;  whereas^  in  this 
graphical  representation  of  it,  on  the  only 
surfitee  whidi  it  presents  to  view,  no  one  oC 
all  these  diversifications  as  esddbited ;  iJie  sor- 
fi^e  is,  the  whole  of  it,  in  one  and  tlie  ssow 
plane. 

2.  In  the  next  place  comes  the  entire  f^gsre 
of  the  earth,  considered  in  its  character  of  a 
solid  body — an  oblate  spheroid — the  moAt 
of  curvature,  the  form  of  its  divergsnee  asd 
aberration  from  a  right  line,  not  wnferu 
throughout,  as  in  the  case  of  a  sphere,  hst 
varying. 

General  consequence,  in  a  degree  UMire  or 
less  considerable,  incorrectness  in  a  repre- 
sentation given  of  the  portion  of  land  ia  ques- 
tion, in  every  map  that  ever  has  been,  or  ettt 
can  be,  made  of  this  same  surfoee. 

Consequences  in  particular,  these. 

Where  there  are  maps,  in  tiie  case  of  mA 
division  of  the  surfiux,  say  in  the  case  of  cac^ 
mile,  the  quantity  of  the  land  given  by  tfas 
portion  of  the  all-comprehenaive  naap — ths 
general  map— would  not  agree  with  thai  g;ivca 
oy  a  particular  map  of  the  same  spot,  taken 
without  reference  made,  and  regard  paid,  ts 
the  aH-comprehensive  map. 

2.  —  The  number  of  the  products  of  the 
next  subdivision,  say  the  acres,  stated  in  the 
title-deeds  as  belonging  to  each  proprietor  or 
set  of  proprietors,  would  not  agree  wi^  the 
number  of  acres  represented  as  belongiog  ts 
him  or  them  in  and  by  the  oorrespondiqg  por- 
tion of  the  all-compr^ensive  map. 

8.  —  All  round  each  mile  exhibited  by  the 
portion  of  an  all-eomprehensive  naap  would 
be  a  sort  of  fringe  or  border  whi<^  by  that 
map  would  be  represented  as  belongi^^  to 
one  proprietor  or  set  of  proprietors*  while  hy 
the  particular  and  separate  maps*  toigethtf 
with  the  number  of  the  acres  as  stated  id  the 
assurance,  they  would  be  spoken  of  as  bdo^g- 
ing  to  a  (fifferent  one. 

In  every  instance  in  whidi  the  same  Hnli 
is  parcelled  out  between  proprietors  or  sets 
of  proprietors  more  than  one,  ead&  would,  ia 
and  by  the  number  of  acres  stated  in  the  as- 
surances as  belonging  to  him,  together  with 
the  maps,  if  any,  widi  wfaidi  those  saae 
assurances  were  accompanied,  be  repieseoted 
as  havinga  larger  part  in  it  than  he  resXfy  hes 
or  eottld  have;  each  would  ther^we  be  ia 
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the  aflsuranees  ittUed,  and  in  the  aoeompany* 
ing  map  or  maps  repreunted^  aa  potsasang  a 
qoaiitity  more  or  less  considerable,  which  he 
could  not  possess  but  at  the  expense  of  the 
part  possessed  by  the  other  or  others ;  and 
thus  in  every  part  of  the  mUe  there  would  be 
a  portion  more  or  less  considerable  which 
would  be  represented  as  belonging  to  two 
different  proprietors  at  the  same  time. 

60.  In  rektion  to  this,  it  will  naturally  be 
observed  that,  by  this  discrepancy,  no  actual 
collision,  litis-contestation,  or  ineonvenienoe, 
iii  any  shape,  is  known  to  be  produced :  for 
that  by  the  natural  boundaries  which  have 
place  upon  the  land  itself —  that  is  to  say,  the 
hedges,  ditches,  fences,  palings,  sand  the  walls, 
— what  portion  it  is  that  belongs  to  each 
such  proprietor,  or  set  of  proprietors,  is  indi- 
cated and  demonstrated  beyond  dispute. 

True,  in  so  fiff  as  botmdaarilu  of  any  sort 
have  place,  this  cause  of  doubt  and  dispute  is 
obviated  and  excluded.  But,  in  every  acre  in 
which  boundaries  are  wanting,  this*  remedy 
to  the  deficiency  has  no  place. 

What  then  would  be  the  remedy  ? — Asuwer. 
It  would  be  thus  expressed.  Take  an  account 
of  the  number  of  feet  and  inchea  in  the  actual 
occupation  of  each  proprietor,  or  set  of  pro- 
prietors, or  their  respective  lessees :  divide, 
then,  in  the  map,  the  whole  mile  into  such 
or  such  a  nnmb«r  of  parts  or  portions :  divide 
the  correspondent  mile  in  the  ail-comprehen- 
sive mnp  into  that  same  number  of  parts  or 
portions  situated  with  relation  to  one  another 
in  the  same  manner.  In  so  doing,  mark  their 
several  proprietors  as  exhibited  by  each  one 
of  the  correspondent  portions  in  the  all-com- 
prehensive miap,  the  same  aa  those  in  those 
which  are  given  by  the  number  of  acres ;  and 
so  on  in  case  of  any  ulterior  or  minuter  £ri- 
sion  of  the  land  among  different  occupiers,  aa 
In  the  case  of  tawm. 

From  the  adjustment  thus  made  would  re- 
sult the  demarcation  proper  to  be  made  in  the 
correspondent  portions  of  the  all-comprehen- 
sive map;  and  where,  on  the  land  itself, 
between  one  property  and  another,  there  is 
not  any  actually  eadstrng  boundaries,  the  lines 
on  which  the  boundaries  ought  to  be  placed. 

In  the  country  (or  say  in  French,  in  the 
plat  pays)  differences  of  no  greater  an  amount 
than  that  of  a  few  feet  would  not,  generally 
speaking,  be  very  material.  Not  so  in  towns, 
or  in  the  precise  spots  anywhere  where  fixed 
fences  of  any  kind,  more  especially  those  com- 
posed of  brick-work  or  cementea  stone  have 
place,  a  man  whose  fence  in  any  direction  had 
been  too  advanced,  would  have  to  puU  it 
down,  and  to  be  charged  with  the  correspon- 
dent quantity  of  expense ;  and  so  in  the  ease 
of  water-courses.  Other  cases  might  be 
brought  to  view ;  but  for  the  particular  ex- 
ample in  proof  of  the  importance  of  the  gene- 
ral obstovation  these  may  suflBce. 


Think  of  the  expense  which,  by  this  course, 
would  have  to  be  produced  in  the  case  of  a 
church,  or  any  other  similarly  expensive  pub- 
lic building  1 

On  the  continent  of  Europe,  in  countries 
more  than  one,  the  thus  proposed  sort  of 
muniment  has  actually  been  brought  into 
existence,  and  continues  to  be  beneficially 
employed. 

In  this  country,  among  the  pawmhkts  which 
of  late  have  been  published  on  the  subject  of 
assurances^  several  there  are  in  which  this  so 
essential  an  auxfliary  to  the  efficiency  of  the 
main  institution  is  recommended. 

In  those  foreign  instances,  the  all-compre- 
hensive map*  forms  an  appendage  to  a  cor- 
respondently  all-comprdiensive  cadastre,  aa 
it  is  called,  containing  a  body  of  information, 
of  which  that  whidi  ia  exhibited  in  and  by 
the  sort  of  muniment  called  in  English,  a 
Terrier,  forms  a  part. 

The  alKcoraprehensive  muniment  called 
Doomcsday  Book,  framed  so  early  as  the 
eleventh  Century,  a  short  time  after  the  Nor- 
man conquest,  is  a  sort  of  indicate  exempli- 
fication, though  imperfect  and  inadequate  in 
the  degree  that  might  be  expected  at  so  early 
a  stage  in  the  progress  of  society. 

Trifling,  in  comparison  of  the  usefulness 
of  it,  would  be  the  expense  of  providing  this 
same  instrument  of  general  security.  For 
the  single  purpose  of  defence  of  the  country, 
by  means  of  fortifications,  against  invasion  by 
a  foreign  enemy,  a  document  of  this  sort^ 
instituted  at  pnbHc  expense,  by  order  and 
under  the  direction  of  the  Board  of  Ordnance^ 
is  in  considerable  advance.  Ofthe  total  num- 
ber of  counties  ^in  England  and  Scotland  52,) 
18  or  19  are  already  on  sale :  among  them 
the  two  largest,— -namely  Yorkshire  and  De- 
vonahire.t 

For  giving  fiicility  to  the  recurrence  made 
to  a  representation  of  this  sort,  a  species  of 
indication,  applicable  to  any  map  whatsoever, 
has  already  been  employed  and  is  actually  in 
use.  A  map  with  this  improvement  in  it  lies 
before  me.  It  is  a  map  of  Paris.  The  whole 
surfiM*e  is  divided  into  parallelograms  by  linea 
composing  a  sort  of  2a<lic«-t0or  A.  In  one' direc- 
tion, these  paraHelograms,  as  they  foUow  one 
another,  are  distinguished  and  designated  by 
the  letters  of  the  alphabet,  a,  6,  c,  8cc. ;  in 
the  cross  direction,  by  numerical  figures,  1, 
2,  3^  fce.  In  the  margins  are  mserted,  one 
under  another,  in  alphabetic  order,  the  names 
ofthe  streets  and  other  divisions,  preceded 


*  CasaM  is  the  person  of  whom  the  muniment 
of  that  sort  coostructsd  in  France  bears  the  name  t 
Charts  TrigoHometrigue  (if  I  am  not  misin- 
formed) the  name  of  the  muniment  itself. 

i*  If  I  am  not  misinfbrmed,  offer  has  been 
made,  either  to  complete  that  survey  or  to  make 
a  new  one,  and  construct  the  hereby  desired  ma^ 
lor  £50|00a. 
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DMpeotively  by  the  letter  and  the  figure,  by 
the  conjunctaoB  of  whidi  the  place  or  pleoee 
whidi  Ae  reader  is  lookiog  for  may  almoat 
instantaneously  be  found. 
<■  Over  and  above  the  infiNinatioB,  of  which 
t&e  several  parishes  and  eztnii-parodual  places 
in  the  territory  in  question  are  the  subject- 
matter,  Hm  same  document  might  be  made 
to  serve  for  supplying  the  like  infi>rmation 
respecting  the  division  styled  Manon. 

Between  parishes  on  the  one  part,  and 
manors  on  the  other  part,  various  are  the  re«> 
lations  tiiat  have  plaee :  — 

1.  In  some  instances  they  eeindde. 

2.  In  other  instances,  manors  more  than 
one  are  contained,  every  one  of  them  in  an 
entire  state,  in  one  and  the  same  parish. 

3.  In  others  again,  parishes  flM>re  than  one 
are  contained,  every  one  of  them  in  an  entire 
estate,  in  one  and  the  same  manor. 

4.  In  others  again,  in  which  manors  one  or 
more  than  one  are  contained  in  an  entire  state 
in  one  and  the  same  parish;  to  these  integers 
stand  attached  fragments  more  than  one, 
whidi  extend  over  parities  more  than  one. 

5.  And  rtce  oer^,  in  other  instwires  in 
which  parishes  one  or  more  than  one  are  con- 
tained in  an  entire  state  in  mapors  more  than 
one,  to  these  integers  stand  atta/Aed  frag- 
ments one  or  more  than  one,  iMdi  extend 
over  manors  more  than  one. 

Various  are  the  signs  and  dfevices,  by  any 
one  of  which  this  relation  between  the  sites 
of  parishet  on  the  one  part,  and  sieaers  on 
the  other  part,  might  be  exhibited  to  the  eye 
and  held  up  to  view. 

As  to  the  particttUir  nature,  the  need  of, 
and  benefit  derivable  from,  the  ascertainment 
of  the  several  manors  in  existence,  and  the 
mode  in  which  the  obtainment  of  this  infrtr- 
mation  may  most  eifectually  and  laommo- 
diottsly  be  accomplished,  it  belongs  not  to 
the  subject  of  reffittratkn  ;  but  some  sugges- 
fioas  of  mine  in  relation  to  it,  may  perhaps 
find  their  place  on  another  occasion  under  the 
appropriate  head. 

"  Give  me,"  said  Archimedes,  "  give  me 
but  another  place  to  stand  upon,  and  I  vdll 
give  motion  to  the  earth."  **  Give  me,"  say 
I,  **  give  me  but  a  map  to  point  to,  and  I  will 
give  rest  and  quiet  to  *  all  that  iidurit  *  this 
our  portion  of  the  earth's  surfiu^e.*' 

VL  tiiXTH  Object  to  be  accomplished — 
Extent  of  the  applicacion  made  of  this  same 
•ecttrity,  maximized. 

If  the  institution  is  productive  of  &m^, 
who  are  they  who  in  respect  of  justice  ought 
to  be  Uh  destitute  of  it  ? — a  question  this, 
which  assuredly  it  is  incumbent  on  him  to 
answer,  if  anysudi  person  there  be,  by  whom 
ppposition  is  made,  in  any  shape,  to  the  ut- 
most pbsdble  extension  that  can  be  given  to 
^  same  benefit. 

Exceptions,— always  excepted  an  all 


if  any  sudi  there  be,  in  vtidthr^hB  harikm 
imposed  in  all  diapes  taken  to^ttiicr  (|icc»> 
niary  expense  induded)  the  hi  m^  ml  he 
outweighed.  But  this  same  barlk«->— aa 
him  by  whom  the  existence  of  it  ia  nB^gai, 
lies  the  oUigation  of  making  proef  of  ita  ex- 
istence ;  and  thia  obligarioo  he  will  fisliit  m 
pain  of  seeing  his  silence  in  relation  to  it 
regarded  as  a  virtual  coofossion  of  tiae  gfiwi 
lessness  of  the  opposition  made  by  bios  t*  the 
proposed  measore. 
Means  of  eflSsctuation,  these — 

1.  Subject-matters  of  property  i 
excepted)  all  admitted:  oopj^mld,  1 
incorporeal ;  thenoe,  in 
hers,  the  proprietors. 

Is  it  that  the  expense  is  sndi  ma  i 
weigh  the  benefit?  On  the  contnty,  the  ex- 
pense would  be  next  to  notlnng.  SiudiitwaB, 
for  example,  I.  In  the  case  in  whidi  the  hniy 
of  informarion  obtained  fior  the  uae  of  i^■'* 
liameat  had  for  its  subieetrmatter  tbe  papn 
Uition  of  England,  Wales  indaded.^  S.  In 
the  case  in  which  it  had  for  ita  aobjort  mst 
ter  the  provision  made  thcougfaout  iae  the 
education  of  the  people  in  Seowusd. 

Second  means  of  eSectoatiott — 

2.  Fees  (as  above)  none;  avoidia^togne 
to  any  part  of  the  renumemtion  the  aba^ef 
fees. 

Qjies/uMi— Whynot?  ^nsMMT.  short  and 
oondusive ;  reasons  the  following ;  — 

1.  To  all  who  are  unable  to  pojr  tktt  price 
thus  set,  the  service  is  denied :  and,  m  ovesy 
instance  in  which  the  evidence  wliadk  bf  ths* 
service  should  have  been  preserved  pod  n^ 
dered  accessible,  is  for  want  of  each  acrrice 
rendered  unobtainable,  justice  itaelf  »  Aoscfay 
denied. 

2.  To  all  thoae  to  whom,  whothw  io  ^oa^ 
lity  of  imambamU  or  ip  that  of  iwifjwi,  in 
the  whole  or  in  any  part  a  profit  ia  awfibed 
to  he  reaped  from  thia  source,  an  intaresa  is 
given,  and  UuUb,  but  too  tt  ' 
maximizing  the  amount  of  it. 

The  flio^s  in  which  this  f 
to  it  are  these —  1.  Increaung  the  i 
the  oecasions  on  which  each  foe  is 
2.  On  eadi  occasion,  iacreaaing  the 
tity  of  the  fees  thus  exigible ;  3.  Ui  the 
where  the  service  eoosists  in  eopyii^  •  i 
ten  instrument,  or  performing  any  ( 
in  relation  to  it,  and  the  amount  of  the  foe 
or  fees  mcreases  with  the  length  of  tho  in- 
strument, increasing  the  length  aeaordingi^; 
4.  If  to  the  rendering  of  the  eervioa  a 
journey  is  necessary,  giving  incraaae  to  tho 
number  of  such  journeys,  and  to  the  length 
sod  expensiveness  of  each. 

Thua,  upon  every  occasion  is 
an  unliinited  amount  made  to  tho  a 


*  See  Return  intituled  Parish  Rcnten:  Ho- 
nourable House  papers,  date  of  otdcrnr  wMm 
26th  and  aoth  Ifivdi  im,  Na  M; 
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.Z.  Bomtg  i^i  where  ynd  in  io  (ar  as 
tW  mmm  .employed  for  making  addition  to 
tb#  pro^  ooniist  in  making  addition  to  the 
munber  of  tke  oceaaiona  on  wkicb  tke  &e  or 
fees  are  exigiUe,  a  mcana  contributory  to  the 
eiSeet  is  the  minimising  the  quantity  of  the 
a^Fiea  on  each  occaaion  performed,  that  the 
number  of  snoeeMiTe  daya  on  which  it  cornea 
tp  be  p«rformed  may  be  maximised :  here  then 
there  are  ap  many  intervale  of  deby  pro- 
duced. Moreover,  in  uwtanoes  to  an  inde&- 
nite  number,  ao  it  is  that  by  addition  made  to 
tba  length  oi  the  interval  hHween  oceaaion 
and  ooeaaion,  addition  may  be  made,  and  m> 
Qoedingly  ia  made,  to  the  number  of  the  ocea- 
eaaions  on  which  a  fee  or  ftes  aie  exigible, 
and  acQordingly  exacted. 

4.  When,  and  in  so  fiu*  as  this  ia  the  shape 
in  which  the  remunemtion  has  place,  the 
omimnt  o£  it  is  in  a  perpetual  state  of  uncer- 
tainiy ;  and,  whatsoever  be  the  most  proper 
amount,  from  this  same  proper  amount  it  is 
eontinnaUy  divaricating;  being  almost  always, 
and  to  an  indefinite  extent,  either  too  great 
or  not  great  enough:  at  one  time  the  puUic  is 
suffering  by  the  excess ;  at  another  time  the 
functionary  is  suffering  by  the  deUnquency. 

5.  When  this  is  the  mode  of  payment,  the 
amount  of  the  emolument  and  the  sources 
from  whence  it  flows,  are  kept  concealed  from 
the  public  eye;  and  the  application  of  the 
diedc  which  by  that  ell  searching  instrument 
would  be  opposed  to  abuse  is  thus  averted. 

True  it  is,  thai  by  tiie  institution  of  the 
/e0*/mui  alrody  mentioned,  the  efllcieney  ot 
the  inducement  to  make  addition  to  the  ex- 
pense is  more  or  less  dimioished,  and  may 
even  he  extinguished  altogether.  Butofito 
being  extinguished  altogether,  there  can  be 
no  adequate  ground  of  assurance.  For  so  long 
as  by  and  fircwi  the  hands  of  individual  suitors 
benefit  in  any  shape  is  expressly  allowed  or 
BMiy  be  received  without  danger,  so  it  will  be ; 
and  however  strong,  and  in  appearance  suffi- 
eient,  the  door  may  be  which  is  ^ut  against 
it,  crences  will  be  found  or  made  in  this 
aame  door,  and  at  these  creviees  emolument 
will  flow  or  ooze  in. 

True  it  is  again,  that  saving  the  above  ex- 
ceptiooa,  a  limit  being  thus  put  to  the  amount, 
expense  in  excess — in  one  word,  depreda* 
Horn — b  so  fitf  successfully  obviated.  But  the 
eye  of  the  public  being  thus  excluded  from 
the  scene,  abuse  in  other  ciiapes  is  thus  left 
without  controul :  for  example,  that  oppres- 
sion, whidi,  without  benefit  rendered  by  it 
in  aa^  other  shape  to  the  oppressor,  may  be 
practised  for  the  gratification  of  pride  ot  en- 
mity. 

In  a  word,  in  no  shape  whatsoever  will 
benefit  be  shown  to  flow  from  the  giving  thia 
shape  to  the  oaass  of  official  remuneration,  or 
any  part  of  it. 
.   For  the  pradming  of  a  taMmei  of  benefit 


-^  for  tim  producing  in  the  mmd  of  the  pub* 
lie  anotion  of  the  existence  of  benefit  in  some 
shape  or  nther,  ^  the  word  akcrity,  or  some 
equivalent  locution,  haa  been  employed.  But 
by  no  person  haa  any  attempt  been  made  to 
show — by  no  person  will  any  successful  atr 
tempt  be  made  to  ahow — that  benefit  in  any 
dei€rmm0U  shape  has  ever  been  experienced 
by  any  person  from  this^source,  nor  how  it  ia 
ever  likely  to  be  experienced. 

In  the  casa  of  tiie  fte-fuiid,  completely  if 
the  door  abut  against  this  auppoeed  benefit. 
Emolument,  none;  alacrity,  none.  The  sola 
assignable  cause  ceasing,  so  does  the  effect. 

Put  aside  the  fee-Jund^  thereupon  cornea 
into  consideration  the  nature  of  the  service 
in  the  several  shapes  in  which  remuneration 
in  this  shape  is  desired  to  be  attached  to  it. 
Let  any  one  by  whom  the  benefit  is  supposed 
to  have  pbos,  look  into  the  service  in  each 
case,  and  say  how  it  is  that  from  the  attaching 
to  it  remuneration  Ui  this  shape,  benefit*  ia 
the  alleged  shape  or  any  other,  can  be  seen 
to  follow. 

Let  him  look  out  for  the  several  mUre$H€9j 
for  the  parties  whose  interest  is  any  way  af- 
fected :  these  he  will  find  to  be  on  the  one 
part  the  several  auitors,  who,  in  person  or 
at  a  distance,  have  need  to  hold  intercourse 
with  the  several  fimctionaries;  on  the  other 
part,  those  same  fimctionaries ;  and  as  to  the 
sutlers,  they  will  be  seen  to  be  either — 
1.  Persons  applying  to  have  their  documents 
or  information  thereof  received  into  the  ar» 
chives  of  the  ofllces;  or,  2.  Persons  having 
need,  or  being  desirous  of  making  inspection 
into  or  inquiry  concerning  the  contents  of 
those  aasM  arebivea. 

True  it  is  that  under  tht/ee-^wd  system, 
while  the  fonetionary  }b  secured  sgainst  lo$$, 
he  has,  in  some  cases,  a  chance  and  hope  of 
jnrqfiif  and  in  that  hope  a  source  o{  alacrity. 
But  what  an  atom  of  good  is  this  to  set  against 
the  weight  of  the  evil  which  has  been  shown 
to  have  place  in  the  other  scale  1 

Note  that  for  the  tutelary  inspection  per- 
fonnedby  the  eye  of  public  opinion,  a  oooti* 
ttual  demand  will  be  created  by  the  danger 
lest,  by  a  conspiracy  between  the  function- 
aries on  the  one  part,,  and  solicitors  or  other 
agents  of  suitors  on  the  other  part,  additions 
be  made  to  expense,  and  for  that  purpose  to 
delay,  as  above. 

Shocking,  in  the  extreme,  to  the  delicacT 
of  gentlemen  in  both  these  situations  will, 
of  course,  be  any  such  suspicion.  But  what 
has  happened  once  may  happen  again ;  much 
more  what  has  had  place  universally  as  well 
aa  constantly.  How  it  is  that  by  a  conspiracy 
between  the  species  of  judges  styled  Masters 
ta  Chancery  on  the  one  part,  and  the  solici- 
tors of  parties  on  the  other  part,  may,  to  an 
eaomious  amount,  have  been  habitually,— un« 
der  and  by  vjjrtii?  of  the  matpbless  corruption 
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engendered  aiid  fostereo  by  Matdiless  Consti- 
tution, — a  pitiless  extortion  obtained  from 
suitors  on  pretences  knowingly  iUse,  and 
justice  thereby  to  all  but  the  very  few  de- 
nied, and  to  the  few  sold,  has  now  not  only 
been  completely  authenticated,  but  rendered 
universally  notorious.  And  whether  the  foun- 
tain of  this  corruption  be  yet  dried  up,  let  any 
one  who  is  so  minded  speak. 

On  this  subject,  matter  may  be  seen  in 
various  workft  of  mine,  but  more  particularly 
that  whidi  is  entitled  **  Justice  and  Codifi^ 
cation  Petitions,"  tec ;  for  on  most  points 
close  is  the  analogy  between  the  sort  of  oiB- 
dal  sertice  by  which  what  is  called  justice 
is  administered,  or  professed  to  be  adminis- 
tered, by  the  judges  and  their  subordinates, 
and  that  by  which  pre-appointed  written  evi- 
dence is  registered.  The  case  is,  that  the 
sort  of  service  rendered  by  the  functionaries 
belonging  to  a  register-office  of  the  kind  in 
question,  is,  as  elsewhere  observed,  subsidi- 
ary to  the  sort  of  8ervi<5e  rendered  by  the 
functionaries  who  are  considered  as  belonging 
to  the  judiciary  establishment,  and  is  liable 
accordingly  to  abuse  in  the  same  shapes  pro- 
duced by  die  same  causes. 

3.  The  numifM  mode  of  writing  employed  : 
thence  ^lesiaesthe  production  of  other  bene- 


ficial effects  to  a  vast  amount)  by  redaction 
made  in  the  expense,  contribution  made  to 
the  maximisation  of  the  number  of  the  per- 
sons to  whom  the  benefit  of  registration  is 
imparted. 

In  an  essay  of  mine  on  the  subject  of  the 
late  Mr.  Humphrey's  work  on  Real  Ptaperty, 
h  contained  a  description  of  this  invention, 
with  a  detailed  explanation  of  the  uses  to 
which,  in  the  field  of  reffittraiiim^  it  is  ca- 
pable of  being  applied.  This  essay  made  its 
appearanee  in  the  form  of  an  article  in  the 
Westminster  Review,  No.  XII.  for  October 
1826;  and,  having  reserved  some  numbers 
for  gratuitous  distribution,  I  took  the  Kberty 
of  presenting  a  copy  to  eadi  of  the  gentlemen 
to  whom,  in  their  quality  of  Commissioners 
of  Inquiry  into  the  Law  of  Real  Property, 
this  paper  is  addressed.  Of  aH  these  copies 
the  receipt  has  been  adnowledged. 

Of  a  contribution  so  highly  important  as 
this  invention  seemed  to  me  to  be  to  that 
service  to  the  cause  of  justice,  the  conferring 
of  which  was  the  purpose  of  the  commission 
given  to  them,  to  find  no  notice  taken  was  to 
me  a  disappointment  of  no  ordinary  severity. 
But,  at  present  I  have  in  hand  a  security  for 
the  cognizance  which  they  will  take  of  it ;  I 
mean,  the  engagement  whidi  I  set  out  with 
begging  their  attention  to — an  engagement, 
fruit  of  that  public  spirit  by  whidi  they  stand 
ao  eminently  distinguished  -« I  mean  the  en- 
gagement to  give  publication  in  their  reports, 
to  whatsoever  suggestion  I  shall  have  tub- 
Initted  to  them  for  that  purpose. 


Here  follows,  then,  of  tfart  amc  artad^ 
such  part  as  regards  the  wumifoU  made  ef 
writing.  iHere  foOowt  the  patamge,  fiwm 
**  Now  as  ta  Registration''  near  tkm  ati^ 
p.  405,  to  **  Bfarriage  Setdement,'*  mmr  ii 
beginming  (/p.  406,  oHUa,'] 

Gentlemen,  you  have  read  wlnt  la  abote. 
I  now  call  Qpon  you— 1  hereby  call  iipea 
you — either  in  your  report  or  propoaed  lav, 
to  give  to  that  UMtminent  of  juatioe  and  se> 
curity  against  fraud  on  one  part,  and  nan  ta 
countless  individuals  on  the  other  pan,  the 
attention  and  employment  so  inoontestibly 
due  to  it,  or  if  not,  to  9mf  wkg  mat  s  for,  en 
the  score  of  conciseness,  this  lociitkn  I  am 
content  to  borrow  even  from  the  judicatories 
whidi  by  so  sad  a  mianomer  call  tfirmafhcs 
Cowrti  ofEqmity, 

Tes;  fixed  upon  you  already  la  the  pahfie 
eye ;  uid  under  the  sharpened  eye  of  a  re- 
fSormed  parliament,  fostened  upon  yon  it  w9l 
be  with  unpreeedentedly  searcfaing  encigy. 

Pretences,  indeed,  I  have  heard — rrawias 
I  will  not  caU  them— the  name  of  rmwm  1 
will  not  profime  with  them — pretemcn,  then, 
I  will  call  them ;  but  such  pretencea — 1  am 
ashamed  to  think  of  them.  I  am  aahaawd  t» 
think  from  what  lipa  it  is  that  I  hav«  beard 
them.  Name  thoee  lipa  I  will  not :  they  wero 
such  from  which  I  should  have  hoped  for  bet-- 
ter  things.  **  Of  any  such  number  of  eopias 
(said  the  voice) — of  any  greater  nmiber  «i 
copies  than  are  at  present  in  use  there  is  ae 
need«  The  remuneration  for  doll  in  •  lab»> 
rious  profession  ought  not  to  be  cot  doini  tee 
low."  Then  there  is  the  jMcper — tke  | 
not  white  enough — the  ink  not  Uaf^  i 
In  a  word,  the  thing  was  (I  found)  aa^i 
vation — the  ofibpring  of  theoretieal  f 
— instead  of  conformity  forming  a 
contrast  to  the  predoos  friut  of  aneest 
dom  —  the  exbting  pracrice.  As  ao  precties^ 
true  it  is  it  had  already  been  in  uae  for  ; 
In  use? — but  with  iriiom ?  Isiifor/ 
dignity  to  put  itself  to  school?  —  to  i 
—  to  the  school  of  a  newspaper  ? 

So  much  for  the  arguments  againat  the  oaa 
of  this  instrument  of  secusity  against  tarfgof 
and  of  reduction  of  expense.  Now  for  aoav 
matters  of  fact,  soaie  statea  of  thiqga,  in  fo- 
vour  of  it. 

1.  First,  as  to  the  notion  about  mweJtnmma, 
I  turn  to  the  masterly  and  admirably-inatrefr 
tive  work,the  gratuitoudy-distriboted  vohaaa 
of  one  of  youv  number,  2fr.  Tyirett,  intitided, 
"  Suggestions  tothe  CkanmiaBionera  appointed 
to  inquire  into  the  Law  of  Real  Property/ 
In  it  I  read  the  following  passagea :  _ 

Page  263.  **  If  it  be  thought  unprapcr  te 
take  the  custody  oiwUU,  whidi  may  inrieda 
any  persons!  estate,  from  the  Eedeaaataod 
CourtSy  office  copUe  of  them  mi^t  be  regpa- 
tered  upon  bdng  authenticated  by  an  affidavit 
made  by  the  officers  who  have  cOTiBiacd  thoa* 
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snd  heary  penalties  sbonld  be  imposed  upon 
them  in  case  of  negligence  in  overlooking  a 
mistake.  The  errort  in  the  ojfficiiU  copies 
made  ai  Doctor**  Comnunu  are  bo  frequent, 
that  few  counsel  will  venture  to  advise  upon 
an  obscure  will  without  requiring  to  see  the 
original,  or  requesting  the  solicitor  to  ascer- 
tain the  accuracy  of  the  copy.  I  have  met 
with  several  instances  of  important  mistakes. 
In  one  office  copy  which  was  examined  with 
the  original  by  my  desire  in  the  last  year,  four 
verbal  errors  were  found  in  about  as  many 
lines,  every  one  of  whidi  altered  the  interest 
of  the  devisees.'* 

Page  264.  Speaking  of  Judgments :  **  They 
are  not  binding,  under  the  present  act,  upon 
lands  in  a  register  cmmty  until  they  have  been 
registered  in  that  county,  and  in  like  manner 
tiiey  should  be  required  to  be  registered  se- 
parately with  respect  to  every  dij^ent  comity 
in  whidh  there  may  be  estates  intended  to  be 
diarged  witii  them,  and  not  to  be  effectual 
as  agmnst  other  tecurities  or  auurance$  a£ 
lands  in  such  county  which  may  have  been 
previously  registered." 

That  which  it  seems  dear  to  me  was,  on 
this  occasion,  contemplated  by  Mr.  Tyrrell, 
Is — an  indefinitely  repeated  process  of  regis- 
tration ;  and,  if  this  be  really  what  was  meant 
by  him  to  be  proposed,  the  consequence  is, 
that  in  relation  to  the  demand  it  presents  for 
the  manifold  mode  of  writing,  it  makes  no 
difference  where  the  scene  of  the  operation 
lies :  whether  in  one  and  the  same  edifice  or 
in  so  many  difierent  edifices.  I  say  in  so  many 
dififerent  edifices,  or  at  least  in  some  consi- 
derable number  of  different  local  edifices :  for, 
as  between  the  one  plan  and  the  other,  the 
option  is  (in  p.  274)  stated  by  him  as  hanging 
nearly  in  eqiuUbrio. 

Page  275.  **  An  official  copy  of  any  deed, 
will,  or  other  document  might  be  given  to  any 
person  entitled  to  an  interest  in  the  estate, 
and  might  be  signed  by  the  two  clerks,  by 
whom  it  may  have  been  examined  with  the 
original,  and  who  should  be  liable  to  a  penalty 
for  every  mistake  in  it." 

So  says  Mr.  lyrell.  Now  then  for  a  few 
questions  to  him :  — 

1.  To  the  number  of  the  pervme  to  eadi 
of  whom  it  may  happen  to  have  an  interest 
in  this  same  estate,  what  is  the  limit  that  can 
be  set? 

2.  Accordingly,  what  is  the  limit  that  can 
be  set  to  the  number  of  the  copies  whidi  on 
this  plan  might  be  needful  ?  with  a  fee  for 
each  ?  —  a  fee  increasing  with  the  length  of 
each  such  copy? 

3.  Or  to  the  number  of  the  fees,  payable 
in  respect  of  these  proposed  doubie  attesta- 
tions? 

4.  Or  eventually  to  the  number  of  the  m£s- 
taht9  to  which  it  may  happen  to  have  been 
made,  with  fees  for  the  several  persons  em- 

VOL.  V. 


ployed  in  the  correction  of  those  same  mis- 
takes? 

Not  to  speak  of  the  quantity  of  time  con- 
sumed in  the  discovery  of  the  error,  and  the 
applying  the  corrective  to  it. 

5.  On  the  supposition,  diat  in  lieu  of  the 
ordinary  mode  of  taking  copies,  exemplar* — 
all  of  them  equally  entitled  to  the  appellation 
of  originaU — were  taken  in  the  manifold 
way,  what  possibility  would  there  be  of  any 
one  such  mistake? 

True  it  is,  that,  supposing  the  number  of 
such  exempkvs  to  exceed  14,  there  would 
not  be  a  possibility  of  furnishing  an  exemplar 
to  each  of  the  persons  in  question,  without 
the  necessity  of  a  transcript  from  the  original 
set  of  exemphirs ;  in  which  extraordinary  case 
a  possibility  of  mistake  would  have  place ; 
and  perhaps  it  might  even  happen  that  the 
number  in  which  in  this  case  the  marks  were 
sufficiently  dear,  might  not  be  quite  so  great 
as  that  of  the  ooptes  taken.  But  in  this  case 
nothing  could  be  easier  nor  more  efficacious 
than  the  remedy:  namely,  a  few  words  writ- 
ten on  one  of  the  leaves  of  the  ulterior  hatch 
or  hatchet,  stating  them  not  to  belong  respec- 
tively to  thejirst. 

Page  273.  "  The  duplicates  of  registers  of 
births,  marriages  and  deaths,  should  be  kept 
in  the  public  office  for  the  county  in  whidi 
they  may  be  made." 

To  this  passage  applies  with  equal  propriety 
the  observations  made  on  the  passages  in 
p.  263  and  264;  in  which  observation  is  stated 
the  ground  on  which  1  conduded  that  what 
he  assumed  the  existence  of  was,  on  each 
occasion,  a  not  improbable  demand  for  inde- 
finitely large  numbers  of  copies. 

Page  276.  "  An  official  copy  of  any  deed, 
will,  or  other  document,  might  be  given  to 
any  person  entitled  to  an  interest  in  the  estate, 
and  might  be  signed  by  the  two  clerks  by 
whom  it  may  have  been  examined  with  the 
original,  and  who  should  be  liable  to  a  pe- 
nalty for  every  mistake  in  it." 

Thus  fiir  Mr.  Tyrrell.  Now  then  say  I.  — 
Where  is  the  man  that  will  undertake  to  set 
any  and  what  bounds  to  the  number  of  the 
copies  which  for  this  purpose  it  may  happen 
to  a  wiU,  for  example,  to  present  the  need  of, 
with  the  skilled  labour  necessary  to  the  exa- 
mination applied  to  each  of  them  ?  that  skilled 
labour  to  the  inadequacy  of  which  to  the  pur- 
pose of  preventing  evil  consequences  to  an 
indefinite  extent,  you  have  just  been  seeing 
him  bear  such  ample  testimony  ?  On  the  other 
hand,  see  how  the  case  stands  on  the  suppo- 
sition of  the  writings  bdng  performed  in  the 
manifold  mode: -6,  10,  12,  or  even  if  neces- 
sary as  many  as  14,  written  by  one  and  the 
same  hand,  at  one  and  the  same  time.  I  say 
14 :  this  is  capable  of  being  done ;  for  this 
has  been  done.  If  of  the  whole  number  any 
one  is  correct,  so  are  all  the  rest.  If  in  any 
£  e 
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one  there  be  any  error,  thai  same  error  has 
place  in  all  the  rest ;  and  for  the  detection 
of  it  in  them  all,  no  skilled  labour  is  neces- 
sary or  of  use. 

Then  as  to  the  correction  of  these  errors. 
With  pen  and  ink,  in  the  common  way,  cor- 
rection made  in  the  manner  in  which  correc- 
tions are  made  in  a  proof  sheet  in  printiag 
having  been  made  in  any  one  of  them,  the 
Bumber  of  words  the  aggregate  of  these  cor- 
rections consisted  of,  would  be  all  that  would 
be  to  be  copied  in  the  others ;  and  of  these 
errors — one  or  all  of  them — bow  great  so- 
ever may  be  the  importance,  not  fre(|tiently 
can  it  happen  that  the  number  should  be  very 
considerable. 

When  the  worst  comes  to  the  worst,  all 
that  would  be  to  be  done  is,  the  copying  over 
again  such  of  the  leavesy  and  such  of  them 
only,  in  which  the  errors  make  their  appear- 
ance. And  this  is  one  advantage  resulting 
from  the  moderateness  and  uniformity  which 
may  be  given  to  the  size  of  the  leaves,  where- 
as for  anything  that  appears  in  the  bill,  the 
documents  sent  into  the  office  for  registration 
may  be  of  the  great  and  greatly  diversified 
extent  of  which  papers  and  skins  of  parch- 
ment are  susceptible. 

Page  278.  **  It  would  be  convenient  to 
require  that  every  deed,  will,  or  document, 
brought  for  registry,  should  be  accmnpanied 
with  a  short  eynopm  or  statement  of  the 
contents ;  in  order  that,  when  found  to  be 
correct,  it  ought  be  copied  into  the  register 
book,  as  a  marginal  index  to  the  copy  of  the 
instrument,  and  also  with  sudi  other  descrip- 
tion of  the  nature  of  the  document  as  ought 
to  be  inserted  in  any  of  the  indexes  or  bo^ 
of  reference." 

Supposing  the  sort  of  abridgment  in  ques- 
tion to  be  of  use,  and  for  ftdlity  of  concep- 
tion (it  should  seem)  it  would  be — for  so  it 
is  in  the  case  of  a  bill  and  an  act  of  parlia^ 
ment,  it  might  be  ordained  to  be  made  in  the 
original,  in  which  case  it  would  have  place  of 
course  in  each  of  the  several  exemplars  of  it. 
But  a  standing  and  universally-q>plying  rule 
should  be  enacted,  dedaring  that  no  words 
employed  in  the  abridgment  shall  be  under- 
stood as  influencing  the  construction  to  be 
put  upon  the  text  at  huge. 

Will  it  be  said  that  by  the  employing  ex- 
emplars of  the  whole  of  each  document  in- 
stead of  the  proposed  abridgment,  the  bulk  of 
the  aggregate  number  of  the  deposits  would 
be  swelled  to  sudi  a  d^ree,  that  the  expense 
of  the  buildings  necessary  for  the  reception  of 
them  would  be  so  great  as  to  constitute  a 
decisive  objection  against  the  use  thus  pro- 
posed to  be  made  of  the  manifold  mode?  At 
any  rate,  this  objection  would  not  lie  in  the 
mouth  of  any  man  to  whom  (as  in  p.  275) 
the  choice  of  having  a  building  for  each  one 
of  the  forty-two  counties,  and  the  having  but 


one  for  all  the  counties  together,  is  atatedai 
being  nearly  a  matter  of  indifierenoe. 

Oa  the  plan  proposed  in  the  above  extract, 
here  would  be  fiwr  learned  geotlenoen  the 
profit,  and  for  unlearned  parties  the  czpeaie, 
of  skilled  labour  to  be  employed  in  the  dima- 
ing  oi  these  same  synopses  with  the  daqgcr 
of  errors  therein  occoniag,  and  the  ccrtaia 
expense  of  oorreetions  to  be  applied  to  thoee 
same  errors:  in  the  case  of  the  manifoM  eif- 
plar  of  the  document  at  large,  DO  deinaBd  lor 
any  sudi  sym^wiB,  nor  any  poasifaility  cf  say 
sucherroct^ 

Page  278.  ^Th!e  office,*'  he  goes  on  to 
say,  **  might  be  divided  into  two  departncats, 
one  for  asoertaining  the  anthendcity  of  doca- 
ments  proposed  to  be  rcfistered,  and  the  other 
for  preserving  and  afibrding  &cility  of  refer- 
ence to  them;  and  they  might  be  so  regulated 
that  the  one  should  afford  a  check  aganft 
negligence  or  error  in  the  other.  The  latter 
department  might  be  divided  into  as  nsaay  dif- 
ferent offices  as  there  are  oounties  or  wiia^ 
including  the  cities  and  towna.  whicb  aie 
counties  of  themselves  in  the  diatricts  ia 
which  they  are  locally  situated  r  and  that 
might  be  an  additional  office  for  sudi  doca- 
ments  as  relate  to  more  than  one  county." 

Thus  lar  Mr.  TyrrdL  For  my  part,  I  da 
not  clearly  perceive  the  utility  of  this  le^ 
plication  of  the  expense:  stiU  leas  the  pre- 
ponderance of  the  benefit  in  this  caae  over 
the  burthen:  idl  that  in  relation  to  thjaaaattar 
I  do  dearly  perceive  is — that,  by  the  nse  of 
the  manifi^d,  the  expense,  whatever  it  ■» 
would  be  nearly,  and  the  danger  of  error  al- 
together, done  away. 

So  much  as  to  ijie  notion  about  needZe«- 
fiess. 

In  fine,  to  the  employment  propoaed  to  he 
given  to  the  manifold  mode  of  writings  is 
there  now  any  really  operative  obiedisa* 
other  than  that  which  is  opposed  by  the,^ci, 
which  by  it  would  be  kept  out  of  the  pod»ts 
of  learned  gentlemen,  and  kept  from  takiai 
their  departure  out  of  the  pockets  off  «n- 
leamed  suitors  ? 

While  writing  thia,  I  am  also  tmiJoyid 
on  my  plan  for  extinguishing  the  fictitioai 
de%,  factitious  and  mis-sealed  exptmae^  wick 
the  thence-resulting  ioU  and  dtaao/of  joatiet. 
The  mof^M  mode  of  writing  applied  to  the 
minutation  of  evidence,  is  a  means  and  ia> 
strument  altogether  iadispensablo,  the  em- 
ployment of  it  a  condition  stae  qmd  aoe»  ta 
the  giving  to  that  unspeakaUy-importani  be- 
nefit the  degree  of  perfection  it  b  auaoeptiUe 
of:  and  of  its  usefulness  with  refiercnee  to 
that  ulterior  purpose,  mention  may  be  aeca 
hereinabove  made. 

B^  adopting  and  exemplifying  theae  my  sag- 
gestions  in  relation  to  it,  it  depends  upon  yoa. 
gentlemen,  to  bring  under  the  eyes  <»f  aQ 
whom  it  may  concern,  a  dcBODstnrtion  of  its 
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pneticabiUty  ud  uaefiiliieM,  for  thtt  tlie  moit 
important  of  all  piirpotes. 

The  subject-matter  committed  to  our  oon- 
sidentioii  (saya  iomebody )  is,  not  bow  justioe 
may  be  adnuniatered  at  least  expense,  but 
how  the  respective  owners  of  what  is  called 
rtai  propertjf  may  be  best  secured  against  the 
loss  of  it.  True :  but  if  the  instrument  in 
question,  be  it  what  it  may,  is  good  for  the 
purpose  in  question,  its  being  also  good  for 
another  purpose,  or  for  other  purposes  in  any 
number,  is  most  assuredly,  to  any  intelligent 
mind,  no  reason  why  use  should  not  be  made 
of  that  same  faistrument  to  that  same  purpose. 

Tes :  should  it  (which  I  ardently  wish  that 
it  may  not,  and  venture  to  hope  that  it  will 
not)  be  my  misfortune,  gentlemen,  to  see  you 
wilfully  suffering  this  grand  mstrument  of 
justioe  and  security  to  remain  unemployed, 
for  want  of  any  endeavours  on  your  part  to 
give  adoption  and  support  to  it,  and  the  com- 
munity to  remain  destitute  of  the  benefit  of 
which  it  affords  so  bri^  a  prospect,  —  par- 
liament, and  through  parliament,  or  without 
parliament,  other  nations  as  well  as  this  shall 
hear  of  it ;  and  to  the  latest  posterity  tiie 
shame  of  such  a  wilful  neglect  shall  lie  on  the 
heads  to  which  it  belongs.  No;  never  so 
long  as  I  have  a  voice,  or  a  pen,  capable  of 
giving  utterance  to  these  my  wishes, — never 
shall  cease  my  endeavours  for  the  adoption  of 
it — my  inoontestaUy  just  reproaches  for  the 
neglect  of  it. 

VIL  Objbct  thb  Sbtbnth. — Minimisa- 
iion  of  the  burthen  in  the  shape  of  expense, 
with  which  the  benefit  produced  by  registra- 
tion is  dogged. 

Means  of  effectuation,  these — 

1.  Burthen  transferred  from  individuals  to 
public 

The  burthen  thus  transferred  from  the 
shoulders  least  able  to  the  shoulders  most 
able  to  bear  it. 

In  the  shape  oifeet,  unless  proportioned 
in  each  instance  to  the  pecuniary  ability  of 
the  individuals  at  whose  hands  respectively 
they  were  called  for  (which  ii  what  they 
coiUd  not  be,)  the  burthen  would,  in  so  far 
as  paid,  press  on  each  individual  with  a 
weight  of  affliction  more  and  more  heavy,  in 
proportion  as  he  was  less  and  less  able  to  bear 
it ;  and,  in  individual  instances  to  an  indefi- 
nite number,  the  individual  not  having  where- 
wttiial  to  pay  the  fee  or  fees,  would  exdude 
him  altogether  from  all  partidpation  in  the 
benefit  of  the  instittttion. 


For,  to  the  smallnessof  the  value  of  the  sub- 
ject-matter  in  question,  no  limit  can  be  set. 

In  regard  to  feeHngB,  what  the  smallness 
of  the  value  in  question  is  too  apt  to  do — 
indeed,  to  a  greater  or  less  degree,  it  may 
be  affirmed,  has  accordingly  done,  —  in  the 
breast  of  every  public  man  by  whom  the 
matter  has  ever  been  taken  into  considera- 
tion, is,  to  diminish  the  idea  of  the  pressure ; 
and  thai  in  such  sort  as  to  exdude  from  his 
affections  an  regard  for  it:  unhappQy  no  such 
effect  has  it  upon  the  feelings  c^  the  indivi- 
dual who  is  thus  dealt  with. 

2.  Fee$,  as  above,  none :  remuneration  of 
the  frmctionaries,  the  whole  of  it,  in  another 
shape;  namely,  tiiat  ottaUay. 

Of  the  importance  of  this  object,  consi- 
dered in  another  point  of  view,  namdy,  the 
minimization  of  die  expeiue,  whatsoever  be 
the  shoulders  on  whidi  it  is  laid,  —  a  view 
has  been  already  given ;  that  is  to  say,  under 
the  head  of  the  first  object  —  Expense  mi- 

KIMIZBD. 

3.  Meant  of  eommumeation  for  documents 
and  other  writings,  the  letter-pott  i  thence, 
expense  of  separate  communication  through 
skUled  labour,  saved. 

In  the  bill,  I  have  the  satisfection  of  seeing 
this  mode  of  communication  ordained  to  be 
employed.  How  well  adapted  it  is  to  this 
purpose,  and  how  prodigious  the  saving  made 
by  It,  in  comparison  with  that  mode  of  com- 
munication, by  medal  me$tenffert^  whidi  is 
employed  where  law  proceedings  are  the  sub- 
ject, has  been  abundantly  shown,  and  is  much 
too  abundantly  fdt. 

In  a  work  c£  mine,  intitnled  Petitunufw 
JvMtice  and  Codifaation, — namely,  in  p.  168 
of  the  Petition  for  Juatice,  art.  9,  of  the  part, 
which  has  for  its  subject-matter  the  judidaxy 
estabUikmentf  —  a  proposition  to  this  effect  is 
contained :  "  That,  for  trustworthiness  and 
economy,"  ('says  the  passage  in  question) 
« the  business  of  meeeoffe-airrymg  be,  as  far 
as  may  be,  performed  by  the  machinery  of  the 
letter-post." 

Gentlemen!  I  have  now  said  my  say. 
For  your  part,  yon  have  a  choice  to  make : 
you  will  either  break  your  engagement  and 
consign  these  pages  to  oblivion,  or  keep  to 
your  engagement,  and  to  this  addren,  pre- 
sumptuous as  it  is,  give  publication  in  your 
next  report  JDixi,      jEmsirr  Bbntbam. 

Qwswi'i  Square  Flaroe,  Weftminfltar, 
4th  Jvlj  1831. 
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ADVERTISEMENT. 


Contained  in  the  present  publication  are 
three  papers : — 

Paper  the  first,  Proposed  Petition  for  Jus- 
tice, at/tf//  length. 

Paper  the  second,  Proposed  Petition  for 
Justice  in  an  abridged  form. 

Paper  the  third,  Proposed  Petition  for 
Codification. 

I.  Petition  for  Justice  ntJuU  length.  Parts 
of  it  these : — 

Part  I.  Case  mod^.*-^  Grounds  of  the 
hereby  proposed  application  to  the  House  of 
Commons :  inaptitude,  to  wit,  of  the  existing 
system  of  judicial  procedttre^  with  reference 
to  its  alleged  and  supposed  ends,  as  also  of 
the  judicial  eeUtbUekmeiU  occupied  in  the  ap- 
plication of  it:  proofb,  the  several  heads  and 
instances  of  abuse  and  imperfection,  which 
are  accordingly  brought  and  held  up  to  view. 

Fart  IL  Pnofer  consequent:  —  Remedy 
proposed,  for  the  disorder  composed  of  those 
same  abuses  and  imperfections. 

Prayer t  its  parts, — 

Part  1.  Outline  of  the  proposed  judicial 
establishment. 

Part  2.  Outline  of  the  proposed  system  of 
procedure.  Model,  the  ilomesfic  system :  that, 
to  wit,  whidi  is  pursued  of  course  by  every 
intelligent  fether  of  a  fiunily,  without  any 
such  idea  as  that  of  its  constituting  the  mat- 
ter of  an  art  or  science:  sole  difference  the 
necessary  enlargement  and  diver8ifi,cation, 
correspondent  to  the  difference  in  magnitude 
between  the  two  theatres. 


II.  Petition  for  Justice  in  an  abridged 
form.    Parts  of  it  these  :— 

Part  I.  Abridgment  of  the  case  part  of  the 
full-length  petition. 

Part  ILlVoyer  part.  Matter  of  it  the  amc, 
word  for  word,  as  that  of  the  foil-length  pe- 
tition :  reference  accordingly  sufficient;  repe- 
tition, needless. 

Ressons  for  the  two  different  forma,  theae : 

1.  In  the  full-length  petition,  number  of 
the  pages,  as  will  be  seen  207.  Cnmbroos 
would  an  instrument  of  this  lei^gth  be,  if  pre- 
sented in  the  only/ona  in  which  it  woidd  be 
receivt^d, — cumbrous,  andrAof  to  siidi  •  de- 
gree, that  its  bulk  might  of  itself  be  foond  an 
insurmountable  obstacle  to  its  beiqg  carried 
about  for  signature.  This  form  is — tha*  of 
aroll  of  pardmient,  composed  of  skina  tacked 
on,  one  to  another ;  length,  whatever  ia  ne- 
cessary for  receiving  the  signatures,  in  addi- 
tion to  the  matter  of  the  petition. 

2.  Compared  with  that  of  the  abridged 
instrument,  the  expense  of  the  (^>eration  of 
engrossing  would  of  itself  be  a  serioua  ob- 
stacle. 

3.  Readers  in  greater  numbers — reaalers 
and  thence  signers^  may  of  course  be  expected 
for  the  shorter  than  for  the  longer  inatim- 
ment :  to  each  reader  the  two  will  here  pre- 
sent themselves  for  choice. 

For  reading^  the  instrument  presented  toe 
person  looked  to  as  disposed  to  promote  tk 
design,  will  be  of  course  a  printed  cofpf  of 
this  work.  In  thb  way  it  is  perusafaie  b^  aay 
number  of  persons  at  the  same  time ;  while. 
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tf  there  was  no  oAlicr  copy  thm  the  above* 
laeotioiied  roll,  years  migfafe  elapae  before  this 
instninieiit  coidd  paaa  througb  the  number  of 
hmds  in  raeceaoon,  toeaehof  whom  aaii^le 
day  might  snifioe  for  the  perusal  of  a  copy 
ofit. 

III.  Petition  for  ComncATioN.  Intimately 
connected  is  the  aofaject-matter  of  this  peti^ 
tion  with  that  of  the  petition  for  jusltbe.  No 
otherwise  than  by  eo^Bfieation  can  the  reform 
here  pmyed  for^^or  any  cAectual  reform  in 
any  shape — be  carried  into  effect.  A  petition, 
in  the  tenns  here  seen,  having  been  honoured 
by  the  approbation  of  Mr.  O'Connell,  has  by 
that  gentieman,  as  a  letter  of  his  informs  the 
author  of  theae  papen,  been  put  into  the 
hsads  of  the  OUhotU:  AaModatUm  for  the  pur- 
pose of  its  being  circulated  for  signatures. 

Of  this  publication — the  ultimate  object 
being  the  engaging  Parliament  to  taJce  into 
consideration  the  subject  matter  of  it,  the 
immediate  and  instrumental  olqect  is,  the  en- 
gaging individuals  to  concur,  by  their  sign^ 
tures,  in  the  endeavour  to  induce  Parliament 
to  take  the  desired  course. 

Persons  looked  to  for  signatures,  who? 
Answer :  Every  person,  in  whose  breast  any 
such  desire  has  place  as  that  of  seeing  made, 
in  relation toanysubject-mattertoucfaed  upon 
by  it,  any  change  not  looked  for  by  him  frcon 
any  other  source :  any  change  whatsoever,  be 
the  eomplejd<m  of  it  ever  so  different  from, 
or  ever  so  opposite  to,  that  of  the  change  here 


t?  (says  somebody) — co-operation 
expected  from  persons  entertaining  desires  di- 
recily  opposite?  Yes^  even  from  them.  How 
so?  Because,  supposing  Parliament  taking 
the  matter  into  consideration, — to  each  per- 
«on,  for  the  seeing  such  his  own  desires  gra- 
tified, would  thus  be  afforded  a  chance,  such 
as  he  would  not  possess  otherwise. 

But  if,  at  tiie  hands  even  of  persons  enter- 
taining opposite  views  and  wishes,  sudi  co- 
operation may  not  unreasonably  be  expected, 
with  how  much  stronger  assurance  may  it  be 
expected  at  the  hands  of  persons  whose  views 
and  wishes  are  more  or  less  in  accordance 
with  what  is  here  endeavoured  at? 

Now  as  to  the  ground  of  expectation  in 
regard  to  Parliament.  This  is  the  distinctive 
character  of  the  present  work,  presenting,  as 
it  does,  in  addition  to  the  statement,  and  that 
on  all-comprehensive  one,  of  the  alleged  dU- 
orcier,  a  proposed  remedy.  So  for  as  regards 
the  mere  disorder,  the  work  is  an  operation, 
an  easier  than  which  could  not  easily  be  found : 
at  no  time  can  any  hand  be  incompetent  to 
it  While,  in  any  such  task,  as  thatof  the 
exhibition  of  a  remedy  so  much  as  approadi- 
ing  to  oo-extensiveness  with  the  disorder,  no 
ground  appears  for  supposing  any  other  hand 
at  present  engaged, — or,  without  invitation, 
likely  in  any  way  to  engage. 

This  or  none,  such  alone  is  the  ofrtion  pre- 


sented to  every  person  on  whose  part  any 
disposition  has  place  to  employ  his  signature 
in  applying  to  the  disorder  its  sole  possible 
remedy.  To  wait  till  a  draught  to  this  extent 
presented  itself,  to  no  part  of  which  he  saw 
snythiqg  to  object,  woidd  be  to  wait  till  the 
end  <tf  timet 

In  regard  to  codification,  included  in  the 
object  of  this  publication,  is,  it  will  be  seen, 
not  only  the  presenting  to  view  the  firuit  of 
the  author's  own  labours,  but  the  engaging 
other  candidates  in  the  greatest  number  ob- 
tainable in  the  same,  so  supremely  and  all- 
eomprehenaively  important,  service. 

Nor  to  this  purpose  is  the  same  sanction  of 
authority  altogether  wanting.  By  implication 
at  any  rate,  codification  has  in  its  fiivour  the 
dedared  opinion,  and  recommendation  of  the 
Real  Property  Commissioners  :  witness  the 
questions  circulated  by  them.  Suffidentiy 
manifest  at  any  rate  is  the  recommendation, 
while,  in  pursuance  of  their  labours,  some- 
thing should  be  done.  But  by  Parliament, 
whatever  it  be,  either  by  codification  or  not 
at  all,  will  it  have  been  done :  and  whatever 
be  the  length  to  which  this  indispensable 
operation  has  been  carried — why  it  should 
stop  there  or  anywhere  short  of  completion, 
is  a  question  to  which  it  rests  with  any  de- 
clared opponent  of  codificaHon  to  find,  if  it 
be  in  his  power,  anything  like  a  rational  an- 
swer: by  his  refusal  to  answer  it,  or  his 
silence,  in  relation  to  it,  judgment  of  incon- 
sistency against  him  will  be  signed. 

These  things  considered,  requisite  assu- 
rances are  not  wanting,  that  as  soon  as  the 
press  of  more  urgent  business  admits,  the 
niatter  of  both  petitions  will,  by  appropriate 
motions,  be  brought  to  the  view  of  the  Ho- 
nourable House. 

InatrwtUms  as  to  the  mode  of  proceeding 
for  obtaining  signatures. 

Provide  a  skin  of  parchment,  tack  to  it,  one 
after  another,  others  in  sufficient  number  to 
contain  the  matter  of  the  petition,  with  the 
addition  of  signatures  in  such  number  as  you 
expect  to  obtain  for  it.  A  thing  desirable  is, 
that  an  persons  who  join  in  the  petition  may 
be  disti^uidied,  each  one  from  any  others 
for  this  purpose,  let  each  subscriber  add  to 
his  name  at  length  an  indication  of  the  place 
of  his  abode.  If  it  be  where  there  is  not  a 
town,  the  name  of  the  county  and  the  parish 
will  be  the  proper  mode  of  designation :  if  in  a 
town,  the  name  of  the  town,  with  that  of  the 
street  or  otiter  mode  of  address,  employed  in 
sending  a  letter  by  the  poet.  To  save  bulk 
and  expense, — divide  tiie  roll  into  parallel 
columns,  each  of  them  wide  enough  to  re- 
ceive a  signature  of  an  average  length,  in 
whidi  case,  when  it  exceeds  thi^  length,  two 
fines  will  idways  be  necessary,  though  com- 
monly snifident.  To  each  signature  prefix  a 
number  expressive  of  the  order  in  which  it 
stands. 
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As  to  the  instrament  thus  employed — in 
general,  if  not  exclusively  —  it  will  be  the 
abridged  petition :  the  fuU-length  petition 
being  much  too  large,  and  the  transcription 
of  it  too  expensive,  for  general  use.  To  any 
person  disposed  to  use  his  endeavours  to  ol^ 
tain  signatures  for  the  longer  petition,  should 
it  present  itself  as  being  too  long,  an  easy 
operation  it  will  be  to  strike  out  of  it  su4^ 
parts  as,  it  seems  to  him,  can  best  be  spared. 
Where  any  abridged  petition  is  the  one  em- 
ployed —  in  this  case,  a  copy  of  the  petition 
at  length,  as  printed,  should  be  left  with  the 
person  applied  to,  that  he  may  peruse  it,  if 
so  inclined,  before  the  roll  is  put  into  his 
hands  for  signature. 

Of  the  opposition  which  every  sQch  coad- 
jutor has  reason  to  expect,  it  is  material  that 
he  should  be  sufficiently  aware.  From  all 
persons  to  whom  any  change  in  the  existing 
system  would  be  an  object  of  regret,  such 
is  the  reception  which  should  of  course  be 
looked  for  and  provided  against :  and  in  this 
number  are  induded  of  course  all  those  by 
whom,  to  any  amount,  in  any  shape,  in  any 
way,  direct  or  indirect,  profit  is  derived,  or 
thought  by  them  to  be  derived,  from  any 
a))U8e  or  imperfection,  to  which,  by  tiie  pro- 
posed draught,  a  remedy  is  endeavoured  to 
be  applied:  more  particularly  all  attomies 
or  solicitors,  as  of  late  years  they  have  been 
called,  and  persons  espedally  connected  with 
them  by  any  tie  of  interest  or  relationship, 
not  to  speak  of  judges,  other  persons  be- 
longing to  the  judiml  establishment,  and 
barristers. 

Nor  as  to  the  whole  class,  and  its  several 
ramifications,  let  it  ever  be  out  of  mind,  that, 
on  their  own  principles,  by  their  own  show- 
ing, being  incontestably  interested,  they  are, 
one  and  aU,in  relation  to  this  matter,  not  to 
speak  of  so  many  other  matters,  to  use  their 


own  language^  so  many  ineomfMteBt,  inae- 
dible,  and  altogether  JnadmisslMe  witnfti. 

Of  this  pabliealion  one  natoral  efiertis 
the  prodadng  addresses,  in  one  way  or  other, 
to  the  author,  from  cocfespondenta,  to  the 
number  of  whom  no  certain  limits  ean  be  pre* 
dieted,  and  which,  if  preoaiitioDa  were  not 
taken,  might  be  such  as  to  be  opprswiwu. 
For,  BO  it  is,  that  whatever  probability  tkere 
may  be  of  die  presentation  of  petiHamM^  or 
though  it  were  no  more  than  aaingle  petitioa, 
in  the  coarse  of  the  present  senion,  the  like 
probability  may  continue  during  an  indefinite 
length  of  ulterior,  time:  but  for  the  amnge- 
ment  thus  requested,  this  puUicatioB  mj^ 
therefore  have  for  one  of  its  eflects  Hm  Im- 
posing upon  the  author  a  charge  to  an  inde- 
finite amount,  and  not  terminating  b«it  with 
his  life. 

On  this  account  it  is  requested  tlmt  no 
oommumcation  be  addressed  to  the  aotlior 
but  through  the  medium  of  the  botdEadler: 
nor  to  the  bookseller,  but  either  poat  pod, 
or  accompanied  with  an  order  for  a  eopy  of 
the  work. 

Lastly,  as  to  the  usefulness  of  this  pfo> 
duction,  and  the  endurance  of  wfaieli  it  is 
suso^tible.  To  those  whom  the  design  nay 
be  fortunate  oiough  to  number  amongat  its 
well-wishers,  and  the  production  aoioqg  its 
approvers,  a  consideration  that  cannot  fiul  to 
be  more  or  less  agreeable  is,  —  tiiatv  ^R^at- 
soever  may  be  its  capacity  for  attracting  iig- 
natures,  liie  same  may  remain  to  it  dnriag 
an  indefinite  length  of  time :  and  Uiat  noloag 
as  the  remembrance  of  thu  puUicatiaa  Inats, 
no  one  to  whom  the  existing  sd^atsrled  in- 
strument of  security  is  a  source  and  instn- 
ment  —  of  depredation,  of  opprcsaiom,  in  a 
word,  of  injtuy  in  any  shape,  can  be  in  want 
of  a  ready  vehicle  for  the  commnmcntion  of 
his  complaints. 


PRELIMINARY  EXPLANATIONS  NECESSARY  TO  BE  FIRST  READ. 


1.  In  the  introductory  advertisement  will 
have  been  seen,  the  consideration  which  gave 
birth  to  the  proposed  abridged  petition  for  jus- 
tice, in  addition  to  the  full-length  petition. 

2.  When  that  advertisement  went  to  the 
press,  the  drawing  up  of  the  abridged  petition 
had  proceeded  about  half  way :  and,  from  the 
progress  at  that  time  made  had  been  deduced 
an  assurance,  delusive  as  it  has  proved,  of 
completing  it  within  the  desired  compass: 
the  compass,  both  as  to  time  and  space. 

3.  From  that  time,  the  forther  this  part  of 
the  work  went  en,  the  less  apposite  was 
perceived  to  be  the  appellative  abridged, 
by  which  it  had  been  originally  designated: 
till,  at  length,  instead  of  the  one  operation 
abridgment^  four  distinguishable  ones  —  sub- 
traction, addition,  repetition,  substitution, 


—  were  the  operations  found  to  have  been 
performed. 

4.  Of  this  variety  of  operations,  —  imper- 
fection, in  respect  of  deamesa,  oondaeneas, 
and  methodical  order,  on  the  part  of  the  draft, 
considered  as  a  literary  omnposition,  haa  bcca 
the  indispensable  consequence.  But,  siioahl 
it  be  seen,  as  the.  author  trusts  it  will  he, 
that  without  detriment  to  the  practical  pur- 
pose, no  difierent  course  could  have  been 
pursued, — no  material  dissadsfoction  on  the 
part  of  the  reader  will,  it  is  hoped,  kave 
place. 

5.  Practical  end  or  purpose,  —  cbemge  for 
the  better:  means  employed, — mudniisqg 
the  number  of  the  persons  known  to  enter- 
tain the  desire  of  seeing  such  change  take 
place :  mode  of  making  this  desire  known,  — 
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attachment  of  each  otie*s  ugnitiire  to  loine 
copy  of  a  petition  praying  for  such  change. 

6.  Now,  then,  for  maTJmiiang  the  numher 
of  signatures,  one  means  is — the  manmiaing 
the  numher  of  copies,  offered  for  the  recep- 
tion of  those  same  signatures.  But,  by  the 
bulldness  of  the  aggregate  mass  of  the  matter 
by  which  the  reasons  for  the  change  stand 
expressed,  will  the  end  and  furpose  be  ob- 
structed? No :  it  will  be  promoted.  How 
so  ?  Answer :  Because  the  instrument  mav  be 
cut  into  smaller  instruments,  in  any  number, 
to  each  of  which,  dgnatures  may  be  found 
obtainable,  from  persons  from  whom  tins  ex- 
pression of  concurrence  would  not  have  been 
obtainable  for  any  one  other  of  these  same 
component  parts,  much  less  for  the  whole. 

7.  Now,  then,  as  to  the  particular  nse  and 
purpose  of  the  two  here  proposed  instruments 
— full-length  and  abridged  petitions — taken 
together.  This  was — the  maximising  the 
number  of  the  arrangements  in  the  existing 
system,  seen  by  the  several  readers  to  be  ad- 
verse to  the  ends  of  justice ;  to  which  end,  a 
means  manifestly  conducive  was — the  tying 
up,  as  it  were,  of  those  same  arrangements 
into  bundles,  characterised  and  distinguished 
from  each  other  by  appropriate  names.  This, 
accordingly,  is  what  has  been  done  by  the  list 
of  detneet, 

8.  Considerations,  showing  the  course  ac- 
tually pursued  to  have  been  the  most  con- 
ducive that  could  have  been  pursued,  the 
following: — 

9.  In  proportion  as  the  operation  went 
on, — matters  of  detail,  deemed,  all  of  them, 
contributory  to  the  common  ends,  but  which 
had  not,  all  of  them,  presented  themselves  at 
the  time  of  drawing  up  the  first-drawn  peti- 
tion,— came  into  view.  By  exclusion  put 
upon  any  of  these  additional  grounds  and  in- 
ducements, would  the  chance  for  the  attain- 
ment of  the  common  end  have  been  increased  ? 
No,  surely. 

10.  True  it  is — that,  in  the  ordinary  case 
of  an  abridgment, — between  deamess  and 
condseness,  a  mutual  repugnancy  has  place : 
as  conciseness  is  increased,  deamess  is  dimi- 
nished. But,  in  the  present  case,  happily  no 
such  repugnancy  has  place :  no  mutual  coun- 

■  teraction  but  what  is  capable  of  being  effec- 
tually got  rid  of.  Decomposition,  as  above, 
is  the  operation  by  whidi  this  reconciliation 
is  capable  of  being  effected ;  and  is  accord- 
ingly here  proposed  to  be  effected. 

11.  Now  as  to  the  course  which  may  be 
seen  actualhf  taken,  as  above,  in  pursuance 
of  the  dengn  of  abbreviation.    Fargt  came 

-  condetuaiioH ;  as  in  the  ordinary  case  of  an 
abridgment :  lAen,  simple  tUmmatum,  or  say 
guhtraetUm^  applied  to  certain  paragraphs 
belonging  to  the  device  in  question :  lastly, 
.  elimination  applied  to  the  whole  of  the  matters 
-contained  under  the  head  of  a  Pevice.     In 


this  last  way  may  be  seen  dealt  with  three 
deviees:  namely.  Device  XL  Decision  on 
gromtds  aoowedbf  foreign  to  the  merits;  De- 
vice XIL  Juries  sMhdnod  and  subjugated;  and 
Device  XIV.  Result  of  thejusure  (in  Device 
XIII,  mentioned)  groundless  arrestation  for 
debt.  As  the  pressure  produced  by  the  influx 
of  additional  matter  increased,  these  more  and 
more  effident  modes  of  reduction  may  be  seen 
suceesdvely  employed. 

12.  The  two  drafts  taken  together  being  in 
this  state,  oomes  now  the  question  —  of  the 
compound  mass — any  and  what  portion  is 
there,  that  can  with  truth  be  pronounced  use- 
less ?  Answer,  Tes :  namely,  the  aggregate 
of  the  paragraphs  reprinted  without  variation. 

After  tins  deduction,  every  other  assign- 
able portion  of  the  matter  may  be  stated  as 
having  its  use. 

13.  The  case  in  which,  if  at  all,  the  cor- 
rectneas  of  this  propodtion  will  be  most  ques- 
tionable, is  that  in  which,  of  two  paragraphs, 
the  one  is,  as  above,  but  a  condensation  of  the 
other :  but,  even  in  this  esse,  so  it  may  be, 
that  the  one  of  them  may  be  the  most  apt  in 
the  eyes  of  one  set  of  proposed  subscribers ; 
tiie  other,  in  the  eyes  of  another  such  set.    . 

14.  In  the  dispodtion  made  of  the  matter 
of  the  original  draft,  —  and  thereafter  of  that 
of  the  abridged  draft,  —  a  method,  as  service- 
able as  it  was  in  the  author's  power  to  give, 
has  been  given  to  it.  But  now — take  the 
worst  case  that  can  have  place.  Suppose  no- 
thing to  have  place  that  can  have  any  ddm 
to  the  appellation  of  method: — the  whole 
matter — is  it  useless,  and  the  labour  thrown 
away?  By  no  means. 

15.  For,  the  purpose  being  to  prevail  upon 
the  constituted  authorities  to  take  the  whole 
of  the  mass  of  existing  law  in  question  for 
the  sulject  matter  of  condderation — and 
this  for  the  purpose  of  reform  and  amend- 
ment, — of  no  blemish  in  any  shape,  can  any 
indication,  in  any  language  or  form,  be  given, 
that  vrill  not  be  more  or  less  contributory 
and  condudve  to  the  purpose. 

16.  Upon  the  whole, — proposed  for  the 
choice  of  all  persons,  dispoaed  to  be  contri- 
bntory  to  the  proposed  design,  by  framing 
drafts  for  circulation,  for  the  purpose  of  ob- 
tdning  dgnatures,  vdll  be — the  optiansy  ex- 
amples of  which  are  the  following : — 

I.  To  employ  the  fulUkngih  draft,  with- 
out dteration,  as  it  stands. 

IL  To  employ  the  abridged  draft,  without 
dteration,  as  it  stands. 

III.  To  employ  dther  draft,  with  i 
ments,  such  as  may  appear  meet 
ments,   whether  additive,   subtractive,   or 
substitutive. 

IV.  To  form  drafts  of  thdr  own »  com- 
posed of  matter — none  of  it  contained  under 
any  of  the  heads  employed  in  the  above  drafts. 

V.  To  form  drafts,  composed  of  matter  of 
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their  own,  with  or  without  use  made  of  those 
flame  heads,  and  with  or  withoat  insertion, 
declared^  given  to  more  or  less  of  the  matter 
contained  under  them. 

VI.  To  frame  drafts  composed  of  matters 
exclusively  tiieir  own,  without  refierence  made 
to,  or  use  in  any  way  made  of,  any  part  oi 
Che  matter  contained  in  either  of  these  sune 
dnrfts. 

17.  Of  these  several  options  (to  which 
others  might  have  heen  added)  the  one  last 
mentioned  (it  will  of  course  be  supposed)  is 
not  of  the  number  of  those  which  the  author 
ezpeeta  to  see  embraced.  But,«ven  supposing 
it  were, — whatsoever  be  the  number  of  the 
drafts,  thus  framed,  and,  with  attached  sigw 
natures,  presented  to  the  constituted  autho- 
rities^-, correspondent  will  be  the  service 
rendered  to  the  cause  of  reform  and  improve- 
ment by  tiiese  pages. 

18.  A  lottery  (suppose)  set  up ;  and  para- 
graphs of  the  abridged  petition,  some  or  all 
of  them,  drawn  out  of  it,  and  written  down 
on  the  roll  in  the  order  assigned  to  them  by 
fortfime, — even  in  this  case,  a  petition,  so 
framed  and  thereupop  signed,  would  not  be 
altogether  without  its  use. 

19.  So  laig  as  that  most  all-comprehen- 
sive, most  grinding,  and  most  crying  of  all 
grievances — the  tyranny  of  judge-made  law 
— continues  unredre8sed,.-4iie  oorrespQadent 
public  service  unperformed — so  long  as  the 
torrent  of  human  misery,  flowing  from  it, 
Iceeps  running  on ; — be  tiie  number  of  ages 
during  which  it  will  have  contimied  ever  so 
great,  never  wiU  the  use,  whatever  it  be, 
which  the  matter  of  these  proposed  petitions 
is  capable  of  being  put  to,  be  at  an  end. 

20.  To  the  care  of  posterity,  should  the 
time  not  be  yet  ripe,  the  author  will  recom- 
mend this  matchless  service  with  his  dying 
breath. 

Sh  Hapless  individual,  whoever  you  may 
be,  whose  lot  it  is  to  behold  your  means  of 
subsiBtenee  torn  from  you,  and  plunged  into 
the  gulph  called  by  a  cruel  mockery  a  anurt 
1^  eqmtyf  there  to  be  devoured  by  ike  ap- 
pourted  sharks,.^ in  these  pages  you  may  at 
•U  times  see  samples  ^famples  ready  n»de 
— of  the  only  sort  of  inttrument,  which  it  is 
in  your  power  to  make  application  o^  in  the 
character  of  a  remedy :  -^  with  this  in  hand, 
you  may  go  about,  and  look  about,  for  assist- 
ants and  coadjutors,  in  those  companions  in 
misery,  whom,  in  such  deplorable  abundance, 
you  will  behold  presenting  themselves  all 
around. 

22.  Nor,  while  for  companions  in  misery 
you  look  sideways,  forget  to  look  upwards, 
for  the  authors— cruel  hypocrites,  in  pretence 
alleviators  in  reality  pl^eservers---of  all  psrts 
of  it  aazions  and  industrious  preservers,  when 
neither  creators  nor  ezacerbators. 

23.  But  (says  somebody)  Is  there  not  one 


still  better  coarse  left,  whkb  you  might  hate 
taken,  and  which  is  still  left  open  to  you  to 
take  ?  From  the  matter  of  the  original  fan- 
length  petition  and  the  abridged  petition  taken 
tc^getber,  might  not  you  hav^  drawn  ap~ 
might  not  you  even  now  draw  up — a  new 
draSft,  ooaaigning  to  the  flames  both  the  ex- 
iiting  QBBS?  Annoer:  By  time  and  ^^jom 
taken  tG^ether,  intimation  is  given  of  two 
objectiooa,  the  first  of  which  moght  of  itfdf 
be  oondusive:  consideiing  that,  during  the 
time  thus  occupied  in  an  operation  little  bet- 
ter  than  mechanical,  all  other  worlcs,  of  greater 
usefiilnew  in  this  «ame  time,  woiUd  be  ais 
stand. 

24.  But  another  answer  still  more  eoodo- 
sive,  and  it  is  hoped  satisfiKtory,  is  this.  By 
no  means,  hj  any  such  ulterior  and  amended 
abridgment,  would  the  purpose  of  it  be  aa- 
swer^  For,  while  for  the  purpose  of  it,  s 
survey  were  taken  of  the  field,  fineah  weeds 
would  be  seen  spriagipg  up,  and  prejaiiig 
themselves  upon  the  extirpatuig  hand.  InUds 
way,  after  enlarged  as  well  as  abridged  edi- 
tions, in  any  number — each  supersedii^  aU 
former  onee* — still  the  demand  for  vatSha 
and  anothnr  would  be  presenting  itself:  nor, 
Ux  the  consumption  of  labour,  time,  and  mo- 
ney, would  the  demand  cease,  till  the  work, 
of  which  an  outUuM,  and  nothing  more,  is  here 
proiesaed  to  be  presented,  had  been  bronght  to 
a  state  regarded  as  a  state  of  completeneas. 

^.  Suppose  it  now  in  that  state,  tlie  fi)l- 
lovnng  is  the  form  in  which  it  would  preacst 
itself  to  view:  of  the  here-propoeed  ^stcm, 
the  part  called  the  projfer,  in  the  very  weordt^ 
or  as  lawyers  say,  Unor  of  it,  occupying  the 
foremost  places :  but,  by  the  side  of  it,  afl 
aloqg,  a  delineation  of  the  several  comspon- 
dent  features  of  fdl^;ed  inaptitude,  nscnbcd 
to  the  existing  systems :  to  the  principal  Uxt 
would  thus  be  sulgoined  a  wan  oi perpetmd 
comawnlwy  thus  oompoaed, 

26.  In  conclusion,  a  word  or  two  aa  to  the 
nwmerkalfigurH,  which,  in  the  abri^^ged  pe- 
tition, stand  prefixed  to  the  pangnaplia:  k 
the  abridged  petition  only;  in  the  onginal 
one  not;  the  demand  for  that  help  to  rA- 
rence  not  having  aa  yet  presented  itself  to 
view. 

27.  For  all  but  the  two  fini  of  the  above 
proposed  six  options,  indiq^utable  asamedly 
is  the  facility  that  will  be  found  aflEbrded  bv 
this  little  additament.  Witness,  and  e^eo- 
ence  of  the  result  of  the  mm-eanploymcnt  ef 
them.  By  means  of  these  kistrumesita  (thai 
which  nothuig  can  be  more  fomiliar  or  isidii 
pensably  usefol,  — -or  even,  by  the  constUnted 
authorities  themselvei^  nyira  univenally  ap- 
plied to  portions  ot  the  matter  of  Jncv,  — 
except  where  the  prod«ctioa  tf  oaeertalnty 
and  mistake  is  among  the  olgects  aimmd  at) 
reference  is,  in  the  copdsest  manner  powiMr, 
made  to  any  Msemblege  of  words  wbataoevcr. 
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withont  danger  of  mistake :  —  without  them, 
BUBtake  and  uncertainty  may,  to  any  amount, 
be  produced. 

28.  Accordingly,  wherever,  in  relation  to 
ft  law  or  a  body  of  laws,  to  maximiae  the  exe- 
cution and  eifect  given  to  it  is  really  an  ob- 
ject of  desire, — numerical  figures,  prefixed 
to  the  several  portions  of  discourse,  are  the 
instrumente  employed,  l^tness  the  practice 
In  every  dvilixed  part  of  the  globe ;  Engluid 
— lawyer-ridden  England — idone  excepted. 

29.  On  the  other  hand,  wherever  tiie  de- 
sign entertauied  is — the  giving  increase  to 
such  uncertainty,  with  its  attendant  miseries, 
— objects  in  view  the  benefit  of  the  lawyer 
dass,  and  those  connected  with  it  by  any  com- 
munity of  sinister  interest, — the  use  <»  this, 
togetber  with  so  many  otiier  instruments  of 
certainty,  is  pertinaciously  and  inexorably  ab- 
stained fitmi :  imitated  thus  the  fabled  bar- 
barity of  Mesentius :  kept  bound  up  in  the 
closest  contact  with  carcases  in  an  ambiguous 
atate  between  life  and  death,  is  the  whole 
8to<^  of  those  statutes,  whidi  are  still  de- 
signed, as  well  as  destined,  to  be  employed 
■8  living  ones.  Witness  the  latest  of  the  string 
of  ^tOi,  framed  exactly  as  if  they  had  for  their 
object,  on  pretence  of  diminution,  the  aug- 
mentation and  perpetuation  of  depredation 
and  oppression.  **  Repealed  —  sudi  an  act 
(thereupon  designated  by  its  long  and  wordy 
title,)  and  such  an  act  (designated  in  the  same 
conception-confounding  manner)  and  $o  mmck 
of  sudi  an  act — in  like  manner  designated." 
— So  mndk  ?  How  much  ?  Learned  sir  1  Right 
honourable  sir  I  whichever  be  your  right  name 
-—render  it  possible  for  us  to  know  how  much : 
instead  of  consigning  to  complete  ruin,  by 
alleged  mistake  as  to  the  haw  much,  on  the 
part  of  a  wretch,  who  has  been  half  ruined 
by  some  petty  tyrant,  dothed  in  tiie  autho- 
rity of  a  justice  of  the  peace,  at  whose  diarge, 
on  the  fidth  of  parliament,  tiiat  compensation 
has  been  Bought,  which  would  not  have  been 
promised,  but  for  the  foreknowledge  tiiat  it 
would  never  be  granted.  —  **  So  muchf" — 
Once  more,  how  much?  —  Till  of  late,  fol- 
lowed upon  the  words  *'  80  much"  the  words 
"  OS  relate$  to  the  suliject  of . . . . :"  where- 
upon came  some  sort  of  designation  given  of 
it.  Now,  even  this  due  is  refused,  and  the 
passage  evaporates  in  nonsense. 

80.  To  these  figures, — when  the  question 
was  as  to  the  mode  of  preparing  drafts  for 
receiving  signatures, — an  objection  was  made 
on  the  ground  of  umitualne»9.  To  the  quar- 
ter from  whence  the  objection  came,  nodung 
short  of  the  most  respectfol  attention  could 
be  paid.  But  the  use,  to  whidi  on  that  oc- 
<ssion  it  was  destined,  was  no  other  than  that 
of  being  applied  to  an  instrument  which  was 
then  actually  in  a  state  for  receiving  signa. 
ttires :  and  to  which  accordingly,  references, 
for  any  such  purpose  as  the  one  then  in  ques- 


tion, were  not  intended  to  be  made.  Of  these 
instruments  of  darification,  the  use  and  pur- 
pose here  in  question  is  —  the  subjecting  to 
deeomporition  the  supposed  too  bulky  bodies, 
— that  out  of  them,  other  bodies  in  any  re- 
quired number,  pohfpe  like,  might  be  framed. 
But,  in  the  case  here  alluded  to,  no  such  de* 
composition  was  contemplated. 

Comes  now  another  use,  of  these  small  but 
effective  instruments  of  precision :  call  it,  for 
example,  the  atyumeutatioe,  or  argument-as- 
sisting use :  calhng,  for  distinction's  sake,  the 
one  first  mentioned  the  tiu^hf  indieaiwe.  Of 
these  same  little  instruments  is  constituted 
a  support — and  that  a  matchless  one — for 
i^se  reoioning, 

32.  Pitiable,  in  good  truth,  will  be  seen  to 
be  the  condition  of  the  disbigenuous  oppo- 
nent, who,  casting  an  eye  on  a  body  of  argu- 
ment whidi  he  stands  engaged  to  encounter 
and  attack,  bdiolds  it  armed  with  them.  Thus 
distributed  into  so  many  articulate  parts, — 
for  the  dear,  correct,  and  complete  designa- 
tion of  each  of  which,  a  single  word  is  ^fec- 
tually  suflldent, — the  discourse,  be  it  what 
it  may,  presents  to  him,  in  each  part  of  it, 
a  determinate  and  never -misapprehenriUe 
object  and  stttidard  of  reference.  *' Here,  sir, 
is  proposition  the  first.  What  say  you  to  it? 
has  it  your  assent?  has  it  your  dissent?  If 
your  dissent,  for  what  reason  or  reasons?"  Un* 
apprised  of  the  existence  of  these  defimees, 
— he  comes  (suppose)  with  his  quiver  fell  of 
devices  borrowed  fixmi  the  J9ooA  ofFaUades, 
See,  then,  the  condition  in  which  he  finds, 
himsell  Instead  of  dohig  as  he  had  flattered 
himself  with  doing,  — instead  of  shooting  feU 
lades  into  the  middle  of  the  discourse  at  ran-> 
dom, — or  envdoping  the  whole  expanse  of  it» 
as  it  were,  in  a  net, — he  feels  himself  i^nned 
down,  under  the  pressure  of  a  most  distress* 
ing  alternative.  Taking  in  hand  the  chain  of 
discourse,  —  dther  he  must  grapple  with  the 
links  which  it  is  thus  composed  of,  one  after 
another,  —  or  remain  motionless :  —  remain 
motionless ;  and  thus,  by  a  token  more  une- 
quivocal and  demonstrative  than  it  is  in  the 
power  of  words  to  be,  acknowledge  the  ob- 
ject of  his  hostility  to  be  unassailable. 

Nothing  can  he  say ->  (for  such  is  the  sup- 
position,  and  this  is  a  supposition  which  may 
continudly  be  seen  verified)  —  nothing  can 
he  say,  but  what  is  to  be  found  in  this  or  that 
diapter,  section,  and  artide  of  the  Booh  of 
FaUadee:  some  artide,  in  and  by  which,  be- 
fore he  ever  took  this  derice  of  his  in  hand, 
it  may  be  seen  ready  confuted.  Looking  at 
the  mark, — ^nothing  can  be  find  to  hit  it  with, 
but  some  witticism — some  well-wom  piece 
of  nothingness  —  some  vague  generality  — 
which, — like  a  doud, — dark  or  more  or  less 
brilliant, — hanging  in  the  air, — ^is  seen  to  have 
no  substance  —  nothing  that  can  be  brought 
to  bear  upon  the  object  of  his  warfere. 
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.  33.  *<  Well,  «r,*'~tays  now  to  him  tlie 
master  of  ftir  uid  dose  Feasoning : — "  here, 
sir,  is  the  proposition :  what  say  you  to  it?'* 
—  What  I  nothing?  a  man  —  for  ingenuity 
and  promptitude  so  highly  distinguished,  kept 
mute  hy  prudence,  because  unable  to  find 
anything  which  a  man  could  utter  without 
shame ?~ What  1  stUl  silent?  Well,  then: 
the  demonstration  is  complete :  the  proposi- 
tion uncontrovertible.  Tes,  altogether  un- 
controvertible ;  since  you,  sir,  even  you,  can 
find  nothing  to  object  to  it. 
34.  Think  now,  once  more,  of  the  condi- 


tion of  the  diaingeauous  and  aelf-oOideiD»d 
would-be  assailant,  —  when,  by  every  frok 
proposition,  he  beholds  a  fresh  triampli  onr 
him  thus  secured. 

0*  After  ivriting  what  is  ftbove,  cane  tke 
conception  and  the  hope,  that  an  additkail 
optional  petition  might  have  its  oae :  and  thtt, 
— by  the  same  observations,  by  wtudi  ex- 
phmation  and  jugtificaUom,  have  been  givra 
to  the  two  first,  —  the  like  service  might  ia 
a  sufficient  degree  be  rendered  to  this  third: 
by  the  title  of  the  More  Abridged  PetUkm, 
it  is  accordingly  subjoined. 


PETITION  FOR  JUSTICR 


To  the  HonowrahU  the  Houte  of 
Justice  1  justice  I  accessible  j  ustice !  Justice, 
not  for  the  few  alone,  but  for  all  1  No  longer 
nominal,  but  at  length  real  justice  1  In  these 
few  words  stands  expressed  the  sum  and  sub- 
stance of  the  humble  petition,  which  we,  the 
undersigned,  in  behalf  of  ourselves  and  all 
other  his  Majesty's  long-suffering  subjects, 
now  at  length  have  become  emboldened  to 
address  to  the  Honourable  House. 

At  present,  to  all  men,  justice,  or  what 
goes  by  that  name,  is  either  denied  or  sold ; 
denied  to  the  immense  many — sold  to  the 
favoured  few ;  nor  to  these,  but  at  an  exten- 
sively ruinous  price.    Such  is  the  grievance. 

As  to  the  cause,  it  is  undeniable.  Power 
to  judges  to  pay  themselves —  to  pay  them- 
selves what  they  please,  so  it  be  at  the  ex- 
pense of  suitors. 

.  The  denial  and  the  sale  follow  of  necessity. 
Be  the  pay  in  each  instance  but  a  fiuthing, 
to  all  that  cannot  pay  the  farthing,  justice  is 
denied :  to  all  those  who  can  and  do  pay  the 
farthing,  sold. 

And  the  persons  on  whom  alone  this  bur- 
then is  imposed,  who  are  they  ?  Who,  but 
the  very  persons,  who  akme,  were  the  exemp- 
tion possible,  should  be  exempted  —  alto- 
gether exempted  firom  it.  Distingnished  from 
all  other  persons  are  suitors,  by  the  vexatitm 
whidi,  as  such,  they  endure.  The  security, 
whatever  it  be,  which,  by  this  vexation,  these 
so  dearly  pay  for,  all  others  e^joy  without  it; 
and  on  each  man,  the  greater  the  vexation  in 
other  shapes,  the  higher  (it  will  be  seen)  is 
the  tax ;  finr  the  longer,  and  thence  the  more 
vexatious,  the  suit,  the  more  numerous  are 
the  occasions  on  which  payment  of  this  spe- 
cies of  tax  comes  to  be  exacted. 

What  if  this  fiundty  of  setting,  in  the  same 
way,  their  own  price  upon  their  own  service, 
were  given  —  (and  wh  jr  might  it  not  as  well 
be  given?)  —  to  functionaries  in  other  de- 
partments?— say,  for  example,  the  military. 
The  business  of  military  functionaries  is  to 
give  security  against  external,  of  judiciary 


Commons  in  Parliament  oMsemhied. 
iunctionaries  against  internal  adve 
What  if  to  the  army  power  were  given  t* 
exact  whatever  contributions  it  plcasaed,  id 
it  were  from  those  alone  who  had  been  si^- 
ferers  from  hostile  inroads?  By  those  militvr 
functionaries  this  power  has  not  ever  hea 
received;  by  judiciary  functiozmries  it  soe 
only  has  been  received,  but  to  this  day,  em- 
tinues  to  be  exercised. 

The  tax  called  ahip-numeif  found  •  Hasp- 
den  to  oppose  it;  to  oppose  it  at  the  expose, 
first  of  his  money,  then  of  his  life.  Neither 
in  its  principle  was  that  saa 
absurd,  nor  in  its  worst  natural  c 
would  it  have  been,  by  a  vast  amount,  so  ■■- 
chievous,  as  tlus  juslice-SMiiey,  for  so,  viik 
not  less  propriety,  migjit  it  be  called.  Skip- 
money  produced  its  Hampden :  the  Hampdca 
for  juMtice^money  is  yet  to  seek. 

Taxes,  imposed  on  suitors  at  the  instaaa 
of  ministers  were  bad  enoun^ ;  but  they  src 
not,  by  a  great  deal,  so  bad  as  those  imposed 
by  judges.  Mbisters  cannot,  without  tfe 
sanction  of  Parliament,  give  increaae  to  taxs 
imposed  at  their  instance.  Judges  can,  and  dt 
give  increase,  at  pleasure,  to  taxes  im|iiisirf 
for  their  own  emolument,  by  themselves. 

Out  of  our  torments  they  extract  ^eir  on 
comfort ;  and  in  the  way  in  which  they  pro- 
ceed, for  each  particle  of  comfort  e^Untud 
for  themselves,  they,  of  neosHity,  heap  m 
unmeasurable  load  of  torment  upon  vs.  Bf 
every  fee  imposed,  men,  in  oountLeaa  nnlb- 
tudes,  are,  for  want  of  money  to  commit rt 
to  carry  on  a  suit,  deprived  of  rights  to  aaj 
amount,  and  left  to  suffer,  without  redrcsK 
wrongs  to  any  amount;  others  made  to  ssfs 
at  the  hands  of  judges,  lor  want  of  the  mooey 
necessary  to  endl>le  them  to  defiud  theai- 
selves  against  unjust  suits. 

In  all  other  cases,  the  presumptioe  Is,  that, 
if  left  to  himself  man.  will,  upoQ  each  ooes> 
sion,  sacrifice  to  his  own,  every  other  inte- 
rest ;  and  upon  this  supposition  are  all  ket 
grounded :  what  is  there  in  irresistiUe  po«9« 
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wrapt  in  impunity,  that  should  nmke  it — 
what  is  there  in  an  Engtish  judge  that  should 
make  him — an  exception  to  this  rule? 

Such  being  the  grievance,  and  such  the 
cause  of  it,  now  as  to  the  remedy.  The  cauu 
we  said,  for  shortness ;  the  ctauet,  we  should 
have  said,  for  there  is  a  chain  of  them ;  nor 
till  the  whole  chain  has  been  brought  to  view 
can  any  tolerably  adequate  conception  be  en- 
tertained of  the  sole  effectual  remedy  —  the 
natural  substituted  to  the  existing  technical 
system  of  procedure.  Cause  of  the  opposite- 
ness  of  the  system  to  the  ends  of  justice,  the 
sinister  interest  on  the  part  of  the  judges, 
with  whom  it  originated.  Cause  of  thu  sinis- 
ter interest,  the  mode  of  their  remuneration : 
instead  of  salary  paid  by  government,  fees 
exacted  from  suitors.  Cause  of  this  mode  of 
remuneration,  want  of  settled  revenue  in  a 
pecuniary  shape :  for  military  and  other  pur- 
poses,  personal  service  rendered  to  govern- 
ment, being  paid  for,  not  in  money,  but  in 
land.  Cause  of  this  mode  of  payment,  rude 
state  of  society  in  these  early  times. 

But  for  the  Norman  conquest,  no  such  sinis- 
ter interest,  in  conjunction  with  the  power 
of  giving  effect  to  it,  would  have  had  place. 
At  the  time  of  that  cBsastrous  revolution,  the 
local  field  of  judicature  was  found  divided 
into  small  districts,  each  with  its  appropriate 
judicatory ;  still  remaining,  with  small  par- 
cels, or  fiunt  shades  of  the  power,  are  the 
denominations  of  those  judicatories,  county 
courts,  for  example,  hundred  courts,  courts 
leet,  courts  baron.  In  each  such  district,  in 
the  powers  of  judicature,  sharers  (in  form 
and  extent  not  exactly  known)  the  whole 
body  of  the  freeholders.  Form  of  procedure, 
the  natural,  the  domestic ;  natural  —  that  is 
to  say,  dear  of  all  those  forms  by  which  the 
existing  system — product  of  sinister  art,  and 
thence  so  appositely  termed  the  technical  — 
stands  distinguished  from  it:  forms,  all  of 
them  subservient,  of  course,  to  the  ends  of 
judicature;  all  of  them  opposite,  as  will  be 
seen,  to  the  ends  of  justice. 

Let  not  any  such  charge  as  that  of  unwar- 
rantable presumption  attach  on  the  views, 
which  we,  your  petitioners,  venture  thus  re- 
spectfully to  submit  to  the  Honourable  House. 
Be  the  occasion  what  it  may,  — when  by  nu- 
merous and  promiscuous  multitudes,  expres- 
sion is  given  to  the  same  opinions,  as  well  as 
to  the  same  wishes,  unavoidably  different  are 
the  sources  from  which  those  opinions  and 
those  wishes  are  derived :  in  some  reflection 
made  by  themselves;  in  others,  confidence 
reposed  in  associates.  Among  those  in  whom, 
on-  the  present  occasion,  the  necessary  con- 
fidence is  reposed,  are  those,  the  whole  adult 
part  of  whose  lives  the  study  of  the  subject 
has  found  devoted  to  it. 

History  and  description  will  now  proceed 
hand-in-hand.    As  it  was  in  the  beginning,. 


so  is  it  now.  How  things  are,  will  be  seen 
by  its  being  seen  how  they  came  to  be  so.  To 
the  arrangements,  by  which  the  existing  sys- 
tem has  been  rendered  thus  adverse  to  the 
ends  of  justiee,  will  be  given  the  denomina- 
tion of  devices:  devices,  having  for  their  pur- 
poses the  above-mentioned  actual  ends  of 
judicature :  and  under  the  head  of  each  device, 
in  sudi  order  as  circumstances  may  in  each 
instanciK  appear  to  require,  the  attention  of 
the  Honourable  House  is  solicited  for  the  con- 
siderations following:  — 

1.  Miscfaievousness  of  the  device  to  the 
public  in  respect  of  the  adverseness  of  the 
arrangement  to  the  ends  of  justice. 

2.  Subserviency  of  the  device  to  the  pur- 
poses of  the  authors  —  that  is  to  say,  the 
judges,  and  others,  partakers  with  them  in  the 
sinister  interests. 

3.  Impossibility  that  this  adverseness  and 
this  subserviency  should  not  have  been  seen 
by  the  authors. 

4.  Impossibility,  after  thb  exposure,  that 
that  same  adverseness  should  not  now  be  seen 
by  those  to  whom  the  device  is  a  source  of 
profit. 

5.  Inddentally,  originally-established  apt 
arrangements,  superseded  and  exduded  by  the 
device. 

The  ends  of  justice,  we  must  unavoidably 
remind  (we  will  not  say  ixform)  the  Honour- 
able House  —  the  ends  of  justice  are, —  1. 
The  giving  execution  and  effect  to  the  rule 
of  action ;  this  the  main  end ;  2.  The  doing 
so  with  the  least  expense,  delay,  and  vexation 
possible ;  the  collateral  end. 

In  the  main  end  require  to  be  distinguished 
two  branches :  1.  Exclusion  of  miedecision  : 
2.  Exdusion  of  wnudecision.  Non-dedsion 
is  either  from  non-demand  or  after  demand. 
The  first  case  is  that  of  simple  denial  of  jus- 
tice :  the  other  case  is  that  of  denial  <^  jua- 
tice,  aggravated  by  treachery  and  depredation 
to  the  amount  of  the  expense :  of  the  colla- 
teral end,  the  three  branches,  delay,  expense, 
and  vexation,  have  been  already  mentioned. 

To  these  same  ends  of  justice,  correspon- 
dent and  opposite  will  be  seen  to  be  the  ends 
—  the  originally  and  still  pursued  actual  ends 
— of  judicature :  firom  past  misdedsion,  comes 
succeeding  uncertainty;  from  the  uncertainty, 
litigation :  from  the  litigation,  under  the  ex- 
isting fee-gathering  system,  judge's  profit: 
from  the  expense,  in  the  more  immediate 
way,  that  same  sinister  profit :  from  the  delay, 
increase  to  expense  and  thence  to  that  same 
profit :  from  the  expense  and  the  delav  vexa- 
tion :  this  not  indeed  the  purposed,  but  the 
unheeded  and  thence  recklessly  increased  re- 
sult. Of  the  non-dedsion  and  the  dela^,  ease 
at  the  expense  of  duty  will  moreover,  m  vast 
proportion,  be  seen  to  be  the  intended,  and 
but  too  sucoessfrdly  cultivated,  fruit. 

Manner,  in  which  this  mode  of  payment 
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took  place,  thb.  Originally,  king  officiated 
not  only  as  conunander-in-chief^  but  as  judge. 
From  this  reality  came  the  still  existing  fic- 
tion, which  places  him  on  his  own  bench  in 
Westminster  Hall,  present  at  every^  cause. 

At  the  early  period  in  question,  in  the  iru 
struments  still  extant  under  the  name  of  writs, 
Idng  addresses  himself  to  judge,  and  says  — 
**  These  people  are  troublesome  to  me  with 
their  noise :  see  what  is  the  matter  with  them 
and  quiet  them— ne  ampUuM  elamorum  aU" 
diamuty 

Thus  far  explicitly  and  in  words.  Implica- 
tion added  a  postscript :  ''  This  will  be  some 
trouble  to  you ;  but  the  labourer  is  worthy 
of  his  hire." 

Nothing  better  could  judge  have  wished 
for.  All  mankind  to  whom,  and  all  by  whom 
injury  had  been  done  or  supposed  to  be  done, 
were  thus  placed  at  his  mercy :  upon  the  use 
of  his  power,  he  bad  but  to  put  what  price 
he  pleased.  To  every  one  who  regarded  him- 
self as  injured,  his  assistance  was  indispen- 
sable :  and  proportioned  to  plaintiffs  assurance 
of  getting  back  from  defendant  the  price  of 
sudi  assistance,  would  be  his  (the  phuntifTs) 
readiness  to  part  with  it.  To  the  defiendant, 
permission  to  defend  himself  was  not  less  in- 
dispensable. As  to  pay,  all  the  judge  had  to 
choose  was  between  high  fees  and  low  fees. 
High  £ees  left  at  any  rate  most  ease ;  but  the 
higher  they  were,  the  less  numerous:  the 
lower,  the  more  numerous  the  hands  by  which 
they  could  be  paid.  Thus  it  was  that,  by 
kings,  what  was  called  justice,  was  adminis- 
tered at  next  to  no  expense  to  themselves, 
the  only  person,  by  whom  the  burthen  was 
borne,  being  the  already  afflicted.  Bad  enough 
this;  but  in  France  it  was  still  worse.  Lade- 
pendently  of  the  taxes,  imposed  under  that 
name  directly,  on  the  proceedings,  profit  by 
sale  of  the  power  of  exacting  the  judge's  fees, 
was  made  a  source  of  revenue :  and  hence, 
instead  of  four  benches  with  one  judge,  or  at 
most  four  or  five  judges  on  a  bench,  arose  all 
over  the  country  large  assembly  rooms  full  of 
judges^  under  the  name  oi parliawumU, 

Of  the  Devices  to  which  we  shall  now  in- 
treat  the  attention  of  the  Honourable  House, 
the  following  are  the  results :  — 

I.  Parties  excluded  from  judges*  presence. 
II.  Language  rendered  unintelligible. 
IIL  Written  instraments,  when  worse  than 

useless,  necessitated. 
IV.  Mendacity  licensed,  rewarded,  necessi- 
tated, and  by  judge  himself  practised. 
V.  Oaths,  for  the  establishment  of  the 

mendacity,  necessitated. 
VL  Delay  in  groundless   and  boundless 
lengths,  established. 
VIL  Predpitation  necessitated. 
VIII.  Blind  fixation  of  times  for  ju^idal  ope- 
rations. 


IX.  Mechanical,  sabstituted  to  i 

dicature. 
X.  Mischievous  transference  and  bandyi^ 

of  suits, 
XL  Decision  on  grounds  avowedly  foreip 

to  the  merits. 
XII.  Juries  subdued  and  subjugated. 
XIIL  Jurisdiction,  where  it  shoidd  be  cntsc, 

split  and  spliced. 
XIV.  Result  of  the  fissure  —  gronndlesB  sr- 
rests  for  debt. 

Explanations  (we  are  sensiUe)  are  reqs- 
site:  explanations fi>llow. 

L  Device  the  First  ^  Parties  trebideJfim 

judges*  presence Demandant  not  aUt- 

ted  to  state  his  demand ;  nor  defendant  Ui 
defence:  admitted  then  only,  when  sad 
because  they  cannot  be  shot  out :  adnritlei, 
just  as  strangers  are :  adnntted  witboot  the 
power  of  acting  for  themselves. 

In  this  device  may  lie  seen  the  kimge,  m 
which  all  the  others  turn :  in  eTCiy  other, 
an  instrument  for  giving  either  existcnee  or 
effect,  or  continuance  to  this  indiapensaUe 
one. 

Only  by  indirect  means  eoald  an  anaagr> 
ment  so  glaringly  adverse  to  the  ends  ci}ws- 
tice  have  been  established :  these  means  (ii 
will  be  seen,)  were  the  uninteBiffible  language 
and  the  written  pleaduMs* 

At  the  very  outset  of  the  bnsineaa,  the  door 
shut  against  the  best  evidence :  evidence  ■ 
the  beirik  form,  fitmi  the  best  sooroea.  Mbl^ 
let  in,  but  through  a  combinatioo  of  mediant. 
by  which  some  rays  would  be  abaorbed,  otiMn 
refracted  and  distorted. 

No  information  let  in  but  throap;h  tbe  haadi 
of  middle  men,  uriiose  interest  it  ia  that  re- 
dress should  be  as  expensive,  and  for  die  sake 
of  their  share  in  the  expense,  aa  tardy  u 
possible. 

For  what  purpose  but  the  prodoctioa  of 
deception  by  exclusion  put  upon  truth,  aad 
admission  given  to  &lsehood,  could  aay  sock 
arrangement  have  been  so  much  as  ioi^ined' 

For  terminating  a  dispute  in  a  fiiniily,  was 
ever  fiither  mad  enough  to  betake  himaelf  ts 
any  such  course  ?  Better  ground  £sr  a  oam- 
mission  of  lunacy  would  not  be  desired ;  aa. 
not  by  any  one  of  the  judges,  by  wbom  the 
profit  fi-om  this  device  is  so  largely  raapcd. 

Upcm  each  occasion,  the  fiither*s  wiA  is  to 
come  at  the  truth :  to  come  at  it,  wbatcwr 
be  the  purpose :  giving  right,  givii^  rewud, 
administering  compensation  or  adnnni^friag 
punishment.  The  fitther^s  wish  ia  to  oooae  at 
the  truth :  and  the  judge's  wish — wbat  dse 
ought  it  to  be  ?  For  coming  at  tbe  tmi^  the 
means  the  fother  employs  are  tbe  promptest 
as  well  as  surest  in  his  power:  what  less  ci- 
fectual  means  should  be  thoee  employed  by 
the  judge  ? 


Digitized  by 


Google 


PARTIES  EXCLUDED. 


447 


Poiget  not  here  to  obserye  how  neceaaary 
the  thus  inhibited  interview  is  to  the  ends  of 
justice — how  necessary  accordingly  the  pre- 
vention of  it  to  the  actual  ends  of  judicature. 

Where  the  parties  are  at  once  allowed  and 
obliged,  each,  at  the  earliest  point  of  time,  to 
appear  in  the  presence  of  the  judge,  and  even* 
tually  of  each  other ;  where  this  is  the  case 
rand  in  small-debt  courts  it  is  the  case,)  the 
oemandant  of  course  brings  to  view  every  fiwt 
and  every  evidence  that  in  his  view  makes 
for  his  interest :  and  the  defendant,  on  his 
first  appearance,  does  the  like.  If  the  de- 
mand has  been  admitted,  demandant  applies 
himself  to  the  extraction  of  admission  from 
defendant,  defendant  from  demandant.  Ori- 
ginal demands — cross  demands  — demands  on 
the  one  side — demands  on  the  other  side — 
relevant  fiurts  on  one  side  —  relevant  facts  on 
the  other  aide — evidence  on  the  one  side — 
evidence  on  the  other  side — all  these  grounds 
£n  decision  are  thus  at  the  earliest  point  of 
time  brought  to  the  view  of  the  judge;  and, 
by  anticipation,  a  picture  of  whatsoever*  if 
anything,  remains  of  the  suit,  pourtrayed  in 
its  genuine,  most  unadulterated,  and  most  in- 
structive colours. 

Of  the  goodness  or  badness  of  eadi  suitor's 
cause,  of  the  correctness  or  incorrectness  of 
his  statements,  all  such  evidence  is  presented 
to  the  judge's  view,  as  it  is  in  the  nature  of 
crtd  disooursef  gesture,  and  deportmeot,  to 
afford. 

As  to  wtendaeUjff  say,  in  the  languid  of 
reproach,  lytny,  licence  for  it  could  no  more 
be  granted  to  a  party,  in  this  supposed  state 
of  things,  than  to  a  witness  it  is  in  the  exist- 
ing state  of  things. 

Continue  the  supposition.  For  the  truth 
of  whatever  is  said,  every  man  by  whom  it  is 
aaid  is  responsible.  From  the  very  first,  being 
in  the  presence,  he  is  in  the  power  of  the 
judge.  Moreover,  for  continuing  such  his  re- 
sponsibility as  long  as  the  suit  renders  it  need- 
ihl,  a  mode  of  communication  with  him  may 
be  settled  in  sudb  sort,  that,  for  the  purpose 
of  subsequent  operations,  every  missive,  ad- 
dressed to  him  in  that  mode,  may,  unless  the 
contrary  be  proved,  be  acted  upon  as  if  duly 
received. 

In  the  judicatory  of  a  justice  of  peace,  acting 
singly,  and  in  a  small-debt  court,  conducted 
in  this  way,  many  and  many  a  suit  is  ended 
almost  as  soon  as  begun:  manva  suit,  which, 
in  a  common-law  court,  would«bave  absorbed 
pounds  by  hundreds,  and  time  by  years ;  and, 
after  that,  or  without  that,  in  an  equiiy  court, 
pounds  by  thousands,  and  time  by  tens  of 
years ;  as  often  as,  upon  the  demandant's  own 
showing,  the  demand  is  groundless,  to  him, 
who,  under  the  present  system,  would  be  de- 
fendant, dl  the  expense,  all  the  vexation, 
attached  to  that  calamitous  situation,  would 
be  saved. 


To  go  back  to  the  primeval  period,  whidi 
gave  rise  to  this  device,  where,  m  a  countless 
swarm,  fee-fed  assistants  and  they  alone  had 
to  do  the  business  with  their  partner  in  trade, 
the  foe-fod  judge,  the  reverse  of  this  took 
place ;  and  continues  to  have  place  of  course. 
Evervthing  was  and  is  kept  back  as  long  as 
possible :  operation  was  and  is  made  to  follow 
operation  —  instrument,  instrument  —  that 
each  operation  and  each  instrument  may  have 
its  fees.  On  the  one  hand,  noticeif  rendered 
as  expensive  as  possible,  are  sent  for  the  pur- 
pose of  their  not  being  received :  on  the  other 
hand,  of  notices  that  have  been  received,  the 
receipt  is  left  unacknowledged  or  even  denied, 
and  in  either  case  assumed  not  to  have  place. 

True  it  is,  states  of  things  there  are,  in 
which,  either  at  the  outset,  or  at  this  or  that 
time  thereafter,  neither  in  the  instance  of  both 
parties,  nor  even  of  either  party,  can  the  ap- 
pearance  in  question  have  place.  For  a  time 
longer  or  shorter,  by  distance,  or  by  infir- 
mity, bodily  or  mental,  a  party  may  stand 
debarred  altogether  from  making  his  appear- 
ance before  the  judge ;  or  though  appearing, 
the  aid  of  an  apt  assistant  may  be  necessary 
to  him.  When  the  party  interested  is  a  body 
corporate,  or  other  numerous  class,  composed 
of  individuals  assignable  or  unassignable,  of 
agents,  and  other  trustees  of  all  sorts,  the 
attendance  may,  at  the  outset  or  at  some  later 
period,  be  necessary,  with  or  without  that  of 
their  respective  parties. 

But,  whatever  be  the  best  course,  the  im- 
practicability of  it,  in  one  instance,  is  it  a 
reason  for  not  pursuing  it^  as  fiff  as  practi- 
cable, in  any  other  ? 

Under  the  system,  in  its  present  state,  cer- 
tain sorts  of  suits  there  are,  to  which  the 
exclusion  does  not  apply  itself.  What  are 
they?  They  are  suits  in  which,  if  thus  &r 
justice  were  not  admitted,  the  exclusionists 
might  themselves  be  sufferers :  suits  tor  mur- 
der, theft,  robbery,  housebreaking,  and  so 
forth.  Judges,  whether  they  have  bowels  or 
no,  have  bodies:  judges  have  houses  and 
goods.  A  year  or  two  at  common-law,  ten 
or  twenty  years  in  equity,  would  be  too  long 
to  wait,  before  the  crimmal  could  be  appre- 
hended. But,  that  purpose  accomplished,  off 
flies  justice :  six  months  or  twelve  months, 
as  it  may  happen,  the  accused  lies  in  jail,  if 
guilty ;  J  ust  so  long  does  he,  if  innocent.  But 
of  this  under  the  head  of  Dehtyt. 

But,  says  somebody,  why  say  exctudedf 
When,  in  any  one  of  these  courts,  a  suitor 
makes  his  appearance,  is  the  door  of  the  court 
shut  against  1dm?  Did  no  instance  ever  hap- 
pen, of  a  suitor  standing  up  in  court,  and  ad- 
dressing himself  to  the  judge?  Oh  yes :  once 
in  a  term  or  so ;  scarce  oftener.  And  why 
not  oftener  ?  Even  because,  as  every  man  sees, 
nothing  better  than  vexation  is  to  be  got  by 
it.    And,  if  at  any,  at  what  period  can  this 
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be?  Not  at  the  outset:  not  till  the  suit  has 
run  out  an  indefinite  part  of  its  destined 
length :  the  judge  being  in  by  &r  the  greatest 
number  of  individual  suits,  from  first  to  last, 
invisible :  nor  yet  an  invisible  agent,  but  an 
invisible  non-agent :  mechanical,  as  will  be  ex- 
plained ;  mechanical  firom  the  outset  being  the 
mode,  to  a  truly  admirable  length,  substituted 
to  mental  judicature.  But  suppose  the  un- 
happy outcast  in  court,  proceedings,  by  the 
devices  that  wijl  now  immediately  be  ex- 
plained—  proceedings,  and  even  language, 
have  been  rendered,  he  finds,  unintelligible 
to  Mm.  Even  if  he  has  counsel,  of  whom,  be- 
sides one  for  use,  he  must  have  at  least  one, 
and  mav  be  made  to  have  half-a-dozen  for 
show ;  if,  though  it  be  but  one  of  them  has 
opened  his  mouth,  the  mouth  of  the  unhappy 
client  is  not  indirectly  as  above,  but  directly, 
and  with  the  most  shameless  effrontery,  in- 
exorably closed.  The  one  in  whom  all  his 
confidence  is  reposed,  may,  by  treachery  or 
negligence,  or  craving  for  greater  gain  else- 
where, have  forfeited  it.  Three  hundred 
guineas  have  been  given  with  a  brief^  the  fee 
left  unearned,  and  restitution  refused.  If,  in 
such  circumstances,  a  counsel  though  it  be 
one  who,  not  expecting  to  be  needed  is  un- 
prepared, has  but  opened  his  lips ;  no  (says 
the  judge,)  counsel  has  spoken  for  you,  you 
shall  not  speak  for  vourself.  A  plaintiff,  had 
he  ever  such  fiill  licence  to  speak,  could  he 
compel  the  appearance  of  a  defendant  ?  Not 
be,  indeed.  If  both  were  in  court  together, 
by  accident,  could  either  compel  answer  to  a 
question  put  to  the  other?  As  little. 

IL  Device  the  Second — Language  rendered 
uninteUiffible, — It  was  by  tiiis  device  that, 
in  the  first  instance,  the  exclusion  was  ef- 
fected. 

To  Saxon  judicature  succeeded  that  of  Nor- 
man conquerors :  to  Saxon  liberalism,  Norman 
absolutism.  In  Saxon  times  reigned,  in  ade- 
quate number,  local  judicatories:  not  only 
county-shires,  but,  so  to  speak,  still  lesser 
judge -shires:  hundred  courts,  courts  leet, 
courts  baron,  and  others. 

Then  and  there,  people  or  lawyers  made  no 
difference ;  language  was  the  same.  From  the 
presence  of  the  judge,  in  any  one  of  these 
small  and  adequately  numerous  tribunals,  ^. 
rectly  or  indirectly,  was  suitor  ever  excluded? 
No  more  than  in  a  private  family,  contending 
children  from  the  presence  of  their  fathers. 

Under  the  Norman  kings  grew  up  Nor- 
man French  speaking  lawyers.  Whether  in 
the  metropolis  or  elsewhere,  along  with  his 
horses  and  their  grooms,  one  train  of  these 
domestics  was  always  in  attendance  about  the 
person  of  the  king.  To  this  train  was  given 
the  cognizance  of  all  such  suits  as,  from  such 
▼aried  distances,  so  various  and  some  of  them 
•olongy  could  be  made  to  come  to  it. 


Quarteringhimself  upon  vassal  after  vmtal, 
the  king  was  perpetually  on  the  more :  k 
his  train  moved  a  judge  or  judges. 

To  this  train,  whatever  part  of  the  coos- 
try  he  had  to  com6  from,  every  msn,  arto 
had  anything  to  complain  of,  had  to  add  him- 
self. To  the  place,  wherever  it  was,  thst  the 
train  happened  to  be  at,  the  defendant  had  to 
be  dragged.  When  there,  these  same  siiiton 
there  found  a  judge  or  judges,  who,  speak- 
ing a  different  language,  could  not,  or  wouM 
not,  understand  what  they  flaid. 

The  language  of  the  Normandy-bred  kv- 
yers  was  a  sort  of  French.  The  lai^uage  af 
the  country  fit>m  whence  they  came,  these 
lawyers  spoke :  the  language  of  the  eoonCiT 
into  which  they  were  come,  they  djsdsiitfd  to 
speak.  The  rules,  such  as  they  were,  by  which 
the  procedure  of  these  foreign  despots,  — m 
so  far  as  memory  serred,  and  aelg-reganiiiy 
interest  permitted, — could  be  guided,  would 
of  course  be  such  as  their  own  language  gave 
expression  to :  rules  which,  as  well  ss  the 
rest  of  the  language,  were,  to  the  Tast  msjo- 
rity  of  the  suitors,  unintelligiUe :  meaning  by 
suitors,  on  thk  occasion,  not  only  those  who 
yrere  actually  so,  but  those  who,  but  for  this 
obstacle,  would  have  been,  but  eould  not  be 
so.  Juaticiablei  they  are  called  in  French,  la 
British  Indk,  this  state  of  things  may,  with  a 
particular  degree  of  fiidlity,  be  conceivable. 

Here  then  by  a  pUdniaff,  if  he  would  have 
his  demand  attended  to,  by  a  defendant  if  he 
could  be  admitted  to  contest  it  —  here  were 
two  sorts  and  sets  of  helpmates  to  be  hired: 
interpreters  to  convey  what  passed  bet  wees 
parties  and  their  advocates,  and  between  wit- 
nesses and  judge ;  and  advocates  to  plead  the 
cause  on  both  sides. 

Between  advocates  and  judges  the  con- 
nexion was  most  intimate.  Like  robbers  act- 
ing together  in  gangs  and  without  licsence,  — 
these  licensed,  irresistible,  and  unponishabie 
depredators,  linked  together  by  one  coohbob 
interest,  acted  as  brokers,  and  styled  oae 
another  by  that  name. 

Thus  arcumstanoed,  they  had  bat  to  take 
measure  of  the  dkposable  property  of  the 
suitors,  and  divide  it  among  one  another,  as 
they  could  agree. 

In  and  by  thk  confederacy,  in  a  language 
intelligible  seldom  to  both  parties,  most  000- 
monly  to  neither ;  or,  what  was  worse,  to  one 
alone,  was  the  matter  talked  over  aiind  set- 
tled. As  to  the  truth  of  what  waa  said,  how 
much  was  true,  how  mudi  waa  fidse,  was  not 
worth  thinking  about ;  means  of  aaoertaiBia|r 
it  there  were  none.  Parties  wUle  eidmostinfe 
themselves  in  fees,  either  looked  on  and  stared, 
or,  seeing  that  by  attendance  nolhii^  was  tc 
be  got  but  vexation,  staid  away.  At  an  earty 
period,  minutes  of  these  oonveraations  cane 
to  be  taken  by  authority,  and  oontinned  so  ts 
be  till  the  end  of  the  reign  of  Uemy  theV IlL, 
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mno  iMlt'^ou  wlueh  timet  under  die  nu- 
|Hoet  of  dienoe,  tlwy  bate  been  oontinaed 
4owntotbenreeeat.  Under  tbe  neoie  of  tbe 
YtaT'kookBj  mMB  tbe  eommenoeoieot  of  tbe 
feign  of  Edward  L  anno  1273,  tbey  are,  in 
greater  or  lose  proportioa«  extant  in  priat^ 
iaving  been  printed  anno  1078. 

By  tbii  one  ell^powerlul  jodioatory  f«e> 
trepoUian  it  might  bare  been  ityled,  bad  tbe 
phMM  of  it  been  fixed,)  by  tbis  one  grMt 
Freneh-epealdng  judicatory,  tbe  tittle  local 
English-epeaking  judicatories  were  f  waUowed 
np.  Remains  to  be  sbown  bow  tbis  wee  ma- 
Mged. 

A  8utt»  from  wbicb,  if  given  for  bim,  a  man 
eaw  he  should  reap  no  benefit,  would  not  be 
coBunenoed  by  him.  When,  in  a  locsl  judi- 
«atory,  in  whidi  tbe  plaintiff's  demand  being 
■o  clearly  just,  tbe  deliBndant  would  hare 
been  sure  to  lose,  a  suit  was  depending,  tbe 
judges  on  each  ooeasion,  at  tbe  instance  <^  the 
defaidant^  sent  to  the  howsoever  distant  ju- 
4licatory  an  order  to  proceed  no  fiirther,  and 
to  the  defendant  an  order  to  come,  end,  along 
with  tbe  phuntiff,  add  himself  to  tbe  train, 
as  above.  This  having  been  made  the  prac- 
tice, and  been  extensively  felt  and  universally 
leen  to  be  so;  thus,  all  over  the  kingdom, 
^wes  an  end  put  to  the  business  of  all  thme 
English-speaking  and  justice-administering 
jodicatories. 

If  a  man,  who  was  rich  enough,  beheld 
within  the  jurisdiction  of  one  of  those  judi- 
catories, another  whom,  by  enmity  or  any 
other  canse,  he  was  disposed  to  ruin,  all  be 
had  to  do  waa  to  commence  a  suit,  either  in 
tile  great  travelling  judicatory,  or  in  the  first 
instance  in  the  tittle  first  judicatory,  and 
thence  caU  it  up  into  this  all-devouring  one. 

Appeal,  on  such  occasions,  does  good  ser- 
vice ;  this  practice  (evceatum,  in  French,  it 
is  called)  was,  anybody  may  see  to  how  great 
s  degree,  an  improvement  upon  it. 

If,  from  aU  these  judgeshires,  howsoever 
denominated  and  empowered — county  courts, 
hundred  courts,  courts  leet  and  courts  baron, 
— appeals  had  been  receivable,  this  would 
have  done  much,  but  this  would  not  have 
^ooe  everything.  Some  indeed  would  have 
passed  through  the  strainer,  and  yielded  fees. 
But  by  hr  the  greater  part  would  have  stuck 
by  the  way,  and  have  thus  been  useless. — 
Upon  the  vulgar  modes  of  appeal,  evocation 
was  BO  small  improvement.  On  an  appeal, 
BDisdedsion  on  the  part  of  the  inferior  autho- 
rity required  to  be  proved.  Presumption  is 
shorter  than  proof.  By  an  evocation,  this 
presumption  was  regularly  made,  and  bdog 
inade^  acted  upon. 

IIL  Dwioe  the  Third^Wriiten  Instrumenigf 
wkert  wane  than  uweUu,  necudtaUd, 

So  &r  from  being  worse  than  oseless,  in- 
dispensable to  perfect  judicature. is  tbe  art 
Vol.  V. 


of  writing,  in  so  fitf  as  properly  applied.  Pro» 
perlj  applied  it  is  to  three  things :  instrument 
of  demand  under  the  appropriate  heads;  in- 
strument of  defence  under  appropriate  beads; 
and  on  both  sides  evidence^  To  no  one  of 
these  three  heads  belong  the  so  much  worse 
than  useless  written  instruments,  styled  plead* 
mga.  Behold,  in  tbe  first  place,  the  use  and 
demand  there  was  for  instruments  of  this 
sort;  meaning  always  with  reference  to  the 
sinister  interests  of  Judge  and  Ck>.,  then  a£* 
terwsjrds  their  particular  nature. 

By  tbe  nnintelligtbitity  given  to  the  lan- 
guage, absolutely  considered,  not  inconsida- 
rable  was  tbe  profit  gained ;  comparatively 
apeaking,  relation  had  to  what  could  be  done, 
nd  was  done  accordingly,  very  tittle. 

Of  the  French  language,  the  usefulness  to 
Judge  and  Go.  was  wearing  out.  Not  to  speak 
of  amicable  and  commercial  intercourse,  MNir 
was,  ever  and  anon,  sending  Englishmen  into 
France,  lower  and  higher  orders  together,  by 
tens  of  thousands  at  a  time.  Under  Edward 
IIL  a  hundred  thousand  at  one  time  made 
that  fruitless  visit  to  the  walls  of  Paris. 

While  the  use  of  the  French  language  waa 
thus  spreading  itself,  so  was  the  art  of  writing, 
and  with  it  the  use  of  the  Latin  language; 
among  the  priesthood  it  waa  common;  and 
amongst  the  eartiest  lawyers  were  priests. 

Now  was  come  the  time  for  pressing  pre- 
eminently usefiil  art,  and  not  altogether  use* 
less  erudition,  into  the  service  of  discourse. 
Written  pleadings  were  added  to  oral  onea; 
added,  not  aubstitttted ;  prefixt,  being  inter- 
posed between  the  detivery  of  the  original 
scraps  of  pardiment,  and  the  debate  in  court. 
French  tbe  spoken  matter,  preceded  by  Latin, 
and  that  written ;  thus  was  darkness  doubled, 
and  difficulty  trebled.  Of  tbis  darkness  the 
Ladn  part  continued,  unimpaired  by  any  tbe 
fiuntest  ray  of  light,  till  towards  tbe  middle 
of  tbe  last  centary.  By  statute  of  tbe  4th 
of  George  II.  anno  1731,  the  darkness  invi- 
sible transfigured  into  tbe  existing  darkness 
visible. 

Contemplating  it,  the  all  but  feilure.  Blade- 
stone  cannot  bold  his  exultation. 

Notice  to  dishonest  men,  in  general,  waa 
then  given  by  the  fee-fed  judges.  Is  there 
any  man  whose  property,  or  any  part  of  it, 
you  would  like  to  have  ? — any  man  you  would 
like  to  ruin  ?  If  you  can  drop  pence  with  them 
into  my  till,  till  they  are  tired,  do  what  you 
like,  and  if  they  call  upon  me  to  help  them, 
stand  fest ;  they  shsU  have  their  labour  for 
their  pains.  Or,  if  you  cannot  come  at  them, 
I  will  do  the  tbingibr  you.  This  was  neither 
cried,  nor  sung,  nor  said.  But  when  acts 
speak,  words  are  needless.  Such  was  tbe 
language  then  —  such  is  the  language  now. 

As  to  the  uses — tbe  advantage  obtamed 
through  mendacity  will  be  brought  to  view 
under  the  next  head:  «ven  supposing  the  tint 
Ff 
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t>f  trudi  ever  lo  rigidly  adhered  to,  still  the 
advantage  could  not  iail  to  be  considerable. 
To  no  inconsiderable  extent,  incapacity,  espe- 
cially in  that  rude  state  of  society,  would  do 
the  work  of  sinister  art.  Only  by  the  capa- 
city of  paying  on  the  one  part  for  it,  would 
-any  bounds  be  set  to  the  extent  to  which, 
without  aiming  at  excess,  m  rambling  story 
might  be  spun  out  on  either  part. 

Even  from  the  first,  to  the  purpose  of 
"giving  the  proposed  defendant  to  understand 
he  was  expected  to  make  his  appearance,  on 
-a  certain  day,  at  a  certain  place,  on  pain  that 
should  follow,  was  applied  (it  would  seem) 
a  scrap  of  parchment  (j^aper  as  yet  unknown,) 
with  a  scrap  of  writing  written  upon  it.  Of 
the  writing,  Latin  ynm  the  language ;  by  any- 
thing so  vulgar  as  the  conquered  language, 
conquerors  disdained  to  sully  hands,  lipe,  or 
Mrs.  It  wasp  betvreen  this  writ  (so  it  came 
-afterwards  to  be  called) — ^between  this  yrrit 
and  the  viva  voce  discussion  that  the  plead- 
ings were  interposed. 

On  the  occasion  of  each  suit,  four  things 
there  are,  to  distinguish  which  clearly  from 
each  other  was,  and  still  continues  to  be 
found  a  task  of  no  inconsiderable  difficulty: 
these  are  —  1.  The  service  demanded  of  the 
judge  at  ^e  charge  of  the  proposed  defen- 
dants, say  in  one  word  the  demamd;  2.  The 
portion  of  law  on  which  the  demand  was 
grounded;  3.  The  individual  matter  of  fact, 
which,  it  is  alleged,  has  brought  the  indivi- 
dual case  within  the  sort  of  ease,  for  which 
the  provision  has  been  made  by  the  law; 
4.  The  evidence,  or  say  the  proof,  by  whidi 
the  existence  of  these  same  &ct8  was  required 
and  expected  to  be  made  manifest:  not  to 
•peak  of  the  law,  where  there  not  being  any 
reaUy  existing  portion  of  law  bearing  on  the 
sort  of  case,  Uie  existence  of  a  portion  of  law 
adapted  to  the  plaintiff's  purpose  must  of 
necessity  be  assumed :  assumed  —  that  is  to 
say,  crested  by  imagination,  in  a  form,  ad- 
justed in  some  way  or  other  to  the  demand. 
Correspondent  was  the  course  necessary  to 
be  tdcen  on  the  defendant's  side. 

As  to  the  demand,  next  to  nothing  was  the 
informstion  given  in  relation  to  it  by  the 
writ.  Remained  therefore  to  be  given  by  the 
pleadings  the  particular  nature  of  the  service, 
as  above  demanded,  together  with-  a  state- 
ment of  the /acts,  on  which  the  demand  was 
grounded,  with  which  was  chemically  com- 
bined, a  dram  of  the  portion  of  common,  alias 
judge-made  law,  which  this  same  demand 
took  for  its  ground. 

Signal  was  the  service  rendered  to  the  in- 
ventors by  this  decree  u^l.  Spoken  words 
could  not  be  sold  at  so  much  a  dosen:  the 
written  words  could  be  and  were ;  so  much 
for  the  profit  account:  2.  Of  the  word  of 
mouth  alterations,  not  a  syllable  could  be 
«ttered|  whidi  t^e  judge  did  not  tit  con- 


demned to  hear :  aU  Ubonr,  vrfthovt  [ 
different  the  case  when  this  preiimiiiary  writ 
ten  alteration  came  to  be  added :  oooe  cesb- 
menoed,  then  on  it  went  of  itsdf,  like  a  paof 
set  a  going  by  a  ateam-engine :  the  jad^ 
receiving  his  share  of  the  profit  on  it,  nchhef 
his  ears  nor  his  eyes  being  any  part  of  the 
time  troubled  with  it :  so  much  for  tlie  car 
account.  But  of  this  further  under  the  heal 
of  Mechanical  vice  Mental  Judicatuia. 

Yet  another  use :  The  addiocmal  and  is 
unhappily  permanentf  served  thus  aa  the  sah- 
ject-matter  and  groundwork  for  tbe  snbae- 
quent  and  evanescent  mass  of  profit  yicldiBf 
surplusage. 

By  the  plaintiff,  hi*  story  had  to  be  told  is 
a  sort  of  agent  called,  in  process  of  tisae,  aa 
attorney^  a  word  which  meant  a  emhetitmie: 
from  this  statement,  the  attorney  bad  to  dnv 
up  a  caaei  from  this  ease  an  advocate,  stylcda 
aergeant  contour,  afterwards  aimplj  scrgiaaT 
(originally  styled  c^jprsatices—barrutcrs  were 
not  hatched,)  had  to  draw  up  the  pleadu^ 
commencing  with  that  styled^  as  a^ve,  the 
declarations  attached  to  each  of  these  Icansi 
persons  was  his  clerk :  masters  and  derka,  hy 
each  one  of  them  was  received  his'fiess. 

Father  of  a  fomilyl  when  vou  have  a  di»> 
pute  to  settle  between  two  of  your  chUdrei^ 
do  you  ever  begin  by  driving  them  horn  yosr 
presence  ? — do  you  send  them  to  attoi^, 
special  pleader,  sergeant,or  barrister?  Thbi 
you  that  by  any  such  assistance,  any  bettv 
chance  woidd  be  affoided  yon  for  mnring  si 
the  truth,  than  by  hearing  what  the  parties 
had  to  say  for  themselves  ? 

Page  upon  page,  and  proeesa  upon  process, 
each  proeesa  wiUi  fees  upon  fosa, — sdl  theai 
for  the  production  of  no  other  afiect  thv 
what  is  every  day  produced  all  over  the  cess- 
try  by  aline  or  two  in  the  shape  of  a saa^ 
mons  or  a  warrant  from  a  justice  of  tbe  pcaee: 
a  hundred-horse  steam-engine  for  drivioga 
cork  out  of  a  bottle. 

"  Tell  Thomas  to  come  here,"  or  **  hriif 
Thomas  here :"  this  is  what  a  fother,  ygba 
his  wish  is  to  see  his  son  Thomaa,  aajs  to  hii 
son  John.  Father  of  a  fomily  1  if  your  power 
of  endurance  is  equal  to  the  task,  wads 
through  this  mass  of  predatory  trash,  and  ima- 
gine, if  you  can,  the  state  your  family  wouU 
be  in,  if  by  no  one  of  your  children  yon  couU 
ever  get  anything  done,  without  the  nttcr- 
aoce  of  it.  Well  then:  exactly  as  nrnrnnj 
— exactly  as  contributive  is  it  to  tbe  giviai 
execution  and  effect  to  aa  ordinance  of  tht 
king  in  psrliament,  as  it  would  be  to  the 
giving  execution  end  eflect  to  an  i 
dressed  by  you,  on  the  most  < 
sion,  to  sny  child  of  your's. 

llie  judge  was,  in  a  word,  i 
A  spurious  article,  stampt  with  the  nnme  ef 
>Ksitce,  the  commodity  he  dealt  in.  Byhetf- 
ing  the  applicant— the  would-be }'  ' 
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f«rMti,iio«Iiinginiktobegoi:  byacrno^ihe 
iienp  oi  pwehmexity  a  fee  was  to  be  got:  one 
fee»  and  that  one,  like  the  queen  bee,  mother 
of  a  swarm  of  others. 

To  condude  this  same  suljeet  of  written 
Readings,  and  the  use  of  it  to  lawyeraraft. 
well  might  Blackstone  thus  triumph  as  above : 
well  might  he  felicitate  himself  and  his  part- 
Bars  in  the  firm«  To  his  analysis  is  subjoined 
an  Appendix^  in  x.  numbers,  the  vii.  last  of 
which  are  precedents  of  contract  or  proce- 
dure,  chiefly  procedure,  still  in  use.  Num- 
bers vii.  divided  into  sections  22:  and,  in 
each  of  several  of  the  sections,  distinct  instru- 
ments more  than  one.  An  exhibition  more 
eminently  and  inexcusably  disgraceful  to  the 
head  or  heart  of  man,  scarcely  would  it  be  in 
the  power  of  reward  to  bring  into  existence. 
Not  one  of  these  instances  is  there,  in  which, 
in  an  honest,  intelligible,  and  straightforward 
way,  the  purpose  might  not  with  fiicility  be 
accomplished:  in  not  one  of  them,  in  any 
such  way,  is  the  purpose  actually  aimed  at. 
In  every  one  of  them  the  matter  of  it  is  a 
jurgon  of  the  vilest  kind,  composed  of  a  mix- 
ture of  lies  and  absurdity  in  the  grossest 
forms.  In  maleficence,  much  worse  than 
simple  nonsense.  By  nonsense,  no  conception 
of  anything  being  presented  by  it  to  anybody, 
DO  deception  would  have  been  produced :  by 
this  matter,  to  every  tye  but  that  of  a  lawyer, 
a  &]se  conception  is  presented ;  and,  in  his 
mind,  if  he  be  not  sufficiently  upon  his  guard 
against  it,  will  be  produced. 

,  Such  was  the  use  derived  from  this  inven- 
tion in  its  original  and  most  simple  state: 
remain  to  be  brought  to  view  the  increments 
It  received,  earlier  or  later,  from  the  other 
•ources  above  mentioned :  from  the  suborned 
neridaeity  —  from  the  established  delays, 
from  the  groundless  nullifications,  on  grounds 
avowedly  foreign  to  the  merits:  and  as  in 
process  of  time,  jurisdiction,  as  will  be  seen, 
came  to  be  split,  then  came  the  ulterior  im- 
provements, introduced  by  equity,  and  spi- 
rituality: equity  and  spirituality — those  two 
frivourite  handmaids  of  the  demon  of  chicane. 

|V.  Device  the  Fourth — Mendacity:  Ucented, 
rewarded,  necenitated,  and  by  Judge  him- 
ielf  practited. 

Of  this  contrivance,  the  root  will  be  seen 
in  a  distinction  taken  between  pleadUngs  and 
evidence.  To  mendacity  in  evidence,  no  al- 
lowance is  given :  to  mendacity  in  pleadings, 
fiiU  allowance.  Why  not  to  mendacity  in 
'  evidence  ?  Because  if,  to  this  last  stage  in 
the  suit,  the  allowance  had  been  extended, 
not  so  much  as  a  shadow  of  justice  would 
have  been  kept  on  foot :  society  could  not 
liare  been  kept  together. 

Now,  for  this  same  distinction,  what  ground 
M  there  in  the  nature  of  the  case?  Not  any. 


"  Thomas  Nokes  took  my  horse  on  such  a 
day'*  ^naming  it,) — says  I,  John  Stiles  (the 
plaintiff,)  to  the  judge.  Make  him  give  me 
back  the  horse,  or  give  me  its  value*  In  this 
may  be  seen  the  inatrument  stated:  first  link 
in  the  chain  of  written  pleadings — I  saw 
the  defendant  take  the  horse,  says  Matthew 
Martyr,  afterwards,  at  the  trial.  This  is 
caXLei  proof  on  eiridence.  Matthew  Martyr, 
if  what  he  thus  says  is  fidse,  is  punishable. 
But  if  John  Stiles,  though  conscious  that  the 
defendant  never  took  the  horse,  declare  that 
he  did  take  it,  and  this  for  the  purpose  of  oh* 
taining  the  value  at  his  charge,  why  should 
he  be  unpunishable  ?  Rational  cause  for  the 
distinction,  none. 

On  the  other  band,  for  the  purpose  of  de* 
predation  under  the  mask  of  justice, — the 
reason  —  the  use  —  the  ingenuity  of  it  is  ad- 
mirable. By  taking  off  the  punishment  from 
this  stage  of  the  suit^  the  door  was  thrown 
open  to  every  dishonest  man  who,  being  rich 
enough,  felt  disposed  to  hire  the  judge,  to 
enable  him,  then  as  now,  by  means  of  the 
costs  of  suit  to  accomplish  his  dishonest  pur« 
pose.  By  suffering  the  punishment  to  bo 
capable  of  attaching  at  the  last  stage  of  the 
suit,  no  advantage  was  lost;  before  the  suit 
had  run  this  length,  the  defendant's  ruin  majr 
have  been  accomplished. 

Moreover,  if  by  this  or  that  man  in  the 
character  of  a  witness,  wilful  falsehood  comes 
to  have  been  committed,  so  much  the  better: 
for  here,  if  the  purse  of  the  party  injured  by 
fitlsehood  not  being  yet  drained,  passion  has 
got  the  better  of  prudence,  here  comes  an- 
other suit:  the  suit  by  which  the  infliction  of 
the  punishment  is  demanded^ 

The  nature  of  the  destruction  thus  esta- 
blished^ behold  now  the  several  applicationa 
made  of  it :  —  the  licence,  or  say  permission, 
the  remuneration,  or  allowance,  and  the  com- 
pulsion,  all  together.  By  a  pre-established 
harmony  j  eridenced  by  usage,  the  judge  stands 
determined,  that,  if  the  defendant,  having 
received,  or  been  supposed  to  have  received^ 
this  samejfirs^  link  in  the  chain  oipleadinge, 
does  not,  on  his  part,  add  to  it  a  second,  he 
the  judge,  will  cause  seizure  and  sale  to  be 
made  of  the  defendant's  goods ;  and  the  pro* 
ceeds,  to  the  amount  in  question,  delivered 
to  the  plaintiff.  What  the  dishonest  plaintiff 
knew  from  the  first  was — that  for  no  lie,  by 
which  he  gave,  as  above,  commencement  to 
the  suit,  would  he  be  punishable :  here,  then, 
was  the  aUowance,  or  say  licence :  what  he 
tUso-  knew  was  —  that,  if  the  first  tissue  of 
lies  failed  of  being,  in  appointed  time,  aiN 
swered  by  the  defendant  in  correspondently 
mendacious  prescribed  form, — he,  the  di^ 
honest  plaintiff,  thus  rendered  soby  the  judge,  . 
by  the  invitation  virtually  given  to  him  and 
everybody  by  this  his  hired  instrument  and 
accomplice, — would  receive  the  contemplftt^^ 
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reward  for  his  dishonesty :  here,  then,  comes 
the  remuneration  and  the  compulsion:  the 
remuneration  thus  given  hy  the  judge  to  the 
dishonest  plaintiff:  the  compulsion  thus  ap- 
plied by  the  judge  to  the  defendant ;  and  so 
mi  through  any  number  of  Unks  in  the  chain 
of  pleadings. 

Had  justice  been  the  end  aimed  at,  would 
this  have  been  the  course  ?  No :  but  a  very 
different  one.  No  sale  of  dear-bought  strips 
of  parchment,  befouled  by  judge's  Hes.  From 
the  very  first,  no  suit  commenced  but  by  an 
interview  between  the  suitor  and  the  judge. 
No  ear  would  the  judge  have  lent  to  any  per- 
son in  the  character  of  plaintiff,  but  on  con- 
dition, that,  in  case  of  mendacity,  he  should 
be  subjected  to  punishment,  including  in  case 
of  damage  to  an  individual,  burthen  of  com- 
pensation. Thus,  then,  vanishes  the  distinc- 
tion between  pUadingi  and  evidences  and  of 
the  dishonest  suits  that  then  were,  and  now 
are,  bom  and  triumph,  a  Vast  proportion  would 
have  been  killed  in  embryo.  Of  whatever, 
on  this  occasion,  were  said  by  the  applicant, 
fiot  a  syllable  that  would  not  be  received 
and  set  down  as  evidence :  received,  exactly 
as  if  from  a  stranger  to  the  suit ;  and  so  in 
the  case  of  the  defendant.  Wherever  it  were 
worth  while,  in  the  thus  written  evidence,  the 
now  written,  and  above-described  unpunish- 
mbly  mendacious  pleadings,  would  have  their 
io  uncontrovertibly  beneficial  substitute. 

iVbt0  for  Mendacity  practised.  —  By  menda* 
dty  is  understood  the  quality  exemplified 
by  any  discourses  by  which  wilful  fidsehood 
is  uttered :  habit  of  mendacity,  the  habit 
of  uttering  sudi  discourse. 

Uttered  by  men  at  large,  wilful  falsehood 
]» termed  wilful  ftdsehood :  uttered  by  a  judge 
as  sudi,  it  is  termed  fiction :  understand  ju- 
dicial fiction. 

Poetical  fiction  is  one  thing :  judicial  fic- 
tion, another.  Poetical  fiction  has  fi^r  its 
purpose  delectation :  producing,  in  an  appro- 
priate shape,  pleasure:  the  purpose  here  a 
good  one,  or  no  other  is  so.  To  a  bad  pur- 
pose it  is  indeed  capable  of  being  applied,  as 
discourse  in  every  shape  is.  But  in  its  general 
nature,  when  given  for  what  it  is,  it  is  in- 
noxious, and  in  proportion  to  the  pleasure  it 
affords,  beneficent :  no  deeeption  does  it  pro- 
duce, or  aim  at  producing.  So  mudi  for  poe- 
tical fiction,  now  for  judicial. 

In  ever^  instance,  it  had  and  has  for  its 
purpose,  pillage :  object,  the  gaining  power; 
means,  deception.  It  is  a  portion  of  wilful 
fiilsehood,  uttered  by  a  judge,  for  the  purpose 
of  produdng  deception ;  and,  by  that  decep- 
tion, acquiescence  or  exerdse  given  by  him 
to  power  not  belonging  to  him  by  law. 

If,  by  a  lie,  be  understood  a  wilful  fiilse- 
Ikood,  uttered  for  an  evil  purpose,  to  what 


Bpedes  of  discoorte  eodd  it  be  appfied  wi4 
more  indisputable  propriety,  than  to  the  dis- 
course of  a  judge,  uttered  for  mi  evil  pur- 
pose? 

How  much  to  be  regretted,  tbai  for  the 
designation  of  the  sweet  and  inDOcent  on  tht 
one  hand,  the  caustic  and  poisoixNis  on  the 
other,  the  same  appellation  should  be  oontzii- 
ually  in  use ;  it  is  as  if  the  two  aabatttioes, 
sugar  and  arsenic,  were  neither  of  themknowa 
by  any  other  name  than  s«5far/  But  tlie  abuse 
made  of  this  recommen^ory  word  is  itsdf 
a  device :  an  introductory  one,  stuck  upon  the 
prindpal  one. 

So  mndi  for  the  delusion;  now  for  tkt  cii- 
minality. 

Obtaining  money  by  fidse  pretences  k  a 
crime :  a  crime  which,  except  where  Bcensei 
by  public  functionaries,  or  uttered  by  tbeo, 
to  and  for  the  benefit  of  one  another^  is  pu- 
nished with  infinnous  punishment.  Power, 
in  so  far  as  obtained  by  fiction,  is  power  ob- 
tained by  some  false  pretence:  aod  whst 
judicial  fiction,  that  was  ever  uttered,  was 
uttered  for  any  other  purpose  ?  Wbat  judidal 
fiction,  by  which  its  purpose  has  been  an- 
swered, has  fiuled  of  being  productive  of  this 
effect? 

If  obtaining  money  by  fidse  preteoeea  is  m 
immoral  practice,  can  obtaining  power  bj 
&lse  pretences  be  anything  less  ao?  If  slw 
and  gold  are  to  be  had  the  one  for  the  other, 
so  can  power  and  money;  if  then  either  has 
value,  has  not  the  other  likewise  ? 

If  obtaining,  or  endeavouring  to  obtaiB 
money  by  fidse  pretences  is  an  act  preaentu^ 
a  well-grounded  demand  for  legal  poiushmeflt. 
so  in  its  origin,  at  any  rate,  was  not  iJie  act 
of  obtaining,  or  endeavouring  to  obtain,  by 
those  same  means,  power  ?  power,  whether 
in  its  own  shape,  or  in  this,  or  that  other 
shape? 

As  to  the  period  —  the  time  at  which  this 
device  had  its  commencement  in  practice  caa 
scarcely  have  been  so  early  as  the  origiial 
period  so  offcen  mentioned :  Ues  are  the  instni- 
ments  rather  of  weakness,  than  of  strength; 
they  who  had  all  power  in  their  hands,  had 
little  need  of  lies  for  tbe  obtaining  of  it. 

On  every  occasion,  on  which  any  one  of 
these  lies  was  for  the  first  time  ottered  and 
applied  to  use,  persons  of  two  or  three  dis- 
tinguishable  classes  may  be  aeen,  to  whom, 
in  different  shapes,  wrong  was  thus  done :  the 
functionary  or  functionaries,  whose  power 
was,  by  and  in  proportion  to  the  povver  thos 
gained,  invaded  and  diminished :  ttid  the  peo- 
ple at  large,  in  so  fiir  as  they  became  suflTerers 
by  the  use  made  of  it :  whidi  is  what,  in  al- 
most every  instance,  not  to  say  in  every  in- 
stance, upon  examination,  they  would  be  seen 
to  be. 

In  the  present  instance,  functionaries,  or 
say  authorities,  of  two  danes  are  discerxnlde 
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.  Tlie  anthority,  from  which  the  power  wis 
]thas  filched,  was  either  that  of  the  sovereign, 
their  common  superordinate — or  the  co-ordi^ 
nate  authority,  viz.  that  of  some  judge  or 
judges,  co-ordinate  with  that  of  the  stealers. 
Jfk  a  certain  way,  hy  the  deception  thus  put 
upon  him,  the  sovereign  was  a  party  wronged, 
in  so  &r  as  power  was  taken  from  any  judge 
to  whom  it  had  hy  him  heen  given.  £ut  tUs 
was  a  wrong  little  if  at  all  felt:  the  only 
wrong  felt  certainly  and  in  any  considerahle 
degree,  was  that  done  to  another  judge  or  set 
of  judges. 

Say  stealing,  or  what  is  equivalent,  as  heing 
shorter  than  to  sa^  ohtaining  under  false  pre- 
tences. In  each  instance,  if  deception,  and 
by  means  of  it  power-stealing,  was  not  the 
object  of  the  lie,  object  it  had  none ;  it  was 
an  effect  without  a  cause. 

By  a  man  in  a  high  situation,  a  lie  told  for 
the  purpose  of  getting  what  he  had  already, 
or  could  get  without  difficulty  without  a  lie 
' —  such  conduct  is  not  in  human  nature. 

As  to  sufferings,  nominal  only,  as  above  ob- 
served, were  they  on  the  part  of  the  supreme 
and  omnipotent  functionary ;  here,  supposing 
them  real,  no  sooner  had  they  been  felt,  than 
they  would  have  been  made  to  cease,  and  no 
memorial  of  them  would  have  reached  us. 

Not  so  in  the  case  of  learned  brethren : 
stealing  power  from  them,  was  stealing  fees. 
Accordingly,  when,  towards  the  dose  of  the 
^venteenth  century,  a  theft  in  this  shape  had 
been  committed,  war  broke  out  in  West- 
minster-hall, and  fictions,  money-snatching 
lies,  were  the  weapons.  But  of  this  under 
the  head  of  JurUdictUm'tpUtting, 

There,  all  the  while  on  his  throne  sat  the 
king:  that  king,  Charles  II.  But,  to  a  Charles 
II.,  not  to  speak  of  a  king  in  the  abstract,  war 
between  judge  and  judge  for  fees,  was  war 
between  dog  and  dog  for  a  bone. 

Now  come  the  real  sufferers — the  people. 
Subjection  to  arbitrary  power  is  an  evil,  or 
tiothing  is ;  an  evil,  and  that  an  aU-compre- 
bensive  one. 

Now,  every  power  thus  acquired  is  in  its 
essence  arbitrary ;  for,  if  to  the  purpose  of 
obtaining  anything  valuable  —  call  it  money, 
call  it  power — allowance  is  given  to  a  man, 
on  any  occasion,  at  pleasure,  to  come  out 
with  a  lie ;  which  done,  the  power  becomes 
his,  what  is  it  he  cannot  do?  For  where  is 
the  occasion  on  which  a  lie  cannot  be  told  ? 
And,  in  particular,  on  the  whole  expanse  of 
the  field  of  law,  no  limits  being  assigned, 
where  is  the  lie  which,  if,  in  his  conception, 
any  purpose  of  his,  whatever  it  be,  will  be 
answered  by  it,  may  not  be  told  ? 

Accordingly,  wilful  fidsehoods,  more  pal- 
pably  repugnant  to  truth,  were  never  uttered, 
than  may,  by  all  who  choose  to  see  it,  be  seen 
to  have  been  uttered,  and  for  the  purpose  of 
9btaining  power,  by  English  judges. 


Take,  for  example,  the  common  recovery 
fiction ;  a  tissue  of  lies,  such,  that  to  convey 
to  a  non-lawyer  any  comprehensive  concept 
tion  of  it,  would  require  an  indefinite  multU 
tude  of  pages,  after  the  reading  of  which  it 
would  be  conceived  confusedly  or  not  at  aU. 
But  what  belongs  to  the  present  purpose  will 
be  as  intelligible  as  it  is  undeniable. 

I.  Descriptions  of  persons  stolen  from, 
three : — 1.  Children,  in  whose  fiivour  a  mass 
of  immoveable  property  had  been  intended 
to  be  made  secure  against  alienation ;  even* 
tual  subject-matter  of  this  property,  no  lete 
than  the  soil  of  all  Engknd :  2.  Landowners, 
by  whom,  by  payment  of  the  fees  exacted 
from  them,  was  purchased  of  the  judges  of 
the  court  in  question — the  Common  Pleas— 
that  power  of  alienation  which  they  ought  t^ 
have  gratis,  or  not  at  all:  3.  Professional 
men— .conveyancers  (the  whole  fraternity 
of  them)— despoiled  in  this  way  of  a  share  of 
such  thdr  business,  by  the  intrusion  of  these 
judges. 

Now  for  the  fidsehood^-the  artful  and 
shameless  predatory  felsehood — by  which  all 
these  exploits  were  performed.  Officiating 
at  all  times  in  the  court  in  which  these  judges 
were  sitting,  was  a  functionary,  styled  tht 
crier  of  the  court;  his  function,  calling  indi- 
viduals, in  proportion  as  their  attendance  was 
required,  into  the  presence  of  the  judges. 
Sole  source  and  means  of  his  subsistence,  fees  ; 
in  magnitude,  the  aggregate  of  them  corre- 
spondent to  the  nature  of  his  function.  Behold 
now  the  fiction.  A  quantity  of  parchment 
having  been  soiled  by  a  compound  of  absur« 
dities  and  fiilsehoods,  prepared  for  the  pur- 
pose, and  fees  in  proportion  received  for  the 
same,  a  decision  was  by  these  same  judges 
pronounced,  declaring  the  restriction  taken 
off,  and  the  proprietors  so  hr  free  to  alienate : 
to  the  parties  respectively  despoiled,  a  pre- 
tended equivalent  being  given,  of  which  pre- 
sently. Persons  whom  it  was  wanted  for— 
(not  to  speak  of  persons  not  yet  in  esse,  and 
in  whoee  instance  accordingly  disappointment 
might  be  prevented  from  taking  place)  young 
persons  in  existence  in  indefinite  multitudes, 
from  whom,  on  the  several  occasions  in  ques- 
tion, their  property,  though  as  yet  but  in  ex- 
pectancy, was  thus  taken  —  taken  by  these 
same  judges,  whose  duty  it  was  to  secure  it 
to  them.  Now  for  the  equivalent.  To  all 
persons  thus  circumstanced,  it  was  thought 
meet  to  administer  satisfaction :  it  was  by  a 
speedi  to  the  following  effect,  that  the  heal- 
ing balm  was  applied : — **  Children,  we  take 
your  estate  firom  you,  but  for  the  loss  of  it, 
you  will  not  be  the  worse.  Here  is  Mr, 
MoreUmd,^*  (that  was  alwajrs  the  gentleman's 
name :)  *'  he  happens  to  have  an  estate  of  ex- 
actly the  same  value :  this  we  will  take  from 
him,  and  it  sludl  be  your's." 

Exactly  in  this  way,  on  one  and  the  «ama 
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iday,  were  estates  in  any  number  dispoBed  of 
mt  the  appointed  price  by  these  supposed,  and 
by  suitors  intituled,  ministers  of  j ustice.  Such 
was  the  proceeding  then :  and  such  it  conti- 
nues to  this  day.* 

There  we  have  one  fiction :  now  for  a  pa- 
tallel  to  it.  Once  upon  a  time,  in  Fairy  land, 
in  the  court  of  a  certain  judge,  under  the  seat 
of  the  crier  of  the  court,  was  a  gold  mine.  On 
a  touch  given  to  the  seat  by  a  wand,  kept  for 
the  purpose  by  the  judge,  out  flowed  at  any 
time  a  quantity  of  gold  ready  melted,  into  an 
appropriate  receptacle,  and  on  the  turning  of 
a  cock,  stopt.  Here  we  have  a  fiction,  which, 
if  it  be  a  sUly,  is  at  any  rate  an  innocent  one. 
Be  it  ever  so  silly,  is  there  anything  in  it 
more  palpably  repugnant  to  truth  than  in  that 
predatory  and  flagitious  one. 

Two  points,  could  they  be  but  settled, 
might  here  afford  to  curiosity  its  aliment :  — 

1.  Point  the  first.  Those  fictions,  such  as 
they  are,  in  what  number  could  they  be  picked 
up  like  toad-stools,  in  the  field  of  common 
law  1  By  dozens  at  any  rate,  or  by  scores,  to 
go  no  fitfther,  they  might  be  counted. 

Roman  lawyers  too,  have  theirs.  But  for 
every  Rome-bred  fiction,  a  dozen  English- 
bred  ones,  to  speak  within  compass,  might  be 
found* 

2.  Point  the  second.  Birth-day  of  the  fiction 
— latest  hatched,  and  let  fly  to  prey  upon  the 
people  —  was  it  the  day  next  before  that  of 
the  first  newspaper  ? — was  it  that  of  the  last 
witch  burnt  or  hanged?  Be  the  species  of  im- 
position what  it  may  -:-  be  the  field  of  decep- 
tion what  it  may,  a  time  there  will  always  be, 
after  which  new  impostures  will  not  grow  on 
it.  But,  as  to  the  time  when  those  which 
have  root  at  present  will  be  weeded  out,  this 
question  is  a  very  different  one. 

By  the  operation  here  in  question,  good 
Twill  it  be  said  ?)  good,  in  a  certain  shape,  was 
done? — good,  for  example,  of  the  nature  of 
that  whidi  it  belongs  to  political  economy  and 
constitutional  law  to  give  indication  ?  Be  it 
to.  But,  be  it  ever  so  great,  good,  considered 
as  actually  resulting,  is,  on  this  occasion,  no- 
thing to  the  purpose :  only  lest  it  should  be 
thought  to  be  overlooked,  is  mention  thus 
made  of  it :  the  only  good  which  is  to  the 
purpose  is  the  good  intended. 

Lastly,  as  to  certain  ulterior  uses  of  this 
species  of  poetry  to  the  reverend  and  learned 
poets.  Those  of  the  coarsest  and  most  ob- 
vious sort  —  power-stealing  and  money-steal- 
ing— having  been  already  brought  to  view. 

To  complete  the  catalogue,  require  to  be 
added,  -^  1 .  Benefit  from  the  double  fountain, 
constituted  as  above  ;  2.  Benefit  firom  the 
thickening  thus  given  to  confusion. 

L  First,  as  to  the  double  fountain.  A  jug- 
gler there  was,  and  a  fountain  he  bad,  out  of 
which  at  command  flowed  wine,  red  or  white, 

•  The  form  was  abolished  by  3  &  4  W.  IV. 
C  74,  (aOth  August  1833.)~£/. 


without  mixture.  This  reality,  fyr  sndi  itH 
may  help  to  explain  one  use,  and  that  a  nm- 
versally  applying  one ;  the  purpose,  wkatewr 
it  be,  is  it  by  the  truth  that  it  is  best  served  ? 
The  argument  is  drawn  firom  the  truth  uUu 
Is  it  by  the  fiction  ?  Side  firom  which  the  ar- 
gument is  drawn,  the  fidsehood. 

Such  being  the  emblem,  now  for  the  aniB. 
cation.  Be  the  mess  what  it  may,  tnith  is 
always  the  substance  of  it ;  lies,  how  coarse 
and  gross  soever,  but  the  seasoniji^.  The  p«* 
pose,  whatever  it  be — is  it  by  the  fiction  that 
it  is  best  served  ?  From  the  fiction  side  it  k 
that  the  argument  b  drawn :  b  it  by  the  troth 
alone  that  the  purpose  can  be  served  ?  It  b  t» 
the  truth,  with  whatsoever  reluctanee,  that 
recourse  is  had.  Thus  quaamque  vaa  dkfc, 
as  the  law  Latin  phrase  has  it,  the  point  is 
gained. 

2.  Lastly,  as  to  the  benefit  from  the  eonfis- 
sion  that,  proportioned  to  the  extent  to  which 
non-conception,  or  what  b  so  much  better, 
mbconception  in  regard  to  the  rule  of  actios, 
has  place  on  the  part  of  those  who  are  made 
to  suffer,  in  proportion  to  their  non-oomi^iBnee 
with  it,  the  particular  interest  of  Judge  and 
Co.  b  served :  these  are  propositions,  of  which 
the  whole  substance  of  this  our  humble  ped- 
tion  is  one  continual  proof.  That  the  giviag 
to  these  two  so  intimately  connected  states  i 
things  the  whole  policy  of  this  class  of  politi. 
dans,  has  fi-om  first  to  last  been  universaB? 
directed,  is  another  proposition,  to  which  the 
same  proof  applies  itself  with  the  same  Ibroe. 
But  to  say,  that  by  and  in  proportion  to  the 
degi'ee  of  confusion  that  has  place  in  the  wg» 
gregate  mass  of  ideas  produced  by  the  aggre- 
gate mass  of  discourse,  expressed  in  rclatioB 
to  the  subject  and  received,  this  same  purpose 
is  answered,  is  but  to  say  the  same  thing  io 
other  words. 

If,  to  the  intelligibility  of  that  which  is 
here  said  about  unintelligibility,  any  adifitiea 
can  be  made  by  the  sort  of  imagery  so  mud 
in  request,  —  out  of  each  one  of  Ju4ge  and 
Co.'s  double  fountains,  rises  at  all  times  a 
thick  fog.  Each  one  after  another  wiD  be 
brought  to  view,  namely,  under  the  head  of 
device  the  eleventh  —  Decision  on  grommdB 
foreign  to  the  merits. 

y.  Device  the  Fifth— Oaths  Jor  the 
ment  of  the  Mendadty^ 

That  the  ceremony  of  an  oath  is  the  histrv- 
ment  by  means  of  which  the  licence  to  romtwit 
mendacity  is  effected,  has  just  been  stated. 
Now  as  to  the  mode  of  applying  the  instra- 
ment  to  this  purpose.  Nothing  can  be  noce 
simple.  On  the  occasion  of  any  st«t4*aBe9t, 
about  to  be  made,  on  a  juridical  occasicm,  or 
for  an  eventtully  juridiad  purpose,  is  tt  jpsr 
vHsh  (you  being  a  judge)  tiiat  mead^titf 
should  not  have  place,  you  caose  the  in£w 
dual  by  whom  the  statement  b  made,  to  hav% 
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Jiai  Worn  IIm  making  of  it,  borne  bk  part  in 
tbia  <«une  ceremony :  on  the  occasion  of  any 
atatement  so  made,  is  it  your  wish  that  men- 
dacity should  have  place,  you  abstain  from 
cequiring  the  performance  of  this  same  cere- 
mony :  and,  at  the  same  time,  you  give  to  the 
naked  statement  so  made,  whatsoever  effect 
it  suits  year  purpose  to  give  to  it« 
r  Not  that  it  was  for  this  purpose  that  the 
eeremony  itself  was  invented :  ror,  along  with 
the  ti'aie,  the  oeicse  of  its  invention  is  lost  in 
the  darkness  4^  the  early  ages :  all  that,  on 
this  occasion,  is-  meant  is — that  it  is  for  the 
purpose  of  organizing  mendacity,  and  giving 
to  that  vice  every  practical  increase,  that  the 
eeremony,  being  tound  already  in  use,  was 
taken  advantage  of. 

Properties,  which  we  shall  now  present  to 
the  view  of  the  Honourable  House  this  instru- 
ment as  possessing,  are  the  following :  they 
consist  in  its  being — 

1.  NeedUss;  to  wit,  for  the  purpose  of  re^ 
pressing  mendacity  on  judicial  occasiotts,  or 
for  a  judicial  purpose. 
V  2.  Jfu^glcaeious^  on  these  same  occasions. 

3.  HMcAteooiff ,  to  an  enormous  extent,  in 
A  variety  of  ways. 

-  4.  IneonaisUht  with  the  received  notions 
belonging  to  natural  religion, 

■   5.  Anti-^cripturaL 

6.  (/m/W/ to  «AM/^e  ff)uf  Cb.,  eminently  sub- 
aervient  to  their  particular  and  sinister  in- 
terest ;  and  as  such  dierished  by  tiiem. 

First,  as  to  needUamess.  For  the  need- 
lessness  of  this  ceremony,  on  the  sort  of  oc- 
easion,  or  for  the  sort  of  purpose  in  question, 
we  humbly  call  to  witness  your  Honourable 
House :  prime  in  legislation  is  in  effect  the 
part  borne  by  you.  In  your  hands  is  the  pub- 
lic purse:  with  you,  with  few  and  casual 
esceptions,  laws  originate.  Take  any  law 
^ndiatsoever,  in  the  soile  of  importance  what, 
in  comparison  with  the  power  of  making  that 
same  law,  is  the  power  ai  exercising,  in  rela- 
tion to  it,  an  act  of  judicature,  reversable  of 
course  at  pleasure  by  the  powers  by  which  the 
kiw  <wa8  enacted  ?  Well  then  —  when  at  the 
instance  of  the  Honourable  House  a  law  has 
been  enacted — this  same  law,  was  it  passed 
upon  determinate  grounds,  or  was  it  ground- 
less f  To  style  it  growidiess,  would  be  to  pass 
condemnation  on  it.  It  having  determinate 
grounds,  and  those  grounds  appropriate,'  of 
what  then  are  those  same  groundBr composed? 

-  Answer:  Of  matters  of  fact,  and  nothing 
^Ise ;  for  nothing  else  is  there  of  which  they 
can  be  composed.  On  the  occasion  in  ques- 
tion, these  same  matters  of  fact,  whatsoever 
they  may  be,  will  respectively  either  be  con- 
sidered as  already  siifficiently  notorious,  or 
not :  if  not,  then  will  the  existence  of  them, 
for  the  purpose  of  this  same  act  of  legislation, 
Bs  for  the  purpose  of  any  act  of  judicature, 
Se  considered  as  requiring  to  be  established 


by  evidence.  No  otherwise  than  in  as  for  as 
thus  grounded  and  warranted,  can  any  law 
whatever  be  anything  better  than  an  act  of 
wanton  despotism.  Most  laudable  accordingly 
— unmatched  in  any  other  country  upon  earth, 
is  the  scrutinizing  attention  and  perseverance 
so  constantly  employed  by  your  Honourable 
House  in  the  ccUection  of  appropriate  wit- 
nesses, and  the  elicitation  of  their  testimony. 
Of  their  testimony?  and  in  what  shape?  In 
that  which  is  the  very  best  possible :  oral  ex- 
amination, subject  to  counter-interrogation 
from  all  quarters,  re-examination  at  any  time, 
and  with  the  maximum  of  correctness  secured 
to  it  by  being  minuted  down  as  elicited,  and 
subjected  afterwards  to  correction  by  the  in- 
div^ual  from  whom  it  emanated.  Behold  here 
a  mode  of  proceeding,  dictated  by  a  real  do- 
sire  to  elicit  true,  and  appropriately  complete, 
information :  the  desire  accompanied  with  a 
thorough  knowledge  of  the  most  effectual 
means  for  the  accomplishment  of  it. 

Well  then.  For  securing  to  each  article 
of  information  thus  elicited,  the  same  cha- 
racter of  truth  at  the  hands  of  each  witness, 
putting  out  of  the  question  the  spiritual  mo- 
tive, what  are  the  temporal  motives  which, 
in  the  shape  of  eventual  punishment,  in  case 
of  mendacity,  your  Honourable  House  makes 
application  of?  Answer :  in  a  direct  shape, 
imprisonment  only ;  with  or  mihout  Jine :  in 
an  unimmediate  and  indirect  shape,  fine,  for 
the  extraction  of  which  the  imprisonment  ia 
the  only  instrument. 

Now  then,  as  to  the  ceremony  called  smear" 
infft  or  taking  4m  oath.  Whether  it  be  for 
want  of  power,  whether  it  be  for  want  oi 
will —  (the  single  case  of  election  judicature 
excepted,  and  that  no  otherwise  than  in  pur- 
suance of  a  special  act  of  parliament) — no  use 
does  your  Honourable  House  ever  make  of 
this  same  ceremony.  What  follows?  Does 
mendacity  find  the  Honourable  House  impo- 
tent? On  the  contrary:  much  more  effectual 
is  its  power  against  this  vice  than  that  of 
ordinary  judicature,  with  its  expensive  prose- 
cution and  severer  punishment.  Why  ?  Be- 
cause, whQe  the  mode  of  elicitation  employed 
is  such  as  needs  not  the  assistance  of  the 
ceremony,  its  mode  of  procedure  is  such,  aa 
is  able  to  cause  the  punishment  to  follow 
instantaneously  upon  the  offence.  Yet,  has  it 
aa  yet  a  weakness,  to  which  consistency  will 
one  day,  it  is  hoped,  apply  the  obvious  re» 
medy.  Standing  at  tiie  highest  pitch  at  the 
commencement  of  each  parUaroent,  it  sbks 
(this  indispensable  power)  as  the  parliament 
advances  in  age,  till,  at  last,  it  is  sunk  in 
utter  decrepitude. 

After  sudi  a  demonstration  of  the  needless^ 
ness  of  this  ceremony,  but  for  the  importance 
and  novelty  of  the  subject,  other  proofs  might 
be  put  aside,  as  being  themselves  needless< 
important  the  subject  may  well  be  styled,  or 
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no&^htruMz  fiv,  10  long  as  tin  eereoMniy 
bM  place,  juatice,  to  the  prodigious  extent 
that  will  be  seen,  is  absdbitely  incapaUe  of 
liATing  place. 

To  the  benefit  of  the  testimony  of  Qnakefs, 
ever  since  the  year  1696,  jostiee  haa,  with- 
out  the  benefit  of  this  eerenMiny,  by  varioos 
statutes,  been  admitted,  in  ernes  called  euil 
CBMs:  and  now,  by  a  statute  of  1828,  in  cases 
called  cHmuud  and  pemal  cases.  I(  then,  as 
m  security  against  mendadty,  the  ceremony 
is  indispensable  in  the  esse  of  all  other  men, 
can  it  be  needless  or  safely  omitted  in  the 
ease  of  these? 

Moreover,  on  any  one  of  these  occasions, 
what  is  there  to  hinder  m  non-Quaker  from 
personating  a  Quaker?  Clothed  in  the  habit, 
and  speaking  the  language  of  m  Quaker,  sup- 
pose a  non-Quaker,  by  his  evidence,  giving 
success  to  Doe,  in  a  case  in  whidi,  otherwise, 
it  would  have  gone  to  Roe.  The  imposture 
afterwards  diseorered,  would  success  chmife 


On  the  evidence  of  an  impostor  of  this  sort, 
suppose  a  man  convicted  of  murder,  and  de- 
puted. The  imposture  being  afterwards  dis- 
covered, would  the  felony  be  transmuted  into 
m  non-felony,  and  the  hanging  operation  be, 
in  law  language,  dedared  void? 

Not  only  in  the  case  of  a  class  of  men  so 
w«ll  known  as  this  of  Quakers,  but  in  the 
case  of  a  dam  comparatively  so  little  known 
US  that  of  Moravians,  has  justice  been  in  pos- 
session of  this  same  ben^t,  ever  since  the 
year  1749,  by  statute  22  Geo.  II.  di.  80. 
'  Of  detriment  to  j  ustice  from  this  allowance, 
In  what  instance  was  sny  suspidon  ever  en- 
tertained ?  Was  not  the  assuredness  of  the 
absence  of  aU  increased  danger  of  mendadty, 
horn  this  admission,  in  eiml  cases,  —  was  not 
ihit  the  cause  of  the  extension  given  to  it  in 
criminal  eases? 

So  much  for  needlestnest. 

2.  Now  as  to  m^demof.  Considered  with 
reference  to  the  purpose  here  in  question, 
oaths  stand  distingmshed  into  asstrtonf  and 
fromissory:  but,  in  both  esses,  the  sanction 
IS  predsely  the  same.  Take  then,  for  example, 
oaths  of  the  promissory  sort :  because  these 
stand  clear  of  various  points  of  contestation, 
which  have  place  in  the  case  of  assertory 
oaths :  whereas  in  the  case  of  a  promissory 
oath,  if  violation  has  place,  seldom  does  the 
fiu*t  of  the  violation  stand  exposed  to  doubt. 

Now  then  for  the  examples.  Example  the 
first:  Protestant  sees  in  Ireland,  bishops 22: 
archbishops  4:  together  26.  Previously  to 
Investiture,  oath  taken  by  every  bishop,  pro- 
mising to  see  that  in  every  parish  within  his 
^ocese,  a  school  of  a  certain  description  shall 
have  place.  Of  the  aggregate  of  these  oaths, 
what.  In  the  year  1825,  was  the  aggregate 
fruit?  Performances  782:  perjuries  480. 
When  reodved  and  commumcuEted — (so  it 


kaatsi^tlieadleaBoaee) — uri 
and  eommaniaitcd,  bdiokl  the 
power  of  the  Hofy  Ohoat  m 
against  peijnry. 

Riample  the  second ;  In] 
the  university  of  Oxford,  pass  ooe  Uf  of  tb 
19,000  or  IS,000  fliurrh  nfFi^nd  deigy ; 
throqgh  theonivcrdty  of  Ombri^se  tte  othar 
halt  In  Or/hrd:  pro-enrnHBt  in 
and  ftivokNuneas,  m  volnmo  of  i 
ceives  at  entrance  fion  caiA  i 
artide  of  it,  as  security  for 
appropriate  promissory  oath. 

Now  for  the  effect.  On  no  dny  dean  ^ 
one  of  these  acadeorics  tread  on  the  paTffai 
of  that  same  holy  dty,  withont  ttanaplnv 
upon  some  one  or  more  of  these  ontkn.  Held 
up  to  the  inexorably  conniving  cyca  of  the 
constituted  anthoritica,  haa  been  tkn  cm» 
tempt  thus  put  upon  thb  ceranaosij, — koU 
up,  not  by  strangers  only,  bnt  bj  mcnabtn 

—  not  by  lay-members  only,  but  by  derkal 
members:— .for  more  than  the  kai  lutf  cen« 
tur^,  by  a  derical  member — Vic 

—  mm  work,  editions  of  which,  m 
between  20  or  80  areJn  drculntioii. 

So  mudi  for  promissory  oatha.  To  i 
back  to  assertory  oatha.  Stand  f 
tosuAoHss  oaths,*  For  demonstntMniof  th# 
inefficiency  —  the  uncontested  and  meoatns. 
tible  ineffidency— these  two  words  awpersads 
volumes:  exacted  to  a  vast  extmt  the  aaaw* 
tionoffiMts,of  whidiinthe  natoraof  Aii^ 
it  is  not  posnble  that  the  aasertor  ahoold  hnve 
had  any  knowledge.  How  prodigienB  tkt 
benefit  to  finance  and  trade,  if  astnrsrafisi^ 
with  appropriate  punishment  in  esse  of  men- 
dadty, were  substituted,  and  by  adTcran  m^ 
terrogation,  m  defendant  made  antjecftth  to 
a  limited  loss,  as  by  equity  tntcrrogntiflB  kt 
is  to  loss  of  all  he  haa  I  Thus  nmpie  istfcn 
arrangement,  by  which,  without  the  i 
aasistance  of  the  thus  universally  < 
ceremony,  finance  might  be  made  te  i 
a  new  and  healthful  fiioe ;  trade  be  naade  to 
recdve  changes  in  great  variety,  geaaiaHy 
regarded  as  benefidal ;  and  ponnda,  bj  has. 
dreds  of  thousands  »-year  -*  not  to  any  hhI- 
lions,  be  saved. 

So  much  for  needlessness  and  i 


3.  Now  as  to  m»cAi«votuiieis.  OftbelM* 
lass  of  evil  constantly  flowing  fiean 
this  source,  m  part,  and  but  a  part  —  baa  na 
yet  been  presented  to  the  view  of  the  He- 
nourable  House:  —  namely,  under  the  laat 
head,  the  head  of  mendacity. 

1.  By  so  simple  a  process  as  the  dediai^f 
to  act  a  part  in  tbb  ceremony,  any  man,  wbe 
has  been  the  sole  perdpient  witness  to  n  crime 
may,  whatever  be  that  crime — murder,  or  atfll 
worse  —  siler  appearing  aa  summoned^  fi^i 
impunity  to  it:  without  the  trouble  or  te^ 


•  Vide  supra^  ^  188» 
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.maUty,  ftrododng  thus  the  effect  of  iMurdon: 
shariogtlius  with  his  migesty  this  brandi  of 
the  prerogttive»  and  even  in  cases,  in  which 
his  said  majesty  stands  debarred  from  exer- 
cising it. 

2.  By  the  same  easy  process,  in  a  case 
called  civUf  may  any  man  give  to  any  man 
any  estate  of  any  other  roan. 

x^ot  quite  so  easy  (says  somebody.)  For 
wotdd  not  this  be  a  contempt?  and  would  he 
not  of  course  be  committed  ? 

May  be  so :  but  when  the  murderer  has 
l>een  let  off,  or  the  man  in  the  right  has  lost 
his  cause,  would  the  commitment  last  for  life  ? 

—  in  a  word,  what  would  become  of  it  ? 
But  to  no  such  peril  need  he  expose  him- 
self. A  process  there  is  which  is  still  easier : 
**  I  aman  atheisi,"  He  need  but  pronounce 
these  four  words.  The  pardon  is  sealed ;  or 
Doe's  estate  is  given  to  Roe. 

But  of  this,  more,  presently. 

Behold  now  peijury  established  by  law :  es- 
tablished on  the  most  extensive  — established 
on  an  all-comprehensive  scale :  established  by 
impunity,  coupled  with  remuneration  alto- 
gether irresistible.  Such  is  the  elfect  of  Uit 
oath$.  Of  these  oaths,  some  are  or  may  be 
assertory,  some  promissory,  some  assertory 
and  promissory  in  one :  declaration  of  opinions 
entertained :  declaration  of  course  of  actions 
determined  to  be  pursued,  or  of  opinion  de- 
termined to  be  entertained :  to  be  entertained, 
spite  of  idl  conviction  and  persuasion  to  the 
contrary.  For  perjury  in  this  shape,  premium, 
the  highest  given  for  good  desert  in  any  shape, 

—  for  appropriate  aptitude,  in  the  official 
situations,  the  most  richly  remunerated.  Of 
the  whole  of  the  expenditure  of  governmoit, 
A  vast  proportion  thus  employed  in  raising 
annual  ana  continually  increasing  crops  of 
perjuries ;  and  while  such  is  the  reward,  im- 
punity is  absolute  and  secure. 

Oh  the  admirable  security  I  A  man  who, 
with  or  without  pecuniary  reward,  has,  for 
any  number  of  years  together  as  above,  been 
leading  a  life  of  peijury,  is  to  be  regarded — 
not  only  as  capable,  but  as  almost  sure,  of  be- 
ing stopt  from  giving  his  acceptance  to  any 
of  the  very  richest  rewards  in  the  king's  gift : 
stopt  by  the  fear  of  no  more  than  what,  if  any- 
thing, may  follow  from  one  single  instance  of 
perjury,  and  that  a  completely  unpunishable 
one  —  made  to  refuse  for  example,  an  arch- 
Inshoprick  of  Canterbury,  with  its  £25,000 
»-year,  and  its  et  caterM  upon  et  cateroMlt! 

Sowing  oaths  and  reaping  peijuries  is  a 
mode  of  husbandry,  in  a  particular  instance, 
affected  to  be  disapproved  by  Blackstone.  But 
in  that  instance,  compared  with  this,  the  scale 
18  that  of  a  garden-pot  to  that  of  a  field. 

Bidding  thus  high  for  perjury,  is  it  possible 
that  of  the  self-same  man  it  should  be  the 
vncere  wish  to  prevent  it  ? 

What,  then  (says  somebody,)  the  Um  of 


punishment  at  the  hands  of  th«  Alndglity^..*. 
is  that  to  be  set.down  as  nothing  ?  The  an- 
swer is,  yes ;  on  this  particubr  occaeioti,  m 
amounting  absolutely  to  nothing :  but  of  this 
presently. 

By  the  inducting  of  these  same  reverend* 
right  reverend,  and  most  reverend,  self-styled 
perjurers  (for  so  they  are  speciallv  dedaiad 
to  be  by  these  their  own  statutes,)  has  bcev 
establiiiied  the  national  school  of  cfaurdi  af 
England  orthodoxy. 

These  things  considered,  and  the  use  mada 
of  oaths  on  judicial  occasions, — WestminstOT 
Hall,  not  to  mention  its  near  neigfaboofliood, 
may  it  not  be  styled  the  great  iVatioaa/ SoAeal 
of  perjury  ? 

What,  then  (says  somebody,)  are  all  teste 
meant  to  be  thus  condemned?  Oh  no:  test% 
for  declarations  of  the  party  concurred  with, 
by  a  man,  on  this  or  that  occasion,  may  be 
useful ;  useful,  and  even  necessary ;  aod  at 
any  rate  unexceptionable :  in  some  cases  by 
acceptance,  in  other  cases  by  non-aeeeptanoe, 
useful  indications  may  be  afforded.  On  aa 
occasion  of  this  sort,  who  are  they  whom  yon 
choose  to  be  considered  as  siding  with?  This 
is  the  question,  propounded  by  the  call  to 
join  in  the  declaration ;  and  in  this  case  aa 
mendacity  need  have  place. 

4.  So  mudi  for  needlessnesa,  ineffideney, 
and  mischievousness.  Now  as  to  repngnanea 
to  natural  religion. 

This  supposed  punishment  fi>r  the  prolli* 
nation,  on  whom  is  the  infliction  of  it  sup* 
posed  to  depend?  On  the  Almighty?  No; 
but,  in  the  first  instance  at  any  rate,  on  matt 
alone.  No  oath  tendered,  no  offence  is  ooai» 
mitted:  no  offence  committed,  on  no  man 
punishment  inflicted.  According  to  the  oath* 
employing  theory,  man  b  the  master,  tlia 
Almighty  the  servant.  In  respect  to  tha 
treatment  to  be  given  to  the  supposed  Ear, 
the  Almighty  is  not  left  to  his  own  choice. 
In  the  event  in  question,  at  the  requisition 
of  the  human,  the  divine  ftinctionary  is  made 
to  inflict  an  extra  punishment  Exactly  of  a 
piece  with  the  authority  exercised  by  a  chief* 
justice  of  the  King's  Bench  over  the  sheriff 
of  a  county,  is  the  authority  there,  by  every 
man  who  has  purchased  it,  pretended  to  ha 
exercised  over  the  Almighty.  In  Westmin- 
ster-Hall  procedure,  the  chief- justice  is  tha 
magisterial  officer ;  the  sheriff  of  the  county 
in  question  a  ministerial  officer,  acting  under 
him :  a  written  instrument,  called  a  writ,  tha 
medium  of  communication,  through  whidi,  to 
the  subordinate,  the  command  of  his  super* 
ordinate  is  signified. 

In  the  case  of  the  oaiA,  the  man  by  whom 
the  oath  is  administered  performs  the  part  of 
the  chief-justice ;  the  Almighty,  that  of  tha 
sheriff  acting  under  him ;  and  the  kiss  givaa 
to  the  book  performs  tha  service  of  the  writ. 

Is  it  by  a  cooatry  attorney,  dignified  by 
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-the  title  of  Master-extrftordiiiary  in  Chancery 
^>is  it  by  this  personage  that  the  oath  is  ad- 
ministered ?  In  this  case,  it  is  the  attorney 
that  the  Almighty  has  for  his  master  now ; 
and  by  the  shilling  paid  to  the  attorney — by 
this  shilling  it  is,  that  the  Almighty  is  hired. 

On  the  esipectation  of  the  addition  thus  to 
be  produced  to  the  spiritual  punishment  ap- 
pcnnted  by  the  Almighty  of  himself  for  men- 
dadty  —  on  this  alone  depends  the  whole  of 
the  molehill  of  advantage,  if  any  such  there 
'be,  capable  of  being  set  against  the  mountain 
t>f  evil  that  has  just  been  brought  to  view. 

Of  mendacity,  variable  is  the  maleficence, 
on  a  scale  corresponding  to  that  of  the  male- 
ficent act,  of  which  it  is  made,  or  endeavoured 
to  be  made,  the  instrument :  of  the  pro&na- 
tion  of  the  ceremony,  the  guilt,  if  any,  is  one 
and  the  same. 

Infinitely  diversified  in  respect  of  degree  of 
importance,  are  the  purposes  to  which  this 
instrument,  such  as  it  is,  is  wont  to  be  ap- 
plied. Does  it,  in  its  nature,  possess  any 
capacity  of  being,  by  its  variability  in  quan- 
tity, and  thence  in  form,  accommodated  to 
these  several  purposes  ?  Not  any. 

The  punishment,  if  any,  the  infliction  of 
which  is  expected,  is  in  every  instance  the 
same,  for  which  the  attorney,  for  bis  shilling, 
draws  upon  the  Almighty!  This  draught, 
will  it  be  honoured  ? 

But  (says  somebody,)  for  bindin|f  a  inan*8 
attention  to  the  importance  of  the  occasion, 
some  mark  of  diatinction  between  an  asser- 
tion that  is,  and  one  that  is  not  intended  to 
be  legally  operative  —  may  it  not  be  of  use  ? 
Yet.  doubtless.  But  for  this  purpose,  no  such 
pf  eposterous  pretended  asaumption  of  autho- 
rity over  the  Creator  by  the  creature  is  either 
necessary,  or  in  any  degree  useful.  By  the 
word  asseoeration,  the  appropriate  extraordi- 
nary application  of  the  faculty  of  attention  is 
already  sufficiently  indicated. 

On  occasions  of  the  sort  in  question,  in 
the  instance  of  the  people  called  Qualcers,  by 
special  allowance  from  the  legislature,  already 
in  use  is  the  word  affirmation.  This  word 
night  not  improperly  serve.  But  the  word 
oMMeveraHon  is,  perhaps,  in  some  degree,  pre- 
ferable ;  since  it  presents  to  view  more  as- 
suredly than  does  the  word  affirmation,  the 
idea  of  a  special  degree  of  attention  and  de- 
cision beyond  what  has  place  on  ordinary  and 
comparatively  unimportant  occasions. 

5.  Now  as  to  repugnancy  to  Scripture.  — 
'*  Thou  Shalt  not  take  the  name  of  the  Lord 
thy  God  in  vain  :'*  so  says  the  second  of  the 
ten  commandments.  *'  Swear  not  at  all:" 
these  are  the  words  of  Jesus,  as  reported  in 
the  gospels.  **  Above  all  things,  swear  not :" 
these  are  the  words  of  St.  James,  in  his 
Epistle.  But  for  texts  of  Scripture,  when 
troublesome,  thereare  rules  of  interpretation : 
Me  of  them  is,  the  rule  of  contraries. 

Says  God  to  man, — thou  shalt  not  perform 


any  such  ceremony.  Says  nan  to  God. — lis 
perform  this  ceremony,  and  thoa  shali  pmiA 
every  instance  of  disregard  to  it.  Sappoaetht 
Almighty  prepared  to  punish  every  or  any  in- 
stance of  disregard  to  this  ceremony,  joa  si^ 
pose  him  employed  in  sanctioning  diaoMi- 
enee  to  his  own  express  oommandmenta. 

If,  to  the  compellers  of  such  OAtlis.  panU- 
ment,  in  a  life  to  come,  were  at  all  an  ofajaci 
of  consideration,  the  punishment  attadied  t» 
disobedience — to  commandments  thus  pUa 
and  positive^  would  produce  in  their  minds aa 
impression  rather  more  efficacious,  than  what 
has  been  seen  produced,  as  above,  by  the 
punishment  supposed  to  be  attached  to  a  dis- 
regard for  the  purely  human  and  recently  in- 
vented ceremony. 

But,  for  the  use  of  so  useful  an  f 
of  profitable  maleficence,  no  pun 
too  great  to  be  encountered.    *'  The  [ 
ment,"  say  they,  "  what  matters  it?  Tam- 
ing aside  from  it,  we  extinguish  it.** 

The  thus  imagined  supernatural  pmuib- 
ment,  has  it  re<illy  any  efficiency  in  the  cha- 
racter of  an  auxiliary  to  human  punishment, 
and  a  security  against  maleficence  in  its  se- 
veral shapes  ?  If  yes,  why  thus  narrow  the 
benefit  producible  by  it  ? — why  not  oMke  oat 
at  once  a  complete  list  of  maleficent  acts  d 
all  sorts,  fit  to  be,  in  due  form  of  law,  eoa- 
verted  into  offences?  This  done,  collectiveiy 
or  upon  occasion  severally,  the  promisKwy  de- 
claration may  be  attached  to  them,  and  tie 
book  kissed. 

This  done,  and  not  before,  consistoiey  will 
take  the  place  of  its  opposite ;  and  so  fer  the 
practice  of  swearing,  against  conviction,  cease. 

6.  So  much  for  needlessness,  inefficiency, 
repugnancy  to  natural  religion,  repognancyto 
revealed  religion,  as  well  asabundancyin  nsis- 
chievousness.  Now  for  use  to  Judge  amd  €•. 
—  Multiferious  and  extensive  is  this  use.  The 
capital  use,  establishment  of  the  meodacity- 
licence,  with  the  increase  given  to  the  pcofit 
by  written  pleadings,  keeps  pace  with  the  nns- 
cbievousnpss  of  the  practice,  and  has  beta 
already  brought  to  view. 

But  the  use  of  oaths  to  the  partnership 
does  not  stop  here.  The  greater  the  quantity 
of  immorality,  in  all  shafies,  but  more  parti- 
cularly in  that  of  injustice,  the  greater  the 
quantity  of  the  profits:  for,  the  more  ii 
rality,  the  more  transgressions;  the 
transgressions,  the  more  suits ;  the  i 
the  more  fees.  This  series  presents  a  c&ie,  or 
say  a  key,  which  cmnes  to  the  same  thing,  to 
all  the  arrangements  which  enter  into  the  com- 
position of  judge-made  law. 

By  the  confusion  with  which  the  field  of  law 
has  thus  been  covered,  observance  of  oaths, 
or  breach  of  oaths,  ac^-ording  as  oountenaaeed 
by  a  judge,  being  regarded  as  a  merit  and  a 
duty,  thus  it  is  that  judges  have  eome  to 
be  regarded  as  invested  with  the  power  of 
converting  right  into  wrong,  and  wrcmg  iafea 
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inght  i  right  and  wrong  following  oontuuaUy 
the  finger  (as  the  phrase  is)  of  the  law. 

Decency,  as  well  as  that  inadequate  degree 
of  efficiency  which  their  own  particular  inte- 
rest requires  to  he  given  to  those  parts  of  the 
law  on  which  personal  security  depends,  join 
in  necessitating,  as  above,  some  restraint  on 
mendacity  in  certain  cases :  at  the  same  time, 
their  official  and  professional  interest  requires 
that,  to  a  vast  extent,  that  same  security 
thould  be  inefficient.  By  a  compromise  be- 
tween these  two  antagonising  interests,  has 
been  produced  the  form  of  the  prosecution 
for  perjury. 

Not  applying  the  temporal  punishment  but 
in  the  comparatively  small  number  of  in- 
stances in  which  it  has  been  preceded  by 
this  ceremony,  and  application  of  it  requiring 
«  separate  suit,  with  two  witnesses  to  give 
effect  to  it —  a  suit,  of  which  the  expense  to 
the  prosecutor  is  great,  and  the  advantage, 
in  case  of  success,  limited  to  the  few  cases 
in  which  it  has  for  its  effect  the  reversal  of 
the  judgment  grounded  on  the  false  testi- 
mony, they  thus  make  a  show,  and  no  more 
than  a  show,  of  wishing  to  extinguish  the 
vice,  to  the  propagation  of  which,  so  fiir  as 
profitable  to  them,  their  endeavours  have 
been  so  diligently  and  successfully  directed. 
Bating  this  rare  case,  ere  any  such  prose- 
cution can  have  been  instituted,  signal  must 
have  been  the  triumph  of  passion  over  pru- 
dence. Among  ten  thousand  perjuries  com- 
mitted, is  there  so  much  as  one  punished  ? 
For  ten  might  have  been  put  a  hundred,  or 
for  a  hundred  a  thousand. 

Biult  originally  for  feasting,  Westminster 
Hall  is  thus  become  the  great  national  school 
for  perjury. 

Picking  out  men,  in  whose  breasts  the 
aversion  to  mendacity  is  strongest  and  most 
incontestible  —  picking  out  these  men,  and 
expelling  them  from  the  witness's  box  with 
Ignominy  stampt  on  their  characters — is 
another  service  extracted  by  Judge  and  Co. 
from  this  ceremony. 

In  the  instance  of  one  half  of  that  order  of 
men,  who  are  so  richly  paid  for  professing  to 
impress  morality,  in  all  its  shapes,  upon  the 
conduct  of  the  rest  of  the  community,  the 
universality  of  habitual  perjury  has  been  al- 
ready brought  to  view. 

One  of  those  suits,  which  the  existing  sys- 
tem engenders  in  such  multitudes — a  suit  in 
which  one  of  the  parties  is  conscious  of  being 
in  the  wrong,  has  (suppose)  place.  One  per- 
cipient witness  there  is,  who  being  tendered 
for  admission  as  a  narrating  witness,  is  on 
good  grounds  believed  by  this  dishonest  suitor 
to  be  an  atheist.  But,  atheist  as  he  is,  nothing 
does  it  happen  to  him  to  have,  or  to  be  so 
much  as  supposed  to  have,  to  bias  him,  and 
warp  his  testimony  one  way  or  the  other : 
■nd  no  man  is  maleficent  without  a  motive. 


Answering  to  his  call,  this  man  pbees  Um« 
self  in  the  witness's  box.  The  learned  counsel 
has  hb  instructions.  *'  Sir,"  says  he,  **  do 
you  believe  in  a  God?"  What  follows?  An. 
Bwering  fidsely,  the  proposed  witness  is  ad- 
mitted; he  cannot  be  rejected:  answering 
truly,  he  is  silenced,  and  turned  out  wiUi  if* 
nominy.  The  martyr  to  virtue,  the  martyr 
to  veracity,  receives  the  treatment  given  to 
a  convicted  felon. 

The  atheist  was  unseen  and  silent.  Thetn 
lawyers  drag  him  into  broad  daylight,  and 
force  into  the  public  mind  the  poison  from 
this  confessing  and  thus  corrupting  tongue. 

What  will  not  the  advocate  do — what  will 
not  the  fee-fed  judge  support  him  in  doing 
for  their  fees?  An  inquisition,  this  high-~ 
commission  court,  all  over.  For  the  purpose 
of  thus  punishing  the  offence,  thev  create  it : 
themselves  accessaries  before  the  act :  theoK' 
selves  suborners. 

Individuals  they  thus  invest  with  the  power 
of  pardon  —  thus  do  these  sworn  guardiaot 
of  the  king's  prerogative.  Individus]^  ?— .«ad 
what  individuals  ?  In  the  first  place,  theso 
same  atheists ;  in  the  next  place,  all  Chris* 
tians  and  other  theists,  whom  they  hnvo 
succeeded  in  rendering  mendadooi  enougk 
to  pretend  to  be  atheists. 

A  murderer  (suppose)  is  on  his  trial :  ne^r 
cessary  to  conviction  is  the  testimony  of  wm  i 
individual,  who  has  just  mounted  ^e  box* 
Before  the  oath  is  tendered,^"  First  (may  it 
please  your  lordship,)  let  me  ask  this  man  • 
question,"  says  the  counsel  for  the  murderer. 
Thereupon  comes  the  dialogue.  Counsel— 
**  Sir,  do  you  believe  in  a  God?"  Proposed 
witness — •*  No,  sir."  Judge — **  Awny  with 
him ;  his  evidence  is  inadmissible."  Out  walk 
they,  arm-in-arm,  murderer  and  atheist  to- 
gether, laughing:  murderer,  to  commit otlier 
murders,  pregnant  with  other  fees. 

Robbers  in  gangs  go  about  (suppose,)  and 
to  suppress  testimony,  murdering  all  whom 
they  rob,  and  all  who  are  supposed  by  them 
to  have  seen  or  to  be  about  to  see  them  rob. 
On  being  taken,  one  of  them  (suppose)  turns 
king's  evidence.  Question  by  prisoner  or  pri- 
soner's counsel  —  Do  you  believe  in  m  God? 
Answer  in  the  negative :  off  goes  the  witness, 
and  off  with  him  goes  the  prisoner.  WiU  it 
be  said,  that  the  condition,  not  having  been 
performed,  that  is  to  say,  the  procurement  of 
the  defendant's  conviction,  the  pardon  will 
not  be  granted,  and  the  accomplice  will  be 
hanged?  Not  he,  indeed.  No  sooner  does 
any  one  of  these  murderers  enter  the  witness 
box,  than  by  Judge  and  Co.,  if  not  an  atheist 
already,  he  is  thus  converted  to  atheism. 
The  consequence  is — the  necessary  evidence  . 
being  thus  excluded,  the  virtual  pardon  of 
the  whole  gang  —  this  man  along  with  the 
rest — takes  place  of  course.  > 

Another  use  to  Jadge  and  Co.,  from  tho 
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ittroorrupiiiig  ceremony :  the  fthilling  per  oath 
received  for  the  administration  thereof:  the 
fhillings  in  front,  with  pounds,  in  many  cases, 
in  the  back-ground.  Hence,  patronage,  with 
reference  to  the  situations  in  which  this  profit 
is  received.  Considerations  these  by  no  means 
to  be  neglected.  What  is  there  that  is  ever 
<»yerlooked  in  the  account  of  fees  ? 
,  Another  case.  An  instrument  in  the  hand 
of  hypocrisy  —  an  instrument  to  cajole  a  jury 
with  —  is  another  character  in  which  the  ce- 
remony is  of  special  use  to  a  judge.  It  forms 
4  charm,  by  the  fence  of  which,  transgression 
in  every  shape  is  rendered  impossible  to  him. 
pentlemen  of  the  jury,  you  are  upon  your 
oaths :  I  am  upon  mine.  Mine  calls  upon  me 
to  do  so  and  so,  quoth  the  ermined  hypocrite : 
out  comes  thereupon  whatever  happens  to 
fuit  his  purpose.  On  any  adequately  great 
occasion,  appropriate  gesture  —  apptication 
of  hand  to  bosom,  might  give  increase  to  stage 
•fibct  Speaking  of  a  noble  lord,  as  having 
iN^n  saying  so  and  so — '*  My  lords,"  said 
•  judge  once,  "  he  smote  that  sacred  taber- 
nacle of  truth,  his  bosom."  Your  oath  ?  What 
oath?  Who  ever  saw  it? — where  is  it  to  be 
seen«  unless  it  be  on  the  back  of  the  roll  on 
Vhidi  is  written  the  body  of  your  common 
Uw  ?  One  of  three  things.  Either  you  never 
took  any  such  oath  at  idl,  or  if  yon  did,  it 
VIS  either  a  nugatory  or  a  maleficent  one : 
^  promise,  for  example,  on  all  occasions  to 
make  sacrifice  of  all  other  interests  to  the 
interest  of  the  ruling  one.  An  old  printed 
book  there  is,  intituled  The  Book  of  Oaths: 
and  of  one  or  other  of  these  two  descriptions 
are  tiie  several  oaths  therein  stated  as  taken 
by  judges.  At  any  rate,  whatever  oath  you 
t^k,  if  any,  in  no  one's  presence  was  it  taSnen 
but  that  of  him  hj  whom  it  was  administered. 
In  what  better  light,  therefore,  than  that  of 
a  fresh  act  of  mendacity  and  imposture,  can 
•toy  such  mention  of  an  oath  be  ever  regarded 
by  a  reflecting  juryman  ? 

So  mttch  for  the  punishment  of  mendacity 
under  the  existing  system.  Now  suppose  a 
system  substitutcMd,  having  for  its  ends  in  view 
the  ends  of  justice.  Great  beyond  present 
possibility  of  conception  would  be  the  secu- 
rity whidi  against  fraud  and  deception  would 
be  given,  by  attaching  punishment  to  men- 
dacity. In  whatever  instance  mendacity  had 
been  uttered,  either  on  a  judicial  occasion  or 
for  a  judicial  purpose,  puni^mient  would  stand 
attadied  to  it  of  course.  Against  fraud  and 
maleficent  deception,  to  whatsoever  purpose 
endeavoured  to  be  applied,  great  not  only 
beyond  example  but  beyond  conception  would 
be  the  security  thus  afibrded.  Oaths  and  per- 
juries abolished, — punishment  for  mendacity 
would  be  at  liberty  to  bend  itself,  and  would 
of  course  bend  itself  to  the  form  of  every 
offence,  to  every  modification  of  which  the 
enl  of  an  ofience  is  susceptible.  Judicial  is 


the  oeooston,  in  so  fiur  as  H  is  in  tlie  t 
a  suit  actually  commenced,  that  tbe  i 
is  elicited :  judicial  the  prnpatg^  tbat  is  to 
say,  the  eventual  purpose,  where  tbe  eanirqioa 
is  uttered  for  the  purpose  of  beiug  eveDtasfly 
employed  as  evidence,  should  ever  %  wait  have 
place,  on  the  occasion  of  which  it  might  servs 
as  evidence. 

Take,  for  instance,  a  false  rteUal  io  s  eoa- 
veyance,  in  an  engsgement  meant  to  be  oW- 
gatory ;  frdse  vouchers  in  accounts. 

Thus,  in  the  case  of  a  voucher.  Baetfrter 
in  account  with  Creditor,  producea  froaa  Vcb. 
ditor  or  from  Faber  a  voucher ^  acknowlc4g» 
ing  the  receipt  of  a  sum  of  money  for  goods 
furnished  to  Receptor,  to  be  employed  in  the 
service  of  Creditor.  In  fiuH^,  he  baa  received 
no  more  than  half  the  sum :  the  other  bslf 
being  undue  profit  divided  between  them. 
Under  the  existing  system,  on  evidence  in  na 
better  shape,  are  aocounto  audited :  evideaes 
received  as  conclusive,  the  mere  prodoction 
of  a  receipt  To  Creditor  in  this  caae,  whsi 
difference  does  it  make  whether  it  be  by  a 
forged  receipt  that  he  is  defrauded  of  ^ 
money,  or  by  a  folsely  asserting,  though  ge- 
nuine receipt,  as  above?  Yes,  for  bo  sKh 
false  assertion  is  there  any  punishment  ap* 
pointed  under  the  name  of  punishmeat:  vadtf 
the  name  of  satis&ction,  refunding  of  tbe  an- 
due  profit,  yes.  But  for  this  a  suit  in  eqvity 
is  necessary ;  a  suit  in  which,  for  the  reeovay 
of  five  shillings,  at  the  end  of  five  yeaia*  or 
in  case  of  appeal  ten  years,  creditors  noay  have 
to  advance  £500  or  £1000,  losing  in  case  cf 
success  a  fourth  part  of  the  money  im  miat* 
lowed  costs.  On  no  better  security  against 
fraud  than  this,  have  public  acoountaats  rc^ 
ceived  discharges  for  hundreds  of  milliesie  ef 
pounds. 

On  the  ground  of  any  such  mwcAer,  any  i 
Venditor  or  Faber  might  be  made  examini 
it  any  time,  and  in  case  of  original  frwod,  as 
above,  or  fidse  asseveration  in  the  course  oi 
the  examination,  punishable  acoordmg  to  the 
quality  and  quantity  of  the  wrong. 

Fraudulently  or  otherwise  n 

fidse  recital  in  conveyances,  or  in  ( 

meant  to  be  obligatory,  (including  contncta) 

—  falsehood  in  the  recitals  of  f 

in  which  registration  of  obligatory 

of  either  of  those  two  classes  is 

newspaper  or  other  paper  under  i 

nations,  printed  and  circulated  for  the  | 

of  influencing  the  prices  of  public  \ 

— all  these  vehides  of  fidisehood  would  thus 

receive  a  mode  and  degree  of  repreaaion  at  pie- 

sent  unexampled  and  until  now  nnooaeeivcd. 

Thus  intimate  is  the  connexion  bclwata 
legalised  swearing  and  fraud :  in  a  word,  as 
has  been  seen,  between  this  compulaorily  and 
irresistibly  legaliced  vice,  and  crime  and  im> 
morality  in  every  imaginable  shape:  with 
lawyer's  profit  from  every  imaginable  aoane. 
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9wear  not  at  all  I  —  cease  to  take  tbe  name 
of  the  Lord  in  rain  I  By  these  commandments, 
repeated  every  day  at  tahle,  with  or  without 
the  gnce  before  meat  in  every  house,  more 
would  be  done  towards  the  extinction  of 
crime  and  immorality,  than  would  ever  be  done 
by  preaching,  though  every  house  were  to  have 
a  pulpit  in  it. 

How  long  win  men  continue  to  seek  to 
cause  God  to  apply  a  punishment  he  had  no 
intention  of  applying  ?  —  To  cause  him  1 — say 
rather  to  force  him,  leaving  only  the  time  and 
tiie  quantum  to  his  choice?  For,  on  the  cere- 
mony performed,  the  everlasting  punishment 
is  assumed  to  follow  as  a  thing  of  course. 

When  win  legislators  and  judges  cease  to 
be  suborners  of  perjury  ?  —  of  peijury  on  an 
all-comprehensive  scale  ? 

The  passion  for  these  universal  oaths,  and 
Qrhich  is  the  same  thing)  for  perjuries,  can 
there  be  no  means  of  administering  to  its  gra- 
tification without  the  boundless  expenditure 
of  crime,  immorality,  and  consequent  miserv? 
If  without  the  spedal  and  specific  mischief 
produced  in  so  oumy  shapes  as  above,  simple 
oaths,  with  correspondent  perjuries,  will  con- 
tent them,  perjuries  of  both  sorts,  assertorv 
and  promissory,  they  may  have  their  fill  of. 
E2ach  roan  may  perform  them  for  himself,  and 
he  may  have  strings  of  beads  to  tell  them  on : 
each  man  may  thus  perform  them  for  him- 
self; or,  in  proportion  to  his  opulence,  he 
may,  for  adequate  remuneration,  cause  them, 
in  any  desirable  quantity,  to  be  performed  by 
others.  By  means  of  pre-established  signs, 
he  might  even  for  this  same  purpose  press 
into  the  service  the  powers  of  nuu^iner^r  and 
steam.  He  might  perform  them  in  the  Chinese 
style :  and  for  every  oath  taken,  have  a  sau- 
cer broken :  and  thus,  at  no  greater  expense 
than  the  sacrifice  of  religion,  morality,  and 
happiness,  confer  a  benefit  on  that  branch  of 
trade.  For  the  loss  by  assertory  perjuries,  ama- 
tenrs  might  indemni^  themselves  by  increase 
given  to  the  stock  of  promissory  ones. 

If  this  be  not  agreeable,  let  all  hitherto 
published  editions  of  the  Bible  be  called  in, 
and  appropriately  amended  editions  substi- 
tuted. Out  of,  "  Thou  Shalt  not  take  the 
name  of  the  Lord  thy  God  in  vain,'*  let  be 
omitted  the  word  not.  For  "  Swear  not  at 
all,"  after  the  word  swear,  let  be  inserted  the 
words  swear  and  cause  swear,  whatever  you 
toiUj  whenever  by  you  or  yours  anything  is 
to  be  got  by  it.  Thus  would  be  wiped  clean 
the  irreligiousness  of  the  practice ;  and  no- 
thing would  be  left  in  it  worse  than  the  im- 
morality of  it. 

Not  inconsiderable  is  the  service  so  recentlpr 
rendered  by  the  extending  to  cases  styled  cn- 
minal,  the  admission  so  long  ago  given  to  Qua- 
kers' and  Moravians'  evidence  in  cases  styled 
civil.  Tet  how  inadequate,  and  thence  how 
inconsistent  the  remedy,  if  it  stops  there? 


IRnally,  in  whatsoever  is  now  deemed  and 
taken  to  be  pegury,  guilt,  over  and  above 
that  which  consists  in  the  mendacity,  either 
has  or  has  not  place:  if  guilt  there  is  none, 
then,  by  the  supposition,  the  ceremony  by 
whicii  the  mendacity  is  constituted  perjunr, 
is  of  no  use :  if  guilt  there  is,  we  humbly 

Say  that  whatsoever  by  the  Honourable 
ouse  can  be  done,  may  be  done,  toward^ 
exonerating  us  and  the  rest  of  his  Mi^esty'a 
subjects  fi'om  the  burthen  of  it :  and  in  par- 
ticular, sudi  of  us,  whose  destiny  on  anv  oc- 
casion it  may  be  to  serve  as  jurymen :  for  if 
in  peijury  there  may  be  guilt,  we  see  not  how. 
by  men's  sitting  in  a  jury-box,  it  is  oonvertea 
into  innocence. 

Accordingly,  that  which,  in  relation  to  this 
subject  we  pray  for,  in  conclusion,  is — that 
by  the  substitution  of  the  words  affirm  and 
ifffirmatioH,  or  asseverate  and  asseveration^  to 
the  words  swear  and  oath,  all  persons  at  whose 
hands,  on  a  judicial  occasion,  anv  dedaratioB 
in  relation  to  a  matter  of  fisct  is  elicited  oT 
received,  may  be  put  upon  the  same  footing 
as,  in  and  by  the  statute  of  the  9th  of  his 
present  Miyesty,  [George  IV.]  chapter  92^ 
Quakers  and  Moravians  are,  in  respect  of  mat- 
ters therein  mentioned :  and  that  on  no  occa« 
sion  on  which,  in  the  course  of  a  trial,  a  persoa 
is  called  upon  to  deliver  evidence,  any  question 
be  put  to  him,  having  for  its  object  the  causing 
him  to  make  declaration  of  any  opinion  enter* 
tained  by  him  on  the  subject  of  religion. 

Now  for  the  petty  juryman's  oath.  Asser* 
tory  or  promissory? — to  which  class  shall  it 
be  aggregated?  As  the  interval  between  pnv 
mise  and  performance  lessens,  the  promissory 
approaches  to,  till  at  last  it  coincides  with, 
the  assertory.  Assertorv,  beyond  doubt,  is 
the  witness's  oath :  as  clearly  would  be  the 
jurynuaCs,  if  the  verdict  followed  upon  the 
hearing  of  each  witness's  testimony  as  promjpt- 
ly  as  the  delivery  of  that  same  testimony  fol- 
lows upon  the  performance  of  the  swearing 
ceremony. 

Of  this  instrument,  the  inefficiency  as  to 
the  production  of  the  professedly  desired  efilect 
—  that  is  to  say,  the  exclusion  of  menda- 
city,—  its  efficiency,  on  the  contrary,  as  to 
the  production  of  the  opposite  effect,  with 
the  perjury  in  addition  to  it,  —  these  are  the 
only  results,  the  exhibition  of  which  belongs, 
in  strictness,  to  the  present  purpose.  But 
another  point,  too  closely  connected  witb 
this,  and  too  important  to  be  passed  over,  is 
its  mischievousness.  Another  distinguishable 
point  is  the  absurdity  of  this  part  of  the  in« 
stittttion :  and  without  bringing  this  likewise 
into  view,  neither  the  inefficiency,  nor  the 
whole  of  the  miseffidency,  can  Ixe  brought 
to  view. 

Indeed,  to  show  the  absurdity  of  the  notion 
is  to  show  its  mischievousness :  at  any  rate« 
if  intellectual  imbecility  m  the  public  i 
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oe  ft  iiii8dnef«  and  adherence  to  gross  absur- 
dity a  proof  of  it. 

Mark  well  the  state  of  the  case.  Men  act- 
ing together  in  a  body^  twelves  business  of 
the  bcidy,  declaration  of  an  opinion  on  two 
matters  taken  in  conjunction — matter  of  fact 
and  matter  of  law. 

First,  as  to  the  matter  of  fiust.  Subject- 
matter  of  the  declaration,  a  question  between 
A  and  B :  A  being  either  an  individual,  or 
a  functionary  acting  in  behalf  of  the  public. 
On  a  certain  occasion,  at  the  time  and  place 
in  question,  did  an  individual  fact,  belonging 
to  a  certain  species  of  fiiets,  take  place  or  not  ? 
This  species  of  fact — is  it  of  the  number  of 
those  in  relation  to  which  provision  has  been 
4md  continues  to  be  made  by  such  or  such  a 
portion  of  the  law  ? 

Of  this  sort  in  every  case  are  two  points, 
4n  relation  to  which,  each  man  of  the  twelve 
is  called  upon  to  deliver  his  opinion,  as  ex- 
pressed in  one  or  other  of  two  propositions, 
one  or  the  other  of  which,  they  being  mutu- 
ally contradictory  propositions,  cannot  fiiil  of 
being  true :  laying  out  of  the  question,  for 
iinplicity*s  sake,  the  rare  case  of  a  sort  of 
Verdict  called  special. 

Yes ;  on  the  question  of  law :  for,  the  com- 
paratively rare  case  of  a  special  verdict  ex- 
.cepted,  in  the  subject-matter  of  the  opinion 
declared  is  the  matter  of  law  included,  as 
often  as  a  ver^ct  is  delivered.  Say,  in  cases 
called  civil,  but  implicitly :  but  in  cases  called 
penal,  as  often  as  the  verdict  is  against  the 
defendant,  most  explicitly.  For,  in  the  legal 
sense  of  the  word  guilty  (which  is  the  only 
•ense  here  in  question,)  be  the  act  what  it 
may,  doing  it  is  not  being  guilty,  unless  that 
act  stands  prohibited  by  some  law:  really 
existing  law  in  the  case  of  written  statute 
law :  feigned  to  exist  in  the  case  of  common 
iaw^  in  this  one  of  the  four  or  five  different 
meanings  of  the  word. 

Be  the  subject-matter  of  opinion  what  it 
may — be  the  class  of  men  what  it  may — be 
the  number  of  them  what  it  may, — to  cause 
them  to  be  all  of  one  mind,  all  you  have  to 
do  is  to  put  into  their  heads  the  opinion  it  is 
jrour  wish  to  see  adopted,  and  having  stowed 
them  in  a  jury-chamber,  keep  them  till  they 
are  tired  c^  being  there. 

In  what  abundance  might  not  time,  labour, 
«nd  argument  —  all  these  valuable  commodi- 
ties— thus  be  saved?  Take  the  uncertainty 
of  the  law :  this,  if  not  a  proper  subject  for 
fcdress,  is  at  any  rate,  in  no  inconsiderable 
degree,  an  actual  subject-matter  of  complaint. 
Mdce  but  the  full  use  of  the  jury-boxes,  or 
though  it  were  but  of  one  of  them,  this  un- 
certainty may  at  command  be  changed  into 
unanimity;  and  this  unanimity,  if  not  the 
tame  thing  as  the  certainty,  will  at  any  rate 
he  the  best  evidence  of  it ;  or,  at  any  rate, 
Ihe  best  consolation  for  the  want  of  it. 


Havmg  taken  them  up  from  thcae  iennl 
courts — taken  them  up  from  the  ae«t  of  se- 
gregate wisdom,  which  they  oocopy  altegs- 
ther, — pass  through  this  machine  the  twdNt 
judges,  you  save  arguments  before  tlieee  m§BK 
pass  through  it  the  membera  of  tbe  Hoosedf 
Lords,  vou  save  argumenta  on  appfls,  sad 
writs  of  error  before  the  House  oif  Ixirds. 

To  return  to  the  unlearned  twdve.  Te 
each  one  of  them,  application  is  at  the  sbbk 
time  made  of  two  distinguishable,  two  widely 
different,  instruments. 

One  is  the  oaih.  Of  the  application  madt 
of  this  instrument,  what  in  this  case  ia  the 
object  ?  To  secure,  in  this  instance,  verity 
to  that  declaration  of  his  which  is  aboat  to 
be  made. 

The  other  instrument  is  a  certain  qasa- 
tity  of  pain :  pain,  according  as  he  and  the 
others  comport  themselves ;  increasing,  in  a 
quantity  proportioned  to  the  duration  of  it 
from  the  slightest  imaginable  uneasiaeaa,  ta 
a  torment  such  as,  if  endured,  would  extia- 
guish  life ;  but  which  no  man  in  the  situatioa 
in  question  was  ever  known,  or  ao  mu^  ss 
supposed,  to  have  endured. 

A  compound  of  several  pains  is  this  ssat 
pain :  principal  ingredients,  the  pains  of  hu- 
ger  and  thirst :  slighted,  and  first  commendsg 
ingredient,  the  pain  of  privation,  coaatslaiigk 
the  non-exercise  of  whatsoever  other  oecs- 
pations  would  have  been  more  agreeable. 

Under  these  circumstances,  if  so  it  be  that, 
as  soon  as  the  evidence  with  the  judge's  ob> 
ser  vat  ions  on  it,  if  any,  are  at  a  dose,  cither 
of  the  two  mutually  opposite  opinions  is  ivatly 
entertained  by  all  of  them,  on  the  part  of  as 
one  of  them  does  any  breach  of  his  oath  take 
place ;  as  little,  on  the  part  of  smy  one  of 
them,  does  pain  in  any  degree  take  place : 
the  verdict  is  pronounced  by  the  Sanmam, 
without  their  going  out  of  the  box. 

But,  as  often  as,  instead  of  their  defivcrin; 
their  verdict,  they  withdraw  into  the  rooa 
prepared  for  them,  then  it  is  that  a  diffefence 
of  opinion  has  place ;  and  then  it  is  that,  ca 
the  part  of  all  twelve  of  them  together,  the 
appropriate  operations  begin  to  be  performed. 
Then  it  is  that,  to  an  indefinite  amount,  bD 
twelve  are  made  to  suffer,  that  that  same 
number  of  them,  from  one  to  eleven,  avj 
be  made,  and  until  they  have  been  made,  to 
utter  a  wilful  falsehood,  and  thus  break  the 
oath  wlich  they  have  just  been  made  to  take, 
under  the  notion  of  its  preventing  them  from 
uttering  this  same  falsehood. 

True  it  is,  that  if  any  one  of  them  there  he. 
in  whose  instance  pain  has  had  the  efieet  ai 
causing  him  no  longer  to  entertain  the  opiaioa 
first  entertained  by  him,  but  to  entertain, 
instead  of  it,  the  opposite  opinion  dechrrd 
by  the  verdict,  no  such  felsehood  will  in  his 
instance  have  been  uttered.  But  exists  there 
that  person  who  can  really  belieTe  that«  ia 
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-ike  due  id  qutfstloii^  ptin  era  htTe  any  mudk 
«Act? 

And,  even  tuppoiing  the  effect  prodneed, 
where  it  the  benefit  to  justice  ?  Of  the  two 
oppoBU  verdicts^  to  which  it  it  that  the  pain 
tnU  produce  the  transition?  for  it  presses 
upon  the  whole  number  of  them.  Upon  the 
adopters  of  the  verdict  eventually  delivered, 
M  well  as  upon  the  opposers  of  it ;  and  which- 
ever of  the  verdicts  it  be  that  is  thus  adopted, 
what  reason  can  there  be  for  regarding  this 
as  being  more  likely  than  its  opposite  to  be 
the  proper  one? 

But  though  to  produce  a  change  in  the 
4ypinion  really  entertained  is  a  thing  which 
^n  cannot  do  in  the  instance  of  any  one,  yet 
to  produce  a  change  in  the  opinion  declared 
to  be  entertained,  is  a  thing  which  pain,  and 
this  very  pain,  not  only  can  do  in  the  instance 
of  seme  one  of  them,  but  is  even  known  not 
unfirequently  to  have  done  in  the  instance  of 
all  but  one. 

Of  this  so  triumphantly  trumpeted,  so  anx- 
iously preserved,  and  so  zealoudy  propagated 
unanimity,  what,  then,  as  often  as  the  jury 
quits  the  box,  is  the  result?  Answer — Two 
closes :  one  composed  of  pains,  the  other  of 
wilful  falsehood  and  perjury.  The  dose  of 
fidsehood,  some  number,  from  one  to  eleven, 
are  made  to  swallow ;  the  dose  of  pains,  all 
twelve :  aH  this  without  the  least  imaginable 
benefit  to  justice. 

The  verdict,  with  the  opinion  expressed  by 
it,  being  given,  comes  now  the  question — in 
what  way  is  it^  that,  on  that  side,  and  not 
on  the  other,  the  victory  terminated  ?  An- 
swer—  In  this:  the  foreman,  having  been 
the  object  of  the  general  choice,  the  person 
the  most  likely  to  prepare  for  acceptance  one 
of  the  two  verdicts,  is  this  one.  If,  then,  by 
any  one  or  more  of  them  the  opposite  opinion 
is  entertained,  declaration  will  of  course  be 
BDsde  of  it  by  all  those  who  entertain  it,  and 
the  number  on  each  side  will  thus  be  seen  at 
once. 

Whereupon  it  is,  that  if  to  any  one  of  them 
a  reason  occurs,  which,  as  appears  to  him, 
has  not  been  brought  to  view  by  advocate  or 
Judge,  naturally  and  generally,  every  one  who 
has  in  his  own  mind  any  such  reason,  will 
out  with  it.  What,  in  this  case,  does  doubt- 
less now  and  then  happen  is,  that  after  all 
the  observations  delivered  by  the  experienced 
advocates  and  judge  together,  have  fiiiled  to 
produce  the  impression  in  question,  an  ob- 
servation pronounced  by  one  of  the  compara- 
tively inexperienced  jury  has  succeeded.  But 
this  case,  though  sometimes  exemplified,  can- 
anot  be  stated  as  the  common  one. 

The  oath  to  make  a  man  speak  true :  the 
torture  to  make  biro  speak  false.  Such  is  the 
contrivance.  A  two-horse  cart ;  the  horses 
aet  back  to  back,  with  a  cart  between  them: 
in  this  behold  its  parallel. 


A  oontcst  (and  such  a  contest  1)  between 
will  and  will :  and  by  whom  set  on  foot  ?  By 
the  creator  of  the  unanimity  part  of  the  io-^ 
stitution«  And  by  whom  kept  up  ?  By  the 
supporters  of  it. 

In  the  declaration  of  the  opposing  will, 
others,  in  any  proportion  to  the  whole  num* 
ber«  may  have  joined ;  thereupon  has  the  pain 
continued  to  be  endured  by  all,  till  those  on 
one  side,  unable  any  longer  to  endure  it,  havo 
gone  over  to  the  other  side* 

Exists  there  that  man,  in  whose  opinioog 
by  the  power  of  pain,  any  such  change  of  the 
judgment  from  one  side  to  the  other  ever  ha4 
place? 

Exists  there  that  man,  in  whose  opinion^ 
on  any  future  occasion,  any  such  effect  from 
such  a  cause  is  probable  ? 

So  much  for  opinion-:  now  for  experience. 
Experience  says,  that,  while  in  this  assembly^ 
in  which  there  is  torture  to  produce  it,  una. 
nimity  thus  constantly  takes  place, — in  an. 
other,  in  which  there  is  no  torture  to  produce 
it,  instances  in  abundance  are  continually 
happening  in  which  it  does  not  take  place. 

It  is  by  the  institution  of  another  sort  of 
jury — -the  grand  jury -^ that  the  experience 
is  furnished.  Every  day,  where  this  insti- 
tution has  place,  before  these  same  petty 
jurymen,  in  number  exactly  twelve,  had  pro* 
nounced  their  pretended  unanimous  opinion 
on  that  same  question,  they,  under  the  name 
of  grand  jurymen,  in  number  from  thirteen  to 
twenty-four  inclusive,  with  dissentient  voices 
in  any  number,  firom  one  to  eleven  inclusive^ 
had  been  pronouncing  theirs. 

Tet,  only  on  one  side  does  a  grand  jnry 
hear  evidence :  on  the  two  opposite  sides  the 
petty  jury.  In  the  opposition  and  conflict 
which  in  the  petty  jury  case  has  place,  it 
there  anything  that  is  of  a  nature  to  render 
coinddenee  of  opinion  the  more  assured  ?— 
more  assured  than  when  the  evidence  is  all 
on  one  side  ? 

Now,  if  in  either  of  these  cases  there  could 
be  the  shadow  of  a  reason  for  the  compulsory 
unanimity,  in  which  case  would  it  be  ?  In 
the  case  of  the  grand  )wy  assuredly,  rather 
than  in  that  of  the  petty  jury.  Why?  Be- 
cause,  in  the  grand  jury,  as  above,  only  on 
one  side  is  evidence  ever  heard :  in  the  petty 
jury,  constantly  on  both  sides.  Is  it  by  con- 
flict in  evidence  that  agreement  in  opinion  is 
more  apt  to  be  produced  than  by  agreement 
in  evidence  ? 

Such  being  the  absurdity  of  the  device,  such 
its  inefficiency  to  every  good  purpose,  behold 
now  the  bad  purpose  in  relation  to  which  it 
is  ^cient.  One  case  alone  excepted,  of  which 
presently. 

1.  First,  as  to  ^'us^ice.  Assured  possessor 
of  the  irresistible  evil,  the  fabled  wishing-cap 
is  yours :  enter  in  triumph  into  any  jury-box 
you  please :  on  your  will  depends  the  verdict. 
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ComiNured  with  tUs  power  of  yoora,  wliat 
ii  the  inflaence  of  the  mott  skilful  judge  ?  He 
eu  but  cajole:  you  necessitate.  Behold  how 
•are  your  success,  how  small  the  cost  of  it. 
Every  time  the  jury  have  staid  out  of  court 
so  mudi  as  an  hour,  not  to  say  every  time 
they  have  gone  out  of  court  at  all — there  has 
been  a  difference  of  opinion,  and  next  to  a 
certainty,  perjury.  Scarcely  more  than  one 
instance  of  endurance  of  the  uneasiness  for  so 
long  a  term  as  forty-eight  hours  has  ever  been 
Imown.  Tours  being  the  verdict,  behold  in 
liaa  sufferance  the  limits  to  the  utmost  price 
ym  can  have  to  pay  for  it. 

Bfan  of  desperate  fortunes  I  would  you  re* 
iiieve  them?  In  eivil  cases,  as  often  as  it 
happens  to  you  to  be  on  a  jury,  and  the  value 
at  stake  is  such  as  makes  it  worth  your  while, 
if  on  the  wrong  side  there  is  consciousness  of 
wrong,  and  the  case  next  to  a  desperate  one, 
the  more  depraved  the  character  of  the  wrong- 
doer, the  more  assured  you  will  be  that  an  of- 
fer to  share  it  with  you  will  not  be  refused. 

In  penal  cases,  keep  on  the  look-out  fiir 
the  ridiest  criminals. 

Defendant,  with  another  man's  money  in 
your  hands,  look  well  over  the  jury  list :  — 
observe  viiether  there  be  not  this  or  that  one 
«f  them,  whose  surely  effectual  service  may 
be  gained  by  appropriate  liberality. 

Murderer,  incendiary,  go  through  the  whole 
Hst !  if  one  experiment  fails,  pass  on  to  an- 
other :  you  have  nothing  to  lose  by  it — you 
have  everything  to  gain  by  it. 

2.  Now,  as  to  rebffion.  Behold  the  effect 
here. 

Lowering  the  efficiency  of  the  religious 
aanction  in  its  natural  and  genuine  state,  clear 
of  this  spurious  pretended  additament,— is  or 
is  not  this  an  evil  ?  In  scarcely  more  than  one 
known  instance  has  the  force  of  the  oath  had 
the  effect  of  causing  the  torture  to  be  endured 
lor  BO  long  a  time  as  eigfat-and-forty  hours. 
Thus  weak  being  the  religious  sanction,  even 
with  the  benefit  of  this  reinforcement,  what 
would  be  the  amount  of  its  influence,  if  opera- 
ting alone?  Next  to  nothing  would  decidedly 
be  the  answer,  were  it  not  for  the  torture. 
But,  by  the  torture,  this  argument  in  proof 
of  the  inefficiency  is,  at  any  rate,  weakened, 
if  not  repelled  altogether.  For,  from  the  in- 
tuffideney  of  the  religious  sanction  to  prevail 
over  pain  when  screwed  up  to  such  a  pitch  as 
to  extinguish  life,  it  follows  not  that  any  sudi 
insufficiency  has  place  where  no  such  pain  has 
place.  Oath  or  no  oath,  perjury  or  no  per- 
jurv,  scarcely  will  any  man  apprehend  for  him- 
self, at  the  hands  of  the  Almighty,  punishment 
fer  non-fulfilment  of  an  obligation,  for  per- 
formance of  which  the  ph ysiciJ  capacity  will, 
in  hts  eyes,  be  altogetiier  wanting:  at  any 
rate,  scarcely  will  it  to  any  roan  appear  pro- 
bable»  tiiat,  to  any  considerable  extent,  the 
•bUgstion  willy  in  quality  of  a  cause  of  «ttch 


endnnmce,  have  been  c^iaUe  of  l 
any  considerable  effect :  or  aeoordinfl^v,  ^ 
it  is  consistent  with  Ahsighty  wudoM  to 
emplov  it  to  sudi  a  purpose.  And,  aa  to  Ik 
cessation  of  the  enduranee  after  a  dnniiBi 
comparatively  so  short,  why  make  m  attcap^ 
the  success  oi  which  is  plainly  impoasifait? 

That  in  these  considerations  thera  ia  mm 
or  less  of  reason,  will  hardly  be  disputed.  Ra 
from  this  it  foUows  not,  that  tliey  will  pre. 
sent  themselves  to  everybody :  and,  ia  enrj 
eye,  to  which  this,  or  something  to  dus  ef- 
fect, does  not  present  itself,  the  eOcieBcy  tf 
the  religious  sanction  in  its  natural  state  viB, 
to  say  the  least,  be,  by  this  aappascd  rds- 
foroement,  greatly  weakened,  not  Co  say  fi» 
duced  to  nothing. 

By  these  considerations  is  moreover  aa;- 
gested  a  course  of  experiment,  hy  wliif^  as 
the  degree  of  effidenor,  if  any,  on  the  partrf 
this  ceremony,  no  small  light  would,  it  shovU 
seem,  be  cast.  Continuing  to  apply  the  tflr> 
ture  as  at  present  in  all  instances,  apply  the 
eeremony  in  some,  omitting  it  in  oUiers :  thca 
let  observation  be  made  of  the  proportioBBHe 
number  of  instances,  in  whieh  Che  juron  In- 
take themselves  to  the  retiring  roooi,  sad  tf 
those  in  which  they  do  noi:  and  in  regard  ts 
those  instances  in  whidi  tbey  do  give  tt 
proof  of  the  effidency  of  the  rdligiotts  (ast 
forgetting  the  moral)  sanction,  minate  doas 
the  length  of  the  endurance. 

Of  those  right  reverend  persons,  who,  si 
above,  had  sworn,  eadi  of  them,  to  set  «^ 
and  endow  schools,  the  majority  are  knovi 
to  have  actually  forborne  to  commit  the  eor- 
respondent  perjury.  But,  as  to  juron,  on  the 
part  of  all  those  who  have  ever  sworn  to  ftv> 
bear  to  express  an  opinion  opposite  to  tfadr 
own,  notwithstanding  all  torture  — in  other 
words,  to  forbear  from  perjuring  themoelvi% 
what  instance  was  ever  known  of  such  for- 
bearance?  Conclusion  this.  Supposed  or  pr»> 
tended  effect  of  this  spurious  •AK»m— .^ 
strengthening  the  instrument  it  is  added  fo. 
real  efibct,  weakening  it. 

Mark  now  the  sort  of  charity  which  the 
unanimity  part  of  the  institution,  and  the  ase 
of  such  an  instrument  as  the  oath  €or  the  pr»> 
duction  of  the  effect,  proves  and  incaleata; 
proves  to  have  exbtence  on  the  part  of  thr 
creators  and  preservers  of  it:  incaloatcs  into 
those  minds  to  whom  the  force  of  it  b  ap- 
plied. Numbers  (suppose)  eleven  on  one  nde, 
one  alone  on  the  other.  Says  the  one  of  thai 
now  to  himself —  Do  what  the  others  nss^, 
never  will  I  perjure  myself.  Saying  this,  doss 
he  not  at  the  same  time  say  this  also :  Yes— 
these  my  brethren,  eleven  in  numher — al 
these  1  will  make  perjure  themselves:  danaed 
I  will  not  be  myself:  but  damned  drnQ  hs 
these  my  brethren.  If  the  word  dnouied  he 
not  the  proper  one,  substitute,  ye  yrho^bjed 
to  it,  substitute  that  which  is. 
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•  Ye-*  if  ftftcr  this  eiposnre  any  tach  there 
be — ye  who,  perBistiiig  in  the  appUcatioii 
maide  of  the  eerenxmy :  in  the  appliGstum  made 
of  it,  in  any  case,  and  in  the  case  of  jurymen*8 
oaths  in  particulary  — do  really  helieve,  that, 
fiv  every  instance  of  perjury,  a  pani^unent 
over  and  above  that  for  simple  mendacity,  will 
in  the  life  to  oome  be  suffered  by  the  delin- 
quent —  think  of  the  magnitude  of  the  evil, 
4rhich  you  are  endeavouriiig  to  perpetuate  1 
Take  balance  in  hand,  and  say  —  whether,  by 
the  application  thus  made  of  the  ceremony,  it 
b  in  the  nature  of  the  case,  that  good,  in  any 
auch  quantity  as  to  outweigh  the  evil,  should 
be  produced. 

Take  any  man  by  whom,  in  any  instance, 
this  perjury  has  been  committed :  either  he 
believes  that  punishment  in  the  life  to  come 
will  attach  upon  him,  or  he  does  not  i  if  not, 
then  is  the  oath  in  its  profemed  character,  in 
the  instance  in  question,  completely  ineffec- 
tive :  if  he  does,  think  then  of  the  suffering 
which  it  produces.  Inefficient  or  mischievous 
(and  who  can  say  to  what  a  degree  mischie- 
vous?)  such  is  the  alternative. 

Now  for  the  benefit  from  this  unanimity : 
meaning  the  benefit-^if  not  to  the  creators, 
to  the  preservers  and  promoters. 

To  entertain  any  such  opinion,  as  that,  by 
pain,  unanimity  of  real  opinion,  on  the  part 
of  every  or  any  twelve  men  is  actually  pro* 
duoed,  may  be  or  not  be  in  the  power  of  hu^ 
man  folly.  But  to  produce  the  desire  and  the 
endeavour  to  caiue  this  same  opinion  to  be 
entertained,  is  but  too  much  in  the  power, 
and  too  abundantly  in  the  practice  of  human 
knavery.  To  the  existing  system  of  English- 
bred  jury  law  in  general,  and  to  this  part  of 
it  in  particular,  continues  to  be  ascril]«d  this 
miracle.  Then  comes  the  practical  use.  A 
system  by  which  such  miracles  are  at  all  times 
wrought,  and  these  miracles  such  delightful 
ones^ — how  impossible  is  it  to  change  it  for 
the  better !  how  dangerous  to  meddle  with  it  1 

In  so  conspicuous  a  part  as  this,  no  change 
in  the  Englidi-bred  judiciary  procedure  sys- 
tem could  be  so  made  or  attempted,  without 
drawing  the  public  eye  upon  the  whole  of  it: 
but,  let  but  the  public  eye  pervade  the  whole 
of  it^  behold,  it  fells  to  pieces. 

Such  of  Judge  and  Co.  was  the  end  in  view, 
and  such  to  Ju^ge  and  Co.  has  been  the  use. 
Such  moreover  it  will  continue  to  be,  so  long 
as  jurors  shall  continue  to  be  made  of  day, 
and  judges  the  potters  working  it.  But  under 
their  hinds,  thanks  to  their  carelessness,  it 
has  grown  and  continues  to  grow  stiffer  and 
stiffer.  While  teaching  these  their  pupib  thus 
to  contemn  tiie  law,  these  sages  have  them- 
selves feUen  to  such  a  degree  into  contempt, 
that  the  sdiolars  themselves  have  at  length 
begun  to  contemn  their  own  teachers.  Every 
day  is  this  contempt  increasing :  and  if  so  it 
be,  that  cqntempt  of  a  bad  system  is  neces- 
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sary  to  the  substitution  of  a  good  oA^,  a  more 
beneficial  result  than  these  two  conjoined, 
cannot  be  wished  for. 

Thanks  to  this  carelessness  ?  Tes :  for  it 
is  by  arbitrary  power  above,  that  the  arbitrary 
power  below,  superior  on  many  occasions  to 
that  of  its  creator,  has  as  hath  been  seen  been 
created.  By  arbitrary  power  in  one  quarter 
or  the  other,  thus  it  is  that  everything  is 
done :  in  both,  the  law  is  trampled  upon.  Of 
the  mixture  of  oaths^  perjury,  and  torture, 
this  is  one  effect  therefore  of  the  oatl^s. 

Blind  and  speechless  acquiescence,  under 
an  absurd  tyranny,  being  the  result,  by  what 
process  of  reasoning  were  the  inventors  led 
to  expect  it  ?  Answer — By  the  following : 
On  each  occasion,  the  portion  of  law,  to 
which  the  jury  are  called  upon  to  join  in 
giving  execution  and  effect,  being  supposed 
benefidal,  —  as  for  the  purpose  of  the  argu- 
ment it  cannot  but  be^  one  thing  desirable 
is,  of  course,  that,  in  the  instance  in  question, 
and  by  means  of  the  verdict  pronounced,  exe- 
cution and  effect  should  be  accordingly  given 
to  it.  But,  at  the  same  time,  another  thing 
alike  desirable  is,  that  that  same  desirable 
effect  being  produced,  it  shall,  by  the  people 
at  large,  be  believed  to  be  so. 

ThM  desirable  belief,  if  produced,  in  what 
way  then  will  it  be  produced  ?  In  this  way« 
In  the  body  of  men  thus  selected,  the  people 
at  large  behold  their  own  representatives, 
and  moreover  their  own  reporters.  Better 
ground  for  their  persuasion  than  the  report 
made  by  these  their  reporters,  they  cannot 
have.  On  the  occasion  in  question,  they  (the 
people)  have  not  themselves  had  the  means 
of  infiirming  themselves :  these,  their  repre- 
sentatives and  reporters,  have. 

Now  then,  how  to  make  the  people  believe 
that,  on  every  occasion  on  whidi  a  petty  jury 
b  employed,  everything  is  thus  as  it  diould 
be?  Such  was  the  problem.  The  solution, 
thb :  On  this,  as  on  any  other  occasion,  fake 
any  considerable  number  of  unobjectionable 
persons  for  judges,  —  the  larger  the  portion 
of  those  who  agree  in  the  same  opinion,  the 
greater  b  found  by  experience  the  proba- 
bility of  thdr  being  in  the  right :  thence  it 
is,  that,  on  every  occasion,  in  the  minority 
of  such  men,  the  confidence  b  greater  than 
in  the  minority.  Still,  however,  remains  this 
same  minority  by  which,  in  proportion  to  its 
number,  thb  so  desirable  confidence  is  di- 
minished, and  prevented  from  being  entire. 
Now  then,  let  but  thb  troublesome  obstacle 
be  entirely  done  away^  entire  b  thereby  ren- 
dered this  so  desirable  confidence.  Well  then 
•^  apply  the  torture,  the  minorit]^  vanishes. 

Another  feature  belonging  to  jury-trial  b 
the  secresy  of  which  the  retiring  chamber  b 
the  scene.  But,  not  belonging  to  the  sub- 
ject of  oaths,  this  feature  belongs  not  to  the 
present  purpose. 
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Woiild  but  the  mendacity  content  them, 
this  they  might  hare  without  the  oath :  with- 
out the  oath,  the  torture  would  give  it  them 
at  least  as  surely  as  with.  But,  for  such  im- 
portant purposes  as  above,  this  same  instru- 
ment of  imposition  was  needed:  and  on  the 
same  occasion  in  particukr,  to  make  men  by 
the  terrific  appearance  shut  their  eyes,  and 
prevent  them  from  seeing  into  the  absurdity 
of  the  contrivance. 

In  the  shape  of  ao  exception,  allusion  has 
been  made  to  one  good  effect  of  the  power 
of  conquest  thus  given  to  the  strongest  of 
the  twelve  wills.  The  good  effect  is  this. 
A  law  (suppose)  has  place,  by  which,  were 
execution  and  effect  given  to  it,  maleficence 
would  be  infused  into  the  whole  frame  of 
government:  absolutism,  for  example,  with 
all  its  attendant  miseries.  Individuals  at  the 
same  time  are  not  altogether  wanting,  each 
of  whom,  if,  in  his  capacity  of  juryman,  the 
law  in  question  were  brought  before  him  for 
execution,  would  oppose  to  it  this  irresistiUe 
wiU,  would  in  a  word  apply  his  veto  to  it.  By 
the  king  and  the  lords,  tiiis  veto  is  applicable 
to  the  laws  in  the  first  stage  of  their  progress 
-*  the  stage  of  legislation :  by  juries,  in  Uie 
last  stage — the  stage  of  judicature. 

In  the  case  of  offences  styled  poHiical,  and 
in  these  perhaps  alone,  is  its  usefulness  in- 
dispensable, as  it  is  concentrative :  meaning, 
by  political  offences,  those  by  which  the  d^ 
feciive  power  of  the  functionaries  exercising 
in  chief  the  powers  of  government,  is  strudL 
at :  treason,  for  example,  sedition,  and  poli- 
tical defiimation :  meaning,  in  this  last  case, 
acts  striking  at  the  reputation  of  men  in  of- 
ficial situations,  considered  as  siuih,  in  which 
class  of  cases,  constituting  as  it  does  the  main, 
not  to  say  sole  security  against  absolutism, 
rather  than  part  with  it,  better  it  were  to 
endure  much  more  than  the  evil  of  it  in  all 
otiier  cases. 

That  by  the  fear  of  punishment  at  the 
hands  of  the  Almighty^  scarcely  endurance  to 
the  amount  of  two  days  has  ever  been  pro- 
duced, is  indeed  matter  of  demonstration: 
since,  as  above  observed,  to  that  amount,  in 
no  instance  whatsoever,  has  the  effect  been 
IHK)duced  at  anv  time. 

But  that,  in  mstances  relatively  not  unfire- 
quent,  by  sympathy  for  the  happiness  of  the 
community  at  large,  corroborated  by  antipa- 
thy towards  men  regarded  as  acting  in  hosti- 
lity to  it,  instances  of  endurance  such  as  have 
actually  been  productive  of  this  good  effect, 
there  seems  reason  sufficient  to  believe  to  have 
had  phice* 

To  this  generous  self-devotion  does  tiie 
oodntry  appear  to  be  altogether  indebted  for 
such  portion  of  actual  though  unsanctioned 
and  ever  precarious  liberty,  sole  security  for 
all  otiier  salutary  liberties  the  press  is  in  pos- 
\  of. 


That  but  to  too  great  an  extent  the  above- 
mentioned  disastrous  supposition  stands  veri- 
fied, is  but  too  undeniable.  Under  the  existiiv 
system,  take  away  this  irregular  power  a£ 
tne  jury,  neither  are  laws  wanting,  nor  power 
conjoined  with  will,  to  give  execution  and  ef- 
fect to  them^  sufficient  to  convert  the  form  of 
government,  such  as  it  is,  into  as  perfoct  an 
absolutism  as  anybody  could  desire. 

Determined  instruments  of  absolutisBB, — 
and,  as  such,  with  scarce  an  exception,  de- 
termined and  inexorable  enemies  of  the  press, 
have  at  all  times  been — all  English  judges: 
accordingly,  on  every  occasion  of  a  prosecu- 
tion for  a  so-called  libel,  in  whidi  eensorein 
any  shape  has  been  applied  to  the  conduct  of 
any  public  fonctionary,  in  that  same  propor- 
tion has  been  the  constancy  of  the  directions 
given  by  them  to  juries^  to  pronounee  for 
their  verdict  the  word  gttUtjf,  Yet  every  bow 
and  then  has  an  English  jury  refused  to  ren- 
der itself  in  another  sense  fftiiUjf,  by  the  ut- 
terance of  that  same  momentous  word. 

Now  then,  admitting  the  effect  to  be  good, 
in  what  way — ^by  what  memt  .has  this  aame 
determined  vrill  been  productive  of  it?  By 
contributing  to  give  execution  and  effect  to 
the  body  of  the  law?  Noi  but  byaocoeasfol 
obstruction  and  frustration  applied  to  it. 

Accordingly,  in  this  instance  is  it  any  part 
of  our  prayer  that  the  torture,  thus  applied^ 
should  be  taken  off?  No ;  but  that  so  kn^ 
as  the  form  of  government  continues  what  ii 
is,  it  should  be  continued. 

One  set  of  cases  there  is,  in  which  the  real, 
or  what  comes  to  the  same  thing,  the  sup- 
posed interest  of  the  ruling  few,  is  in  a  stste 
of  but  too  dedded  opposition  to  that  (^  the 
suliject  many;  and  to  the  whole  extent  of 
these  Cases,  our  prayer  is,  that  this  same  atale 
of  things,  anarchiCHl  as  it  is^  may  oontimie 
unimpaired. 

Thus  much  for  elucidation :  to  make  oat 
any  Catalogue  of  these  cases,  belongs  not  to 
this  place. 

Will  it  be  said,  that  in  some  of  these  cases 
it  is  to  the  direction  of  the  judge,  and  not  to 
the  evidence,  that  the  veidict  haa  been  in 
opposition  ?  Perhape  so.  But,  at  any  rate, 
neither  are  cases  wanting,  in  which,  wUh  the 
salutary  view  in  question,  Verdicts  have  been 
given  by  jurors  m  the  very  teeth  of  evidence. 
Upon  their  continuing  prepared  upon  occa- 
sion so  to  do,  depends,  so  to  ns  it  appears, 
all  possibility  of  escape  firom  the  jaws  of  ab- 
solutism. 

Not  that  we  are  not  iuUy  sensible  that,  in 
various  particulars,  the  power  of  the  jury  is, 
in  the  nature  of  the  institution^  of  essentia!, 
not  to  say  indispensable,  service  to  justice; 
in  particular,  in  respect  of  the  obligation  it 
lays  the  judge  under,  of  giving  reasons  for 
his  conduiet,  and  bestowing  on  the  questioa 
the  degree  of  attention  neesaavir  lor  that 
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purpiMe;  at  aiso^  the  formsbia;  to  him  such 
information  respecting  various  grounds  for  it, 
as  he  eoold  not  otherwiae  be  in  possession  of. 
But,  as  an  ultimate  test  of  truth,  that  the 
least  ahoold  possess  a  better  chanee  than  the 
meet  exercised  and  instructed  Judgment,  of 
being  the  most  apt,  is  a  notion  wluch  we  do 
not  feel  it  in  our  power  to  embrace.  But  <m 
the  subject  of  juries,  more  will  be  to  be  said 
under  another  head. 

VI.  Device  the  l^xtk — Dehf^  in  grmandieu 
and  houndUss  lengthg,  eatabluked. 

•  Delay  (need  it  be  said)  is  denial,  while  it 
lasts.  One  third  of  the  year,  justice,  pre- 
tended, as  abore,  to  be  administered :  the 
two  other  thirds,  not  so  raudi  as  pretended. 
Such  was  the  state  of  things  determined  upon, 
and  produced  accordingly. 

A  oalculation  was  ooade :  one  third  of  the 
year  was  found  to  sufiKce  for  getting  into  the 
law  granary  all  the  grist  that  the  country 
could  sup^y  it  with ;  that  was  the  time  for 
the  mill  to  go :  remained  the  two  other  thirds 
on  which  the  miller  was  free  to  amuse  him- 
self. "  One  third  of  the  year,"  said  he,  *<  will 
suiBce  for  getting  in  all  the  money  that  the 
whole  people  can  muster  for  laying  out  in  our 
shops :  work  for  one  third  of  the  year,  amuse- 
ment for  the  two  other  thirds."  Sittings  out 
of  term  time  belonged  not  to  those  days.  At 
the  present  day,  wh^e  some  judges,  as  for  as 
gout  will  let  them,  sit  at  ease,  other  judges 
overwork  and  over&tten  thenuelves.  But  so 
managed  is  Uie  work,  that  the  delay,  with 
its  profits  and  its  miseries,  continues  undimi- 
nished. Moreover,  by  the  delay  was  left  a 
correspondent  interval  for  incidents  capable 
of  being  made  produdive  of  fresh  fees. 

What  is  the  day  on  whidi  justice  ought  to 
sleep  ? — what  the  hour  ?  That  on  which  in- 
justice does  so  too. 

Look  now  to  other  departments ;  see  how 
things  w^ould  go  on  if  like  delay  were  there : 
What  i^  during  one  part  of  the  year,  taxes 
being  collected,  during  the  other  two  thirds 
they  were  left  uncollected  ? 

What  if,  during  one  third  of  the  year,  the 
naval  force  being  on  dutv,  during  the  other 
two  thkds  the  seas  were  left  open  to  enemies 
and  pirates? 

.  What  i£,  during  one  third  of  the  year,  the 
army  being  on  duty,  the  other  two  thirds  the 
country  were  left  undefended,  while  enemies 
were  at  the  work  of  plunderage  and  deVaa- 
tatioA? 

From  internal  enemies  iRot  want  of  justi<ie, 
Uie  sufferings  of  the  people  would  not  be  so 
great  as  from  external  enemies  for  want  of 
defence.  True ;  but  a  suffering's  not  being 
the  greatest  possible,  was  no  reason  why 
men  should  be  subjected  to  it.  How  came  it 
'that,  iA  those  di^  while  mtn  were  guarded 


in  some  sort  against  sufferings  al  the  hands 
of  external,  they  were  subjected  to  it  at  the 
hands  of  internal  evil-doers?  Answer — By 
the  suffering  produced  by  the  foreign  adver- 
saries these  judges  would  themselves  have 
been  sufferers.  By  the  sufferings  produced 
by  the  domestic  adversaries  they  were  gainers. 

Look  now  to  professions. 

What  i£f  on  being  called  in  by  a  man  with 
a  stone  in  his  bladder,  a  surgeon  were  to  say 
to  him,  "  Lie  there  and  suffer  while  I  am 
amusbg  myself:  four  months  hence  I  may 
perhaps  come  and  cut  you.**  By  surgeons  this 
is  not  said.  No  surgeon  has  a  monopoly  of 
surgery.  Judges  do  say  this.  Judges,  in 
smidl  numbers,  have  among  them  the  mono- 
poly of  the  commodity  sold  under  the  name  . 
oi  justice. 

In  the  eyes  of  Blackstone,  all  this  evil  is 
so  much  good.  First,  because  it  was  done  so 
early  in  the  good  old  times.  But,  above  all, 
because  it  was  done  by  lawyers.  To  a  hus^ 
bandman,  during  harvest  time,  attendance  in 
a  court,  he  observed,  would  have  been  at^ 
tended  with  inconvenience.  True :  and  this 
was  one  reason  why,  instead  of  two  or  three 
hundred  milea,  he  should  have  had  but  ten  or 
twelve  miles  to  travel  ere  he  reached  iU  At^ 
tendance  to  get  back  a  forming  stock  unjustly 
taken,  would  have  been  inconvenient.  True : 
but  leaving  it  in  the  hands  of  the  depredator, 
and  thus  leaving  the  harvest  to  rot  in  the 
groundj  was  still  more  inconvenient.  So 
much  for  harvest  time.  But  all  the  year  is 
not  harvest  time,  and  the  whole  remainder  of 
the  year  had  its  judge's  sabbaths  as  well  a& 
harvest  time :  sabbaths,  not  of  days,  but  of 
months  continuance. 

What  the  people  now  suffer  from  the  system 
of  delay  thus  organized, — what  the  judges 
now  get  by  it,  belongs  not  in  strictness  to  th^ 
present  head.  But  neither  is  it  without  claink 
to  notice. 

Chiefly  to  the  cases  called  civil  applied  what 
is  above.  Now  for  cases  called  penal.  Behold 
here  the  interest  of  judges  changing,  and  with 
it,  of  course,  the  provision  made  by  them. 

In  penal  cases,  and  in  particular  in  th68^ 
most  highly  penid,  not  a  day  in  the  year  but 
courts  are  open  to  receive  complaint :  and^ 
complaint  made,   men  complained  against^ 

Siilty  and  innocent  together,  are  put  into  jail; 
ow  so?  Because,  as  above  observed,  judges 
have  bbdies,  judges  have  gouts,  judges  havi 
lives :  so  also  as  well  as  other  men,  have  all 
those  who,  in  point  of  interest,  are  in  any 
particiilar  way  connected  with  them :  bodies, 
goods^  and  lives,  which,  but  for  sOme  such 
protection,  might  be  wounded,  carried  off,  or 
destroyed.  , 

When  in  jail,  there  they  are,  guilty  ftnd 
innocent  together,  from  two  days  to  182,  ad 
chance  pleases.  How  so?  Because,  to  judges 
and  those  who  are  in  league  with  judgei$i 
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whether  in  this  case  a  man  is  innocent  or 
guilty — stays  in  jail  two  days  or  182  days, 
makes  no  difference :  not  to  speak  of  coun- 
ties and  cases  in  which  the  182  days  may  be 
doubled. 

Oh  yes :  to  Judge  and  Co.  the  time  does 
make  a  difference :  for,  from  the  difference 
between  the  two  days  and  the  182  days,  come 
fees.  Jail  produces  bailing,  and  bailing  pro- 
duces fees.  Innocent  or  guilty,  those  who 
can  find  bail  and  fees,  are  let  out :  those  who 
are  too  poor  to  find  either,  stay  in.  How  can 
it  be  otherwise  ?  Under  English  judge-made 
law,  the  only  unpardonable  crime  is  poverty. 

Contamination  I  contamination  I  Between 
uncompl^ed  examination  and  definitive  trial, 
whole  days,  weeks,  and  months,  are  rolling 
on :  contamination  thickening  all  the  while. 
Complaints  of  this  evil  not  sparing :  not  least 
abundant  by  this  or  that  one,  of  those  by  whom 
it  is  caused.  He,  who  can  remove  the  evil, 
and  does  not,  causes,  if  not  the  commence- 
ment, at  any  rate  the  continuance  of  it.  Of 
such  contaminators,  the  most  insensible,  the 
roost  obdurate,  the  most  inexorable,  the  most 
inexcusable,  are  they  not  legislators  ? 

All  contamination  in  prisons — aU  unin- 
tended sufferings  in  prisons — aU  possibility 
of  escape  from  prisons, — thev  might  prevent, 
and  they  will  not.  Why  will  they  not  ?  One 
word.  Panopticon,  explains  the  mystery.  Pitt 
gave  acceptance  to  it  while  he  lived — gave 
support  to  it,  such  as  he  was  able.  Royal 
vengeance  stopped  it.  Interest,  sinister  and 
all-powerful  interest,  opposed  to  everything 
good  in  proportion  as  it  is  good,  keeps  it  still 
out  of  existence.  A  little  while,  and  the  in- 
ventors will,  both  of  them,  have  the  merit  of 
being  dead :  when  their  eyes  cannot  be  re- 
joiced at  the  sight  of  it,  then  will  it  rise  horn 
under  the  oppression  which  has  thus  long 
kept  it  down :  then  will  the  public  eye  open 
itself:  then  will  public  indignation  kindle ; 
then  will  the  pubfic  voice  break  out  afi>esh, 
and  resistance  no  longer  be  deemed  compa- 
tible with  prudence.  To  conclude — Delay 
gave  ease:  delay  bred  incidents:  incidents 
were  made  to  breed  fees :  so  it  must  have 
been  in  those  early  times :  so  it  is  in  these  pre- 
sent times.  Ease  and  fees — fruits  so  sweet, 
both  together  from  one  plant :  how  felicitous  I 

Two  causes  there  are,  by  either  of  which, 
without  blame  in  any  shape  to  anything  or 
anybody — to  a  judge,  or  to  the  system  of 
procedure — delay,  to  any  amount,  may  be 
necessitated. 

Of  these  causes,  those  whose  interest  is 
served  by  the  delay,  and  by  the  system  in 
which  it  is  an  inseparable  ingredient,  take  of 
course  their  advantage,  and  do  what  depends 
upon  them  towards  making  the  people  believe 
that  the  existing  delay  is  aUke  necessary  in 
the  cases  to  whidi  these  causes  do  not  apply, 
as  in  those  in  which  they  do. 


1 .  One  is,  non-fbrtbcomiiigiien  of  eiidenee: 
of  this  cause,  the  influence,  it  is  manifest,  ei- 
tends  itself  to  every  case,  to  every  species  of 
suit. 

2.  The  other  is  complication :  oomplicsiel- 
ness  of  the  subject-matter  or  other  drcom- 
stances  belonging  to  the  suit  This  sppfis 
not  beyond  a  particular  class  of  suits:  bat, 
in  the  nature  of  things,  this  is  nnaToidiUT 
but  too  extensive.  Subject-'matter  (soppoie) 
a  mass  of  property :  in  the  course  otthetoit, 
operations  to  be  performed  on  it,  ooUediQo 
and  distribution  of  the  component  psrta  of 
that  same  mass :  as  in  the  case  of  the  db- 
posat  made  of  the  effects  of  a  person  ktdr 
deceased,  or  of  a  person  in  a  state  of  incol* 
vency.  Over  what  parts  of  the  globe  may  h 
not  happen  to  the  subject-matter,  onthesae 
hand,  to  both  debtors  and  sharera  in  the  ba- 
lance, if  any,  on  the  other,  to  be  dispened? 
So  likewise  where,  without  death,  on  suspi- 
cion of  insolvency,  demand  is  nsade  of  sna& 
count,  by  a  party  to  transactiooa  to  whidrit 
may  happen  tcrhave  been  not  less  compiicaited 
than  the  above. 

Inacountry  cause/ by  this  or  that  acddent 
— absence,  for  example,  of  a  material  iritooi 
— trial,  without  loss  of  cause  to  the  party  a 
the  right,  is  at  that  moment  rendered  impos- 
sible. What  is  the  consequence?  The  caase 
goes  off  for  six  months :  expense  of  witnesM^ 
counsel,  attorneys,  all  disbursed  in  waste :  sod 
at  the  end  of  the  six  months,  if  it  happeai 
to  it  to  be  on  the  remanet  list,  for  another 
six  months  —  unless  the  party  is  mined  bjr 
the  preparation  for  the  first  trial,  profit  to 
Judge  and  Co.  upon  the  second,  and  perhaps 
upon  a  third.  Necessary  or  not,  naotion  isr 
a  new  trial,  with  additi<»ial  profit  thereapsay 
according  to  circumstances. 

Suppose  now  the  court  sitting  all  the  year 
round :  the  accident  of  one  day  may  now  be 
repaired  the  next 

Of  further  particulars  as  to  the  evil  sad 
causes  of  delay,  mention  will  require  to  be 
made  under  the  head  of  JmrigiUcium  SphL 

VIL  Device  the  Seventh  —  Pirec^itmtion  Se- 

cesaitated^ 

Under  the  fiee-gathering  system,  states  cf 
things  the  most  opposite — delay  and  preci- 
pitation— concur  in  giving  existence  to  the 
desired  effect. 

Of  delay,  the  mode  of  establisiiiment  ad 
the  relative  usefulness  have  just  been  sees. 
The  precipitation  grew  b^  degrees  out  of  the 
delay.  At  the  early  period  m  question,  scarcely 
could  it  have  been  contemplated :  not  but  that 
from  the  first,  precipitation,  witii  ita  erili, 
were  among  the  natural  effects  of  the  oppo> 
site  abuse.  But  at  present  it  flooririies,  aad 
on  each  occasion  produces  its  fruits :  and  only 
for  the  purpose  of  the  pretest  tine  k  ths 
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state  of  tlie  system  si  that  early  period  here 
brought  to  view. 

Be  the  busiiiess  what  it  may,  if,  of  the  time 
that  might  and  should  have  been  aUotted  to 
it,  a  portion  is  keptmiemployed,  proportioned 
to  the  increase  given  to  the  quantity  of  the 
business  will  be  whatever  hurry  takes  place 
in  the  course  of  the  time  which  the  business 
is  allowed  to  occupy. 

Suits  at  common  law,  and  as  such  brought 
for  trial,  or  pretended  so  to  be  brought  be- 
fore a  jury,  may  be  divided  into  two  dasses : 
those  of  which  it  is  known  that,  by  possibi- 
lity, they  may  be  tried  by  a  jury,  and  tiiose  of 
which  it  b  Imown  that  they  can  not. 

Cause  of  incapacity  of  being  brought  under 
the  cognisance  of  a  j  ury,  complexity.  Of  modes 
of  complexity  capable  of  producing  this  effect, 
examples  are  the  following :  — 

1.  Multitude  of  facts  which,  by  one  and  the 
same  demand  or  defence  are  undertaken  to  be 
proved  or  disproved  on  one  or  both  sides:  for 
example,  in  an  account. 

2.  Multitude  of  witnesses  liable  to  be  exa- 
mined in  relation  to  each  alleged  fact :  espe- 
idally  if  aUld  evidence,  or  evidence  as  to  cha- 
racter, is  received. 

These  sources,  however,  are  but  two  of  a 
jDultitude  of  distinguishable  sources,  out  of 
which  complexity  is  in  use  to  arise. 

Suit  called  on,  jury  in  box,  the  impossibi- 
lity of  trial  is  univeraslly  recognised.  What 
foUowB?  Offthe  suit  goes  to  arbitration.  Aptly 
learned  and  well-wigged  gentlemen  in  plenty, 
there  they  sit,  all  kziown  as  such  by  the  judge. 
Choice  is  made  of  one  for  each  side,  or  &e 
aame  for  both.  Now  again  comes  the  time 
fi>r  delay.  Five  guineas  a-day,  or  less,  secures 
smd  maximizes  it:  exemplary  are  then  the  care 
and  deliberation.  For  securing  the  whole  of 
the  mass  of  evidence  which  the  case  affords, 
the  powers  are  not  now  altogether  adequate. 
But  neither  would  they  have  been  found  so, 
bad  the  trial  gone  on:  for  under  the  existing 
system,  no  assemUage  of  powers,  adequate  to 
the  purpose,  has  place  anywhere. 

Setting  aside  Uiis  deficiency  and  premium 
ior  delay,  .here  may  be  seeivthe  natural  mode 
of  procedure.  Supposing  the  judge  but  one, 
with  an  audience  sufficient  in  quality  and 
quantity  to  compose  a  bridle  for  his  discre- 
tion, and  he  salaried  instead  of  fee'd,  here 
would  everything  be  as  it  should  be.  But 
the  misfortune  is  — ^"that,  instead  of  being  sub- 
stituted to  the  elsewhere  established  techni- 
cal mode  of  procedure,  the  natural  mode  is 
here  added  to  it,  leaving  the  burthen  unalle- 
viated. 

So  much  for  sH  jury  causes  taken  together. 
Enter  now  the  topographical  distinction  — 
country  causes  and  town  causes.  The  country 
outweighing  the  town  causes  in  the  scientific 
mixtttre  of  delay  and  precipitation. 

Country  causes  are  dispatched  post  ha^te: 


the  whole  machinery  running  round  in  a 
circuit.  At  each  assize,  —  upon  the  blind 
fixation  principle  (of  which  presently,)  — 
allotment  made  of  a  certain  number  of  days : 
—  two,  three,  or  four,  as  the  ease  may  be: 
business,  for  which  two  or  three  hours  might 
have  been  more  than  sufficient,  or  two  or 
three  months  less  than  sufficient,  crammed 
into  the  compass  of  those  same  two  or  three 
days.  By  leaving  evidence  unheard,  argu- 
ments undelivered  or  unattended  to,  —  one 
part,  of  the  whole  number  of  suits  set  down 
for  trial,  is  now  made  to  undergo  that  pro- 
cess :  the  other  part  remain  unheard,  and  are 
called  remanets  or  remanents.  Six  months  is 
the  shortest  interval  before  they  ^me  upon 
the  carpet  a  second  time ;  that  is  to  say,  if 
come  they  do :  for,  various  are  the  causes,  by 
any  of  which  they  may  be  extinguished :  de- 
perition  of  evidence,  drainage  of  purse,  death : 
death,  in  a  certain  case,  whether  natural  or 
no.  not  the  less  violent  because  lingering: 
offence,  manslaughter  (to  say  no  worse): 
manslaughter  by  Judge  and  Co.  with  their 
delay,  expense,  snd  vexation :  substitutes — 
how  siie,  convenient,  and  profitable!  —  to 
poison,  sword,  and  dagger. 

Renumets  increase  and  multiply.  Begotten 
by  the  remanets  of  spring,  are  the  remanets 
of  Michaelmas. 

Eminently  instructive  would  be  a  regularly 
published  list  of  all  of  them. 

Now  as  to  town  causes.  Here  the  scene 
changes.  Of  delay,  considerably  less :  thence, 
so  of  precipitation.  For  trials,  in  the  whole 
of  England,  with  the  exception  of  the  metro* 
poUs,  assizes  in  the  year  no  more  than  two ; 
in  some  counties,  no  more  than  one.  In  the 
metropolis,  terms  four :  with  sittings  before^ 
in,  and  after  eaeh :  total,  twelve :  and  in  each 
of  the  twelve,  upon  an  average,  more  days 
than  in  an  assize.  Under  these  circumstances, 
in  the  metropolis,  may  be  seen  a  choice  made : 
not  made  by  one  Hercules,  but  by  two  of 
them.  The  one  who  has  fewest  causes  gets 
most  ease :  tiie  one  who  has  most  causes  gets 
most  fees.  Health  suffers :  and  martyrdom 
to  duty  is  the  name  given  to  canine  appetite 
for  fees.  Velocity  in  hoisemviBhip  sees  itself 
rivalled  by  velocity  in  judicature. 

Mark  now  how  admirably  well  adapted  is 
this  compound  of  delay  and  precipitation  to 
the  ends  of  judicature.  Carried  on  to  the  last 
)mk  through  the  diain  of  useless  proceedings, 
has  been  tiie  corresponding  chain  of  fees :  so 
much  for  fees.  Pending,  the  suit  may  have 
been  for  years,  not  a  syllable  all  the  while  suf- 
fered to  present  itself  to  the  mind  of  a  judge, 
auch  is  the  fruit  of  the  mechanical  mode  of 
judicature  ^of  whidi  presently)  substituted  to 
the  rationai:  so  mudi  for  ease.  Then  comes 
the  agreeable  circumstance  of  making  jcecom- 
mendstion  of  the  man  or  men,  by  whom, 
though  without  the  name,  the  fuoctions  of 
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the  judge  tre  then  to  be  perfonned :  so  mudi 
lor  patronage. 

The  boots  that  fitted  all  legs — the  seven- 
ieaffited  hootB — may  be  seen  in  &ble.  The 
judicial  establishment  which,  should  pftrlia^ 
ment  so  please,  would  fit  itself  to  all  quan- 
tities of  business,  may  be  seen,  as  below,  in 
sober  truth.  Deputation  i«  the  name  of  the 
instrument,  by  wbich  this  quality  lyould  be 
given  to  it.  Bowere  of  deputation  \A\\i^iLVO% 
given  to  the  so  highly  elastic  and  aelf-aocom- 
modatdng  boots. 

VIII.  Demoe  the  Eighths  Blind  fttation 
of  Times  for  Judicial  Operations. 

Where  Qezibifity  ia  necessary,  fixation  made. 
Example — most  prominent,  effective,  and 
instructive — that  which  is  afforded  by  the 
appointment  of  days  for  attendance  at  the 
judgment  seat:  attendance  of  parties^  or  wit- 
nesses, or  both. 

Commencement  (suppose)  given  to  the  suit, 
— a8«  in  every  case,  it  might  and  should  be 
^-b^  application,  made  by  some  person  in 
quality  of  suitor,  or,  in  case  of  necessity,  by 
some  substitute  of  his,  at  the  sitting  of  the 
judge.  Where  a  suit  is  intended  (simple  in- 
formation without  suit  being  out  of  the  quea- 
tion,)  the  applicant  deman£ng,  that  he  him- 
self, or  some  person  mentioned  by  him,  be 
admitted  as  pursuer  against  some  person  as 
proposed  defendant.  If,  on  this  first  occanon, 
the  suit  for  the  commencement  of  which  the 
application  is  thus  made,  is  not  dismissed, 
soma  day  for  tiie  continuance  of  it  will  of 
course  be  to  be  appointed:  some  day  there- 
alter,  say  ^r  example,  in  ordinary  oases,  the 
second,  third,  or  fourth  day,  as  it  may  happen, 
distance  in  place  taken  into  account,  redkon- 
ing  from  the  day  on  whioh  the  originating 
application  is  nmde.  So  much  as  to  what 
should  be  tfae  practice :  now  as  to  what  it  is. 
Li  pursuance  of  the  device  here  in  question — 
aay^  upon  the  blind  fixation  princ^,  the  ex- 
isting sptem  appoints  for  all  eases  without 
distinction  9ome  one  day  by  general  rule :  fiir 
each  subsequent  operation,  fifteen  days  sup- 
pose, reckoning  from  the  one  last  preceding, 
blind  fixation,  say  without  difficulty:  fiv, 
blind,  when  nuide  by  a  universally  and  indis- 
criminately fpplying  rule,  such  motion  can- 
not but  be. 

As  to  the  origiiiatiDg  application, — in  nei- 
ther case  can  in  the  nature  of  things  any  fixed 
day  for  it  have  place.  Such  ^>plication  ia». 
ports  actual  appearance  of  a  suitor  in  the 
presence  of  the  judge.  But,  applied  to  the 
existing  mtem,  how  erroneous  is  this  oon^ 
ceptionl  For,  such  is  the  established  etiquette, 
to  no  suitor,  till  the  day  on  which  conclusion 
is  to  be  given  to  the  suit,  ia  his  lordship  at 
home.  What  then  is  the  mode  by  which  com- 
mencement is  given  tp  it?  Answer,  thia :  By 


a  person  acting  aam  attorney  fiw  the  plamiili; 
the  appropriate  instrument,  the  writ  (em  the 
phrase  is,}  is  taken  out:  in  plain  Rnyli^, 
bought  at  the  juatice  shop  A  a  dark,  eaa^ 
ployed  by  the  judge,  hi  serving  oot  the  com- 
modity to  every  one  who  will  pay  fior  it,  no 
question  asked.  The  writ  itself  is  a  warn  of 
unintelligible  absnrditf :  bat  the  resolt  ia,  thac 
if  the  proposed  defendant  docs  not  conatitiite 
himself  such  by  appointing  an  attorney  to  act 
for  him  in  the  correspondent  manner,  d!e  judge 
will,  at  his  charge,  cause  the  plaintilf  to  bave 
whatever  it  is  &it  he  demands. 

In  regard  to  defendants,  setting  aside  for 
the  present  the  questiim  as  to  witneaaes,  co- 
pursuers,  and  oo^efendants,  what  ia  dor  is, 
that,  sooner  or  later,  to  each  proposed  defend- 
ant the  fitculty  ought  to  be  afforded  of  acting 
if  BO  disposed,  in  contestation  of  tlio  deaoaad 
made  at  his  charges  by  the  individnal  admitted 
as  pursuer.  But  to  his  so  acting,  a  necessary 
condition  is,  that  he  should  have  received  no- 
tioe  of  his  being  called  upon  so  to  act.  To  his 
being  so,  another  condition  neeeasary  ia,  that 
a  mandate  for  the  purpose  should  hsve  been 
delivered  at  some  individual  spot,  which,  at 
that  same  moment,  is  the  place  of  hia  abode 

Now  then,  as  to  this  same  abode,  it  amy  be 
within  a  stone's  throw  of  the  justice-ciiaaber, 
or  without,  being  out  of  the  local  jnrisdictioo 
of  the  comrt,  at  about  three  hundred  miles 
distance,  more  or  less.  In  the  first  eaaa,  sop- 
posing  the  defendant  at  home,  and  the  jodge 
at  home,  and  disposed  to  hear  him,  two  or  throe 
minutes  vrould  suffice  for  the  prodnetien  of 
the  necessary  interooorse,  t.  e.  the  interview 
between  him  and  the  judge  in  the  dkamber 
of  justice;  in  the  other  case,  twice  na  many 
days  would  not  suffice.  What,  on  an  ocrasjoo 
ofthis  sort,  does  judicial  practice?  ItnppoinU 
one  and  the  same  day  for  every  individual 
defendant;  no  regard  paid  to  diatanee  in  plaee 
or  quantity  of  time  necessary  to  be  expended 
in  passing  firom  the  one  place  to  the  other. 

So  much  for  tfae  operation^  — the  opcratioD 
of  attending,  or,  as  the  word  is,  apptmim^ 
Now  for  instruments.  Where  all  thai  is  to 
be  done  at  the  appointed  day  is  appennace 
in  a  ehamber  mentioned,  short  in  conipasisun 
ia  the  interval  that  may  snflioe  for  adequate 
notice :  and  such  and  no  other  was  the  state  of 
things  at  the  primeval  period  all  along  in  view. 
But  where,  within  the  appointed  interval,  aa 
ulterior  operation  comes  to  be  periormed,  that 
operation  consisting  in  the  drawing  np  and 
exhibition  of  a  written  instrument  of  n  cer- 
tain sort;  in  a  word,  say  one  of  the  sort  of 
written  instruments  above  spoken  of  by  the 
name  of  written  pleadings;  widely  dUfacat 
now  is  the  aspect  of  the  case:  the  lamtt  re- 
quisite may,  upon  a  scale  of  indefinite  length, 
be  varied  by  the  quantity  of  writing  neeeasaiy, 
not  to  speak  of  an  unconjecturaUe  variety  of 
other  drcttmstances.    And  thus  it  is,  tiiat  in 
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tUs  ene,  to  il  my  be  tbat  by  dw  next  day 
may  be  afforded  notice  long  enough,  or  by  the 
nesct  day  two  months,  notice  not  long  enough. 
Against  the  notice's  being  neither  too  long 
nor  not  long  enough,  the  chances,  it  is  evi- 
dent, are,  so  to  speak,  as  infinity  to  one. 

Of  the  individuil  m  whose  instsnoe  attend- 
ance is  requisite  to  be  paid,  or  some  other  ope- 
ration performed, — some  mstrument  already 
in  existence  and  established,  or  some  written 
instrument,  not  ahready  in  existence,  to  be 
framed,  and  thereupon  exhibited,  the  resi- 
dence is,  asabore,  tuppoud  to  be  within  the 
jurisdiction  of  the  court.  But,  on  the  other 
hand,  it  may,  in  fact,  be  in  another  hemis- 
phere; and  so  it  frequently  is.  No  matter, 
the  day  is  fixed,  —  fixed  by  the  general  rule: 
fifteen  days  (suppose)  are  given  for  a  proposed 
witness,  with  his  evidence,  to  make  his  ap- 
peatance  from  British  India^  or  Australia,  or 
Peru. 

Such,  then,  under  the  direction  of  this  blind 
fixation  principle,  is  the  practice  throughout 
the  whole  of  the  existing  system  of  the  tech- 
nical judicature.  It  was  the  natural,  and,  in 
a  manner,  the  necessary  result  of  the  virtual 
and  effective  exclusion  which,  at  the  primeval 
period  all  along  in  question,  by  the  exclusive 
use  6f  a  language  foreign  to  them,  was  put 
upon  the  parties. 

Of  this  same  blindness,  behold  now  the 
consequences:  for  in  these  consequences  may 
be  seen  the  moiive, — the  motive,  by  the  ope- 
ration of  wUdi  the  eyes  were  at  that  time 
shut,  and  to  this  day  continue  to  be  shut.  In 
each  of  the  two  opposite  events,  disservice  is 
rendered  to  the  interest  of  justice,  correspon- 
dent service  to  the  interests  of  judicature. 

The  time  allowed,  is  it  too  long?  If  yes, 
then  by  the  overlength  is  created  so  much 
needless  delay ;  and  of  evil  in  that  shape,  the 
consequences  have  been  already  brought  to 
view.  Is  it  too  short  ?  Then  comes  a  de- 
mand for  the  enlargement  of  it ;  and  with  this 
demand  oomes  down  a  shower  of  fees. 

A  motioH  requires  to  be  made :  a  motion 
having,  in  a  common-law  court,  commonly 
for  its  support,  some  alleged  &ct,  or  set  of 
fiusto,  with  an  affidavit  or  set  of  affidavits,  by 
whidi  allegation  of  their  existence  is  made ; 
and  of  this  motion,  the  ground  made  is  here, 
by  the  supposition,  in  point  of  reason,  inoon- 
testible.  But  it  follows  not  that,  in  point  of 
fiu:t,  it  will  not  be  contested.  From  the  mo- 
tion have,  at  any  rate,  come  some  fees ;  and 
from  the  contestation,  if  any,  will  come  many 
more  fees. 

Every  motion  made  is,  in  fact,  a  suit  within 
a  suit ;  and  of  the  thus  needlessly  interpo- 
lated suit,  the  expense  is  abundantly  greater 
than  under  a  system  having  for  its  ends  the 
«nds  of  justice,  would,  in  the  vast  majority 
of  cases,  be  the  whole  of  the  needful  expense. 
By  motion,  understand  here  a  motion  which 


is  iwtf  of  course.  For  motions  are  divided  huto 
motioiu  of  course,  and  motions  at  large,  or  say 
not  of  course.  Of  the  mention  thus  made  of 
the  distinction,  the  object  is,  that  notice  may 
thereby  be  received  by  the  Honourable  House 
that  every  sum  obtained  for  making  a  motion 
of  course,  is  money  obtained  from  the  suitors 
by  extortion,  practised  on  fidse  pretences,  no 
motion  being  really  made :  sharers  in  the  pro* 
duce  of  the  extortion,  the  attorney,  the  ad- 
vocate, the  subordinate  judicial  officers,  and 
the  judge. 

Of  this  contrivance  for  the  manufacture  of 
motions, — mark  well  the  absurdity,  in  any 
other  character  than  that  of  the  manu&cture 
of  fees.  If  in  judicature  this  is  right,  let  it 
now  be  applied  to  legislature,  and  observe  the 
consequences.  Except  where  the  appropriate 
fiusts  are  deemed  of  themselves  sufficiently 
notorious,  no  operation  is  ever  performed  by 
the  Honourable  House,  no  proceeding  carried 
for  which  a  determinate  ground  has  not  been 
made  by  special  evidence.  By  your  Honour* 
able  House,  either  in  the  whole  House,  or  in 
and  by  its  committees,  according  to  the  oc- 
casion and  the  purpose,  evidence  is  convened 
fixHU  every  part  of  the  island,  and  upon  oc- 
casion from  every  part  of  the  globe.  Now 
then,  for  argument's  sake,  suppose  (what  in 
reality  is  not  possible)  —  suppose  an  honour- 
able member  to  stand  up  and  make  a  motion, 
that,  on  every  occasion  on  which  any  person 
is  ordered  to  be  in  attendance  at  the  Howe, 
for  the  purpose  of  being  examined,  the  day 
of  attendance  shall  be  on  a  day  certain,  and 
in  every  instance  one  and  the  same:  say,  for 
example,  the  fifteenth  day,  reckoning  from 
that  on  which  the  motion  shall  have  been 
made.  A  motion  made  to  any  such  effect, 
—  would  it  not  be  regarded  as  evidence  of 
mental  derangement,  and  that  but  too  con- 
clusive? Tet  in  judicature  this  is  no  more 
than  what  has  all  along  been  the  practice; 
and  till  this  moment  without  objection  by  aU 
judges,  professing  at  the  same  time  to  be  di- 
recting their  practice  to  the  ends  of  justice. 
But  justification  will  perhaps  be  attempted : 
and  if  it  be,  imagination  will  be  set  to  work 
for  the  creation  of  it :  process,  follacy:  result, 
in  so  fitf  as  successful,  illusion  and  deception. 
Principal  instruments  of  the  fidlacy,  the 
words  irreguiarity  and  regularity. 

The  mode  in  which  they  have  acquired  this 
recommendatory  property  seems  to  be  this : 
With  the  word  irregularity,  sentiments  of  dis- 
approbation have  from  the  earliest  tune  of 
life  stood  associated :  at  school,  irregularity 
has  betrayed  itself  by  straying  out  of  bounds : 
at  a  later  period,  by  purchue  of  present  plea- 
sure at  the  expense  of  greater  good  in  future 
contingency.  Irregularity  is  therefore  a  bad 
thing ;  and,  as  such,  attended  with  bad  eonse- 
quences.  But  bad  consequences  ought  to  be 
prevented;  and  to  this  end,  whatever  opera- 
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tion  is  chargedbfte  with  irregularity  oii|^t  to 
be  let  aside,  and  to  this  purpose  considered 
as  not  having  been  performed;  whence  the 
motion  for  '*  setting  aside  proceedings**  (as 
the  phrase  is)  for  irreguhuity. 

But  of  irregukrity,  r^ularity  is  the  oppo- 
site :  irregularity  being  a  bad  thuig,  regularity 
is  in  a  proportionable  degree  a  good  thing, 
and  whatsoever  is  good,  ought  to  have  place 
everywhere.  Apply  it  accordingly  to  judicial 
procedure :  whatever  operation  requires  to  be 
performed,  a  day  certain  ought  to  be  fixed  finr 
the  performance  of  it :  and  intimate  is  the  con- 
nexion between  regularity  and  certainty ;  and 
as  fixation  is  the  mother  or  daughter,  no  mat- 
ter which,  of  regularity,  so  is  she  of  certainty. 

In  proportion  as  the  interval  is  too  short, 
and  thence  the  existence  of  motions  for  en- 
largement more  certain,  the  rule  receives  the 
praise  of  strictneat :  for  strictness  is  regida- 
rity,  in  a  transcendent  degree,  or  say  in  per- 
fection. Accordingly,  equity  praetice  teems 
with  rules  of  this  land  —  ^say  time-fixatiom 
rv/es)  -*- compliance  with  which  is  notoriously 
and  confessedly  impossible. 

Rule — is  it  a  good  thing?  Tes,  in  so  fiur  as 
directed,  and  wi&  success,  to  a  right  object : 
no,  if  directed  to  a  wrong  object :  no,  even 
if  laid  down  vrithout  an  object :  for,  on  the 
field  of  law,  all  rule  imports  coercion :  and, 
taken  by  itself,  coercion  is  evil,  and  that  evil 
pure.  Now  then,  the  rules  in  question — what 
are  they?  To  ontward  appearance,  nothing 
worse  than  rules  without  an  object :  but  in 
inward  nature  and  design,  rules  with  a  bad 
object :  rules  laid  down  for  a  bad  purpose ; 
for  the  purpose  of  producing  by  extension, 
under  colour  of  justice,  the  object  of  the  all^ 
ruling  passion  —  fees. 

IX.  Device  the  Ninth — Mechanical  evbUttuted 
to  Mental  Judicature, 

Of  the  arrangement  by  which  the  parties, 
and  in  particular  the  first  applying  party,  the 
plaintiff,  was  excluded  from  Uie  presence  id 
the  judge,  this  was  an  immediate  result,  as 
well  as  an  intended  fruit.  Already,  in  the 
blind-fixation  device,  may  be  seen  part  and 
parcel  of  it:  a  peg  or  a  nail  driven  into  aboard, 
is  the  prototype  of  a  day  fixed. 

How  to  cause  the  suit  to  be  carried  on  down 
to  the  last  stage  without  the  judge's  knowing 
anything  of  the  matter :  this  was  the  problem 
to  be  solved,  and  solved  it  was :  fruit  of  the 
contrivance,  profit  guned:  all  trouble,  all 
time,  all  labour,  all  responsibiUty,  saved. 

By  the  parties  in  conjunction,  that  is  to  say, 
not  the  parties,  but  Uieir  respective  agents, 
with  the  judge's  subordinates,  all  impregnated 
with  interests  repugnant  to  the  interests  of 
parties,  everything  requisite  to  be  done  was 
to  be  done :  agent  fighting  against  sgent,  with 
arms  respectively  bought  by  them  at  the  shop 
jitfpt  by  the  judge  for  the  purpose. 


Mechanieal  this  mode  miy  truly  he  styled, 
in  opposition  to  mental :  of  no  sudi  findty  si 
those  the  aggregate  of  whidi  is  termed  atad^ 
any  application  bemg  at  any  part  of  the  time 
made  by  him :  irrational  and  non-ratioDal  are 
terms  that  fidl  short  of  the  monstrott^  of  it 

A  dder-press,  worked  by  steam,  is  the  em- 
blem of  a  judicatory,  acting  in  parsnaiioe  of 
this  device.  By  the  press,  witii  its  movisg 
power,  the  juice  is  squeesed  out  of  apples: 
by  judges,  and  by  means  of  the  msHiiiifryef 
which  their  predecessors  were  the  inventon, 
and  themselves  the  preserrers  and  improven, 
the  money,  in  the  diape  of  fees,  is  squeesed 
oat  of  suitors.  By  the  piston,  no  thoo^  is 
applied  either  to  tiie  apples  or  to  tiie  swecti 
extracted  from  them.  By  the  judge  as  Ettie, 
to  the  operations  performed  and  instrumeati 
exhibited  under  the  authority  of  his  nasM,  or 
to  the  effects  of  them  on  the  suitors:  not  19 
ss  to  the  evoeete :  little  are  they  in  danger  of 
being  out  of  mind. 

An  attorney,  along  with  a  fee,  pots  a  writ* 
ten  paper  into  a  box,  the  judge  Imowing  ao- 
thing  about  the  matter.  This  done,  into  tke 
same  or  another  box,  another  fee  is  dropped, 
vrithanother  written  paper,  of  which  the  ju^ge 
has  the  same  knowledge. 

By  each  fee,  the  agent  on  one  side  purchaiu 
of  the  judge  the  fiunilty  and  benefit  of  ploa- 
dering,  impAverishing,  and  vexing  at  tiie  lasie 
time  his  own  dient,  and  the  suitor  on  tiie  otlier 
side ;  whereupon,  the  agent  of  tbe  party  on 
the  odier  ride  does  the  like:  and  thoetke 
compliment,  as  the  phrase  is,  is  returned. 

For  elucidation  follows  an  example:  tht 
of  eigmng  judgment :  by  this  one,  all  oUmti 
may  be  rendered  needless.  **  I  hiave  signed 
judgment,"  says  somebody:  who,  would  it 
be  supposed,  is  this  somebody?  A  judge?  mw 
but  an  attorney :  the  attorney  of  one  of  the 
parties.  What!— is  not,  then,  the  iodft  the 
person  by  whom  the  act  of  signature  is  per- 
formed ?  Not  he  hndeed :  but  the  attorney  is 
he  by  whom  alone  any  thought  it  applied  to 
the  subject,  unj  judgment  exercised ;  the  jn^st 
signs  nothing :  a  derk  under  the  judge  stgos 
what  is  ^ren  him  to  sign  as  abore.  Under 
the  fixation  system,  as  above,  a  day  has  beea 
fixed  for  the  attorney  of  the  party,  say  the 
defendant,  to  do  something :  say,  to  snd  ia 
some  written  instrument,  on  pain  of  loes  of 
cause.  The  day  passed,  the  attorney  takes 
to  the  proper  officer  the  instrument  styled  tkt 
judgment,  and  so,  as  above,  a  derkof  the  ju4p 
puts  his  agnature  to  it. 

The  problem  has  been  already  mentioBel 
The  result  aimed  at  m  the  first  instance  is 
j  ttdicature  without  thought.  In  so  for  as  lias 
is  effected,  the  solution  is  oonaplete ;  in  so  fiv 
as  this  is  unattainable,  next  comes  JQ&at«t 
with  the  minimum  of  thought :  ia  thb  esse, 
an  approximation  is  all  that  liet  within  As 
power  oi  art  and  science. 
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Of  the  caie  in  which  the  lolutioii  if  com- 
plete, that  in  which  a  clerk's  'u  the  hand  hy 
which  the  judgment  is  signed,  is  an  example : 
the  judge  whose  name  has  been  written  bjr 
him  on  a  piece  of  paper  or  parchment  knows 
no  more  about  the  matter  than  his  learned 
brother  who  u  sitting  at  the  snue  time  upon 
the  Calcutta  bench* 

At  all  times,  of  the  whole  number  of  actions 
commenced,  a  great  minority  would  probably 
be  found  thus  disposed  ot  For  such  will  be 
the  case,  where  the  so  staled  defendant,  being 
by  indigence  disabled  uom  becoming  so  in 
reality,  sits  helpless  while  the  suit  is  taking 
the  course  which  the  mechanism  has  pre- 
established. 

As  to  his  property,  instead  of  going  in 
proportionable  shares  among  his  creators,  it 
18  in  the  first  instance,  by  Judge  and  Co.  di- 
vided, if  not  the  whole  of  it,  always  a  large 
part  of  it,  among  themselves. 

Creditors  are  made  to  abate  from  their  de- 
mands: Judge  and  Co.  know  not  what  it  is 
to  make  abatement. 

One  little  improvement  remains  to  be  made : 
substitution  of  an  automaton  to  the  judge. 
Written  by  a  penman  of  this  sort  have  been 
seen  lines  more  beautiful  than  were  ever 
written  by  a  judge.  Of  the  essential  charac- 
teristic of  English  judicature,  the  grand  in- 
strument of  delusion  —  the  masquende  dress 
—  this  deputy  would  not  be  left  destitute. 
Bo^Hrels,  if  given  to  him,  would  be  but  sur- 
plusage: if  his  principid  had  had  any,  he 
would  not  have  been  where  he  is. 

Suppose  now  a  system  of  procedure  under 
which  everything  was  done  by  the  q>pearance 
of  the  parties  in  the  presence  of  each  other, 
before  an  unfee-fed  judge.  Creditors  more 
than  on^^r-equitable  atyuatment,  as  the  phrase 
is,  would  have  place :  equitable  adjustment, 
without  that  injustice  for  which  this  phrase 
has  too  often  been  made  a  mask :  for  the 
reducing,  on  botii  sides  taken  together,  the 
burthen  to  its  minimum,  the  arrangements 
requisite  iproidd  be  made.  To  the  debtor 
respite  n^ght  be  granted,  where,  to  both  in- 
terests taken  together,  the  grant  were  deemed 
more  benefiqi^l  thao  the  denial  of  it.  Respite 
to  the  debtor  is,  indeed,  so  much  delay  to  the 
creditor ;  but  .dej^y  to  the  one  may  be  a  less 
evil  than  ruin  to  the  other. 

Where,  besides  the  creditor  by  whom  the 
demand  has  been  ipade,  other  creditors  re- 
mained unsatisfied,  all  of  Uiem  being  called 
in,  a  composiiion  would  be  made  among 
them,  they  appearing  in  person,  as  fiur  as 
needful,  under  the  Erection  of  the  judge : 
the  efiects  would  be  divided  among  those  to 
whom  the  shares  were  due,  instead  of  a  fel- 
lowship, consisting  of  attorneys,  counsel, 
bankruptcy  conunissioners,  judiciary  func- 
tionaries of  various  sorts,  and  their  universal 
patron,  by  whom  the  seals  are  put  to  the 
oniversal  svstem  of  plunderage. 


X.  Device  the  Tenth  ^  Muehiewme  TVaxs- 
ference  and  Bandying  of  Suite, 

When  justice  is  the  object,  cases  of  neces- 
sity excepted,  in  whatsoever  judicatory  a  suit 
is  begun,  in  that  same  is  it  continued  and 
ended. 

Where  fees  are  the  object,  it  is  without  any 
such  necessity  or  use,  transferred  of  course, 
fi'om  one  judicatory  to  another:  where,  after 
transference,  it  does  not  return  to  the  juA- 
catory  from  whence  it  went,  say  tranrference  ; 
where  it  doee  return,  say  bandying. 

Appeal  is  not  here  in  question.  In  case  of 
appeal,  a  suit  is  not,  without  special  cause, 
sent  off  from  one  judicatory  to  another:  in 
the  case  here  in  question,  it  is  without  any 


Instances  of  eases  in  which  justice  is  the 
object,  are  afforded  by  one  of  the  two  classes 
of  the  cases  in  which  jurisdiction  is  given  to 
justices  of  the  peace,  acting  singly. 

Preparatory  and  definitioe — by  these  two 
appellatives  let  them  be  distinguished :  pre^ 
paratoryj  where,  from  the  judicatory  in  which 
it  originated,  a  suit,  to  receive  its  termination, 
must  be  transferred  to  some  other:  definitive^ 
when  it  is  in  the  originating  judicatory  that 
the  suit  is  not  only  begun,  but  continued  and 
ended.  To  the  dass  of  cases  in  which  the 
jurisdiction  is  definitive  belong  those  in  whidi 
justice  is  the  object. 

In  the  preservation  of  the  practice,  not  in 
the  invention  and  creation  of  it,  consists,  in 
this  case,  the  device. 

First,  as  to  the  simple  transference.  In 
the  case  in  which  the  jurisdiction  of  a  justice 
of  the  peace  is  of  the  preparatory  kuid,  --. 
from  his  judicatory,  according  to  the  place  in 
which  the  suit  originates,  the  nature  of  the 
case,  and  the  gravity  of  the  punishment,  it  is 
transferred  to  one  of  four  others. 

1.  If  in  London  and  Middlesex,  in  the  grave 
cases,  to  the  Old  Bailey. 

2.  If  in  the  country,  in  these  same  cases,  as 
also  in  the  lighter  ones,  to  the  assises. 

3.  In  the  metropolis,  as  above,  in  some 
cases  to  the  assizes,  in  others  to  the  general 
sessions  of  the  justices  of  the  peace. 

4.  In  the  metropolis,  in  the  lightest  C8sc«» 
to  the  sittings  before,  in  and  after,  term  in 
the  King's  Bench. 

In  its  way  to  each  of  these  ultimate  or  pe- 
nultimate judicatories,  if  it  has  arrived  at  its 
destination,  it  has  been  strained  through  that 
seat  and  instrument  of  secresy,  partiality,  and 
irresponsible  despotism,  the  grand  jury. 

Evidence,  time,  and  money :  c^  all  these 
valuable  articles,  loss,  in  vast  and  incalculable 
abundance,  is  the  consequence. 

In  all  these  instances,  the  case  is,  in  one 
degree  or  other,  a  penal  one. 

For  a  &int  conception  of  all  these  losses, 
and  of  the  useless  and  mischievous  oompti* 
cation  by  which  they  are  effected,  take  now 
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tbat  state  of  tbingt  wbich,  in  respect  of  the 
evidence,  is  most  simple,  and  which,  at  the 
same  time,  is  not  unfrequently  exemplified. 

Perdpieni  witness  to  the  transaction,  but 
one :  circomstanljal  evidence,  none.  Suppose 
tke  originating  judioatory  aptl^  constituted, 
and  appeal  allowed ;  what,  in  this  case,  should 
hinder  the  suit  from  being  ended  where  it 


A  duty  tbat  might  be  imposed  on  the  judge, 
as  upon  the  justiee  of  peace  it  is  imposed,  — 
Is  that  of  causing  to  be  set  down  eyerv  syl- 
lable of  the  eridence.  This  done,  why  would 
it  not  be  made  thereupon  his  duty  to  pro- 
nounce judgment^  and  in  case  of  conviction, 
give  execution  and  eflfect  to  it  ?  What  (says 
•omebody)  if  death  were  the  consequence  ? 
Answer — O  yes :  though  death  were  the  con- 
sequence: provided  always,  that,  in  every 
case,  appeal  were  allowed :  appeal  to  a  judge 
with  jury,  in  cases  to  wliidi  the  powers  of  a 
jury  were  deemed  applicable. 

Is  this  the  course  ?  No.  From  the  justice 
of  the  peace  it  must  go  toagrand  jury ;  from 
liie  gnuid  jury,  if  not  sunk  in  that  dark  pit, 
H  must  go  to  one  or  other  of  the  four  judica- 
tories above  mentioned. 

Tfarae  times  over  must  the  tale  of  this  per- 
apient  and  narrating  witness  be  told.  Here, 
then,  in  every  case,  is  the  labour,  expense,  and 
oompUeation  of  two  appeals,  without  the  be- 
nefit of  one.  Were  appeal  instituted,  it  would 
no  othetwfse  be  allowed  than  upon  grounds 
deeased  sufficient,  and  in  so  fiir  as  it  was 
deemed  subservient  to  justice,  say,  in  one 
word,  of  «stf.  On  the  other  lumd,  under  the 
existing  system,  there  is  the  complication  of 
appeal  organiied  and  established  in  all  cases, 
including  those  in  which  the  operation  is 
without  ground,  and  without  use. 
•  Were  the  outter  of  the  first  narrative  pre- 
served, it  might  serve  as  a  dieck  and  a  secu- 
rity for  the  correctness  of  the  second :  and  so 
the  first  and  a  second  for  the  correctness  of 
the  third.  No :  neither  of  the  second  nor  of 
the  first  is  such  use,  or  any  use,  made. 

Bloreover,  for  deperition  of  the  evidence 
by  design  or  accident,  —  by  purchase,  emigra- 
tion, sickness,  or  death,  all  this  time,  all  these 
chances,  are  allowed. 

L  Here  then  is  loss  the  first:  loss  of  evt- 
denee. 

II.  Now  for  loss  of  luiie  :^ 

I.  Old  Bailey.  In  the  year,  sessions  8. 
Average  duration  of  each  session,  days  10 . 
time  lost,  days,  from  1  to 

n.  King's  Bench.  Terms  4:  sittings,  be- 
fore, m,  and  after  term,  as  many.  Times  of 
trial,  these  same  sittings.  Time  therebfr  lost» 
days,  from  1  to 

m.  Assixes.  In  the  year,  days  of  sitting 
in  most  counties,  2 :  in  some,  but  one :  in  eadi 
town,  from  1  to  3 :  days  lost,  from  1  to  182 : 
in  some  cases,  no  less  than  364. 


IV.  General  sessions  of  the  jostioes  of  the 
pesee.  In  the  year,  sittings  4.  Times  of 
trial,  these  same  sittings,  days  of  sitting, 
upon  an  average.  :  Time  lost,  di^ 

from  1  to 

III.  Now  for  loss  in  aumcy  ;  Only  far  le- 
membrance  sake  can  this  item  be  set  down: 
to  determination  it  bids  defiance. 

So  as  to  the  loss  in  the  two  other  above- 
mentioned  shapes ;  from  anything  that  eoold 
be  done  towards  filling  up  tiie  above  Manks, 
the  benefit  would  not  pa^  for  tiie  liartliea. 
According  to  his  opportunities,  everj  person, 
whose  regard  for  human  sufieriqg  siifliopa  fiv 
the  motive,  will  perform  the  operatiai  lor 
himsel£ 

So  much  for  simple  transference:  now  ftr 
vibration,  or  say  batufyiHg;  that  is  to  saj^ 
after  sending  the  suit  from  the  originatii^ 
judicatory  to  another,  regularly  bri^gin^  it 
back  to  the  first.  Neither  was  this  bnio^ 
of  the  device  part  and  parcel  of  the  original 
system.  In  process  of  time,  two  caimes  ea»- 
curred  in  the  production  of  the  efifect. 

Cause  the  first:  As  opulence,  and  with 
it  the  possibility  of  findingthe  i 
far  the  dianoe  for  justiee  received 
the  local  judicatories  being  killed, 
kept  flowing  in  to  greater  amount  than  Kiag^ 
Bench  and  Common  Pleas  together  knew 
what  to  do  with,  in  the  compass  of  that  por^ 
tion  of  the  year,  which,  under  the  nnate  of 
term-time,  had  originally  been  allotted  to  iL 
Cause  the  second:  At  the  same  time,  tiie 
burthen  attached  to  jury  service,  borne  as  It 
was  twice  in  the  year  by  men  in  doaena  fiaaa 
each  county,  travelling  tot  King's  Bendi  suits 
in  the  train  of  the  king  during  his  ramWra, 
or  though  it  were  only  to  a  fixed  place,  sncli 
as  London,  from  Cumberland  or  ComwaD, 
was  such  as,  in  the  aggregate,  became  into- 
lerable. 

Hence  came  the  drcuit  system :  that  na- 
tem,  by  which  part  of  the  time,  origmally 
under  tiie  name  of  vaeatumf  consecrated  to 
idleness,  was  given  up  to  business,  and,  to  a 
correspondent  amount,  ease  exchanged  far 
feei:  judges  being  detached  from  the  West- 
minster-Hall courts,  to  save  to  jurymen  a 
more  or  less  considerable  proportion,  of  the 
time  and  money,  necessary  to  oe  e^poided  on 
journeys  and  demurrage. 

As  to  the  local  judicatories  thus  extin- 
guished, they  sat  every  day  of  the  985 :  st 
least,  nothing  was  there  to  hinder  these  days» 
Was  anything  like  an  adequate  eqiiivaleBt 
allowed  for  the  385,  by  the  drcuH-symCem 
principle,  the  allotment  of  a  finite  and  minase 
quantity  of  time  far  an  infinite  quantity  of 
business?  When  it  is  conducive  to  pablie 
health  that,  by  medical  men,  wounds  xhsll  be 
dressed«  teeth  drawn,  and  limbs  amputated  at 
full  gallop, — ^the  circuit  mode  ciitrjiag  causey 
at  like  speed,  will  be  conducive  to  justice. 
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Under  the  techniad  tyvtem,  if  erer,  in  « 
)  such  M  this,  evil  reodvet  alleyiation,  it 
is  firom  some  other  evil.  It  is  from  the  device 
by  which  mechanical  operation  i§  aubetituted 
to  mental:  it  is  from  this,  that  the  evil  pro- 
daoed  by  the  bandying  device,  by  which  a 
aiiii  is  dealt  with  as  if  it  were  a  shuttlecock, 
may  be  seen  to  receiTe  such  palliative  as  it  is 
auaceptible  a£ 

That  the  series  of  the  proceedings  of  whidi 
«  suit  is  constituted,  diould  be  £vided  be^ 
tween  judicatories  more  ihm  one,  is  a  source 
of  misdedsion,  for  which,  in  sonse  cases  in- 
deed, necessity  affords  even  a  jusdficatioD, 
but  for  which  nothing  short  of  necessity  can 
afford  so  much  as  an  excuse.  Why?  Because 
in  this  case,  the  judge,  on  whose  judgment 
the  fate  of  the  suit  depends,  has  had  before 
him  no  more  than  a  part  of  the  matter  of 
which  the  ground  of  that  judgment  ought  to 
be  composed. 

In  the  case  of  circuit  business,  this  source 
of  misdedsion  is  purposely  established  and 
universalized.  In  every  one  ofthe  three  com- 
mon-law courts,  in  the  metropc^s  it  is  that 
the  suit  takes  its  coounencement,  and  with  it 
the  history  of  it,  called  the  record.  When, 
<m  the  drcuit,  the  detachment  of  judges,  sent 
from  Westnunster  Hall  in  couples,  maJce  their 
progress  tiurough  tiie  counties,  with  them  tra- 
vel these  same  records,  and  so  again  on  thdr 
return:  whereupon,  they  are  reconveyed  to 
the  offices,  from  whence  they  issue :  of  this 
practice  of  dealing  with  a  record  as  with  a 
shuttlecock,  what  is  the  use  ?  None  whatever : 
always  excepted,  the  universal  use:  serving 
as  a  pretence  for  fees :  a  shuttlecock  is  lighter 
than  a  record,  and  would,  in  these  cases,  be 
•n  advantageous  substitute  to  it. 

Of  the  whole  proceedings,  in  each  suit  the 
essential  part  ^need  it  be  said?)  is  the  evi- 
dence. Well  Uien ;  of  each  record  this  same 
evidence  constituted  (one  might  have  sup- 
posed) the  prindpal  part.  Well  then ;  does 
it  compose  the  prindpal  part?  No:  nor  so 
mudi  as  any  part  whatever:  a  mixture  of 
immaterial  trudi  and  absurd  lies:  such  is 
the  matter  of  which  the  prindpal  part  is  com- 
posed. 

As  to  the  evidence,  instead  of  a  complete 
written  designatton  of  everything  relevant 
that  has  been  sdd,  traced  by  a  respondble 
hand,  the  judge  takes  or  does  not  take  what 
he  cidls  his  notes;  which  notes  are  of  course, 
in  quality  as  well  as  quantity,  whatever  it 
pleased  him  to  make  them :  on  a  motion  for 
a  new  trial,  but  not  otherwise,  they  are  read. 
Now  then  for  the  palliaiive.  It  consists  in  this : 
setting  aside  occurrences,  which  are  purely 
acddental,  and  which  happily  do  not  take 
place,  —  perhaps  in  one  suit  out  of  twenty,  — 
no  more  than  one  judge  is  there,  in  truth, 
whose  mind  is,  in  any  part  ofthe  proceedings, 
applied  to  the  matter  of  the  suit    This  is  the 


judge,  under  whose  direction  has  been  per- 
formed the  elidtation  ofthe  evidence. 

Auspices  were  what  a  Roman  emperor,  eon* 
tribute  and  recdved  admiration  and  praiaa 
for,  when  a  victory  was  gained  a  thousand 
miles  off:  auspices  are  what  the  judges  of  • 
Westminster-hall  judicatory  contributa  to  ft 
suit  begun  and  ended  in  thor  courts. 

When  from  the  drcuit  the  record  is  btonfl^ 
back  by  the  judge,  under  whose  direetton  ^km 
evidence  has  been  elidted,  to  the  Westminstefw 
hall  court  in  the  office  of  which  the  suit  and 
the  record  took  commencement,  the  form  by 
which  judgment  is  pronounced  reodves  the 
hand¥nriting  of  the  chief  justice,  as  in  Ua 
sleep  a  plate  of  glass  would  his  breath,  with- 
out his  knowing  it ;  and  thereupon,  if  thn 
judgment  be  in  fovour  of  the  plaintiff's  side, 
and  money  is  to  be  raised  in  satisfrction  of  a 
debt  pronounced  by  the  judgment  to  be  due, 
is  sent  down  ordinarilv  to  the  county,  to  whidi 
the  record's  useless  journey  had  been  made, 
an  order  called  a  writ  tff  fieri  fieutty  by  whidk 
a  fonctionary  styled  the  sAsnJT  of  the  oooa^ 
is  required  to  raise  the  money  by  sale  of  the 
defendant's  goods,  snd  remit  it  to  the  office  of 
the  court  in  which  the  suit  was  commenced. 

When  it  was  at  Westminster,  and  thenee 
in  the  very  justice  chamber  in  which  the  sidt 
took  its  commencement,  that  the  elidtatSon 
of  the  evidence  belonging  to  it  had  to  be  per* 
formed,  here  was  no  journey  for  the  record  tb 
perform:  next  to  none  when  in  the  dty  of 
London,  at  less  than  two  miles  distance.  A 
trial  performed  at  a  countv  town  in  the  course 
of  a  drcuit  was  said  to  be  performed  at  the 
assises:  a  trial  performed  in  Westminster  or 
London,  as  above,  was  said  to  be  performed 
at  nid  prius:  atfi  prrns,  when  interpreted, 
is  toiless  befort :  and  widi  that  interpretation 
your  petitioners  dioose  to  leave  the  matter, 
rather  than  attempt  to  lead  the  Honourable 
House  through  the  labyrinth,  through  whidi, 
often,  beginning  at  nonsense,  the  mind  must 
make  its  way,  ere  it  arrives  at  common  sense. 

But  the  county  at  which  the  elidtation  of 
the  evidence  is  to  be  performed — what  diaU 
that  county  be  ?  Under  the  natural  system, 
there  would  be  variety,  but  without  difficulty : 
without  difficulty,  because  without  decisiott: 
without  deddon,  because  by  the  judges,  un- 
fee-fed  ss  they  would  be,  nothing  would  bb 
to  be  got  by  it. 

Under  the  existing  tedmical  system,  ^i- 
cane  is  busy :  difficulty  proportionably  abun- 
dant. Hereupon  comes  a  sort  of  a  thingcalled 
a  venue :  Question,  shall  it  be  changed  or  re- 
main unchanged  ?  In  pldn  English,  the  county 
in  which  the  trial  is  performed — shall  it  be 
that  which,  by  means  of  the  appropriate  gib- 
berish, the  pldntiff's  attorney  bad  fixed  upon 
for  this  purpose  ?  ' 

Such  is  the  stuff,  out  of  which,  under  the 
tedmical  system,  what  is  called  tcience  to 
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coinpofed.  If  a  suit  were  sent  to  be  tried  at 
the  venite,  and  the  motion  were  for  change  of 
wUess  before,  the  profundity  of  the  'science 
would  be  rendered  still  more  profound. 

One  thing  is  throughout  intelligible :  At 
the  bottom  of  everything  are  fees:  at  the 
bottom  of  the  vnUu  before,  are  fees :  at  the 
bottom  of  the  changeable  venue  are  fees :  the 
greater  the  quantity  of  parchment  in  the  shape 
of  a  record,  the  greater  the  quantity  of  gold 
in  tibe  shape  of  fees,  the  greater  the  patience 
of  us  his  Majesty's  subjects,  the  more  cruelly 
will  every  one  of  us  be  trod  upon  by  every 
dishonest  man  who  is  richer  than  he,  and  by 
the  men  to  whom,  under  the  name  of  judges, 
we  are  delivered  over  to  be  tormented,  the 
more  insatiably  squeezed  for  fees. 

Particular  case  just  alluded  to,  that  of  a 
motion  for  a  new  triaL  Judges  fk  the  three 
Westminster-Hall  common-law  courts,  12: 
before  one  alone  it  is  that  the  trisl  has  been 
performed.  Two  to  one,  therefore,  is  the 
chance  that  the  above-mentioned  palliative, 
such  as  it  is,  will  not  have  had  place :  for, 
upon  the  notes  taken  by  the  one  judge,  at  ^e 
assizes  in  the  county,  or  nisinrnu  at  the  me- 
tropolis, is  grounded  the  decision  of  the  four 
judges  in  Westminster  Hall,  on  the  question 
whether  the  new  trial  shall  or  shall  not  have 
place. 

Under  natural  procedure,  supposing  a  new 
trial,  it  might,  instead  of  the  next  quarter  or 
half  year,  take  place  the  next  day ;  and  thus 
before  the  witnesses  were  dispersed. 

Let  not  mistake  be  made.  Absolutely  con- 
sidered, neither  on  simple  transference  nor 
yet  on  bandying,  can  condemnation  be  passed, 
consistentl]^  with  justice.  Suppose  two  hun- 
dred local  judicatories,  having  each  of  them 
in  its  territory  a  witness  or  a  party,  whose 
testimony  was  needful  in  one  and  the  same 
suit.  On  such  case,  transference  to  some  one, 
or  bandying  the  suit  to  and  back  from  each, 
might  perhaps  be  productive  of  less  delay  and 
expense,  thui  the  fetching  of  them  all  to  the 
originating  judicatory. 

The  grievance  consists  in  the  performance 
of  both  operations,  oonjcnntly,  and  as  a  mat- 
ter of  course,  where  there  is  neither  need  nor 
use.  Sending,  for  example,  on  the  strength 
of  the  word  vemte,  suit,  parties,  witnesses, 
and  record,  to  Cornwall  or  Cumberlimd, 
when  all  are  within  a  stone's  throw  of  the 
seat  of  ultimate  judicature. 

XI.  Device  the  eleventh — DeeteUm  on  grounds 
avewedly  foreign  to  the  Merits:  or  say,  De- 
cision otherwise  than  on  the  Merits;  or, 
more  shortly.  Decision  not  on  the  Merits. 

Under  all  the  devices  as  yet  brought  to 
view,  the  sinister  design  has  shrunk  from 
observation,  and  with  but  too  much  success 
tonght  something  of  a  veil  for  the  conceal- 


ment of  it.  But  by  him,  by  whom,  fiiir  the 
designation  of  the  decision  proDoanoed  or 
sought  by  him,  this  phrase  was  employed,  all 
veils  were  cast  aside,  and  the  principle  acted 
upon,  avowed  and  exiMMcd  to  all  eyes,  in  all 
its  deformity  and  foul  nakednesa.  To  all 
eyes?  Tes:  but  these  eyes— wboee  were 
they?  Under  one  or  other  of  two  deacriptioos 
they  all  come :  eyes  of  the  diarers  in  the  guilty 
witii  its  profit,  or  eyes — wfaidi,  hf  the  de- 
vices that  have  been  brought  to  view,  they 
had  succeeded  in  blinding,  concealing  from 
them  the  cause,  and  the  authors,  of  the  waS- 
fering  they  were  experiencing  all  tiie  whUe. 
But  for  this  blindness,  insurrection  would 
have  been  universal,  the  yoke  of  hwyer-craft 
shaken  off,  all  the  other  devices  rendcted 
useless,  and  universal  abhorrence,  not  to  speak 
of  condign  punishment,  the  only  ultamate  finnt 
reaped  from  so  much  ill-apent  labour  by  the 
authors. 

"  To  decide,  sometimes  aeoordiDg,  aome- 
times  not  according  to  the  merit — sodi  has 
been  my  habit,  such  continues  my  determi- 
nation.'* What  a  profession  this  Coir  a  judge! 
In  what  other  daas  of  men  oould  any  instance 
of  such  openly-avowed  depravity  ever  hafe 
been  found  ? — in  what  otlier  part  of  the  offi- 
cial establishment  any  such  avowal  of  aocom- 
plished  inaptitude  ?  Look  to  the  military : 
My  design  is  sometimes  to  obey  my  eom- 
manding  officer,  sometimes  to  (fisobey  him. 
Look  to  the  financial :  My  design  is  sooMtimcs 
to  hand  over  to  the  treasury  the  moucy  I 
have  collected ;  sometimes  to  put  it  into  my 
own  pocket.  Look  to  the  medical  professioB: 
My  design  b  sometimes  to  cure  my  patienti^ 
sometimes  to  kiil  them.  In  the  soldier,  the 
tax-collector,  and  the  surgeon,  if  such  there 
could  be,  by  whom  respectively  aoch  lu- 
guage  could  be  held,  would  be  seen  the  exact 
paridlel  of  the  judge,  who  avowedly  and  pur- 
posely decides  otherwise  than  acoording^  to 
the  merits. 

In  painting  the  deformity  of  this  practice, 
can  any  power  of  exaggeration  go  beyond  the 
plain  exposition  of  the  simple  troth  ? 

In  what  instance,  on  what  oocamoD,  fid 
the  Honourable  House  ever  profess  to  nakse 
a  decision,  not  in  accordance  with  the  merits? 
On  the  occasion  of  any  dispute  bctweoi  child 
and  child,  betweea  servant  and  aervunt,  fid 
ever  any  member  of  a  ftmil^,  non-lawyer,  or 
even  lawyer,  ever  dedare  himself  thus  to  de- 
cide ?  The  essential  word  merits,  bdnr  a  word 
over  the  iinport  of  which  sometiiiag  of  a  doud 
may  on  this  occasion  appear  to  hang,  what- 
soever may  be  necessary  we  humbly  hope  will 
not  be  regarded  as  misemployed,  while  ei»- 
ployed  in  dissipating  it, 

To  have  a  dear  view  of  the  aort  of  ope- 
ration meant  by  a  deciding  njot  aceordimg  to 
the  merits,  a  man  must  first  have  a  eorre- 
spondently  dear  view4)f  the  sort  of  opci»- 
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tion  meant  by  »  deddSng  according  to  the 
merits. 

Taken  in  its  all-embracing  description,  a 
decision  according  to  the  merits,  is  in  every 
case  a  decision  by  which,  on  the  occasion  in 
question,  execution  and  effect  is  given  to  the 
law :  to  the  really  declared  wiU  of  the  legis- 
lature in  the  case  of  statute  law:  to  the 
imagined  will  of  the  imagined  legislature  in 
the  case  of  commcn  Uno^  in  that  sense  in  which 
it  is  synonymous  to  judge-made  law. 

In  the  sort  of  case  cdled  a  dvU  case,  that 
which  is  done  by  a  decision  according  to  the 
merits,  is,  giving  to  the  plaintiff  the  benefit 
claimed  by  his  demand,  iif  so  it  be  that  his 
individual  case  is  contained  in  the  species  of 
case  in  which  it  has  been  declared  by  the  law 
that,  by  every  individual,  whose  case  is  in- 
cluded in  that  same  species  of  case,-  a  benefit 
of  the  sort  so  designated  shall,  on  his  demand, 
be  put  in  his  possession  by  the  appropriate 
judge :  thus  giving  to  the  plaintiff  liie  benefit 
in  question,  if  his  case  is  within  that  same 
species  of  case,  and  thereby  of  necessity  sub- 
jecting the  defendant  to  the  correspondent 
burthen :  refusing  the  benefit  to  the  phiintiff  if 
his  case,  as  above,  is  not  within  the  species  of 
case,  and  thereby  keeping  the  defendant  dear 
and  exempt  fi'om  the  correspondent  burthen. 

In  the  sort  of  case  called  a  penal  case,  a 
decision,  according  to  the  merits,-  is  a  decision 
by  whidi  the  defendant,  if  guilty,  is  pro- 
nounced guilty :  if  not  guilty,  not  guilty. 

On  each  occasion,  two  questions,  essentially 
different,  how  intimately  soever  connected, 
come  necessarily  under  consideration:  the 
question  of  law  and  the  question  of  fact.  But 
of  this  distinction,  for  the  present  purpose, 
nothing  further  will  require  to  be  said.  Only 
that  it  may  be  seen  not  to  have  been  over- 
looked, is  this  short  mention  made  of  it. 

Such  being  the  description  of  a  decision 
according  to  the  merits,  now,  in  exact  con- 
trast to  it,  comes  the  description  of  a  decision 
not  according  to  the  merits. 

In  its  general  description,  as  above,  a  de- 
cision according  to  the  merits  being  a  decision 
by  which,  on  the  occasion  in  question,  exe- 
cution and  effect  is  given  to  the  law :  in  the 
case  of  a  dedsion  not  according  to  the  merits, 
on  the  occasion  in  question,  execution  and 
effect  is  not  given  to  the  law. 

In  a  dvil  case,  a  dedsion  according  to  the 
merits  was  a  dedsion,  by  which  the  plaintiff 
was  put  in  possession  of  the  benefit  in  ques- 
tion, as  above :  a  dedsion  not  according  to 
the  merits,  is  accordingly  a  dedsion,  by  wUch, 
in  that  same  same  case,  a  refusal  express  or 
virtual  is  made,  so  to  put  him  in  possession, 
as  above. 

In  a  penal  ease,  a  dedsion  according  to 
the  merits,  was  a  dedsion,  by  which,  if  the 
defendant  was  guilty,  he  was  pronounced 
guilty;  if  not  guilty^  hot  guilty :  a  dedsion 


not  according  to  the  merits,  is  accordingly 
a  dedsion  by  which,  if  the  defendant  was 
guilty,  he  is  pronounced  not  guilty ;  if  not 
guilly,  guilty. 

Here  then  are  four  distinguishable  forms 
of  injustice:  and  by  every  decidon  not  ac- 
cording to  the  merits,  in  some  one  or  more  of 
these  forms,  is  injustice  committed. 

Moreover,  in  no  other  than  in  one  or  other 
of  these  same  four  forms,  by  a  judge  acting 
as  such,  can  injustice  be  committed:  into 
one  or  more  of  litem  wiU  be  found  resolvable 
every  dedsion  to  which,  with  propriety,  in- 
justice, or  say,  contrariety  to  justice,  can  be 
imputed. 

Of  the  injustice  committed  by  means  of 
this  device,  the  prime  instrument  is  the  word 
nullificatioHj  with  the  other  words,  nouns 
substantive,  nouns  adjective,  and  verbs  con- 
nected with  it,  and  the  phrases  in  the  com- 
podtion  of  which  they  have  place :  null,  void, 
null  and  void,  bad,  error,  irregularity,  flaw, 
vacate,  avoid,  avoidance,  quash,  set  adde, 
annul,  nullify,  fiital,  quirk,  quibble. 

Compared  with  this  of  nullification,  of  all 
other  modes  put  together,  in  which  injustice 
is  capable  of  bdng  committed  by  decisions 
not  according  to  the  merits,  the  importance 
would  be  found  inconsiderable :  the  burthen 
of  research  and  examination  would  not,  on 
this  occadott,  be  pdd  for  by  the  benefit  of 
the  acquidtion. 

In  the  group,  composed  of  these  four  great 
aggregates^  are  united  four  elementary  ingre- 
dients, by  universal  consent  adcnowle^ed 
in  the  character  of  so  many  modifications  of 
injustice ;  these  are  punishment  ex^post-facto, 
or  as  some  style  it,  retro-active — disappoint- 
ment of  established  expectations,  complete 
arbitrariness,  mis- seated  punishment.  Of 
retro-active  punishment,  the  so  flagrant  and 
incontestable  injustice  is  an  established  and 
frequently  drawn-upon  source  of  condemna^ 
tion  z  and  this  even  under  statute  law,  under 
which  it  is  so  rarely  inflicted,  even  by  the 
worst  constituted  and  worst  exercised  go- 
vernments. 

In  the  case  of  judge-made  law,  this  retro- 
activity is  of  the  very  essence  of  this  spedes 
of  law,  as  contradistinguished  fi'om  statute 
law :  and  this  even  when  the  dedsion  is  on 
the  merits. 

But,  when  not  on  the  merits,  it  stands  upon 
ground  very  different  from  what  it  does  when 
on  the  merits :  ground  widely  different  and 
much  worse. 

When  on  the  merits,  there  is  always  some 
analogy  between  the  state  of  the  case  on  the 
oocadon  of  the  deddon  in  question,  and  the 
state  of  the  case  on  some  anterior  deddon  or 
deddons,  to  which  reference  is  made :  and 
those  to  which  the  analogy  it  bears  is  looked 
upon  as  being  the  dosest,  are  uniformly  those 
which  are  looked  out  for  in  preference.    How 
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boMtantly  opponte  in  this  respect  i§  the  cue 
where  the  onljr  grounds  on  which  the  decision 
k  formed,  are  sudi  as  avowedly  have  nothing 
to  do  with  the  merits  1  — ^bear  no  analogy 
Whatsoever  to  the  merits  I 

As  to  punishment,  the  name  is  on  this  oe- 
teion  employed,  beouise,  whether  or  no  the 
sttfiTering  produced  is  produced  under  the  name 
of  punishment,  such  upon  the  individual  who 
suffers  is  the  effect. 

>  Now  as  to  disappointment.  Ofanoccur- 
ttece  from  which  expectation  of  benefit  in  any 
shape  experiences  disappointment,  pain,  in 
■oaoe  degree  or  other,  is  a  constantly  attadhed 
consequence :  in  the  exclusion  put  upon  this 
pain  may  be  seen  the  sole  but  perfectly  suffi- 
cient immediate  reason  for  giving  to  every 
man  whatsoever  is  deemed  his  own,  instead 
of  suffering  another  to  get  or  keep  possession 
of  it.  No  oth^mrise  than  by  statute  law,  and 
in  proportion  to  the  extent  of  it,  can  this  so 
desirable  exdusion  be  effected :  by  statute  law 
pre-estdblished,  fore-known  and  fore-notified. 
Of  judge-made  law,  the  general  incapacity  of 
jbrniveying  this  same  so  dcmrable  information 
is  the  essential  and  distinctive  characteristic. 
^ttt,  on  every  occasion,  as  above,  even  under 
judge-made  law,  it  is  more  or  less  extensively 
te  object  of  endeavour  to  confine  this  sort  oi 
vaeasy  sensation  within  as  narrow  bounds  as 
may  be ;  to  exclude  it  altogether,  if  possible; 
ted  at  any  rate,  on  each  occasion,  to  render 
tkc  probability  of  its  having  place  as  small  as 
possible.  On  the  contrary,  in  the  case  of  a 
liecision  not  on  the  merits,  the  probability  of 
the  existence  of  evil  in  this  stMpe  is  at  its 
naximttm :  in  a  word,  it  coincides  with  cer- 
tainty. For,  unless  where,  in  the  individual 
tase  in  question,  corruption,  or  some  uncom- 
mon distortion  of  the  intellectual  frame,  on 
the  part  of  the  judge,  is  supposed  or  suspected 
to  have  place,  by  whom  is  it  that  the  existence 
fof  any  such  phenomenon  can  naturally  be  ap- 
prehended, as  that  of  a  judge  so  lost  to  all 
sense  of  shame,  as  to  stand  forth  a  self-de- 
dared  perpetrator  of  injustice  ? 

Now  then,  by  the  practice  of  deciding  on 
grounds  palpably  foreign  to  the  merits,  has 
power  to  this  degree  arbitrary  been  actually 
established  in  themselves  by  English  judges. 
In  general,  they  are  expected  to  tread  in  one 
inother's  steps:  and  in  the  degree,  in  whidi 
this  so  indispensable  habit  is  conformed  to, 
depends  altogether  such  feeble  and  even  va- 
dliating  degree  of  security ,  as  it  is  in  the  power 
of  judge-made  law  to  afford.  But  when  at 
length  the  eyes  of  the  public  have  to  a  certain 
degree  opened,  the  evil  which  has  been  the 
Result  of  their  thus  treading  in  one  another's 
steps  in  some  cases  of  quibble,  has  become  so 
palpable  and  grossly  mischievous — giving  im- 
punity, for  example,  to  miu-derers,  beorase 
some  word  has  been  miswritten  or  left  un- 
written by  somebody, — when  things  have 
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eome  to  this  pass,  not  only  aUowaneebvt  ap- 
plause has  been  bestowed  on  m  departnie. 
Then  it  is  that  the  judge  finds  faimaelf  at  per- 
fect liberty  to  give  or  to  refuse  imponity  to 
the  murderer,  at  pleasure :  if  he  retoea  it» 
liberality  is  hb  word:  if  ha  givoo  ift»  elm 
deciMs. 

Now  as  to  the  oomplete  orbitrariness. 
Arbitrary  to  a  degree  of  perfection,  if  ib  any 
case,  is  the  power  of  a  judge  iaa  caae  in  wkkk, 
without  duager  either  of  pmrishmeeit  at  tho 
hands  of  the  law,  or  so  much  m  eenanre  at 
the  hands  of  public  opinion,  he  esn  give  aae- 
cess  to  plaintiff  or  to  defendant,  aceordiay  as 
he  happens  to  feel  indined.  Sudi  is  the  ease 
where,  within  his  reach,  he  sees  two  Ofipesite 
sources  of  decision,  from  eitber  of  wludi  he 
can  draw  at  pleasure :  one  wUdi  will  give 
success  to  the  |daintiff,  the  other  to  the  de- 
fendant. A  sort  of  vase  has  been  sees,  iroaa 
which,  at  command,  wine,  dther  of  oi 
or  another,  has  been  made  to  iow.  f 
emblem,  the  name  oHhedtmbkJbmtmMm  | 
dple  has  been  given;  to  the  prisdiple  ea 
which,  by  this  means,  and  in  this  shepe*  m 
power,  which  to  the  extent  of  it  is  so  coa> 
pletdy  arbitrary,  has  been  eetaUished. 

To  such  a  pitch  of  perfection  has  the  exer- 
cise of  power  in  this  shape  been  carried,  that 
of  late  days  a  judge  has  been  seen  aeeutiBg  the 
quibble  one  day,  giving  effect  to  it  the  neit^ 
To  what  cause  such  inoonsistencj  shoeM  be 
ascribed— whether  to  oormption,  or  to  thai 
wrong-headedness  whidi,  to  so  gieei  an  ex- 
tent, judge-made  law  cannot  £ni  to  prapa^ 
gate,  it  is  not  possible  to  determines  to^dif 
it  is  probably  wrong-headedness :  to  ■iofrew 
it  may  be  the  other  cause. 

While  decision  on  any  other  ground  thaa 
the  merits  is  allowed  of  in  any  eaae,  thos  the 
matter  must  continue:  and  for  thecxthrpatiesi 
of  this  enormity,  nothing  short  of  an  catiralf 
new  system  of  procedure  can  suffices 

Lastly,  as  to  siis-seaferf  jnmuhwtemt,  De- 
linquency,  such  as  it  is,  being  impateii  to  one 
person,  not  on  him,  but  on  some  other — and 
that  other  one  to  whom  no  delin<iucncy  la  aay 
shiKpe  is  Imputed,  is  the  burthen  of  mmSBrimm 
imposed.  The  attorney  (say  of  the  plaiatiH^ 
is  supposed  to  have  written  some  word  wropf  t 
for  this  impropriety,  real  or  pretended,  if  xeol^ 
intended  or  unintoided,  his  dient,  the  phmi- 
tiff,  is  made  to  lose  his  cause.  Ifthecaaebe 
of  the  number  of  those  in  wluuh,  in  eonjvie- 
tion  with  the  individual,  the  oonditioB  eC 
the  public  at  large  is  considered  as  auAeris^ 
as  in  the  case  of  robbery  and  murder — ofthoae 
in  which  the  evil  diffuses  itsdf  throegh  Hie 
public  at  large,  without  infiinging  on  any  one 
individual  more  than  another,  as  in  the  ease 
of  an  offence  affecting  the  revenue, — iateaAer 
of  these  cases,  it  is  the  public  ^at  thna,  fer 
the  act  of  the  individual,  is  madf-to  snflfcr : 
to  the  guilty  individualy  impvaity  ia  thhs  ied4 
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out :  to  the  not  guilty  indiTidiuil»  or  pablie, 
groandleH  suffering!. 

In  the  ezprenion  by  which,  upon  any  opetn- 
tkm  or  inttroment)  nmBifieaiioH  is  pronounced, 
emplojment  given  to  n  tort  of  fiction  is  ift> 
^red.  One  operstion  which  has  been  per- 
formed is  spoken  of  as  if  it  had  not  been 
performed :  the  instrument  whidi  has  been 
brought  into  existence  is  spoken  of  as  not 
having  had  existence :  at  any  rate,  things  are 
put,  and  professed  to  be  put,  into  the  state 
in  which  they  would  have  been,  had  no  such 
operation,  no  such  instrument,  had  place. 
Amidst  instances  of  mendadty  so  mi»eh  more 
llagrantt  scartely  would  such  a  one  as  tids 
have  been  worth  noticing:  but  for  exemplip 
fication  and  explanation  of  the  effects,  this 
mention  of  it  may  be  not  without  its  use. 
An  offender,  for  example,  has  been  brought 
to  trial,  and  conviction  has  ensued :  in  the 
instrument  of  accusation  (ny  the  indictmeitt,) 
one  of  those  >lai9«,  manumctured  perhaps  for 
the  purpose,  has  been  discovered :  in  conse<> 
<luenoe  of  the  observation,  arrest  of  judgment, 
as  the  phrase  te,  has  been  pronounced.  What 
is  the  consequence?  Whatever  Aa«  been  done 
b  to  be  conndered  as  if  it  had  noi  been  done: 
information  which  has  been  elicited,  is  to  be 
considered  as  not  having  been  elicited :  evi- 
dence, by  which  the  foot  of  the  delinquency 
has  been  put  completely  out  ai  doubt,  having 
been  elicited,  and  with  perfect  accuracy  com- 
mitted  to  writing,  is  to  be  considered  as  never 
having  had  existence. 

In  civil  cases,  the  effect  is  the  same.  The 
same  convenient  extinction  of  evidence  has 
place,  when  a  new  trial  has  been  granted  and 
brought  on:  though  in  this  case  not  being 
needed,  no  such  word  as  nuBifieation,  or  any 
of  its  synonyms,  as  above,  is  employed. 

Peremptory  and  dUlatohf :  by  these  two  words 
are  designated  the  two  so  widely  different  ef- 
fects produced  in  difSsrent  cases  by  nuUifiea- 
tion.  Gsae  in  which  the  triumph  of  injustioe 
is  most  complete,  that  in  iriiidi  the  ^eet  is 
peremptory,  or  say  definitive :  because  a  word 
has  been  mis-spelt  by  a  copying  derk,  a  con* 
▼itfted  murderer,  for  example,  walks  out  of 
court,  under  the  eyes  of  his  deliverer  and  ac- 
cessary after  the  feet  —the  quibble-sanctioning 
judge--to  commit  ulterior  murders.  Through- 
out the  whole  field  of  penal  law,  of  nullifica- 
tion pronounced  on  the  proceedings  on  grounds 
foreign  to  the  merits,  this,  ac«3ording  to  the 
general  rule,  and  expressed  in  the  language  ci 
Ronian  Uw  bv  the  words  iMm  fr»s  t»  t<<ei)i,  is  the 
e^et  NeecUessly  promotive  of  guilt  as  this 
rule  woidd  bein  any  case,  it  would  not  be  near 
so  amply  so  as  it  is,  were  it  not  for  the  blind 
fixation  principle,  applied  to  days,  as  above. 
Endless  is  the  variety  of  accidents — endless 
the  variety  of  contrivances — by  any  one  of 
which  a  necessary  witness  may  be  kept  from 
being  fectlteoming  at  the  day  and  within  the 


hour  prescribed ;  while  on  t  circuity  the  judges^ 
with  their  et  csteras,  are  drcumgirating,  aa 
if  by  steam,  on  a  wheel  without  a  drag. 

Humanity,  that  humanity  which  has  penny 
wisdom  for  its  counsellor,  that  humanity  whioi 
can  see  the  one  object  under  its  nose,  but 
not  the  hundred  of  the  like  objects  at  a  few 
rods  distance,  applauds  the  impunity  given  in 
this  case :  Oonsistency  would,  if  listened  to^ 
extend  the  impunity  to  all  other  esses :  then 
would  society  fell  to  pieces :  and  in  Bladk- 
stone's  phrase^  everything  would  be  as  it 
should  be. 

All  this  supposes  the  ease  to  be  of  the 
number  of  those  called  criminal  or  penal:  for^ 
to  these  Words  substitute  the  word  dri(  the 
eyes  of  humanity  are  closed.  In  every  esse 
tiaUed  dml,  a  new  trial  may  be  granted :  in 
cases  called  peao/,  not :  in  the  case  called  civile 
the  loss  a  defendant  stands  exposed  to,  may 
amount  to  pounds,  by  tens  of  thousands  a-yeari 
in  the  case  called  penal,  it  may  not  amount 
to  ten  shillings ;  but  cases  called  civil  may, 
on  revision,  be  found  pregnant  with  fees  to 
any  amount :  cases  called  penal  are  compa^ 
ratively  barren. 

When  the  immediate  effect  is  no  more  tbaii 
dilatory,  the  evil  is  not  so  complete,  nor  in 
every  part  certain.  But,  to  a  more  or  less 
considerable  extent,  evil  has  place  in  every 
such  case  — evil  by  delay ;  and  delay  of  jus-i 
tioeis,  so  long  as  it  lasts,  denial  of  justice : 
add  to  this*  evU  by  expense  of  the  repetition :, 
— that  evil,  out  of  which  cometh  forth  that 
same  rektive  good  —  Judge  and  Cki.'s  profit 
— the  contemplation  of  which  constituted 
the  motive  and  efiicient  cause  by  which  thtf 
arrangement  was  produced. 

Add  now  the  effect  of  the  instruments  of 
regularly  organised  delay  called  terms  and  ci^^ 
cuite,  combined  with  that  of  the  blind  fixation 
principle,  applied  to  daye.  Now,  in  the  casd 
of  a  new  trid,  oomes  an  interval,  in  some  cases^ 
of  half-a-year,  in  others  of  a  whole  year,  in- 
terposed between  the  original  series  of  pro& 
eeedinga,  and  the  repetitional  proceedings,  i^ 
granted.  In  this  state  of  things  to  a  prodi- 
gious extent,  the  dilatory  operation  of  thtf 
virtual  nullification  put  upon  the  original  siit 
of  proceedings  becomes  in  effect  peremptori^ 
and  condusive.  A  necessary  witness  dies* 
goes  off  of  himself  to  the  antipodes,  or  ia 
bought  off:  of  the  suitors,  at  whose  charge^^ 
in  esse  of  nullification,  the  quibble  has  been 
made  to  operate,  or  without  need  of  nuBifi^. 
cation  the  necessary  piece  of  evidence  ha* 
been  kept  out  of  the  way,  the  purse  or  tha 
spirits  have  become  exhausted.  As  often  aa 
this  has  place,  the  dilatory  effect,  though  in 
name  and  outward  appearance  less  pemidoua 
than  the  peremptory,  is  in  reality  much  more, 
so:  the  expected  remedy  is  extinguished :  and 
to  the  oxpense  and  vexation  attached  to  tlM 
pursuit  01  it^  a  fre«b  ^piantit/  is  added 
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Such  is  the  advantage  wUcb,  by  the  so 
elaborately  and  successfully  organized  system, 
is  given  to  dishonesty  when  conjoined  with 
opulence,  that,  in  many  instances,  to  the  pur- 
pose of  the  preponderantly  opulent  depredator 
or  oppressor  by  whom  the  depth  of  his  des- 
tined victim's  purse  has  been  sounded,  so  &r 
as  regards  ultimate  success,  the  difference 
between  the  peremptory  and  the  dilatory 
effect  of  nullification  may  be  made  to  vanish. 

XII.  Device  the  Twelfth  _  Jwriee  eubdued 
and  subjugated. 

Not  at  the  period  here  in  question  was  this 
exploit  hatched :  juries,  it  seems  probable, 
were  not  at  that  time  in  existence.  But  it 
was  at  that  period  that  the  foundation  was 
laid,  of  the  power  by  which  this  subjugation 
was  accomplished :  and  the  only  use  of  the 
inquiry  being  how  the  yoke  imposed  on  the 
people  by  Judge  and  Co.  may  be  shaken  off 
—  a  yoke  of  which  this  forms  no  inconsider- 
able a  portion,  a  topic  so  important  could  not 
be  left  untouched. 

The  origm  of  the  jury  institution  is  lost  in 
the  douds  of  primeval  barbarism :  inference 
must  here  be  called  in  to  do  the  work  of  nar- 
rative. That  which  inference  suggests  b  this : 
Of  some  greater  number,  twelve  or  any  other 
detemfinate  number  could  not  but  have  been 
a  sort  of  committee.  To  the  eyes  of  the  his- 
torian not  uniformly  distinguishable  was  the 
entire  body  and  the  committee.  When  the 
one  supreme  criminal  judicatory — the  some» 
times  metropolitan,  sometimes  travelling  ju- 
dicatory— was  instituted,  then,  all  over  the 
country,  were  extinguished  the  small  territo- 
rhd  and  adequately  numerous  local  judica^ 
tbries,  in  which  the  inhabitants  in  general 
took  that  part,  which,  scarcely  in  those  rude 
ages,  could  be  well  defined,  and  if  ever  so 
well  then  defined,  could  not  now  be  deter- 
mined and  stated.  What  was  to  be  done? 
Even  under  the  then  existing  thraldom,  sub- 
▼ersion,  completed  at  one  explosion,  might 
have  been  too  shocking  to  be  endurable. 
«  Come  to  me,  wherever  I  am,  and  sit  under 
me,  as  you  do  now  under  your  several  judges. 
Come  to  me :  I  do  not  say  all  of  you,  for  in 
that  case  all  production  would  be  at  a  stand 
— but  a  part  of  the  number  selected  from  the 
whole ;  in  a  word,  a  committee ;  and  let  the 
number  of  it  be  twelve."  When  from  (me  of 
these  small  judicatories  a  suit  was  first  called 
up  to  the  one  high  and  great  one,  something 
to  this  effect  must,  it  should  seem,  haye  been 
said.  The  shorter  the  journey,  the  less  bur- 
thensome  the  duty.  Whether  this  be  more 
or  less  burthensome,  the  more  important  the 
occasion,  the  more  pkusible  the  excuse  for  the 
imposition  of  that  same  duty.  Thus  it  was, 
iht^  practice  might  make  its  way  bv  degrees. 
As  to  the  number,  why  twelve?   Answer— i 


Twelve  was  the  ntimber  of  die  spotOes:  ia 
favour  of  no  other  number  could  so  eogeat, 
unanswerable  a  reason  be  anigiied. 

Be  this  as  it  may,  in  the  very  naftme  of  As 
case,  never  could  juries  have  been  altogether 
acceptable  associates  to  judges.  How  sfaouU 
they,  any  more  than  independent  Hooses  et 
Commons  to  Kin^?  Whi^soever  was  the  dis- 
position of  the  jadge,  partial  or  impartial, 
crooked  or  npngbt,  proportioned  to  tite  share 
they  took  in  the  buamess,  moat  fi«qacDtly  by 
intellectual  inaptitude,  but  sometimes  by  in- 
tdleetual  aptitude,  sometimes  by  moral  apti> 
tnde,  they  would  be  troublesome.  Act  they 
could  not,  without  bemg  so.  By  tlu ' 
existence  a  troublesome  duty  was 
upon  the  judge:  the  duty  of  giviiig  ao 
in  the  shape  of  a  reason  for  the  eourse  jti- 
scribed  by  him. 

Here,  then,  on  each  occasion,  on  the  neck 
of  the  judge  was  a  yoke,  which,  if  ii  eooU 
not  be  shaken  off,  was  to  be  rendered  as  light 
as  possible.  In  case  of  non-compliaiiee,  it 
might  by  nullification,  as  hath  been  aecn,  be 
got  fid  of.  But  nullification,  aa  hath  also  bees 
seen,  did  but  half  the  busiiiesB.  Troe  it  k, 
that,  when  applied  to  cases  called  dmi,  h 
could  always  prevent  a  well-grounded  demaad 
fi^nn  taking  effect;  but  it  eonld  not  so  cen- 
stantiy  give  effect  to  an  ungrounded  one.  Ap- 
plied to  penal  cases,  it  oould  at  pleaane  give 
impunity  to  crime ;  but  especially  in  capital 
and  other  highly  pcmal  cases,  scareely  of  Hadf 
could  it  be  made  to  subject  innoeenee  to  p«. 
nishment. 

What  remained  applicable  wi 
of  intimidation  and  delusion :  int 
applied  to  the  will;  delusion,  to  tke  i 
standing. 

Of  tile  intimidation  employed,  the  one 
word  aitaintt  will  serve  to  bring  to  view  a 
specimen.  Persons,  all  twelve,  tmprtnonrd: 
moveables,  all  forfeited;  dwellinga,  afi  Imd 
low;  habitations,  landa,  completely  devnata- 
ted;  with  etceteras  upon  eteetema.  Male^ 
fioence  must  have  been  drunk  when  it  esme 
out  with  this  Pandora's  box ;  actual  eaatery 
applied,  as  often  as  a  flea-bite  was  to  be  eorad. 
Down  to  the  present  hour,  this  is  law :  casi- 
tinned  such  by  judge-made  law.  Intlieeosine 
of  a  few  centuries,  statute  law  added  n  §em 
trifles,  that  these  serious  things  raigfat  lansm 
unaffected.  Statute  law  is  repealalde :  com- 
mon law  unrepealable.  Parliamenta  ai«  al- 
lowed to  correct  their  own  errors :  judges 
under  the  name  of  the  tyrant  phmtom,  fcnwas 
irresistible,  uncontroulable,  and  incorrigible. 
No  otherwise,  it  is  true,  than  by  mmtilmw 
on  the  part  of  twice  the  number*  eoold  Tcn- 
geance  be  taken  for  the  noo-compliancft  of  tbe 
twelve.  But  the  inatancea  first  ciMiaen  for 
this  infliction  would  naturally  be  tkoor  ia 
which,  on  the  part  of  the  sufieren,  the  dalm- 
quency  had  been  least  qoettioiMbie.    At  any 
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rate^  vpon  Jvd§e  and  Co.  would  iBiietidki  in 
such  aort  d^mid,  tbat,  of  non-complianoe,  a<- 
tetkC  could  tearcely  fiil  to  present  itielf  as  a 
more  or  less  probable  consequence. 

Of  an  infliction  thus  atrocious,  the  fre- 
quency, as  it  presents  itself  in  tbe  books,  is 
perfectly  astounding  to  a  reflecting  mind.  No 
otherwise  than  by  attamt,  could  the  effect 
placed  in  these  days  by  new  trial,  be  pro- 
duced in  those.  As  often  as  a  new  trial  is 
granted  now,  conceive  the  Pandora's  box 
opened  there. 

Note  well  the  efficiency  of  the  instrument. 
Like  the  fabled  rasors,  it  performs  the  Work 
of  itself  without  need  of  a  hand  to  guide  it. 
As  it  is  with  corruption,  so  is  it  with  intimi- 
dation. To  produce  the  effect,  neither  dis- 
course nor  expression  of  will  in  any  other 
shape,  is  necessary :  for  the  production  of  the 
effect,  reiative  situation  is  perfectly  sufficient. 
Where  the  intimidation  was  inapplicable,  af- 
terwards when  at  length  the  stream  of  civi- 
lisation had  washed  it  away  altogether, — 
remained,  as  the  only  instruments  applibable, 
arrogance  and  ajolery.  Of  the  two  instru- 
ments, arrogance  was,  of  course,  to  the  ope- 
rotor,  the  more  acceptable.  The  use  or  it 
presented  no  great  difficulty.  *'  The  law, 
^quoth  the  judge)  is  so  and  so."  So  fiir  the 
judge :  but  what  law  ?  No  law  was  there  in 
the  case.  Who  made  it?  The  law — meaning 
that  podiion  of  it  to  which  he  gave  the  force 
of  law — it  was  he  who  made  it ;  made  it  out 
of  his  own  head,  made  it  for  his  own  purpose, 
whatsoever  that  purpose  happened  to  be. 

Take,  lor  example,  libel  law.  A  libel? 
What  is  it?  Answer  ^i^  If  I  am  a  judge,  any 
piece  of  printed  paper,  it  would  be  agreeable 
to  me  to  punish  the  man  for.  Is  he  a  man  I 
choose  to  punish  ?  I  make  it  a  libel  i  is  he  a 
man  I  choose  not  to  punish?  Imake  it  anon- 
libeL  But  is  it  possible  that,  to  a  man  in 
power^  it  should  be  agreeable  to  leave  unpu- 
nished any  individual  audacious  enough  to  say 
anydiing  otherwise  than  agreeable  to  a  man 
in  power  ?  O  yes ;  it  is  ^ust  possible. .  Wit- 
ness Morning  Chronicle  m  the  days  (4  Perry 
and  Lord  Chief-Justice  EUenborougL 

Now  suppose  a  oods  in  existence.  Junes 
are  now  emancipated.  Judges  in  effect  now : 
no  longer  dupes ;  no  longer  tools ;  and,  by  the 
shackles  imposed  on  tlw  mind,  made  slaves. 
Judges  in  effect  now,  because  ennobled  and 
quabfied  so  to  be.  The  law  (say  they)  is  so 
.and  so :  how  should  it  be  otherwise  ?  not  be 
what  they  thus  say  it  is  ?  The  book  is  opened : 
there  the  passage  is  «^  they  see  it.  More  ef- 
fectually learned  would  be  the  least  learned 
juryman  in  such  a  state  of  things,  than,  under 
the  existing  system,  the  most  learned  judge. 

To  the  exi$tmg  system  apply  (be  it  re- 
membered) these  remarks :  not  to  an  improved 
system,  under  which  judges  would  be  made 
rfltpqnsible^  and  sppeals  to  a  superior  judica- 
VoL.  V^. 


tory  efie«tnal,  ss  well  as  the  appeal  to  public 
opinion^  strengthened  by  extension  given  to 
publication:  under  such  a  system,  greater 
might  be  the  power  reposed  in  the  experi- 
enced, less  in  the  unexperienced  hands. 

**  Thus  stands  the  law  I"  Under  the  exist- 
ing system,  when  a  dedaration  to  this  effect 
is  made  bv  a  judge,  from  what  set  of  men,  in 
the  situation  of  jurymen,  can  non-compliance, 
how  necessary  soever  to  justice,  be  ordinarily 
expected?  In  this  case,  that  being  assiuned 
as  true,  which,  in  every  common  law  case,  is 
so  opposite  to  true — that  is  to  say,  the  exist- 
ence of  the  law  in  question — to  the  judge 
must  this  same  law  be  known,  if  to  anybody; 
as  to  these  his  unlearned  pupils,  to  them  it  is 
completely  unknown :  so  the  inward  consci- 
ousness of  each  man  of  them  testifies.  With 
the  law,  which  thus,  at  the  very  moment  (rf* 
its  being  made,  is  revealed  to  them,  begins 
and  ends  their  knowledge.  In  such  a  state  of 
things,  so  effectually,  by  the  consdousnesi  of 
their  own  ignorance,  were  they  and  are  they 
blinded,  their  appointed  guid»i  may,  to  any 
degree,  be  blind,  without  being  seen  by  them 
to  be  so.  Under  these  circumstances,  what 
but  blind  compliance  could  then  be — aye,  or 
can  now  be — the  general  practice?  What 
exceptions  there  are,  are  such  as  are  formed 
by  here  and  there  a  rare  occurrence,  operating 
upon  a  rarely  exemplified  set  of  dispositions. 

Of  the  acquitted  decapitator,  mention  has 
been  made  above.  If,  by  a  union  of  past  ab- 
surdity and  present  arrogance,  a  jury  csn  be 
brought  to  this,  to  what  is  it  they  cannot  be 
brought?  But,  in  that  case,  how  much  is  to 
be  ascribed  to  judge's  influence,  how  much  to 
jurymen's  abhorrence  of  death  in  the  character 
of  a  punishment,  cannot  be  affirmed  with  cer- 
tainty: and  so  long  as  the  punishment  is 
deaUi,  impunity  wiU,  everv  dajr,  be  approach- 
ing nearer  and  nearer  to  the  being  every  day's 
practice. 

XIII.  Device  the  Tkirieenih  -^Juriediciian^ 
wkefe  it  shouid  he  eiUire,  epUt  and  epUced. 

Jurisdiction  has  two  fields  —  the  local  and 
the  logical:  the  local,  or  aay  territorial,  di- 
vided into  tractg  of  territory:  the  logical,  di- 
vided into  eortM  of  casee.  In  the  local  field, 
that  whidi  the  interests  of  justice  require  is, 
as  hath  been  seen,  multiplicity  ;  in  the  logical 
field,  as  will  be  seen^  unity.  So  much  for  rea 
son :  now  for  practice.  Where,  by  the  inte- 
rests of  justice,  multiplicity  was  required,  the 
interest  of  Judge  and  Co.  established,  as  has 
been  seen,  the  umty :  where,  by  tbe  interests 
of  justice,  unity  was  and  is  required,  the  op- 
posite interest  of  judicature,  that  is  to  say, 
that  same  sinister  interest  wiU  now  be  seen 
establishing  multiplicity. 

From  the  expression  jurisdiction  q)lit,  let 
it  not  be  conceived,  a«>  if  at  the  initiid  point 
Hh 
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of  time  in  question,  the  field  of  legislation 
was,  in  its  whole  extent,  covered  as  it  were 
by  one  large  block ;  and  that,  at  different 
times  thereafter,  by  the  introduction  of  wedges 
or  otherwise,  the  block  was  broken  into  the 
existing  splinters,  connected  together,  as  they 
may  be  seen  to  be,  by  the  conjunct  sinister 
interest.  The  case  is,  that  it  is  by  degrees, 
as  will  be  seen,  that  the  aggregate  composed 
of  the  splinters  has  been  brought  into  its  pre- 
sent so  commodious  state :  namely,  in  some 
instances  by  fissure,  in  other  instances  by  the 
gradual  addition  of  portions  of  new  matter 
spliced  to  the  older.  Splitting  and  tpUcing — 
by  the  union  of  these  two  operations  has  the 
actual  aggregate  result  been  brought  into 
existence. 

Matter  of  the  aggregate  this :  Of  the  sub- 
stantive branch  of  law  different  masses,  three 
or  four :  and,  for  giving  execution  and  effect 
to  them,  more  than  twice  as  many  of  the 
matter  of  the  adjective,  or  say  procedure 
branch  of  law ;  constituted  every  one  of  them, 
chiefly  of  the  fictitious,  or  say  judge-made 
sort ;  with  only  here  and  there  a  patch  of 
real  law  —  of  legislature-made  law — stu<^ 
in. 

In  the  keeping  of  these  portions  of  matter 
in  the  hands  of  different  sets  of  judges,  not 
in  the  original^  placing  them  in  these  or  any 
c»ther  separate  hands,  consists,  at  present,  the 
sinister  practice  —  the  device :  in  the  union 
of  them,  in  each  territory,  in  one  and  the  same 
hand,  the  sole  remedy. 

As  to  the  splitting,  in  some  instances,  the 
operation  by  which  it  was  effected  was  per- 
formed at  one  stroke ;  that  is  to  say,  by  one 
statute :  call  the  mode,  in  this  case,  the  ail- 
at-once  or  declared  mode ;  in  other  instances, 
silently,  gradually,  and  imperceptibly:  call 
it,  in  this  case,  the  undeclared  or  gradual 
mode. 

So  likewise,  as  to  the  spUcing. 

Short  description  of  the  modes  of  opera- 
tion in  the  two  processes  this : — 

Original  stock  or  block,  the  grand  judidal 
authority,  instituted  by  William  the  Con- 
queror, and  styled  the  aula  regit :  AngHce, 
the  king't  hall  or  court, 

1.  Splinter  the  first,  court  Christian^  alias 
Spiritual,  a]iaB  Ecclesiastical:  species  of  ope- 
ration, difficult  to  say  whether  the  splitting 
or  the  splicing.  Mode  of  operation,  at  any 
rate,  the  gradual  By  the  terror  of  punish- 
ment in  the  future  life,  it  acquired,  as  will 
be  seen,  powers  of  legislation  and  judicature 
in  the  present. 

2.  Splinter  the  second,  courts  of  Exche- 
juer,  stock  or  block,  as  above,  tkeAuIa  Regis 
jurisdiction.  Out  of  the  administrative  autiio- 
rity,  now  called  the  receipt  of  the  Exchequer, 
instituted  for  the  collection  of  the  revenue, 
grew  the  judicative,  called  the  court  of  Ex- 
chequer.   Where  contestation  has  place,  if 


and  in  so  fiv  as  profiBMonal  aanatantt  ne 
called  in,  admimstration  beoomea  jmficafarc; 
Mode  of  operation,  gradual ;  maniherB  of  tk 
court,  a  portion  of  tliose  of  the  amU  regis. 

3.  Splinter  the  third.  Chancellor's  jumdie- 
tion.  Stock  or  block,  the  Aula  R^gia  jurisdc- 
tion.  This  functionary,  decidedly  m  member 
of  tiie  Aula  Regis,  officiated,  therein  as  se- 
cretary  of  state :  and,  at  the  same  time,  hb 
being  the  office  from  which  issued  the  instro- 
ments,  still  styled  originalwritnm  instruiiiegtSi 
by  which  commencement  was  giTen  to  ao  muj 
sorts  of  suits,  exercised  thereby,  in  subordi- 
nation to  the  legislative  authority  of  the  no- 
nardi,  a  sort  of  unperceived,  but  not  the  lest 
real  authority  of  the  same  Idnd.  Species  of 
operation,  the  splitting :  mode,  the  giadoal. 

4.  Splinter  the  fourth,  jurisdiction  of  the 
court  (^Common  Pleas.  Stock  or  Mode,  the 
jurisdiction  of  the  Grsnd  Justicmry.  Spe- 
cies of  operation,  the  splitting.  Mode,  theoC- 
at-once  mode.  Splitting  instrument,  magm 
charta:  remnant  of  the  original  stock  cr 
block,  the  court  of  King's  BaMh.  Bosioess 
now  styled  dvU,  allotted  to  the  CoDmaa 
Pleas;  business  now  styled  msitne/ or  j»mA 
reserved  to  the  King^s  Bench:  alao,  either 
reserved  by  original  institution,  or  aeqiiired 
by  encroadmient,  the  appellate'a  aoperiontj 
over  the  Common  Pleas. 

5.  Splinter  the  fifth,  equity  jurisdiction  of 
the  Chancellor's  court.  Stock  or  Uock,  the 
aggregate  of  this  same  functionary's  aothorirr. 
Species  of  operation,  splicing:  mode  aQeiiz. 
unperceived,  graduaL  Remnants,  the  cdsd- 
mon-law  business,  now  styled  the  psttg-heg 
jurisdiction:  petty  in  name,  petty  in  bdk 
and  nature. 

6.  Splinter  the  sixth,  equity  jurisdictiia 
of  the  court  of  Exchequer.  StcM^  or  block. 
the  oomnon-law  business  of  that  aame  oooit. 
Species  of  operation,  splicing.  Mode  anper- 
ceived,  gradual :  performed  in  imitation  of 
the  Chancellor's  equity  jurisdietion. 

7.  Splinter  the  seventh.  Bankrupt  Petitioa 
court.  Stock  or  block,  the  Chancery  jorb- 
diction.  Species  of  operation,  Sluicing.  Mode, 
the  all-at-once  mode.  Splicing  instrmness, 
the  stetute  34  and  35  Henry  VDL  ch.  4. 

8.  Splinter  the  eighth,  IneolTeBc^  eovrt. 
Stock  or  block,  again  the  Chancery  jarisdtc- 
tion.  Species  of  operation,  qilieuig.  Mode, 
the  all-at-once  mode.  SpUdng  inalTiiBe«. 
53  Geo.  m.  di.  102:  SubsequenUy  apphcd 
instruments,  54  Geo.  IlL  ch.  28,  and  3  Geei 
IV.  dL  123. 

9.  Splinter  the  ninth,  juiiadietioB  of  the 
justices  of  the  peace  acting  ccdlectivelj  m 
general  sessions.  Stodc  or  block,  the  Kisr'« 
Bench  jurisdiction.  Species  of  operatioa, 
splicing:  mode,  the aU-ai-amce mode:  si^kiae 
instrument,  statute  1st  Edw.  UL  st.  21,  c9l 
16. 

10.  Splinter  the  tenth,  jurisdiction  of  j-.:>- 
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ticet  of  the  peace  aeting  odleetlTely  in  not 
feMrer  than  two  at  a  time  in  pettjr  aessions. 
Stock  or  Uock— origbal,  the  King's  Bench 
jurisdiction,  aa  above :  immediate,  tiie  above- 
mentioned  genend-aessionajurisdietion.  Spe- 
cies of  operation,  splicing.  Splicing  inatni- 
menta,  varioua  consecutive  statutes.  On  the 
part  of  each,  mode  of  operation,  the  all-at- 
onoemode:  onthepartof  theaggregate>the 
most  thouj^tfiil,  silent,  or  unperedved  and 


11.  Splinter  the  eleventh,  jurisdiction  of 
justices  of  the  peace  acting  severally  through- 
out  the  suit  Stock  or  block— original,  the 
King's  Bench  jurisdiction :  immediate,  the  ge- 
neral-sessions jurisdiction,  aa  above.  Species 
of  operation,  mode  of  operation,  and  instru- 
ment,  as  above. 

12.  Slater  the  twelfth,  jnriafietion  al- 
lotted to  justices  of  the  peace  acting  seve- 
rally, and  exerdsmg,  at  the  outset  of  a  suit, 
a  fragment  of  jurisdiction :  the  suit  being, 
for  its  completion,  transferred  to  some  one  of 
four  other  j  udicatories :  as  to  which,  see  above, 
Device  XI.  Needless  transference  and  bandjf- 
ing,  StodE  or  Uock — the  King's  Bench  ju- 
risdiction. Species  of  operation,  splicing. 
Mode,  the  all-at-once  mode.  Slicing  instru^ 
ment,  statute  1  k  2  PhiL  and  Itoy,  ch.  13. 

IS.  Splinter  the  thirteenth,  junsdiction  of 
email-debt  courts.  Original  stock  or  block, 
the  Cowl  of  Requests  in  Westminster  Hall, 
long  since  abolished.  Species  of  operation, 
splicing.  Mode,  in  the  instance  of  each,  the 
all-at-once  mode.  Splidnginstruments,  a  muU 
titude  of  statutes,  each  confining  its  opera- 
tions to  some  narrow  portion  of  territory. 

Note,  that  in  almost  every  one  of  these 
cases,  the  course  taken  for  the  ascertamment 
of  the  truth,  in  relation  to  the  matter  of  frurt, 
18  different :  as  to  this  presently. 

Ecclesiastical  judicatories  for  maintenance 
of  disdpline  among  ecdesiastical  functiona- 
ries :  —  military  judicatories  for  maintenance 
of  disdpline  among  land -service  military 
functionaries :  —  the  like  in  relation  to  sea- 
aervice  military  functionaries.  Admiralty 
prize-courts :  on  the  subject  of  these  judica- 
tories, the  demand  for  explanation  not  being 
cogent,  and  room  being  defident,  the  sole 
purpose  of  the  mention  here  made  of  them  is 
the  apprehension  lest  otherwise  they  should 
be  supposed  to  have  been  overlooked. 

Mark  here  the  chaos  I  Different  brandies, 
or  say  masses,  of  substantive  law,  spun  out 
in  tins  dark  way  by  judge-made  law,  thus 
lamentably  numerous  1  and  for  giving  execu- 
tion and  effect  to  them,  to  each  a  different 
mass  of  procedure,  or  say  adjective  law: 
masses  framed  in  so  many  different  modes, 
ttid  upon  different  prindples! 

Single- justice  courts,  petty-sesi^onB  courts, 
fluid  small-debt  courts,  the  more  entitled  to 
remark,  as  affording,  perhaps,  the  only  in- 


stances in  whidi  judicial  procedure  haa  had 
for  its  main  enda  the  enda  of  justioe. 

Essentially  repugnant  to  the  ends  of  jus- 
tice (need  it  be  said?)  essentially  repugnant, 
if  anything  can  be — tiiis  system  of  disunion : 
proportionally  subservient  to  the  actual  enda 
of  judicature :  hence  die  arrangement  so  re- 
cently employed  in  kee|»ng  it  up :  in  parti- 
cular, as  between  equity  courts  and  common- 
law  courts. 

Condudve  to  the  ends  of  justice  will  this 
splitting  and  splidng  work  be  said  to  be  ? 
Well  then :  here  follow  a  few  improvemente, 
on  the  same  prindple.  To  ihe  bankmptcjf 
court,  add  a  stock^breaking  court:  to  the  tM« 
soheney  court,  a  non-soheneg  court,  a  aoa- 
payment  court,  a  non^Uquidation  court,  and  a 
ncn-diseharga  eonrt:  each,  witii  a  different 
mode  of  procedure.  Taking  for  the  twdfth* 
cake  the  jurisdiction  of  theiliila  Regis,  let  lota 
be  drawn  by  all  these  courts,  for  these  their 
respective  styles  and  titles.  Allot  to  each  of 
these  courts  one  commissioner  to  begin  with ; 
then  three  commissioners  (the  number  in  the 
insolvency  court  in  its  improved  state,)  then 
the  square  of  three,  9;  then  the  cube  of 
three,  27 :  then  the  fourth  power  of  three, 
81 ;  by  which  last,  the  number  of  the  com* 
missioners  of  banknq>ts,  or  bankruptcv,  will 
be  surpassed  by  eight,  and  proportionally 
improved  upon.  To  seeure  what  is  called 
qtuUiftcaiion,  meaning  thereby  appropriate  ap^ 
titade,  impose  as  a  task  and  test  the  having 
partaken  of  a  certain  number  of  dinners,  in 
some  one  of  four  great  haUs.  Of  situationa 
of  different  sorts,  in,  under,  or  about  these 
courts,  number  capable  of  being  occupied  by 
the  same  person  at  the  same  time,  ten :  \rf 
which  the  number  occupied  by  a  son  of  the 
ex-chancellor,  the  Earl  of  Eldon,  will  be  out* 
stript  by  one.  To  complete  the  improvement, 
condude  with  pensions  of  retreat,  after  ten 
years*  service,  and  pensions  for  ^ridowa,  or« 
phans,  and  upon  occasion,  asters. 

At  the  end  of  a  certain  length  of  time,  the 
existing  incumbrata  will  be  found,  eadi  of 
them,  at  the  same  time  insuffidentiy  and  more 
than  suffidenUy  apt>  as  was  the  case  with  the 
metropolitan  police  magistrates :  then  will  be 
the  time  for  adding  one-third  to  their  salaries  t 
with  or  without  the  like  addition  to  the  other 
just  mentioned  so  equitable  and  comfortable 
appendage. 

We  proceed  now  to  present  to  the  view  of 
the  Honourable  House  the  evib,  of  which 
this  system  of  disunion  is,  and  so  long  as  it 
continues  in  existence  cannot  but  be,  so  abun* 
danUy  productive :  we  shall  point  out  the 
cause  by  which  it  has  been  produced :  namdy, 
the  mixture  composed  of  primeval  inexperi- 
ence and  sinister  interest. 

In  particular,  in  regard  to  imprisonment 
for  debt,  on  its  present  footing,  to  wit,  at  tho 
commencement  of  the  suit-.-*  period  at  which 
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it  18  80  frequenilj  groundleBS,  and  so  con- 
stantly ungroimded,  it.  will  be  seen  that  it 
had  na  better  origin  and  efficient  cause,  than 
sinister  interest,  in  its  foulest  shape :  special 
original  cause,  as  will  be  seen,  of  this  abuse, 
the  splitting  of  the  Conunon  Pleas  jurisdiction 
firom  that  of  the  King's  Bench ;  thereafter 
immediate  cause,  the  grand  battle  between 
the  two  courts,  in  the  reign  of  Charles  the 
Second. 

The  use  of  confiision  has  already  been 
brought  to  view :  behold  now  one  pre-emi- 
nently useful  mode  or  efficient  cause  of  it. 
In  the  practice  of  a  large  proportion  of  all 
these  courts^  both  brandies  of  law  spun  out 
toother,  the  substantive  branch  out  of  the 
adjective,,  in  the  shape  of  tufitt,  by  the  judge 
in  the  course  of  the  operations  of  proce- 
dure, the  twist  afterwards  woven  into  piece- 
goods  by  the  firm  of  report-maker,  report- 
maker's  bookseller,  abridgment -maker,  and 
his  abridgment's  bookseller :  and  in  this  way 
it  is,  that,  on  pretence  of  judicature,  over  the 
whole  field  of  law,  power  of  legislation  con- 
tinues to  be  ezerdscKd :  exercised  by  the  com- 
bination of  sueh  essentially  and  flagrantly 
inecnnpetent  hands  I 

Are  you  a- chief  justice  ?  Have  you  a  law 
to  make  ?  to  make  on  your  old  established 
mode  ?  The  following  is  your  recipe.  Take 
any  word  or  number  of  words  the  occasion 
requires :  choosing,  as  fiu*  as  they  go,  such  as 
are  already  in  the  language :  but  if  more  are 
wanted,  you  either  take  them  from  another 
language,  old  French  or  Latin,  or  make  them 
CKit  of  your  own  head.  To  these  words  you 
attach  what  sense  you  please.  To  enable  you 
to  do,  by  this  means,  whatever  you  please, 
one  thing  <»ly  is  now  wanting.  Thiarisy-that, 
in  the  accustomed  form,  by  some  person  other 
than  yourself  (for  you  cannot  yourself,  as  in 
some  countries,  give  commencement  to  a  suit,) 
the  persons  and  things  to  be  operated  upon 
must  be  brought  before  you  by  the  king's  at- 
tomey-genend,  or  an  individual  in  the  cha- 
racter of  plaintiff.  This  done,  you  go  to  work, 
according  to  the  nature  of  the  case.  Is  it  a 
dvil  one  ?  To  the  phiintiff  you  give  or  refuse 
as  much  of  defendant's  property  as  is  brought 
before  you.  Is  it  a  criminal,  or  say  penal  one  ? 
Tou  apply,  or  reluse  to  ^ply,  to  the  defen- 
dant, the  whole,  or  more,  or  less,  of  the  pu- 
nishment demanded  for  him  at  your  hands. 
This  you  do  in  the  first  instance  before  and 
without  any  law  to  authorize  you :  for  no 
such  authorizing  law  have  you  any  need  of: 
after  which,  in  tiie  way  just  mentioned,  what 
you  have  done  receives,  in  print,  authority, 
extension,  and  permanence,  .from  the  above- 
mentioned  hands,  being  by  them  manufitctured 
into  a  sort  of  fictitious  law  doing  the  office 
of,  and  upon  occasion  overruling,  an  act  of 
parliament. 

From  the  process  pursued  in  the  principal 


of  these  manufcctories,  a  coneeptkiB,  it  is 
hoped,  tolerably  dear  and  eonect,  maybe 
formed,  of  the  manner  in  whidi  this  apedet 
of  manufacture  has  been,  and  cantiniiea  to  be. 


carried  on.    These  are  —  1.  Equity  i 

2.  Common-law  courts ;  3.  Coivta  *J"i«*^*ti 

alias  spiritual,  aUas  ecclesiastical  courts. 

I.  Turn  first  to  the  self-styled  eqmty  oDartg. 
Words  comprising  the  raw  materials,  truat, 

frauds  accident,  ir^unction,aectmmi,  wUh  the 
word  equity  at  their  head — here  we  have 
the  whole  stock  of  themy  or  thereabouts : 
stock  in  tpords  small :  but  in  matter  as  ahon- 
dant  as  heart  can  desire.  One  of  them,  the 
master-word  equity. — so  rich  is  it,  that  out  of 
^  it,  and  by  the  strength  of  it,  anything  coold 
yet,  and  to  this  day  can  be  done,  tliat  lost 
of  power  or  money  can  covet.  Wbai  oaa  it 
not  do?  It  can  tidce  any  ward,  every  infrat, 
out  of  the  arms  of  any  and  every  fiUJier,  wai 
at  the  fiither's  expense,  keep  craauning  H 
with  the  pap  of  imposture  and  eomiptioB, 
till  the  fiitiier  is  reduced  to  beggery,  and  tie 
entire  mass  of  the  child's,  rendered  aa  foal 
as  that  of  the  crammer's  mind. 

Equity?  what  means  it?  A  bettcnnoet, 
yes,  and  that  the  very  best,  sort  of  justice. 
But,  justice  beings  iLe  whole  together,  as 
good  a  thing,  what  must  not  this  very  best 
sort  be?  Be  it  what  it  may,  that  wliadi,  oo 
each  occasion,  is  done  by  the  judge  ci  aa 
equity  court,  is  it  not  equity?  WeU  then,  bf 
the  charm  attached  to  this  ^Tir^nating  word, 
to  whatsoever  he  does,  not  only  oompUaace 
and  acquiescence,,  but  admiration  and  laud, 
in  the  accustomed  and  requisite  quanti^,  are 
secured. 

II.  Next  as  to  the  oomsMm-law  courts;  aad 

in  particular  the  great  criminal-law  court 

the  King*8  Sench.  • 

Conspiracy,  Uaspheauf,  Ubel^  maSee,  Arew& 
of  peace,  bonos  mares,  with  their  et  caete- 
rag  — of  these  raw  materials  ia  composed  the 
stock  of  the  common-law  manufiictory.  That 
which  equity  does  for  chancellor,  that  er 
thereabouts,  the  sbgle  word,  eomspirmew, 
would  of  itself  be  sufficient  to  do  for  chi^ 
jtistice  of  King's  Bench.  With  thia  word  ■ 
his  mouth,  what  is  it  a  chief-jiistioa  caimoK 
do?  who  is  there  he  cannot  ponlali?  whsi 
is  there  lie  cannot  punish  for? 

Persons  conspire,  thipgs  coaiptre to  pro- 
duce effects  of  all  kinds,  good  aa  well  aa  bmd. 
In  the  very  import  of  the  word  eooapoacy  is 
therefore  induded  the  oonspiracy  to  do  a  bad 
thing :  now  then,  so  as  proof  has  been  bo; 
given  of  a  conspiracy,  that  is  to  say,  of  tte 
agreemg  to  do  a  something,  or  tiie  t«lWi«g 
i£out  the  agreeing  to  do  it,  the  H^Am^^  ^ 
this  same  sometUng,  and  the  quali^  aad 
quantity  of  the  badness,  follow  of  coone ; 
they  follow  from  the  vis  terwumi,  the  ▼crv 
meaning  of  the  word,  and  may  thmfoce  witW 
out  special  proof  be  assumed. 
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So  fiff,  to  good,  where  yoa  luTe  two  or 
more  to  ptuiisb.  But  how  if  there  be  but  one? 
In  this 'Case,  a  companion  must  be  found  for 
him.  But  this  eompwiion  it  is  not  necessary 
he  should  have  a  name:  he  may  be  a  jierwn 
unhunm:  for,  because  one  of  two  crhmnals 
is  unknown,  is  it  right  that  the  other  should 
escape  from  justice  ? 

So  much  for  the  King's  Bench  manufiMtory 
taken  singly.  Now  for  ditto  and  Common 
Pleas  united,  cases  and  suits  called  ciml: 
verbai  etoek  here  —  caee,  trover,  auumpnt, 
with  their  et  oeterss. 

Conspiracy,  blasphemy,  peace,  and  malice 
—  these  words  were  found  already  in  the 
hulguage,  and,  whatsocTer  was  the  occasion 
or  the  purpose,  required  only  a  little  twisting 
and  wresting  to  make  them  fit  it.  B<mo» 
mores,  trover,  and  aesumpnt^  had  to  be  im- 
ported ;  bomos  stores  and  asimmpsU  fromltalyi 
trover  from  France :  all  of  them  had  to  un- 
dergo, in  the  machinery,  more  or  less  of  im- 
provement, ere  they  were  fit  for  use.  Face 
would  have  been  as  intelligible  as  caee,  and 
served  as  well,  had  fortune  been  pleased  to 
present  it;  dover,  as  trover:  wmmptit  asos- 
ettmptit:  but  caee,  trover,  and  assampstY,  had 
fortune  on  their  side. 

IIL  Now  as  to  Court  Chrietian,  Vofieture, 
violent  or  gradual,  requisite  here.  Nothing 
requisite  to  be  done  otherwise  than  in  the 
quiet  way,  hyep&eitig:  by  spUctQg  performed 
imperceptibly,  and  in  the  durk ;  in  the  pitchy 
darkness  of  the  very  earliest  ages :  no  need 
of  custom,  of  •snatching,  in  the  manner  that 
win  be  seen  presenUy,  from  any  other  branch 
ef  the  Judge  and  Co.  firm :  simple  addition 
was  the  only  change  needed. 

Mode  of  proceeding,  or  say  recipe,  this :  — 
Take  any  act  of  any  person  at  pleasure ;  call 
it  a  tin:  add  to  it  a  punishment ;  eall  the 
punishment  a  peiumce.  Observe,  that  the 
agent  has  a  aout:  say,  that  the  soid  wants  to 
have  good  done  to  it :  say  that  the  penance 
will  do  this  good  to  it.  If,  frightened  at  the 
word  am,  the  people  endure  to  be  thus  dealt 
with,  anybody  is  employed  to  accuse  anybody 
of  any  one  of  these  sins :  if  then  he  fiiils  to 
make  answer  in  proper  form,  you  make  him 
do  this  jMaoaet;  so,  of  course,  in  case  of 
conviction. 

Nowaatoyees.  Fees  you  receive  for  calliog 
for  the  answer :  fees  for  allowing  it  to  be 
made:  fees  for  making  it ;  and  so  on  succes- 
sively for  every  link  in  the  chain.  But,  sup- 
pose no  such  answer  aaade  ?  Oh,  then  comes 
excomsummeaiiom:  an  operation,  by  which, 
whether  he  does  or  does  not  think  that  he 
will  be  made  miserable  in  the  other  world, 
he  will  at  any  rate  be  made  suflkiently-so  in 
Mas. 

A  drcumstSBce  particularly  convenient  in 
this  case,  was  and  is,  that,  besides  the  fees 
received  in  the  couiae  of  the  prosecution,  the 


ice  and  the  exeommimieation  themielvef 

ive  been  made  liquifiaUe  into  fees. 

Sin,  in  this  case,  it  was  necessary  should 
be  the  word :  not  ertsie  or  dvUinjurf,  But 
the  same  obnoxious  act  might,  and  may  stilly 
be  made  to  receive  all  these  different  appel- 
lations ;  and,  on  account  of  it,  the  agent  dealt 
with  in  so  many  ^Ufferent  ways;  made,  to 
wit,  after  the  troth  of  it  has,  by  the  three 
different  authorities,  in  and  by  their  several 
different  and  mutually  inconsistent  processes, 
been  ascertained. 

The  act  suppose  a  bU)w,  and  the  sufferer, 
a  clergyman.  Conmion  Pleas  gives  to  this 
same  sufferer  money  for  remedy  to  the  dvil 
injury :  King't  Bench  takes  money  firom  the 
man  of  violence,  for  the  king:  Court  Chris- 
tian takes  money  fi-om  the  same  lor  the  good 
of  his  soul,  distributing  the  bonus  among  the 
reverend  dvine*s  spiritually  learned  brethren. 

True  it  is,  that,  upon  proper  apphcation 
made,  —  one  of  these  same  judicatories  (the 
King's  Bench  to  wit,)  may  stop  proceedings 
in  one  of  the  others  —  the  Court  Christian 
to  wit.  But  defendant  — what  gets  he  by 
this?  One  certain  suit,  for  the  chance  of 
ridding  himself  of  another.  And  note,  that 
in  this  fourth  suit,  the  mode  of  establishing 
the  feet  which  is  the  ground  of  the  applica- 
tion is  different  from  every  one  of  the  modes 
respectively  pursued  in  the  other  three. 

Such  is  the  species  of  manufecture :  spin* 
ning  out  of  words,  the  sort  of  piece-goods 
called  law,  and  thatoiihe  goodness  that  dotk 
would  be  of,  if  spun  out  of  cobwebs.  Now 
then,  even  from  early  time  —  time  so  earif 
as  the  year  1285  — time  not  posterior  by 
more  than  two  centuries  to  the  original  .pe« 
riod  all  along  in  question— what  need  or 
pretence  has  there  been  for  it?  Not  any.  So 
early  as  the  year  1285,  parliament  gave  birth 
to  an  idea,  by  which,  had  it  been  pursued, 
appropriately -made  law  nught  in  no  smalt, 
proportion  have  been  made  in  such  sort  as  to 
occupy  the  place  usurped  by  the  spurious  sort 
thus  spun  out  blindfold,  in  the  ex^poet-Zacto 
way,  in  the  course  of  judicature.  At  the  tail 
of  a  paiagraph,  having  for  its  subject-matter 
an  odd  comer  of  the  field  of  law,  the  scribe  of 
that  day,  as  if  by  a  sudden  inspiration,  soars 
aloft,  and  as  if  from  an  air-balloon,  casting 
his  eyes  over  the  entire  field,  goes  on  and 
says,  '*  And  whensoever  from  henceforth  it 
shall  fortune  in  the  chancery,  that  in  oa» 
case  a  writ  is  found,  and  a  like  case,  fellinj^. 
under  the  law,  and  requiring  like  remedy,  ia 
found,  the  clerks  of  the  chancery  shall  agree 
in  making  the  writ  :'*  after  which,  for  appro* 
priate  c<nifirmation,  follows  reference  duly 
made  to  the  snperordinate  authority,  the  next 
parliament. 

Behold  here  provision  made  for  codification. 
Here  was  seed  sown,  but  the  soil  not  yet 
in  a  ilate  to  admit  of  the  growth  of  it.    Ia 
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the  barbtfoiis  mode  of  ex^pott-fado  judg^ 
fluide  law,  were  therefore  of  neceBsity  fumbled 
out  such  mdispenaable  arrangements,  without 
which  society  could  DOt  have  been  kept  to- 
gether. 

For  ages,  by  common  law  alone,  equity  not 
being  grown  up  to  sufficient  maturity,  were 
these  arrangements  made.  But,  after  all  that 
had  been  thus  done,  and  amidst  all  that  was 
afterwards  doing  by  common  law,  abundsat 
and  urgent  ramained  the  need  cf  such  ar« 
rangements,  in  addition  to  those  the  topics 
legislated  upon,  in  this  same  blind  and  spu- 
lious  mode,  by  chancellors,  with  the  word 
equity  in  their  months,  may  serTe  to  show. 

1.  ThtBt^  2,  fraud,  8.  aeoidaU;  these  three 
have  been  alr^y  mentioned.  Add  to  them 
— 4.  infiautwn  (meaning  prohUntumt)  as  to 
nsemade  of  property  in  immoveables;  5.  m* 
jwneium  as  to  pursuit  of  remedy  at  common 
law;  6,aeoouiU;  ezpressionsalldieMsohandy 
and  commodious,  becanse  single- worded.  Add 
to  them  moreover,  7.  obligations  to  deliver 
ta  kintl,  tkmg$  due ;  8.  obligation  to  perform 
m  kindf  semees  due :  these,  with  the  excep- 
tion of  uy vaefum,  as  applied  to  common-law 
svtVs,  belonging  to  substantive  law.  Add  to 
all,  Uie  following,  whieh  belong  to  adjective 
law,  or  say  judicial  procedure :  9.  elidtation 
of  evidence,  from  the  parties  on  both  sides, 
— oral  from  their  testimony,  real  and  written 
from  their  possession ;  10.  at  the  time  al- 
lotted to  elidtation  of  otaUy  elicited  evidence, 
the  quantum  rendered  always  adequate  to  the 
demand;  14.  elidtation  and  recordation  made, 
fiir  eventual  use,  without  actual  suit 

All  these  objects  had  and  still  has  common 
law,  as  we  shall  diow,  left  in  a  manner  to 
shift  for  themselves:  left  dther without  any 
provinon  at  all  made  for  them,  or  without 
any  other  than  such  by  vrideh  the  purpose 
csnnot,  in  any  tolerably  adequate  degree,  be 
answered. 

Think  now,  of  the  enormity  of  the  defi- 
ciency left,  and  inaptitude  eihiUted,  by  the 
assemblage  of  all  these  gaps:  — 

1.  First,  aa  to  fncsf.  Thinkof  a  system  of 
law,  under  vrfaich,  in  relation  to  tins  head, 
nothing,  or  next  to  nothing,  was  done.  Over 
the  whole  field  of  law,  particulariy  over 
tiie  d«i7,  extends  the  demand  for  the  matter 
which  belongi  to  the  head  of  tnt$t.  Power 
axerdsable  for  the  benefit  of  the  possessor,  it 
is  called  |>ower;  power,  in  so  fiur  as  not  exer- 
cisable but  for  the  benefit  of  some  other  per- 
son or  persons,  is  called  inut.  In  particular, 
in  the  hands  of  all  public  functionaries,  oon- 
ddered  as  sueh,  what  power  soever  has  place, 
is  so  mudi  trust. 

3.  Secondly,  as  tofratuL  Over  the  whole 
expanse  of  the  field  of  law,  more  particularly 
the  penal  branch,  extends  the  need  of  provi- 
sion in  relation  to  fraud:  in  whi^ver  shape 
mal^fteence  operates,  fraud  shares  with  vio- 


leuee  the  privilege  of  oAdatmg  at  Ha  bslni- 
ment. 

3.  Thirdly,  as  to  aeeidbtf.  Oftlwiasportof 
this  term,  the  vagueness  immediately  strikes 
the  eye.  But,  for  bringing  to  view  some  cod- 
oeption  of  the  application  on  tins  ocgaBioa 
made  of  it,  — the  two  wofds— eoMMgnsace 
and  oUtgatoTf'eMffagemeatf  way  hen  aarre. 
Of  theprovisioDS  requidte  to  bo  made  mder 
this  head,  the  prindpal  beneficial  pmpose  is 
ihB  preoeatum  of  diaappomiaumi  f  the  grand 
and  all-oomprehennve  purpose,  by  wfaidi  the 
purport  of  the  portion  of  lawoecapied  in  the 
givfaig  security  for  property,  requirca  to  be 
determined. 

4.  Fourthly,  as  to  {MJuaeHom^  applied  to  the 
purpose  of  restraining  mis^ief  to  iflamoTeable 
property;  injunction,  meaning  interdietioB, 
or  say  inhibition  or  prohibition :  for,  la  ovfi- 
nary  language,  we  speak  of  eajoimimg  a  amn 
to  <b  a  thing,  as  well  as  to  frrrbeaf  dom^  it. 
As  to  the  operation  perfonned  mider  this 
name  by  a  court  of  equity,  it  bm  for  ita  cor- 
respondent and  opposite  operation  that  wtich, 
under  the  name  oi  a  mandamug^  is  pcrfoimed 
in  the  courts  of  common  law.  In  the  erne  of 
the  mandamm,  the  act  commanded  is  a  ^as»- 
twe  act ;  in  the  case  of  the  Bywrtioa,  com- 
monly a  negative  act. 

Note  here,  by  the  bye,  thai  to  the  provi- 
non made  by  both  these  remedies  togcthii, 
belongs  the  property  of  inadeqnateneasL  For, 
to  the  evil,  whatsoever  may  have  beea  the 
amount  of  it,  which,  antecedently  to  the  at- 
tempt made  by  them  respectively  to  atop  it, 
has  already  taken  place — no  remedj  do  they 
attempt  or  so  much  as  profess,  tom^ke  appfi- 
cation  of:  no  compensative  reme^,  no  satis, 
fiction  in  any  other  shape,  no  punitive:  and 
at  the  charge  of  an  honest,  what  is  the  profit 
which  a  dishonest  man  will  not  be  reedy 
to  make,  if  assured  that  the  wont  thai  csb 
happen  to  him  for  it,  b  the  being  i 
making  more  ?  To  himself  no  { 
totheparty  wronged  no  satisfiietion?  But* 
as  to  any  such  ideas  as  thoae  of  all-eonipre- 
hensiveness  and  oife^aocy,  nearer  would  tfaey 
be  to  a  bed  of  Colchester  oyttera,  than  tfaey 
are  to  a  bendi  of  Engliah  jndgea I— -a  bendi 
—  whatsoever  be  the  number  of  oeata  en  it, 
whether  one,  four,  or  twelve. 

5.  Fifthly,  Injuaetim,  as  applied  to  tfae 
pursuit  of  remedy  at  oonunon  law.  Now  for 
a  riddle.  To  itself  by  itadf  thb 
would  not  natnrslly  be  expected  to  he  i 
applied :  it  would  be  to  the  aaase  opera 
performed  by  equity,  what  mneide  is  to  tfae 
spedes  generally  understood  by  the  name  oi 
homtdde.  Am  little  would  it,  under  tike  saaae 
judidal  establishment,  have  been  applied  to 
the  operations  of  any  judicatory,  by  another 
calling  itself  a  corni  of  Equity,  H,  to  coaa- 
mon  sense,  in  union  with  common  honesty,  it 
were  posdble  to  obtain  admission  iatoanchn 
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thettie.  Setting  up  one  jodicatoiy,  to  pot 
a  stopf  si  the  command  of  any  man  that  will 
pay  for  it,  to  tiie  operations  of  another,  and 
frustrate  what  in  profSearion  were  its  designs, 
and  this,  without  so  much  as  a  supposition 
of  error  on  the  part  of  the  judicatory  so  dealt 
with,  —  in  an  arrangement  such  as  this,  may 
be  seen  a  flower  of  ingenuity  that  assuredly 
would  in  vain  be  looked  for  in  any  other  field 
than  that  of  English  judicature.  But^  though 
no  oommon-law  court,  as  such,  nor  dierefore 
any  common -law  court  which  is  merely  a 
common-law  court,  has  as  yet,  it  is  believed, 
been  in  the  practice  of  thus  dealing  by  itself, 
yet  an  EngUsh  judicatory  there  is,  which, 
being,  like  the  marine  corps,  of  an  amphibious, 
and  moreover  of  an  ambodextrous  nature,  has 
been,  and  as  often  as  called  upon  continues 
to  be,  in  the  practice  of  robbing  the  chancery 
shop  of  this  part  of  its  custom,  by  employing 
one  of  its  hands  in  tying  up  the  other,  and 
one  portion  of  its  own  thinking  part,  such  as 
it  is,  in  frustrating  what  had  in  profession 
been  the  designs  of  the  other.  This  riddle 
is  the  amrt  of  Exchequer,  For  a  parallel, 
suppose  this:  —  Enactment  that  no  public 
building  shall  ever  be  erected  — no  church, 
no  palace,  no  prison,  no  posthouse— without 
employment  successively  given  to  two  archi- 
tects, the  first  to  erect  a  building  in  one  style 
—  say  the  Gothic  — the  second  to  pull  it 
down,  and  erect  upon  the  site  of  it  another  in 
a  different  style— say  the  Grecian.  Taken  in 
both  its  parts,  matched  thus  in  absurdity  would 
the  equity  injunction  system  be ;  exceeded  it 
would  not  be :  were  the  mental  cause  of  the 
evil  mere  folly  without  knavery,  Gotham  itself 
would  find  itself  here  out-Gothamised. 

6.  Sixthly,  as  to  aectntnt.  Think  of  a  judi- 
ciary establishment,  with  three  superior  courts 
in  it,  proliessing,  each  of  them,  to  settle  mu- 
tual aeoounts  to  any  amount,  and  on  that 
ground  receiving  fees  before  anything  is  done, 
and  at  the  hands  of  all  applicants :  these  pro- 
fessed auditors  two  out  of  the  three  all  the 
while  unprovided  with  the  machinery,  vrith- 
out  whidi  that  which  they  undertake  to  do 
cannot  be  done. 

The  case  is — the  process  of  account  is — 
not,  as  in  other  caaes,  a  simple  and  transitory, 
but  a  compound  and  a  continuous  process,  the 
subject-matter  being  an  aggr^ate,  composed 
of  two  sets  of  demands ;  made  one  on  each 
side,  each  of  them,  in  case  of  contestation, 
capable  of  aflbrding  the  matter  of  a  separate 
suit.  The  process,  continuous  as  it  is,  the 
Common  Pleas  the  only  one  of  the  three  courts 
which,  in  a  case  between  subject  and  subject, 
took  cognizance  of  it  by  right,  gave  itself  no 
means  of  performing,  otherwise  than  within 
the  relatively  short  and  determinate  space  of 
time,  into  which  the  business,  if  performed 
at  all,  could  be  injected  and  oondensed,  like 
the  business  of  a  p%,  under  the  dominion  oi 


the  unities.  This  business  the  only  judicatory 
capable  of  going  through  in  all  cases,  is  the 
Equity  court.  This  has,  it  is  true,  machinery 
enough,  and  tskes  time  enough.  But,  the  ma- 
chinery of  it  having  for  its  object  and  efiect 
the  multiplication  of  fees,  and  thence  the  pro- 
longation of  time,  the  only  sure  result  is  the 
division  of  a  large  proportion,  if  not  the  whole^ 
of  the  property  of  the  accountant  parties, 
among  ihe  tribe  of  auditors :  and  it  is  like  a 
prize  in  a  lottery,  if  any  portion  of  the  net 
balance  finds  its  way  into  the  pocket  of  him 
to  whom  it  is  due. 

7.  Seventhly,  as  to  deUvery  ofihinge  to  the 
fight  owner:  the  case  o( restitution  included. 
Think  of  a  system  of  law,  by  which  no  one 
moveable  thing  whatsoever  woe,  or  to  this 
day  ts,  so  much  as  undertaken  to  be  secured 
to  the  rightful  owner  1  No :  not  so  much  as 
VMdertahen,  For  if  a  man,  not  even  imagining 
himself  to  have  right  on  his  side,  has  possessed 
himself  (as,  without  exposing  himself  to  pu- 
nishment, he  may  do)  of  whatever  movei3)le 
thing  of  yours  you  most  value  —  (a  horse,  a 
picture,  an  unpublished  manuscript,  for  ex- 
ample)— what  remedy  have  you  ?  An  acftoa. 
Behold  now  how  much  better  off,  in  this  case, 
your  dishonest  adversary,  tiie  wrong-doer,  is, 
than  you,  the  party  wronged !  Onlv  in  case 
of  its  not  being  worth  so  much  as  it  is  valued 
at,  does  he  give  yon  back  what  he  has  thus 
robbed  yon  of. 

And  by  this  action,  what,  even  in  case  of 
success,  is  the  utmost  you  can  get  ?  Not  (un- 
less the  man  who  has  thus  injured  you  so 
pleases)  the  thing  itself,  but,  instead  of  it, 
what  is  called  the  value  of  it :  this  value  be- 
ing what  has  been  set  upon  it  at  full  gallop, 
by  twelve  men  brought  together  by  chance : 
twelve  men,  not  one  of  whom,  unless  by  ac- 
cident, understands  anything  about  the  mat- 
ter. The  estimate  having  been  thus  made, 
this  same  wrong-doer  it  is,  who,  after  the  days 
or  months  he  has  had  for  consideration,  takes 
his  choice,  and  determines  whether  to  let  yoa 
have  your  property  back  again,  or  to  convert 
it  to  his  own  use.  And  this  money,  when  the 
jury  have  awarded  it  to  yon,  wUl  you  have 
it  dear  ?  Not  you,  indeed :  not  this  money 
will  you  have,  but  the  difference  between  this 
and  what  you  will  have  to  pay  your  attorney, 
af^  he  has  received  what,  in  the  name  of 
coete,  has  been  awarded  to  you  at  the  expense 
of  the  wrong-doer.  And  the  amount  of  that 
same  money  received^-vrhtA  will  it  be  ?  Some* 
thing  or  nothing,  or  less  than  nothing,  as  it 
may  happen :  provided  alwa3rs  that  the  said 
wrong-doer  has  the  money,  and  that  money 
capable  of  being  reached  by  the  so  precari- 
ously effective  process  of  the  law :  estates  in 
Umd,  money  in  the  funds,  shares  in  joint-stock 
companies,  with  property  in  an  indeterminate 
nunA)er  of  other  shapes,  being  of  the  number 
of  things  not  thus  reachable. 
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8.  Eiglitldj,  af  io  jfk^lment  of  ob&gatory 
€ngagemaU9.  ThinkofasygtemoflAW.whicli 
gives  not  effect  to  any  one  sort  of  engige- 
pient,  which  men,  Hving  in  society,  have  need 
to  enter  into,  unless  the  intended  violator  of 
the  engagement  pleases. 

In  this  esse,  hehold  the  same  fiivour  to  the 
wrong-doer  as  in  the  just-mentioned  case :  in^ 
stead  of  fulfilment,  money  received  from  the 
dishonest  man,  if  he  has  it,  and  choose  to  give 
it ;  unless  he  choose  to  give  it,  none.  Agree, 
for  example,  for  the  purchase  of  an  estate. 
Common  law  does  not  so  much  as  profess  to 
give  it  you.  Natural  procedure  would  give 
it  you  in  a  £iw  days.  Equity  will  give  it  you 
or  not  give  it  you,  but  when  ?  At  the  end  of 
sever^  times  the  number  of  years. 

The  case  is,  that,  bating  the  obtainment  of 
a  lot  of  land  in  entirety,  or  a  portion  of  it  by 
partition  among  co-proprietors,  or  a  portion 
by  a  writ  eaUed  an  eUgit^  in  lieu  of  a  debt,  — 
a  process  too  complicated  and  rarely  exem- 
plified to  be  worth  describing  here, — such  is 
the  lameness  of  the  law,  that,  fat  admmister- 
ing  to  a  party  wronged,  satis&etion  for  the 
wrong,  the  only  species  of  remedy  which  the 
common-law  partners  in  the  firm  of  Judge  and 
Go.  are  (saving  the  narrow  exception  afforded 
by  the  case  of  a  mandamM»)  to  this  hour  pro- 
vided with,  is  that  which  consists  in  money: 
Qioney  of  the  defendant's,  i(  after  paying 
charges,  by  good  fortune  any  such  money  is 
left,  and  can  moreover  be  come  at :  finr  wUch 
purpose,  the  sheriff  of  the  county,  that  is  to 
9ay,  under  his  name,  and  by  his  appointment, 
a  nobody-knows-who  seizes  and  causes  to  be 
9old  vdiatever  is  cojmerat-able  and  saleable : 
the  remedial  system  being  in  sueh  a  state,  that 
a  man  may  have  to  the  amount  of  any  num- 
ber of  millions  in  the  shape  of  government 
annuities,  and  each  one  of  a  variety  of  other 
shapes,  without  the  sheriff's  being  able,  were 
he  ever  so  well  disposed,  to  come  at  a  penny 
of  it :  one  consequence  of  which  is,  that  a 
dishonest  man,  with  other  men's  money  in 
his  hands,  may  consume  it  in  luxuries,  or  do 
anything  else  with  it  he  pleases,  if  he  had 
rather  pontinue  in  a  comfortable  apartment 
in  a  prison,  than  part  with  it. 

So  much  as  to  substantive  law:  now  as  to 
adjective  law,  and  therein  as  tp  evidence. 

9.  Ninthly,  a$  to  eUcUtUum  ofemdeneefrijm 
the  te$iimony  and  the  poues$Um  of  partiet. 
Think  of  a  set  of  judges,  with  whom  it  niras 
and  still  is  a  principle,  to  keep  justice  inexo- 
rably destitute  of  evidence  from  this  its  most 
natural,  moat  instructive,  and  oftentimes  sole 
and  thence  indispensably  needful,  source  1 

A  defendant  (suppose)  is  in  court  Is  this, 
or  is  it  not,  your  hssid writing?  My  lord  chief- 
justice-.-wiU  he  put  any  such  question  to  him  ? 
Not  he,  indeed.  Will  he  suffer  it  to  be  put  to 
him?  4* little.  Good  reason  why.  Infinite  is 
tim  crop  of  fees  t^t  would  be  nipt  in  tbf  bud 


by/uy  suehimpertiBeBoe:  and  if  a  < 
of  this  sort  were  to  be  sUowed  to  be  pit,  what 
reason  could  be  given  for  refiisiiig  to  give  tl- 
lowanee  to  any  other? 

Considering  how  unpleasant  it  would  be  ts 
a  dishonest  man,  with  an  honest  man*a  aioaey 
in  his  hands,  to  part  with  it;  stall  bmk  so  to 
a  malefoctor  to  do  anything  that  eoold  can- 
tribute  to  his  punishment— conaideriBg  all 
this,  and  in  all  smoerity  i, 
these  their  partners  and  best  i 
science,  in  tiiese  tender  hearts,  rovolfta  at  the 
idea  of  any  such  cruelty.  Thus  it  ia  with  the 
common-law  branch  of  the  finn. 

Somewhat  less  sensitive  are  the  nerves  of 
the  equUif  branch.  Evidence  it  Acs  broqgfai 
itself  to  draw  from  this  so  surely  lelnetaDt 
source.  But  it  is  on  one  condition :  and  tfaii 
is — that  years  be  employed  in  dang  that 
whidi  mi^t  be  so  much  better  done  in  afew 
minutes,  and  pounds  by  hundreds  or  T 
in  doing  that  idiich  might  be  so  i 
done  at  no  expense. 

10.  Tenthly,  aatothe  Uma  mUotUd  io  ike 
eUeUatum  of  reaUy  diaUd  emdemee  s  wtd  the 
adjustment  of  the  quantity  of  it  to  the  € 
Very  little  to  the  taste  of  the  i 
branch  is  any  apt  adiustmeni  of  tiua  aoitw  in 
what  manner  it  reoondies  opposite  miarinffe 
—ddoif  and  precipitation — turnii^  thrm  both 
to  account,  has  been  shown  under  these  aame 
heads.  General  rule — the  less  the  quantity 
of  sueh  evidence,  and  the  less  the  tune  eoa- 
sumed  in  the  elickation  of  it,  the  better:  far 
nothing  is  there  to  be  got  by  it.  As  to  eUch- 
tation  in  the  epietoUaif  mode,  nothing,  even 
at  this  time  of  day,  does  common  law  know 
ofany  such  thing.  ForthbempLqymentofthe 
pen,  neither  at  the  primeval  period  in  qncs- 
tien,  nor  for  many  centuries  thereafter,  were 
hands  sufficient  to  be  found.  That  aoft  for 
wliich  alone  there  was,  in  all  that  tiaae^  efcri 
power  in  sufficiency,  was  that  vriiich,  being 
essentially  false,  was  distinguished,  aa  ahove 
mentioned,  by  the  name  cipUedmge — writ- 
ten pleadings :  and  by  whidi,  as  miich  money 
thus  employable  as  the  peeumarr  mmni  of 
the  country  could  furnish,  was  to  be  got.  So 
much  for  common  law.  For  oifffitf  it  waa 
that  fortune  reserved  this  the  ripest  nnne  in 
the  field  of  procedure.  Observing  how  much 
was  to  be  got  by  penmanship,  it  sets  its  in- 
ventive genius  to  worl^  and  having  invented 
this  new  mode  of  didtation,  stept  in,  prai^ 
fared  its  services,  and  got  to  itaelf  this  new 
branch  of  the  evidence -eMdting  bosincaa: 
terms  and  conditions  as  usual;  time,  by  years: 
pounds,  by  hundreds  or  thousands,  aa  above. 

Under  the  head  of  the  weadeCTly  rfiwica  re- 
ference is  made  to  the  present  one,  for  nhot- 
bed,  and  mode  of  culture,  in  and  liy  wUeh 
this  fruit,  so  delidoos  to  learned  palatea,  ia 
forced.  Now  for  a  sketch  of  it.  Freqnentiy* 
not  to  say  generally,  a  part  uon  or  lesaeon. 
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tiderable,  of  ilie  eridenee  Beoemry  to  tub- 
ttantiBte  the  pliintifrB  case,  liu  for  its  loiiroe 
ihereoolledaon  of  the  defendant.  Ofoonne, 
not  always  without  more  or  less  of  hurt  to  his 
feelings  can  this  sort  of  infomwtion  be  fur- 
nished by  this  same  defendant.  In  tender 
consideration  thereof,  common-law  judges,  as 
above,  refuse  so  mudi  as  to  call  upon  him,  or 
«ven  to  suffer  him,  to  furnish  it.  The  keeper 
of  the  great  seal  and  of  the  king's  consdenoe 
is  not  quite  so  difficult.  He  has  his  terms, 
however,  to  make  with  the  pbintiff,  and  they 
are  these :  '*  Whatever  the  delendant  knows 
that  will  help  your  case,  you  will,  of  course," 
says  his  lordship  to  the  plaintiff,  •<  be  for  ask- 
ing him  for,  and  putting  questions  to  him  ac- 
cordini^y.  Good :  and  the  answers  he  shall 
give.  Ekit,  it  is  upon  this  condition.  Before 
yon  ask  him  how  tiie  matter  stands,  yon  must 
yourself  begin  and  tell  him  how  it  stands: 
otherwise,  no  answers  shall  you  have.  This 
is  what  you  must  do,  as  to  every  fiiet  yon 
stand  in  need  of.  Now  then,  to  do  this,  you 
must,  of  course,  for  each  such  fiwt,  have  a 
story  framed,  sudi  as  will  suit  your  purpose : 
but  ihmt  it  is  your  counsel's  busmess  to  do  for 
you:  he,  and  he  alone  knows  what  is  proper 
for  the  occasion.  What  it  consists  of,  is  a  par- 
cel of  lies,  to  be  sure.  But  that's  his  concern, 
not  your^ :  you  have  not  to  swear  to  them. 
I  and  mine  get  money  by  all  this:  so  there  is 
n^  harm  in  it :  and,  as  you  do  not  swear  to  it, 
you  can't  be  punished  for  it. 

**  As  toan«yther  world,  diot  to  be  sure  there 
is,  and  with  a  Ood's  court  in  it.  But  there, 
it  is  your  counsel  that  will  have  to  answer 
for  it,  not  you :  you  can't  help  it :  no,  nor  he 
neither,  without  losing  his  fees.  I,  for  my 
part,  have  some  thousmids  of  these  Ues  upon 
my  ba^  or  I  should  not  be  where  I  am : 
look  at  me :  what  am  I  the  worse  for  it?" 

1 1.  Eleventhly,  as  to  eUeitiUum  emd  reeor^^ 
datum^  made,  for  eventual  km,  wUhomt  ami. 
Be  the  occasion  wiuit  it  may,  be  the  source 
yrhtt  it  may,  evidence  obtainable  to-day  may 
cease  to  be  obtamable  to-morrow.  Here  then 
9iay  be  seen  a  deficiency :  but,  as  to  the  want 
of  suppW  for  it,  at  the  early  age  in  question, 
mo  wonder  it  should  have  had  place.  In  the 
ield  of  justice,  mudi  insight  into  future  oon- 
tingency  was  not  to  be  expected  horn  men 
who,  to  so  vast  an  extent,  were  blind  to  wlmt 
was,  in  this  same  field,  passing  under  their 
own  noses. 

^  For  this  defideney,  eqmty  had  no  ohjeo- 
tion  to  afford  a  supply :  but  of  course  upon  her 
own  terms,  ^  those  terms,  which  have  so 
alien  been  brought  to  view.  Tliose  terms 
required  a  wit  on  purpose :  lor,  a  suit  was 
necessary  to  eqmty,  how  little  soever  neoes- 
mry  iojuttice. 

As  to  recordition,  —  at  the  early  period 
above  aoentioned,  clerk-power  enough  there 
vas  for  the  |»/!raif<ii^—the  mixture  of  /lei 


and  abeurdities  above  described;  none  was 
there  for  the  evidence,  the  only  sort  of  mat- 
ter whidi  presented  a  chance  of  being  diief* 
ly  composed  of  relevant  and  material  trnffts. 
Acoordmgly,  in  the  mass  of  matter  called  the 
record,  no  sort  of  matter  can  there  be  so  sure 
of  not  beinff  found,  as  that  which  stands  dis- 
tinguished Dy  the  name  of  evidenee. 

Not  but  tliat,  to  prove  its  own  existenee* 
the  entire  hodgepodge  may,  on  a  particular 


Q  rfees  bong  first  received,}  be 
mitted  unoer  the  name  of  evidence :  to  prove, 
for  example,  that  a  man  was  convicted  of 
murder :  but  by  what  it  was  that  the  murder 
was  produced — whether,  for  example,  by  an 
endeavour  to  kill  the  man,  or  by  an  endea- 
vour to  kill  a  fowl,  (for,  for  this  has  a  man 
been  convicted  of  murder) — if  this  be  what 
at  present  you  want  to  know,  in  the  news- 
paper you  may  be  sure  to  find  it ;  in  the  record 
you  will  be  sure  noi  to  find  it. 

Such,  for  exigencies  of  all  sorts,  being  the 
provision  made  by  common  law  before  the 
hirth  of  equity,— made  in  the  common-law 
courts,  before  the  formation  of  the  equity 
courts, — behold  now  the  account  given  of  it 
by  Blaekeiome, 

Speaking  of  an  old  book  hn  Latin,  called 
the  Begieirum  Brevhim,  —  cmnposed  diieflj 
of  forms  of  orders  celled  write,  given  in  the 
name  of  the  king  to  the  sheriA,— in  it  (says 
be.  III,  184,)  *<  JBvery  sum  who  is  n^wred 
will  be  sure  to  find  a  method  of  relief  exaeilif 
adapted  to  his  own  case,  described  in  the  com- 
pass c^  a  few  lines,  and  yet  witkoat  ike  omU» 
tien^at^  material  eircuautamee"  So  much 
lor  Buekstone.  To  the  dream  of  this  reporter, 
would  you  substitute  the  sad  reality  ?  For 
a  put  no:  for  oaitsstofi  put  ineertiom:  make 
these  corrections,  the  picture  will  be  nearer 
the  truth.  Dates  none,  arrangement  noncy 
other  than  the  alphabetical,  other  in  the  col- 
lection itself,  or  m  Judge  Fitsherbert's  com- 
mentary on  it,  and  in  the  additions  made  to 
that  commeniauy  in  any  subsequent  editione 
made  of  it.  So  much  fiir  the  universal  orade. 
Such  is  the  source  firom  whence  the  notiona 
of  the  universal  unlearned,  as  to  what  the  law- 
is,  have  down  to  this  time  been  derived  1 

To  return  to  Equity  court.  In  the  provi- 
sion made  by  common  law,  gaps  requiring  to 
be  filled  up,  sure  enou(^  suffident:  suffident 
in  number,  sufficient  in  magnitude :  necesaty- 
of  filling  up  sufficiently  urgent.  But,  for  the 
fillmg  uem  up,  was  any  additional  court, 
dther  a  necessary  or  so  much  as  a  proper  m- 
strument?  An  additional  court  tiius  kept 
distinct  and  separate  from  the  court  to  which 
it  was  added  ?  More  particularly,  a  court  in- 
vested with  such  powers  as,  in  relation  to 
the  court  it  was  added  to,  were  assumed  by 
this  same  so  called  conrt^f  equity  t — a  court 
superior  to  it  in  effective  power,  and  yet 
without  being,  dther  in  name  or  Biftttre,  a 
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court  of  appeal  from  it  ?  Taking  up  the  mat- 
ter at  tiie  pleasure  of  any  man,  who,  without 
any  ground  whatsoever,  would  pay  the  price 
set  upon  the  injustice  at  any  stage  of  the  suit, 
riding  over  the  competent  authority,  and  ren- 
dering useless  everything  that  had  been  done, 
and  throwing  away  every  penny  that  had  been 
expended  in  that  same  judicatory?  The  thus 
midtreated  judicatory  all  the  while  not  the 
less  abundantly  lauded,  for  the  being  regarded 
as  requiring  to  be  thus  dealt  with  ? 

A  sort  of  severance  this,  mischievous 
enough, — and,  as  such,  worthy  enough  of 
remark  at  any  time.  But,  at  pretetU,  a  cir- 
cumstance which  gives  to  it,  in  the  particular 
case  in  question,  a  particular  degree  of  im- 
portance,— gives,  to  the  particular  case  of 
severance  here  in  question,  and  produces  ac- 
cordingly the  need  for  thus  dwelling  on  it,  is 
— the  care,  which,  on  the  occasion  of  the  rs- 
centhf  itutittUed  imprwtmenis,  has  been  taken, 
to  keep  it  up  (this  same  severance,)  and,  of 
oourse,  along  with  it,  the  uncertainty,  delay, 
vexation,  expense,  and  lawyer's  profit,  engen- 
dered by  it. 

Lastly,  as  to  the  aggregate  composed  of 
the  four  courts  thus  instituted,— the  several 
separate  denominations  of  necessity  attached 
to  them,  the  jurisdiction  formed  by  the  several 
splinters  thus  put  side  by  side,  and  the  mis- 
diievous  consequence  flowing  of  oourse  from 
the  very  nature  of  the  operation— splitting 
and  splicing  operation. 

Of  the  application  thus  made  of  so  many 
different  names,  the  consequence  is— the  im- 
plied inlbrmation  and  assurance  of  the  exist- 
ence, and  thenee  of  the  necessity,  of  so  many 
different  natures,  and  modes  aS  proceeding 
en  the  part  of  the  several  courts  tiius  differ- 
ently denominated. 

In  the  case  of  these  denominations,  what 
serves  to  fix  and  thicken  the  cloud  composed 
of  them  is,  their  being  derived  from  different 
sources:  in  some  cases,  the  source  is  the  name 
of  the  jpsctcs,  or  rather,  as  will  be  secn»  the 
SMb*^ped€M  of  suit ;  in  other  cases,  the  tkt- 
Hatory  proce$» — that  is  to  say,  the  written 
nutrument  by  the  delivery  of  which,  or  the 
operation  by  the  performance  of  which,  the 
suit  takes  its  own  oommenoement.  Behold 
them ;  here  they  are :  -^ 

L  Under  the  species  of  suit  termed  civil, 
name  of  the  initiatory  process,  if  in  the  Com- 
mon Fleas,  action:  if  in  the  King's  Bench, 
in  one  sort  of  case,  actum  likewise;  in  an- 
other sort  of  case,  comes  the  name  of  the 
instrument,  wutndamua;  name  of  an  operation 
by  which  it  is  preceded,  motion  for  a  sumdla- 
nats;  in  another  sort  of  case,  name  of  the 
instrument^  quo  warranto:  name  of  the  an- 
tecedent operation,  wtotionfor  a  quo  warranto : 
in  an  Equity  court,  including  the  equity  side 
of  the  amphibious  court — the  Exchequer — 
biU:  in  the  common-law  side  thereof,  actions 


in  another  sort  of  ease,  in  a  Chriatiao  eovt^ 
name  of  the  instrument,  UbeL 

II.  Under  the  speeies  of  snit  tenned  m- 
minal  or  penal —  common  to  aU'theae  conrte 
in  one  sort  of  case,  is  one  sob-spedes,  ettod^ 
ment ;  to  which  denomination  is  in  sooie  cases 
substituted  the  drcumlocotory  and  mSdcr 
denomination,  constituted  by  the  anteoedeat 
operation — motion  that  the  defendant  ma§ 
answer  ike  matter  of  the  affidamt  ('this  being 
the  initiatory  instrument:)  in  anotW  sort cf 
case,  in  the  King's  Bench,  name  of  one  aoit 
of  instrument,  indictment;  in  the  same  aoit 
of  case,  in  that  same  court,  name  of  aaollKr 
sortoftas^ruflMfi^,  information:  name  of  the 
antecedent  operation,  motion  for  Itant  to  fU 
an  INFORMATION :  in  the  same  sort  of  ease, 
still  in  that  same  court,  name  of  the  inatftt- 
ment  again,  information :  name  of  the  aate* 
dent  operation,  filing  an  injbrmatum,  to  wit 
by  the  attorney-general,  without  weoiiom  ;  in 
another  sort  of  case,  in  the  Exchequer,  neme 
of  the  instrument  91a  taminformatian:  in  aa- 
other  sort  of  case,  in  the  ChristiaB  cowl, 
name  of  the  instrument,  Ubel  again :  note  hen^ 
by  the  bye,  in  the  caae  of  this  word  Bhei^  the 
confusion  further  thickened,  by  the  giving  te 
one  and  the  same  appellative  the  conmlasion 
of  officiating  as  the  sign  of  two  opposite  thii^ 
signified:  namely,  an  aUeged  dsinrder^  eseA  a 
professed  remetfy. 

Sufficient,  it  is  hoped,  this  exhibitioiiv  with- 
out the  addition  of  the  rarer  aorta  of  i 
such  as  the  edrefaciae  and  its  et  ceei 

Such  is  the  enrichment  which  the 
bulary  of  English  jurispmdenoe  has  actnaDy 
received,  from  the  principle  pursued  by  this 
practice:  the  employii^  diffnent  opereCioBs 
with  different  instruments,  for  the  attajnwseet 
of  the  same  end.  What  bounds  are  there  to 
the  ulterior  enrichment,  which,  from  the  same 
principle,  it  might,  with  as  good  reaaos^  be 
made  to  receive  ?  Take  a  few  exaofilca :  — 

First,  as  to  comrte :  by  multiplication  grren 
to  the  names,  and  with  them  to  the  aperip% 
of  these  judicatories.  One  example  may  boe 
serve.  Take  for  a  model  the  comrt  of  eqmitf^ 
with  this  its  sentimental  name:  additikaial 
courts  with  like  imitative  names — cost  of 
probity,  court  of  integrity,  coart  of  emnmrn 
honesty,  court  of  Aonotcr,  court  of  rsyAtema- 
nets ;  another  such  winning  name,  conit  of 
conscience,  in  point  of  propriety,  fonniag  a 
striking  contrast  with  the  court  <^  equity,  hae 
already  been  brought  into  employmeat  by 
statute  law. 

Take  secondly  and  lastly,  for  the  inatrB- 
ment  of  multiidication  and  eoofiiaioB,  Ae 
name  of  the  instrument,  by  which  oooaiMswe- 
ment  is  given  to  the  proctss.  Model,  in  tlda 
case,  the  word  libel;  —  a  word  mceniag,  is 
the  original  Latin,  a  little  book :  propoaed  iaaa- 
tative  names  of  instruments— >I!ri^  tkeai^  roB, 
scroll,  volvme.  Ye8,ooAraK.-ibr,insQniecaac% 
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in  equity  more  espedally,  •evcely  to  the  ex- 
istiag  sort  of  uutniment — the  billj  to  wit  — 
would  eyen  this  appellatiTe,  notwithstandixig 
the  teeming  exaggeration,  be  altogether  mis- 
applied. 

Now  as  to  the  degree  of  appoiitene»$^  with 
which  the  signs  are  here  eoupled  witii  the 
things  8ignifi»l  For  an  emblem  of  it,  take 
two  hats :  into  one  put  the  thingM;  into  the 
other  the  s^iu;  which  done,  then,  having 
drawn  oat  of  the  one  a  iking^  draw  out  of  the 
other  a  sign  for  it :  as,  on  a  Twelfth-day,  styles 
and  titles  are  coupled  with  slices  of  cake  and 
names  of  cake-eaters. 

In  the  aggregate  of  all  this  surplusage,  may 
moreover  be  seen,  one  out  of  the  host  of  vi- 
sible examples,  of  the  way  in  which,  by  the 
English  bwyer,  as  by  the  astrologer, — and 
for  the  same  purpose. — has  been  created,  out 
of  nothing,  a  sort  of  sham  science. 

Correspondent  to  this  seience,  with  the  art 
belonging  to  it,  is  the  list  of  official  function- 
aries, employed,  on  this  occasion,  in  the  ex- 
ercise of  the  art.  Note  well  the  multiplicity 
and  ingenious  variety  ci  their  denominations. 
By  one  single  one  alone  of  the  four  Westmin- 
ster-hall courts,  the  King^JBeneh,  is  furnished 
the  list  which  follows.  Bat,  for  a  standard  of 
comparison,  note  first  the  sorts  of  function- 
aries whic^  under  the  official  establishment 
hereinafter  proposed  for  giving  execution  and 
effect  to  the  here  proposed  natural  system  of 
|)rooedure,  would  be  requisite  and  necessary 
undcff  tiie  command  of  the  judge.  Here  it 
follows ; — 1.  lUgiMtrttr;  2.  PreheMor,  or  say 
Armtor:  8.  Smmmoner:  4.  Doorkeiper;  5. 
JaUor,  Now  then  follows  the  list  of  those 
aetually  in  existence  as  above  under  the  King's 
Bench:*— "1.  Chief  derk;  2.  Master;  3. 
Marshal  of  King's  Bench  prison ;  4.  Clerk  of 
the  rules;  6.  Clerk  of  the  papers;  6.  Clerk 
of  the  dodcets,  judgments,  satis&ctions,  com- 
mitments, fce. ;  7.  Clerk  of  the  declaration ; 
8.  Clerk  of  the  common  bails,  posteas,  and 
estreats ;  9.  Signer  of  the  writs ;  10.  Signer 
of  the  bills  of  Middlesex ;  1 1.  Custos  brevium ; 
1 2.  Clerk  of  the  upper  treasury ;  18.  Clerk  of 
the  outer  treasory;  14.  Marshal  and  associate ; 
15.  Sealer  of  the  writs;  16.  Judge's  clerks; 
17.  Sheriffii  of  London  and  sheriff  of  Bfiddle- 
aex;  18.  Secondaries;  19.  Under-sheriff;  20. 
Ushers,  tipstaA,  kc.**  Here  at  length  ends 
the  list  of  the  swarm  of  locusts  whic£  busies 
about  this  one  of  the  four  courts — the  King's 
Bench :  places  of  feeding,  no  fewer  than  tcoi : 
some  of  them  not  less  than  three  miles  from 
one  another.  Calculate  who  can,  the  quantity 
of  time  oonaumed,  with  expense  correspon- 
dent, by  attorneys,  in  the  journeys  necessary 
to  be  made  all  over  this  l^yrinth. 


*  Taken  ftom  an  instructive  little  treatise,  in- 
tituled, a  Complete  History  of  an  Action  at  Law, 
ACi  by  Thomas  Mayhew,  Student  of  Lincobi*s 
Inn,  1888:  pagea,  no  morn  than  88. 


XIV.  Rewho/theJFUiure^GroundUu 
Arrest  for  Debt, 

Comes  now  the  battle  royal : — ^battle  of  the 
courts :  battle  for  the  fees.  Result,  ground, 
less  arrest.  As  at  present,  on  pretence  of 
debt :  eflfbct,  imposed  on  imnocenoe  an  aggre- 
gate of  suffering,  vying  in  severity  with  that 
inflicted  on  the  aggregate  of  crime. 

Let  it  not  here  be  supposed,  though  it  were 
but  for  a  moment,  that,  on  imprisonment  for 
debt,  condemnation  witiiout  reserve  is  meant 
to  be  pronounced.  Condemn  in  the  lump  — . 
condemn  without  exception — imprisonment, 
and  even  imprisonment  for  debt ;  for  debt  yoa 
would  condemn  all  satisfoction,  and  as  weU 
might  you,  for  all  crime,  condemn  all  punish- 
ment. 

Look  for  the  proper  time,  you  will  And  it 
in  that  of  the  teeond  of  the  operations  requi- 
site to  be  performed  in  the  course  of  the  suit : 
at  the  time  of,  and  by,  the  first,  the  existence 
of  an  adequate  demand  for  this  same  second 
operation  having  been  ascertained :  improper 
time,  that  of  the  first  operation :  this  same  first 
operation  behng  the  arrest  itself,  performed 
without  any  such  ascertainment :  performed 
by  the  judge,  without  inquiry,  and  at  the 
pleasure  of  any  one  who  will  purchase  of  him 
this  service,  at  the  price  he  has  set  upon  it : 
— upon  so  simple  a  distinction  turns,  in  this 
case,  the  difference  between  the  perfection  of 
good,  and  the  perfection  of  evil. 

Ascertained  (asks  somebody,}  the  exist- 
ence of  this  same  adequate  demmid,  by  what 
means  ?  Answer :  By  this  means — To  give 
commencement  to  the  suit,  attends  in  court 
the  plaintiff,  and  stating  his  demand,  states  at 
the  same  time  the  need  there  is  of  the  arres- 
tation :  subject-matter  of  it,  either  the  body 
of  the  proposed  defendant,  or  some  property 
of  his,  or  both :  this  operation  in  the  next  in- 
stance :  otherwise  on  hearing  of  the  demand, 
off  go  person,  or  property,  or  both,  and  there- 
with sll  hope  of  recovery  for  the  debt — all 
hope  of  effectiul  justice. 

Mark  now  the  security  afforded  by  the  here 
proposed  course,  against  the  oppression  now 
so  completely  established,  and  so  sbundantly 
exercised—the  oppression  exercisable  at  plea- 
sure by  any  man  in  the  character  of  plaintiff^ 
on  almost  any  man  in  the  character  of  defen- 
dant :  at  the  same  time,  the  superior  efficiency 
of  the  means  afforded  for  the  recovery  of  the 
debt. 

Being  thus  in  the  presaice,  the  applicant  is 
completely  in  the  pmoer,  of  the  judge :  un- 
limited is  the  amount  of  the  punishment,  to 
which,  in  case  of  purposed  and  mischievous 
misrepresentation,  he  may  be  subjected.  In 
this  state  of  things,  two  opposite  dangers  pre- 
sent themselves  to  the  judge's  choice :  in  case 
(^  the  non-exerdse  of  this  power  of  precau- 
tionary seizure,  —  danger  of  injustice  to  the 
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detriment  of  the  plaintifr,  by  loss  of  the  debt ; 
in  case  of  the  exercise  of  this  Bame  power, 
danger  of  injustice,  to  an  indefinite  amount, 
.to  &d  detriment  of  the  proposed  defendant 
thus  dealt  with. 

Between  these  two  opposite  miscfaiefe,  who 
.does  not  see,  that  no  otherwise  than  by  a 
scrutiny  into  the  drcumstances  of  each  indi- 
vidual case,  can  any  tolerably  wdl  gronnded 
«hoioe  be  made?  and,  for  this  scrutiny,  no 
source  of  information  has  place  as  yet,  other 
than  the  evidence  of  the  applicant,  extracted 
by  his  examination :  an  information,  without 
which,  or  any  other,  under  the  existing  sys- 
tem, arrestation  is  p^ormed  without  scruple ; 
that  is  to  say,  on  the  hodyg  and  with  as  little 
jmight  it  be,  though  at  this  stage  of  the  pro- 
ceedings it  never  is,  on  property. 

This  power,  then,  either  it  is  ezerciaed,  or 
it  is  not.  If  yes,  seeurity  will  need  to  be 
taken  for  two  things  :  1.  For  the  applicant's 
effectual  responsibility,  to  the  purpose  of 
compensation  or  tiiat  A  punishment,  or  both, 
as  the  case  may  require ;  2.  For  his  being 
eventually  reached  by  a  mandate,  or,  in  case 
of  need,  by  a  functionary  armed  with  a  war- 
rant for  arrestation,  wheresoever  it  may  hap- 
pen to  him  to  be,  during  the  continuance  of 
the  suit:  — a  teemtf  m»  last,  the  demand 
for  which  (it  may  be  seen)  has  place  in  the 
Instance  of  every  person,  to  whom,  for  what- 
ever purpose,  in  whatever  diaracter,  it  hap- 
pens to  have  presented  himself  to  a  judge. 
H  security  witii  which,  for  reasons  that  will 
be  seen.  Judge  and  Co.  know  better  than  to 
have  provid^  themselves  witii. 

Why  ny  attendanee,  not  tqtpeimmcet  Be- 
cause, by  lying  lips  and  pens,  the  word  tqf^ 
pearoHce  has  been  to  such  a  degree  poisoned, 
as  to  be  rendened  unfit  for  use.  When,  in  the 
record,  entry  it  made  of  what  is  called  the 
defendant's  appearance  in  court,  what  is  the 
real  fiict?  Never  that  he,  the  defendant,  has 
made  his  appearance  in  court;  aiways  that 
an  attorney  employed  by  him  has  made  hU 
appearance:  nor  even  this  in  the  court,  but 
inanotiier  place ;  to  wit,  in  one  of  the  offices, 
of  the  nature  of  tiiose  contained  in  the  above- 
mentioned  list 

To  return  to  the  applieant's  here  proposed 
actual  attendance.  In  most  instances  it  will 
be  possible,  and  with  advantage  practicable. 
But  in  some  instances  it  will  be  either  im^ 
posable,  or  not  with  advantage  praetieable. 
Of  these  Ust  eases,  for  the  purpose  of  the 
here  proposed  system,  a  list  has  been  made 
out :  so  likewise  of  dl  the  thapee^  of  which 
the  just-mentioned  security  is  suseeptible; 
Ifrhidi  list  may  be  seen  below:  so  likewise 
of  all  the  several  diversifications,  of  which 
the  mode  of  securing  uUeroowie,  or  say  oon- 
wmmicatiom^  with  an  applicant,  or  any  other 
person  who  has  made  his  appearance  during 
the  continuance  of  the  suit,  is  susceptible. 


For  the  inititation  of  this  little  ctetcr 
of  arrangements,  a  combination  of  eooBoa 
sense,  and  common  ingenvty,  with  «■■■<■ 
honesty,  was  indeed  neee«ary,  but  at  the 
same  time  sufficient.  In  the  proviaMNi  assde 
by  the  existing  system,  where  is  there  to  be 
seen  any  symptom  of  the  union  of  these  sane 
reiiuisites?  How  should  there  be?  Witlboiit 
the  existence  of  the  applicant  in  the  pttscna 
of  the  judge  at  the  outset  of  the  niit»  BotUqg 
of  all  this  can  be  done:  and,  aa  there  is  snch 
continual  occasion  to  observe,  scarcely  tm 
the  presence  of  a  dum  be  more  appaUmg  to  a 
spendthrift,  than,  in  a  cimi  case,  to  an  B^g* 
lish  supreme-court  judge,  the  pieaenoe  of  n 
individual,  whose  property  (and  under  the 
system  of  mechanical  judicature,  as  hath  been 
seen,  in  most  cases  without  knowing  anything 
about  the  matter)  he  is  dispoausg'  o£ 

Now,  for  want  of  some  each  aa  these  prs- 
posed  arrangements,  under  the  wristing  sys- 
tem,  behold  the  state  of  things.  Genenlnde 
this :  At  the  pleasure  of  any  man,  withoot 
grounds  existing,  or  so  much  as  pretended  to 
exist,  any  man  may  be  arrested  nid  eaamgmti 
to  a  jail,  with  no  other  alternative  than  that 
of  being,  if  aUe  and  willing  to  pej  for  the  aa. 
commodation, consigned toan arresting  hsan, 
called  a  /odfc-ap-Aoase,  or  a  yayiajp  hsaat. 

Exceprionsare—l.  Where  the  debt  does  not 
amount  to  so  much  as  £20;  2.Wbere,  whei 
it  does  amount  to  that  sum,  the  phuntiff  canto 
to  make  an  affidavit,  whereby  he  avows  npni 
oath  that  the  sum  demanded  by  the  sat  u 
justly  snd  truly  due.  And  this,  whhont  add- 
lag  upon  the  bakmee:  sothat  amanto  nhwi 
another  owes  £20,000,  may  be  arrested  by 
him,  on  a  particular  account  a|>ffifiwl,  fir 
£20.  Originally  the  sum  mentioned  on  tfe 
oocasum  and  for  the  purpose  of  the  liniitalMB 
thus  applied,  was  no  more  than  £10:  it  is  ^ 
a  recent  act  that  it  has  been  raised  to  thn 
same  £20,  in  the  year  of  oar  Liord  I89S: 
original  act,  that  of  the  12  Geo.  L  cii.  2B; 
yearofour  Lord  1725.  Date  of  the  act  sn- 
der  which,  finr  the  benefit  of  the  Gonrt  rf 
Common  Pleas,  the  practice  of  arrest  fiords 
was  established,  year  of  our  Lord  IMl :  thai 
had  the  abomination  been reigmng  ahnndM 
and  sixty-five  years  befiire  so  aomdi  aa  this 
alleviation  was  applied  to  it.  Tet,aackwil 
is,  keen  in  Judge  and  Co.  was  die  senna  rf 
the  injury  thus  done  to  the  wliolepartncnfcipi. 
Fwes,  lengthened  by  the  recolWctaon  ondie- 
port  of  it,  were  witnessed  by  persosia  jpet 
alive. 

Oh  predous  security  1  Ifark  now  a  set  ef 
incidents,  any  one  of  winch  wodd  snfiee  iat 
rendering  it  ineffectual :  -> 

1.  In  case  of  muiwd  aeooanta,  a  nan  whe 
is  a  debtor  on  the  balance,  and  moyeosei  ia 
a  state  of  insolvency,  in  such  sort  as  to  ha 
incapable  of  making  compensation  for  the 
wrong,  u  fireie  to  mit  use  of  it  in  ] 
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as  to  mflicfc  Tezttioo,  and  perbapa  niin»  on 
the  creditor  thus  dealt  with. 

3.  No  limit  is  there  to  the  nmltitade  of 
knowingly  fidae  demaods,  which,  to  the  wnmg 
ci  one  man,  mny  thus  be  made  by  any  other, 
and  thia  without  his  being  at  the  expense  of 
npeijury;  by  which,  howeyer,  if  conmutted, 
•he  would  not.  in  more  than  tiie  trifling  de- 
gree which,  under  the  head  of  oaih§  has  been 
aeen,  be  exposed  to  hanrd. 

3.  To  «  man  who  is  about  to  leare  Eng- 
land, having  therein  no  property,  or  none  but 
.what  he  is  taking  with  him,  or  none  which, 
>by  sudi  inadequate  means  as  the  law  affords, 
can  be  come  at,  this  apparent  check  is,  it 

'Will  be  seen,  no  real  one. 

4.  On  so  easy  «  condition  as  the  finding 
another  man,  who,  being  a  man  of  desperate 
fortunes,  will,  for  hire,  perform  his  part  in 
this  so  extensiyely  contemned  ceremony,  — 
any  man  may  cause  his  intended  victim  to  be 
arrested  for  sums  to  any  amount,  and  thereby 
for  a  sum  for  whidi  it  will  not  be  possible 
for  the  victim  to  find  bail. 

64  The  assertion  is  admitted,  without 
being,  in  any  case,  subjected  to  cross-exami- 
nation. Hence  the  invitation  to  mendacity 
and  perjury. 

6.  To  those  alone  whose  connexions  on 
the  spot,  in  addition  to  the  opulence  of  their 
circnmstanees,  admit  of  their  finding  bail,  is 
the  privilege  of  being  conveyed  to  a  spunging- 
•house  mstead  of  a  jml,  eatended. 

So  much  for  inadequacy :  now  for  incon- 
gruity. To  the  above-mentioned  efficient 
causes  of  inadequacy,  may  be  added  the  fol- 
lowing features  of  incon^idty,  relation  had 
to  the  exirting  system :  ^- 

1.  Swearing  to  the  existence  of  the  debts, 
the  affidavit-man  is  forced  to  swear  to  his 
knowledge  of  the  state  of  the  law:  that  same 
Uw  whidi,  with  such  successfol  care,  it  has 
been  rendered  and  kept  impossible  fot  any 
man  to  know. 

2.  The  testimony  thus  delivered,  is  testi- 
mony delivered  by  a  man  in  his  own  fovour, 
in  contradiction  to  a  rule  and  principle  of 
eommoB  law.  Note  that  mconnatenaf,  not 
vtaptitmde^  is  the  ground  of  condemnation 
here. 

General  result — with  the  exception  of  the 
privileged  fow,  every  man  exposed  to  ruin  at 
the  pleasure  of  every  other,  who  is  wicked 
enough,  and  at  the  same  time  rich  enough,  to 
accept  of  the  invitation  which  the  judges  and 
their  associates  in  the  iniquity,  never  cease 
thus  to  hold  out  to  him. 

80  much  for  the  eoU  done  by  the  battle, 
and  the  ^ood  which  so  obviously  should  have 
occupied  the  place  of  that  same  eviL  Now 
for  iiie  battie  itsel£  Origin  of  the  war — 
power,  thence  custom,  surreptitiously  ob- 
tained firom  parliament  by  the  judges  of  the 
Common  Pleas,  a  little  after  the  Restoration, 


at  the  expense  of  the  jndges  of  the  King's 
Bench.  The  power  thus  obtained  was,  that 
of  employing,  in  an  action  for  debt,  this  same 
operation  of  arrest,  in  giving  commencement 
to  the  suit.  By  the  known  acquisition  of  this 
power,  was  made,  to  all  who  would  become 
customers,  the  virtual  offer  of  the  advantage 
that  will  be  seen.  In  the  case  of  the  honest 
plaintiff,  it  consisted  in  the  obtaining  his  right 
in  a  manner  more  prompt  and  sure  than  be- 
fore :  in  the  case  of  the  dishonest  plaintiff, 
to  this  same  advantage  was  added,  as  has  been 
seen,  the  power  of  ruining  other  persons,  in 
a  numbo'  proportioned  to  the  compound  of 
cupidity,  malevolence,  and  opulence  belong- 
ing to  him,  at  pleasure. 

This  plsn  succeeded  to  admiration.  Com* 
mon  Pleas  overflowed  with  customers :  King's 
Bench  became  a  deMfft.  Roger  North,  bro- 
ther and  biognq>her  of  Lord  Keeper  Ouild^ 
ford,  at  that  time  dii^-justice  of  the  Common 
Pleas,  depictures,  in  Rowing  colours,  the 
value  of  the  conquest  thus  made.  At  this 
time,  ITale^the  witch-hanginff  Hale — ^prime 
object  of  Judge  and  Co-'s  idolatry  —  was 
chief-justioe  of  the  King's  Bench.  Chagrined, 
to  the  degree  that  may  be  imagined,  by  the 
fiUling  off  of  his  trade,  he  put  on,  of  course, 
his  considering  cap.  What  was  to  be  done  ? 
After  the  gravest  consideration,  he  at  length 
invented  an  instrument  (as  a  manuscript  of 
his,  pubUdied  in  Hargrave's  Law  Tracts,  in- 
forms us,)  — an  instrument,  with  the  help  of 
which  he  himseUv  with  his  own  hands,  suc- 
ceeded in  stealing  that  same  power  which  the 
l^iskture  had  given  to  the  court  of  Common 
Pleas.  Tes:  so  he  himself  informs  us:  so 
bUnd  to  the  wickedness  of  teUing  lies,  and 
getting  money  by  it-^*-  so  dead  to  the  sense 
of  shune  had  been  made,  b^  evil  communi- 
cation, this  so  eminentiy  pious,  as  well  as 
best-intentioned  judge,  that  ever  sat  upon  a 
Westminster-'Hall  bench.  Name  of  the  in- 
strument, the  ac  etiitm :  description  of  it  not 
quite  so  short.  To  give  it,  we  must  go  back 
a  Uttie. 

At  the  primeval  period  so  often  mentioned, 
the  great  allpoompetent  judicatory  had  re- 
ceived, of  course  at  the  hands  of  the  Conque- 
ror, this  same  power  of  arrestation,  applicable 
at  discretion.  At  the  time  when,  by  the  ori- 
ginal fieewre,  the  allotment  of  jurisdiction 
was  given  to  the  Common  Pleas — to  that 
judicatory,  to  enable  it  to  give  execution  and 
effect  to  its  decrees,  was  given  the  power  of 
operating,  to  this  purpose,  on  property,  in 
certain  ci  its  sha^ :  the  power  of  operating 
on  person  not  bemg  given  to  this  court ;  ex- 
cept that,  at  the  end  of  a  long-protracted 
course  of  plunderage,  of  which  presently, 
came  the  process  of  outlawry :  outlawry  — 
a  rich  compost,  in  which,  in  a  truly  admirable 
manner,  barbarity  and  impotence,  to  the  pro- 
.per  apd  professed  purpose,  were  combined.  - 
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On  ibis  tama  oeeasion,  the  cases  rrnnaining 
to  the  Kng's  Bench  brwich  of  the  all-com- 
{Nrdiendingjiirisdictiott,  after  the  fissure,  were 
those  in  which,  under  the  name  of  pvntsA- 
ment,  suffering  was  purposely  inflicted :  some- 
times called  penalf  sometimes  cruntiui/,  was 
the  diss  composed  of  these  cases.  By  the 
words  treason,  fehmiff  and  misdemeanor,  were 
originally  marled  out  so  many  degrees  (tre». 
son  the  highest)  in  the  scale  of  punishment : 
with  like  effect,  between  felony  and  misde- 
meanor, was  afterwards  inserted  the  word 
premunire.  In  process  of  time,  a  Uttle  below 
mUdemsamoTf  "King's  Bendi  contrived  to  slip 
in  the  word  trespass :  and  thus  armed,  as  op- 
portunity serye^  it  began  its  encroachments 
on  the  jurisdietioQ  and  fees  of  the  helpless 
Common  Pleas. 

Misdemeanor  meant  and  means  miseonduet, 
or  say  misbehaviour  ^  trespass  meant  trans^ 
gression:  transgression,  in  the  original  Latin 
iramsgressio,  is  tiie  going  beyond  a  something: 
the  something,  on  this  occasion  understood, 
was  of  course  a  law.  Not  that  any  such  thing 
was  in  existence :  no  matter.  On  this,  as  on 
e?ery  other  part  of  the  field  of  conunon  law, 
it  was  feigned. 

When,  for  anything  or  for  nothing,  it  was 
the  pleasure  of  the  king,  or  of  any  man  whom 
it  pleased  him  to  allow  thus  to  act  in  his 
name,  that  a  person  should  be  dealt  with  in 
this  manner,  plaintiff's  attorney  went  to  the 
ahop,  and  the  foreman,  on  hearing  it,  sold  him 
an  order  directed  to  the  sheriff,  in  the  body 
of  which  instrument  that  functionary  was  in- 
formed that  defendant  had  committed  a  tres- 
pass; and  from  the  sheriff,  the  information 
would,  in  course,  pass  on  to  the  defendant, 
when  the  time  came  for  his  fin<ii«g  him—lf 
in  Lob's  pound. 

In  process  of  time  came  a  distinction:  a 
distinction  between  trespass  simply,  and  tres- 
pass wpon  the  ease.  Much  the  wiser  the  de- 
itadaat  was  not  for  the  infonnation,  in  either 
Instance,  how  muah  socTer  the  poorer:  tres- 
pass meant  notiiing  except  that  the  man  was 
in  the  way  to  be  punished,  and  trespass  npon 
the  case  meant  just  as  much. 

Here,  then,  were  two  instruments :  now 
Ibr  another  such:  this  was  the  word  flrce» 
Whatever  was  done,  bffvrce  not  warranted 
by  legal  authority,  was  (it  was  seen)  in  every- 
body's eyes  a  crime:  out  of  this  word  was 
accordingly  made  this  other  power-snatching 
instrument.  One  vast  acquisition  thus  made 
with  it,  and  it  was  a  vast  one,  was  the  cogni- 
lance  c^  suits  having  for  thmr  subject-matter 
title  to  landed  prop^y.  To  every  man  idio 
daimed  a  portion  of  land,  intimation  was 
given-^that,  if  he  would  say  he  had  been 
turned  out  of  it,  instead  of  turned  out  using 
the  word  efeeted,  relief  should  be  given  to 
iMm  1^  King's  Bench :  relief,  by  exemption 
from  no  small  portion  of  Uw  deUy,  expense. 


and  vexBti(»,  attadied  to  the  preBminBry,  sari, 
as  will  be  seen,  so  ingenionaly  wire-dmwn, 
processofthe  Common  Pleas,  ^aetedsatsm 
turned  out  by  tosstR^.-  and  how  could  aaqfbody 
be  tossed  out  of  anytiiing  without  force? 

Emboldened  by  success  thus  briBiaiit,  ihtef 
went  on — these  pre-emtnently  learned  and 
ingenious  combatants — to  the  ease  of  cdbl. 
terg.  Here,  court  Teaiporal  had  to  fight  wilik 
court  Christian,  aliaa  ^jwiteol.  Cout  S^ 
fthfo/ had  seen  in  this  pndice  a  MB,  aad  dodt 
with  it  acoordin^y.  With  this  ain  OoniBan 
Pleas  had  found  no  pretence  fiir  intennediifing. 
More  fortunate,  more  bold,  and  naore  afaarp- 
sifl^d,  was  htt  lordship  of  the  Sjqg^  BencL 
He  saw  in  it  (so  he  asrared  and  cunUiuiea  ta 
assure  the  sheriff)  a  species  of  r^e :  •  crjeae 
of  some  sort  it  was  necessary  he  should  aea 
in  it,  and  the  nearest  sort  of  crime  waa  thh 
of  r«pe.  It  was  committed,  he  aaid,  ai  at 
armis — by  force  and  arms.  This  tut 
was  quite  tlie  thing:  that  or 
case,  more  or  less  to  do  in  it,  was  i 
and  seeing  that,  on  the  < 
motion  could  not  but  have  pbee,  and  i 
dering  that  motion  can  scarcelj  be  aanis 
without  n  correspondent  degree  of  fioeee.  tfcas 
was  tills  part  of  the  charge  aanis  good:  and 
in  return  for  their  eastom,  injured  parties  re> 
ceived  firom  the  leamed  shopkeeper,  a*  tki 
^diarge  of  the  adulterers,  money  snier  Ike 
name  of  damages, 

Ineonsistency  was  here  in  all  ita  gloi^! 
crime  had  pmishmemt  akme,  not  dmwMges^  isi 
its  fiiiit.  This  was  a  principle:  yet  adottcry 
was  thus  made  into  a  crime,  and  at  the  wsam 
time  made  to  yield  damages:  it  was  tkaae 
rape  and  not  rape:  rape,  that  it  nigfat  he 
made  into  a  crime ;  yet  not  rape,  hecMwe.  if 
it  1 

to  be  hanged: 
jections. 

Of  the  weapon  employed  on  thia  a 
the  form  was  the  same,  as  that  of  the  1 
employed,  as  above,  in  the  war  with  the  eonrt 
of  Conunon  Pleas;  and  here  fiiUowa  a  fiiilhir 
explsnation,  fiw  which,  it  must  be  confeaae^ 
that  former  place  was  the  more  proper  oae: 
but,  bi  discourse,  clouds  are  not  q«te  an 
easily  dissipated  as  formed.  Speaking  to  tke 
sher^  after  commanding  him  to  take  op  the 
defendant  on  the  ground  of  an  acmaation  of 
frespoM, —trespass  not  giving  intimatiosi  ef 
anything,  except  the  eventual  design  of  pa- 
niuing  as  for  a  crime,.— Ins  lorddiip  \ 
on  to  add,  as  also  to  a  demand  on  the  \ 
of  debt,  to  an  individual  (naming  him.) 
then,  by  his  leamed  lordsUp,  were  two  teal 
crimes  committed  in  the  same  breath,  for  4kt 
purpose  of  pretending  to  inflict  piniishnii  ni 
for,  and  reslly  reaping  profit  £(001,  iMa  mm 
imaginary  crime :  one  at  the  diaige  of  4kt 
Common  Pleas  judges,  to  whom  akme,  ky 
Magna  Charta  as  above,  belonged  Ike  eai^ 


rape,  adulterers  would  be  ail  ef  tkem 
inged:  to  which  there  were  aoaae  ek- 
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nizance  of  cases  of  debt:  the  other,  at  the 
charge  of  every  member  of  the  commtmity, 
thus  subjected  to  the  power  of  groundless 
arrest  and  imprisonment,  as  above.  On  this 
occasion,  in  dumb  show — dumb  indeed,  but 
not  the  less  intelligible — was  this  his  lan- 
guage :  —  "All  ye  who  believe  yourselves  to 
be  in  the  right,  and  all  ye  who  know  your- 
selves to  be  in  the  wrong,  but,  at  tl|^  same 
time,  wanting  the  accommodation  for  tiie  pur- 
pose of  ruining  some  person  you  have  fixed 
upon,  come  to  my  shop :  there  is  my  prison, 
and  to  it  he  or  she  shall  go." 

Thus  much  to  wished-for  customers.  Now 
to  the  sheriff:  "  Take  up  Thonuu  Stiles,  and 
put  him  into  your  jail :  when  there,  he  wtfl 
he  in  our  power,  we  will  make  him  pay  a  sum 
of  money  which  John  Nooks  says  he  owes 
him."  Such,  in  the  address  of  the  chief-jus- 
tice to  the  sheriff,  was  and  is  the  language  of 
the  appropriate  document — the  only  source, 
from  which  any  conception  could  be  formed, 
of  the  calamity  into  which  the  proposed  de- 
fendant was  and  is  thus  destined  to  be  plunged. 
It  was  a  torit,  addressed  to  the  sher^  oi  the 
county  in  which  the  defendant  was,  or  was 
assumed  to  be,  resident — "  Will  be  in  our 
power  ?  "  Be  it  so :  but,  suppose  him  actually 
in  their  power: — his  being  so,  did  it  give 
them,  in  relation  to  their  younger  brethren 
of  the  Conunon  Pleas,  any  right  which  they 
did  not  possess  before? 

As  to  his  being  already  in  their  power, 
neither  was  this  the  case,  nor  was  it  so  much 
•8  supposed  to  be.  But,  should  it  so  happen 
tiiat  the  sheriff  had  taken  the  man  up  and 
brought  him  to  his  lordship,  whose  derk's 
aignature  is  to  the  writ,  then  the  destined 
victim  would  be  in  his  said  lordship's  power, 
and  then  he  would  make  him  comply  with  the 
demand,  or  defend  himself  against  it,  or  abide 
the  consequences. 

As  yet  here  is  no  lie.  But,  if  the  supposed 
residence  of  the  destined  defendant  were  any- 
where but  in  Middlesex,  then  came  the  de- 
mand for  lies,  and  with  it  the  supply.  Lie 
the  first — averment  that  defendant's  residence 
is  in  Ifiddlesex :  and  by  this  was  constituted 
the  warrant,  such  as  it  was,  for  writ  the  first, 
with  its  fees. 

Lie  the  second —  said  defendant  is  lurking 
and  running  about  {latittat  et  daeurrit)  in 
this  county  of  :  the  blank  being 

filled  up  with  the  name  of  the  county  in  which 
H  suits  the  purp<^  of  the  phuntiff,  or  his 
attorney,  to  suppose  him  to  be.  This  is  what 
he  was  and  is  told,  in  the  text  of  another  writ, 
addressed  to  the  dieriff  of  county  the  second, 
for  whose  information  the  writ,  addrened  to 
his  brother  of  Middlesex,  is  thus  recited,  and 
•the  difference  between  the  cost  of  the  one 
writ  and  that  of  the  two  writs,  is  a  tax  or 
penalty,  which  all  persons  who  omit  to  live 
in  Middlesex  pay  for  such  thek  de^ult. 


Such  was  the  plan  of  the  counter-invasion. 
Serious  and  sensibly  felt  it  cannot  but  have 
been,  to  the  potentate  whose  domain  was 
thus  invaded. 

How  to  get  back  the  advantage  was  now 
the  ({uestion.  Under  English  practice,  decep^ 
tion  (need  it  now  be  said,)  is,  on  eai^  occa- 
sion, the  readiest,  most  efildent,  and  fitvourite 
instrument.  A  man  had  forged  a  hand:>^ 
**  Don't  trouble  yourself  about  proving  the 
forgery,"  said  his  learned  adviser ;  '*  forge  a 
release."  A  similar  instrument  was  accord- 
ingly £&bricated  by  the  Common  Pleas,  and 
succeeded.  Not  but  the  re-conquest  had  some 
difficulties  to  contend  with:  for  ^as  honest 
Roger  informs  us,)  king's  tax  and  aumcellor's 
fees  were  affected  by  it :  but  these  difficulties 
being  the  only  ones,  and  these  removed. 
King's  Bench's  mouth  was  thus  dosed. 

No  hypocrisy  here.  For  a  doak  of  any  sort, 
no  demand  so  much  as  suspected.  Two  sharp- 
ers playing  off  their  tricks  against  one  another 
— such  is  the  character  in  whidi,  even  with 
his  approbation,  the  two  lord  chief-justices 
are  held  up  to  view,  by  this  confidential  bro^ 
ther  of  one  of  them.  **  Outuntting"  one  of 
the  words  employed :  **  device,**  another.  lai- 
crease  of  business  the  avowed  ol^ect:  of 
business  sodi  as  has  been  seen :  proportioned 
to  the  success,  the  exultation  produced  by  it : 
proportioned  to  the  amount  of  the  booty,  the 
triumph  of  the  irresistible  robbers. 

Sole  interests  so  much  as  pretended  to  be 
consulted,  the  interests  of  Judge  and  Co.  Of 
this  firm,  his  Majesty  was,  as  above  declared, 
one  of  the  partners :  the  swinish  multitude, 
with  their  mterest,  no  more  thought  of,  or 
professed  to  be  thought  of,  than  so  many 
swine. 

The  King's  Bendi  was  not  the  only  place 
at  ^e  hands  of  whidi  the  helpless  offiipring 
of  Magna  Charta  lay  exposed  to  invasion. 
Another  inroad  was  that  made  by  the  court 
of  Exchequer.  In  the  pretence  made  in  this 
case,  no  sudi  downright  and  all-involving  lie 
was,  however,  induded.  In  this  case,  the 
king  was  indeed  stated  as  delivering  the  com- 
mandment; and,  forasmndi  as  his  Majesty 
knew  not,  on  any  occasion,  any  more  of  the 
matter  than  the  Pope  of  Rome — in  this  shape, 
and  thus  for,  was  a  lie  told.  But  that  which 
his  Majesty  was  represented  as  insinuating, 
though  but  insinuating,  had  commonly  more 
or  less  of  truth  in  it.  It  was,  that  the  phiin- 
tiff  was  in  his  Majesty's  debt :  a  state  of  things 
which  would,  of  course,  have  phice,  in  the  inp- 
stance  of  any  man,  who  had  tax  to  pay,  or 
service  to  render- 
But  this  same  court  of  Exchequer,  to  which 
no  such  power  had  been  given,  what  business 
had  it  to  meddle  or  make,  while  there  sat  the 
Common  Pleas,  to  which  the  power  had  been 
and  continued  to  be  given  ?  Had  there  even 
beeanosudi  judicatoiyastha  Common  Pleasy 
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the  only  penont,  in  whose  instance  anything 
done  by  the  Exchequer  could  contribute  to  the 
propoeed  effect,  would  have  been  such  as  were 
in  a  state  of  insolvency :  nor  yet  all  of  these : 
for,  till  all  demands  on  the  account  of  the 
Idn^  were  satisfied,  never  was  so  inQd&  as  a 
penny  allowed  to  be  touched  by  any  other 
creditor  than  his  said  Muesty.  Yes,  as  above 
observed,  inamuUin^  and  nothing  more.  For 
all  that  his  Majesty  is  represented  as  saying 
i^  that  the  plaxnHff  iatfi  he  owes  a  debt  to 
hb  said  Majesty,  not  tihat  such  is  really  the 
case. 

So  much  for  this  enormity.  Out  of  it  grew 
•DOther,  to  which  the  word  hail  gives  name. 
JKndinff  hail,  as  the  phrase  is,  b  the  name  of 
one  species  of  those  9ecwritie»,  allusion  to 
which  has  been  made,  as  above.  In  this  case, 
after  having  been  arrested  by  an  emissary  of 
the  sheriff's,  and  consigned  to  the  appropriate 
gaol,  or,  on  pajnog  for  the  indu^nce,  kept 
in  the  house  of  tins  same  emissary,  or  some 
person  connected  with  him  (name  of  the  house, 
a  lock-up4iouae  or  Mp/mtmng^houMt)  he  is,  if 
certain  persons  render  themselves  resp<msible 
to  the  sheriff,  or  without  this  security,  if  the 
ander-sheriff  so  pleases,  liberated.  These  per- 
cons  are  styled  the  bdls :  number  of  tlmn, 
one,  two,  or  more,  commonly  two.  As  to 
what  thev  undertake  for,  it  is,  in  different 
cases,  different :  but,  for  the  most  part,  it  is 
the  consigning  the  defendant  to  the  gaol,  or 
else  satisfying  the  plaintiff's  demand. 

As  to  the  remedy  which  this  same  secority 
affords — nothing  could  be  more  completely 
of  a  piece  with  the  so  industriously  and  iidm^ 
manly  fiibricated  disease.  To  the  compara- 
tively opulent,  an  alleviation — to  the  compa- 
ratively indigNit,  an  aggravation.  Complete, 
in  an  admiridile  degree  of  perfection,  is  tiie 
machinery  employed  in  the  application  of  it : 
to  such  a  degree,  that  lengthy  treatises  are  oc- 
cupied in  the  dracription  of  it :  enormous  the 
complication — proportionable,  of  course,  the 
delay,  vexation,  and  expense,  produced  by  it. 

As  to  all  this  suffering,  what  do  Judge  and 
Co.  care  about  it?  Just  as  much  as  they  care 
for  the  rest  of  the  mass  of  sufferii^  which  the 
system,  in  its  other  parts«  organizes — what  a 
steam-engine  would  care  for  the  condition  of 
a  human  body  pressed  or  pounded  by  it. 

Directed  to  its  proper  end,  the  process  of 
JwHeial  Uearitif-findiMg  is  an  operation,  hav- 
ing for  its  object  aUematian  to  the  hardship 
inseparable  from  the  process  of  subjecting  a 
patient  to  the  sorts  of  operations  performed 
upon  him  by  the  judge :  in  each  individual 
case,  applying  the  maximum  of  the  alleviation 
of  which  that  particular  case  is  susceptible. 
To  all  the  several  modifications  of  which  this 
hardship  is  susceptible,  to  apply  one  and  the 
aame  modification  of  this  process  -—is  about 
as  reasonable  as  it  would  be  to  apply,  to  every 
species  of  disease,  one  fuad  the  same  med^dne. 


Of  the  modificationsMif  iHiidi  tins  pracos 
is  susceptible,  we  shall  presently  have  oocaiiaa 
to  present  a  view  to  the  Honourable  House. 

On  each  occasion,  to  the  drcttmstanees  of 
the  individuals  in  t^e  individual  caae,  does 
the  nature  of  things  render  the  adaptation  of 
it  necessary :  and  on  no  one  occasion,  under 
the  existing  system,  can  it  be  thua  adapted. 

In  some  cases^  of  which  the  present  case  k 
one,  on  the  defauUaU ;  but  in  other  cases, 
and  on  the  occasion  of  every  suit  in  ihejint 
instance,  that  is  to  say,  at  tiie  outaei  of  the 
suit,  on  the  phrinHffi  does  the  obli^tiaB  re- 
quire to  be  imposed.  In  each  sadi  Jnstanfff, 
to  the  elidtation  of  the  same  individnaliiiag 
circumstances,  the  examination  of  the  indi- 
vidual by  the  judge  himself  is  neeeasary:  and 
to  this  process  (one  exception  excepted,  of 
which  presently,}  not  more  unqiiestioaaUe 
can  be  the  aUiorrence  of  the  moat  profitable 
malAfide  suitor,  than,  under  the  exisriiy  pne- 
tice,  that  of  an  English  judge. 

On  each  occasion,  the  subservient  of  the 
operation  to  the  purposes  of  justice  will  de- 
pend upon  the  propMtion  of  the  hardship  of 
being  subjected  to  the  particular  obligaiioa 
in  questbn,  and  the  hardship  which,  were  it 
not  imposed,  might  have  place:  probmbdUg 
being,  m  both  cases,  taken  into  aoeooni. 

As  to  incarceration  and  confinement,  the 
more  extentious  and  vexatious  the  modes  ef 
them  respectively  are,  the  more  urgent  ie  the 
motive  by  which  the  sufferer  is  impelled  ta 
make  choice  of  this  &ai2-^lndtii^,  or  any  otiiei^ 
mode  of  escape  from  them :  escape,  perpetasl 
or  temporary  only,  as  the  esse  may  be :  cihoio^ 
that  between  the  fire  and  the  firyiqg-paat 
Whichever  it  be  that  is  embraced,  the  exi- 
gencies of  the  lord  chief-justice  were  of  oouae 
effectually  and  abundantiy  provided  for :  from 
the  baiUog  process,  fees  upon  foes :  froan  ihm 
incarceration,  a  vast  mass  at  once  in  the  shape 
of  patronage.  Forty  thousand  pounds  haa  been 
stated  as  having  been  refosed:  ontheorrasioH 
of  the  recently  alleged  mutiny,  fion  £8,000 
to  £10,000  a-year  stated  as  being  tke  pvuit 
of  the  jailor.  To  ascertain  in  each  caae  the 
quantum  of  the  enjoyment  extracted  by  tlieae 
two  associates  firom  the  misery  of  the  namy: — 
the  quantum,  and  thence  the  proportion — is 
among  the  operations,  the  perfomaace  of 
which  we  beg  leave,  with  all  humUe  suhmii 
sion,  to  propose  to  tiie  Honourable  House. 

Required  at  the  hands  ofpUiatifi,  tke  ae- 
cnrity  would  have  kept  out  diakimeaipiaimtjgk 
—Judge  and  Co.'s  best  ffiends  and  cnatona- 
ers.  Of  course  it  was  not  to  be  thought  oC. 
Hypocrisy  required  that  the  profession  shouM 
be  made :  and  so,  in  the  language  oi  some  uC 
the  courts,  it  was  muiei—u ficerii  m  wat0 
rum :  sinister  interest  required  that  it  should 
be  no  better  than  a  pretence* 

Performed  or  exacted  of  defeniaats,  d&> 
recUy  opposite  is  the  eflfeot  of  this  lame  seeu> 
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rity :  thus  placed,  the  obligation  renders  the 
above-mentioned  ample  service. 

As  to  this  matter  —  the  jakes,  of  late  so 
notorious  by  the  name  of  the  aecondary*^  of- 
fice in  the  City  of  London — this  abomina- 
tion, with  the  immense  mass  of  filthy  lucre 
at  the  bottom  of  it,  and  the  forty  years'  pa- 
tience of  the  constituted  authorities  under 
the  stench  of  it,  speaks  volumes. 

To  the  case  in  which  the  process  of  taking 
examinations  was,  and  is,  an  object  of  abhor- 
rence to  the  judge,  an  objection  has  just  been 
alluded  to  as  having  place.  It  is  this.  To  the 
s^ht  of  mere  parties,  and  in  particular  in  the 
situation  of  plaintiffs,  at  the  outset  of  the 
suit,  at  which  stage  the  examination  might 
nip  it  in  the  bud,  abhorrence  unassuageable : 
— to  persons  comiqg  in,  at  a  stage  at  which 
the  suit  is  established,  and  the  examination 
can  have  no  such  injurious  effect,  open  arms 
and  welcome.  Why  this  difference?  Answer: 
At  the  first  stage,  the  examination  would  ex- 
clude fees:  at  this  subsequent  stage,  it  ne- 
cessitates fees. 

To  the  performing  or  hearing  the  exami- 
nation of  a  party  in  relation  to  the  matter  of 
his  suit,  the  horror  of  an  English  judge  is, 
as  above,  insuperable.  To  the  hearing  and 
conducting  the  examination  of  the  same  man 
under  the  name  of  a  6ai7,  in  relation  to  a 
matter  foreign  to  the  matter  of  the  suit,  — 
repugnance  none.  Cause  of  difference,  the 
so  often  assigned  universal  cause.  Examina- 
tion of  the  party,  the  time  being  that  of  the 
outset  of  the  suit,  would,  as  above,  nip  the 
fee-harvest  in  the  bud :  examination  of  bail 
gives  increase  to  it; 

After  all,  it  depends  upon  incidents — in- 
cidents too  intricate  to  be  here  developed  — 
whether  it  is  by  the  four  sages — or  now,  of 
late  days,  one  of  them  —  that  the  opposition 
and  eventual  justification  —  so  the  examina- 
tion is  called  of  the  bail — shall  be  performed, 
or  by  some  attorney,  without  the  benefit  of 
that  same  scrutinizing  process. 

The  attorney  is  an  under-sheriff;  —  the 
under-sheriff  of  the  county  in  which,  as  above, 
the  species  of  egg  called  the  venue,  has  been 
taid,  or  into  which  it  has  been  removed. 

The  under-sheriff  is,  on  every  occasion, 
the  deputy  of  the  sheriff.  The  sheriff  is  a 
g^eat  land-owner  who  Tevery  year  a  firesh 
one,)  is  appointed  by  the  king :  a  servant 
who,^  in  the  teeth  of  reason  and  scripture,  is 
appointed  to  serve  not  two  only,  but  twice 
two  masters:  that  is  to  say,  at  the  three 
Westminster-Hall  common-law  courts,  with 
the  addition  of  the  court  of  general  sessions 
of  the  peace. 

To  this  same  business,  as  well  as  to  all 
business  but  that  of  parade,  the  sheriff  con- 
tributes  —  what  a  Roman  emperor  used  to 
contribute  to  a  victory  gained  at  a  thousand 
miles  distance  —  atupkes;  the  sheriff,  aus- 
VOL.  V. 


pices :  the  attorney,  mind  and  legal  learning: 
legal  learning,  an  accomplishment  in  which, 
authorized  by  their  sanction,  the  one,  in  so 
inferior  a  degree  learned,  thinks  it  not  robbery 
to  be  equal  to  the /ovr  sages. 

If,  with  the  requisite  amendments,  neces- 
sitated by  change  of  times,  the  system  of 
local  judicatories  were  restored, — each  judge 
would,  for  all  purposes,  be  provided  with  hfs 
own  ministerial  subordinates :  and  for  all  of 
them  he  would  be  responsible. 

In  the  city  of  London,  the  acting  function- 
ary under  the  sheriffs  is  styled  the  secondary. 
Forty  years  of  depredation,  production  of  so 
many  unheeded  mountains,  heaped  up  one 
upon  another,  of  correspondent  misery,  have 
at  length  attracted  to  the  subject  the  atten- 
tion of  the  local  authorities.  '  But,  while 
eyes  are  shut  against  causes,  eloquence  may 
abound,  effects  all  the  while  continue  undi- 
minished. 

Moreover,  in  the  same  bailing  process  therie 
is  a  gradation  :  witness  the  phrases  bail  be-* 
low^  and  baU  above.  BaQ  6e/otr,  are  bail  whose 
aptitude  is  established  by  the  attorney.  Bail 
above^  are  bail  whose  aptitude,  after  or  without 
opposition,  is  established  by  the  four  sages. 
Bful  above  are,  in  some  cases,  the  bidl  beTow, 
thus  promoted :  in  other  cases,  a  fresh  couple. 

Above  and  below  together,  bail  generate 
bail-bond:  bail-bond,  assignment  thereof,  with 
eventual  suit :  bond,  assignment,  and  suit — 
fees.  To  justice,  use  for  bail  and  assignment 
the  same  as  for  an  old  almanack. 

From  these  particulars,  imperfect  as  they 
are,  some  conception,  hoW  inadequate  soever,- 
may  be  formed,  of  the  proportion  in  which 
the  aggregate  property  of  all  the  unfortunates 
so  arrested,  is  transferred  from  the  ordinary 
and  undignified  destination  of  operating  in  sa- 
tisfaction of  debts,  to  the  dignified  function 
of  contributing  to  the  fund  provided  for  the 
remuneration  of  legal  science. 

Note  here,  that  he  who  makes  a  prudent 
use  of  tJie  offer  so  liberally  held  out  by  the 
judges  to  every  man  —  the  offer  thus  made 
to  ruin  for  him,  on  joint  account,  as  many 
men  as  he  wishes,  will  take  care  that  the  debt 
sworn  to  shall  be  greater  than  the  utmost 
sum,  for  which,  for  love  or  money,  bail  can, 
by  the  destined  victim,  be  procured. 

Here  ends  our  exposition,  and  we  humbly 
hope  the  sufficient  exposure,  of  the  devices, 
by  the  too  successful  practice  of  which,  the 
attainment  of  the  en^  of  radically  corrupt 
judicature  have  been  substituted  to  that  o£ 
the  ends  of  justice. 

Praying  thus  for  justice,  and  that  justice 
accessible,  we  proceed  to  pray  for  the  means 
necessary  to  the  rendering  it  so :  rendering 
it  so,  to  all  of  us  without  exception.  In  par* 
ticular,  —  of  the  arrangements  which,  in  ouf 
eyes,  are  calculated  to  produce  that  so  desii 
li 


Digitized  by 


Google 


496 


PETITION  FOR  JUSTICE. 


lible  efiM,  and  for  the  establiBliment  of  wbicb 
we  accordingly  pray,  —  a  brief  intimation  is 
presented  by  the  propositions  following :  — 
I.  First,  as  to  the  Jodiciaet  Establish- 

IffENT. 

1.  That,  for  suits  of  all  sorts,  criminal  as 
well  as  civil,  there  be  two  initances^  or  say 
stages,  or  degrees,  of  jurisdiction :  style  and 
title  of  the  judges,  before  whom  the  suit  is 
brought  in  the  first  inetaxice,  judges  immediats 
—  of  those  before  whom  it  is  brought  in  the 
second  instance,  or  say  in  the  way  of  appeal^ 
judges  appellate. 

2.  That,  with  two  exceptions,  and  these  as 
limited  as  the  nature  of  the  service  will  per- 
mit, to  each  judicatory,  cognizance  be  tsJcen 
of  all  sorts  of  causes :  those  included,  cog- 
nizance of  which  are  at  present  taken  by  the 
aggregate  of  the  several  authorities  by  which 
judicature  is  exercised:  which  courts  will 
have  to  be  abolished,  as  soon  as  the  causes 
respectively  pending  before  them,  shall  have 
been  disposed  of.  This,  to  exclude  compli- 
cation, uncertainty,  collision,  delay,  and  use- 
less expense. 

3.  That  these  exceptions,  and  these  the 
only  ones,  may  be  the  following:  —  Military 
judicatories,  for  the  maintenance  of  dis- 
cipline, land  and  sea  service  included:  and 
ecc/estas<ica/ judicatories,  for  the  maintenance 
of  ecclesiastical  discipline,  on  the  part  of  ec- 
clesiastical functionaries,  belonging  to  the 
established  church. 

4.  That,  for  taking  cognizance  of  suits  in 
the  first  instance,  judicatories  may  be  esta- 
blished in  such  number  and  situations,  that, 
by  an  individual  whose  house  is  the  most  re- 
mote firom  the  judicatory  which  is  the  nearest 
to  it,  the  portion  of  time,  during  which  in  the 
day  in  question  the  justice-chamber  is  open, 
may  be  passed  by  Um  therein  without  his 
sleeping  elsewhere  than  at  his  own  home : 
and  that,  accordingly,  no  individual  may  have 
more  than  twelve  miles  or  thereabouts  to 
travel,  in  order  to  reach  his  own  judicatory. 

5.  That,  as  in  the  existing  principal  court, 
there  be  not,  in  any  instance,  sitting  at  the 
same  time,  any  more  than  one  single  judge. 
This,  for  individual  responsibility  —  the  sole 
efiectual — as  well  as  also  for  saving  expense 
and  delay  by  mutual  consultation  and  argu- 
mentation. 

6.  That,  to  obviat«  delay  and  fiulure  of 
justice,  every  such  judge  be  empowered  and 
obliged  to  provide  substitutes,  styled  as  in 
Scotland,  deputies,  one  or  more,  having  for 
their  sole  remuneration  the  prospect  of  being 
consdtuied  judges  principal:  and  that  when 
there  has  been  time  for  a  competent  length 
of  probation,  no  man,  who  has  not  served  as 
depute,  shall  be  capable  of  beiag  constituted 
judge  principal,  in  which  way  the  prevision 
of  judge  power  wHl  be  as  it  were  elastic,  ad- 
justing itself  at  all  times  to  tbi  quantity  of 


the  demand :  judges,  theneeforwvd,  none  baft 
sudi  as  have  served  an  ^)prentieeahip  to  pure 
justice,  and  not  to  the  indiscrimnwte  defenee 
of  right  and  wrong,  as  at  present 

7.  That,  seeing  that,  if  the  power  of  de- 
putation be  conferred  as  above  mentioDcd, 
hands  in  number  sufficient  for  every  exigency 
need  never  be  wanting ;  every  ju&atory  ia 
the  kingdom  will  hold  its  sittings  every  day 
in  the  year,  without  exception,  unless  need- 
less delay  and  denial  of  justice  are  not  deemed 
more  consistent  with  regard  for  jostice  on 
some  days  than  on  others :  and  that  no  ex- 
ception be  made  by  the  Sabbath,  unless  and 
until  it  shall  have  been  proved  that  the  God 
of  justice  is  indifferent  to  justice,  and  that  he 
who  was  content  that  an  ojr  or  an  eus  alMMild 
be  delivered  out  of  a  pit,  would  be  displcaaed 
at  the  animals  being  delivered  out  of  the  hands 
of  the  wrong-doer ;  and  that  the  sale  of  nsac- 
kerel  on  that  day  is  a  work  of  more  urgent 
necessity  than  tibe  gratuitous  and  uninter- 
rupted administration  of  justice :  lastly^  that 
no  exception  be  made  by  the  night  time,  mi- 
less  and  until  a  night  shall  have  been  pointed 
out  during  which  injustice  sleeps ;  in  which 
so  may  justice  likewise;  seeing,  oaoreover* 
that  to  certain  purposes,  under  the  naaae  of 
police,  justice  is,  in  certain  places,  in  that  part 
of  the  twenty-fbur  hours,  even  imder  the  ex- 
isting system,  actually  administered. 

8.  That,  to  eadi  such  judicatory,  be  at- 
tached a  competent  set  of  wtimsierial  ogicers, 
sufficient  for  giving,  in  all  ordinary  cases, 
execution  and  effect  to  its  mandates:  but 
with  power,  as  at  present,  in  case  of  neces- 
sity, to  call  in  aid  all  persons  in  general,  the 
military  force  included.  This,  instead  of  the 
sheriff,  that  one  man  who  hitherto,  in  despite 
of  scripture  and  reason,  has  been  employed  to 
serve  not  merely  two,  but  twice  two  masters. 
This,  to  exclude  the  complication,  with  the 
consequent  collision,  litigation,  oseleas  ex- 
pense, delay,  and  vexation,  winch  from  this 
cause  have  place  at  present. 

9.  That,  of  these  ministerial  officers,  sodi  as 
are  now  employed  in  the  intercourse  between 
judges  on  the  one  part,  and  the  re^>ecdve 
subordinates  as  well  as  parties  and  witnesses 
on  tiie  other  part ;  audi  as  are  now  empowered 
to  use  force,  as  well  as  to  officiate  withovc 
force,  be  distinguished  by  some  sndi  name  aa 
prehensors  or  arrestors;  the  othera  distin- 
guished from  them  by  the  name  of  jndiciaiy 
messengers,  or,  for  shortness,  utesgangers^ 
and  that  for  trustworthiness  and  eeommy. 
the  business  of  messagc'-earrgvug  be,  as  fer  as 
may  be,  performed  I^  the  madiinery  of  the 
Utter  post^ 

10.  That  the  remuneration  allotted  to  ju- 
diciary functionaries,  ministerial  as  well  as 
magisterial,  be,  the  whole  of  it,  in  the  shape 
of  salary;  and  that,  by  no  fimctioaary  be- 
longing to  the  judidary  c 
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or  any  otker  TaluaUe  thing  or  Bervice,  tinder 
any  such  name  or  in  any  such  quality  as  that 
of  a  ft^  be  receivable  on  any  occasion,  on 
any  pretence.  This,  to  exdude  the  expense, 
delay,  extortion,  and  vexation,  which  have 
ever  hitherto  been  produced  by  the  multi- 
plication  of  judidal  instroments  and  opera- 
tions for  the  purpose,  and  with  the  effect 
of  giving  correspondent  increase  to  the  masBes 
of  fees. 

11.  That  sttdi  remuneration  be  paid,  the 
whole  of  tt^  at  the  expense  of  the  public  at 
large ;  no  part  of  it  at  the  expense  of  any 
individual  or  body  of  individuals  interested : 
fines  for  misconduGt  as  below,  excepted.  This, 
to  avoid  excluding  of  any  person  fimn  the 
benefit  of  justice:  every  person  who  in  the 
suit  in  question  is  not  able  to  pay  the  whole 
mass  of  the  fees  exacted  on  the  occasion  of 
that  suit,  being  at  present,  as  well  as  having 
at  all  times  hitherto  been,  thus  excluded:  and 
because  that  which  the  rest  of  the  community 
enjoy  without,  litigants  do  not  obtain  other- 
wise than  by  and  with  litigation,  with  its  vexa- 
tion and  expense, — the  benefit  of  justice. 

12.  Thai,  to  obviate  the  danger  and  suspi- 
cion of  partiality  through  private  connexion, 
no  judge-immewate  principal  shall  remain  in 
the  same  judicatory  for  any  longer  term  than 
thTBt  years,  or  thereabouts :  and  that,  for  this 
purpose,  ao  appropriate  systeoi  of  areuUinff 
be  accordingly  ealiiblished :  but  that,  for  con- 
tinuing in  an  unbroken  course  the  business  of 
recordation,  or  aay  rtffigtroHon^  the  function- 
ary by  whom  it  is  performed  be  stationary. 

13.  That,  in  every  justice-chamber,  for  the 
better  admuiislcnng  of  that  security,  which 
it  is  in  the  power  HpubUe  opinion  to  afford, 
for  conduct  apt  in  every  respect  on  the  part 
of  judges,— .commodious  situation  be  allotted 
for  two  cUttses  of  persons,  under  some  such 
name  as  thatof/M^iciai^  kupecton:  the  one, 
composed  of  suitors,  waiting  for  their  suits 
to  come  on,  say  expedaiU  svtlors  or  tuiton  in 
waitings  the  other,  oi  prt^tUionary  lawyerM, 
of  whom  presently. 

14.  That,  in  all  sorts  of  suits,  without  ex- 
ception,  a  jury  shall  be  employable :  but,  to 
lessen  the  aggregate  weight  of  the  burthen 
of  attendance, — not  tQl  after  an  original  hear- 
ing,  before  the  judge  sitting  alone,  nor  tiien 
but  by  order  of  the  judge,  whether  sponta- 
neous  (fctt  eaample,  for  the  purpose  of  con- 
frontii^  such  of  the  evidence  as  requires  to 
be  confronted,)  or  else  at  the  requisition  of  a 
party  on  one  ^e  or  the  other;  in  which  case 
it  shall  be  obligatory  on  him  to  order  and 
carry  on  a  firesh  hearing,  termed  a  recapitula' 
tory  hearing^  or  say  a  imio  trutl^  before  a  jury, 
organised  in  manner  following. 

15.  That  in  cases  of  all  sorts,  one  excepted, 
all  functions  belonging  to  the  judge,  one  ex- 
cepted, ihall  be  exercisable  in  common  with 
him,  by  ^e  joiors:  the  tstperafrce,  or  say  the 


effectuatiTe,  being  that  on  which  the  effect 
of  the  suit  dependb,  being,  for  the  sake  of  in- 
dividual responsibility,  allotted  exclusively  to 
the  judge.  Functions  thus  exercisable,  these : 

—  1.  Auditive f  applied  to  everything  that  is 
to  be  heard;  2.  LecUv^  applied  to  every- 
thing that  requires  to  be  read ;  S.  Inspeetive, 
applied  to  everything  that  requires  to  be  seen ; 
4.  Interrogatioe,  applied  to  bH  questions  that 
require  to  be  put ;  5.  Canimentative,  applied 
to  all  observations  which  they  think  fit  to 
make ;  6.  Ratioeinativet  applied  to  whatever 
reasons  they  think  fit  to  give  for  anything 
which  they  say  or  do ;  7.  Opinative,  exerdsed 
by  declaration  made  of  opinion,  in  accordance 
or  discordance  with  the  opinion  which,  on  the 
occasion  of  the  exercise  given  to  the  effectu- 
ative  fonction,  is  pronounced  b^  the  judge : 
exercised  collectively,  as  by  Junes  imder  the 
existing  system,  the  opinative :  exercisable  in- 
dividually, aU  ihe  rest. 

16.  That  the  class  of  cases,  in  which  the 
ejgectuative  function,  as  above,  shall  be  exer- 
cisable by  the  jury,  so  fiw  forth  as  to  render 
of  no  effect  a  judgment  of  conviction  if  pro^ 
nounced  by  the  judge  alone,  shall  be  that  in 
which  the  higher  functions  of  government,  as 
sudh,  have,  or  may  naturally  be  supposed  to 
have,  a  special  personal  interest :  for  example 

—  ireaeon,  refteffibn,  eedition,  drfamationio 
the  iijnry  of  a  public  functionary,  or  set  of 
public  fiuictlonaries,  as  such,  and  the  like. 

17.  That  for  lessening  the  burthen  of  at- 
tendance on  juries,  —  instead  of  a  number  so 
superfluous  as  twelve,  a  lesser  number,  and 
that,  for  the  sake  of  a  minority,  an  uneven  one 
— that  is  to  say,  Mree,  or  at  the  utmost,  ^e 
— be  employed:  by  which  arrangement,  the 
practice  of  pezjurv  on  the  part  of  juries,  in  a 
number  varying  n'om  one  to  eleven,  —  per- 
jury, to  wit,  by  &lsely  reported  unanimity, 
wiUi  torture  for  the  production  of  it,  will  bo 
Dude  to  cease:  for  the  better  direction,  ono 
out  of  three,  or  two  out  of  the  five,  being  of 
the  dass  of  special  jurymen ;  the  foreman 
being  to  be  of  this  dass. 

18.  That  the  institution  of  a  grand  jurg^ 
with  its  useless  dela^jr,  incomplete,  secreti 
naturally  partial,  and  inconsirtently,  though 
happily  limited,  applicability, — ^be  abolished. 

19.  That,  for  receiving  appeaU  horn  the 
decrees  and  other  proceedings  and  conduct  on 
the  part  of  the  above-mentioned  judges  tmsie* 
diate^  there  be  judicatories  appeUate,  aU  single 
seated,  in  such  number  as  experience  shall 
have  shown  to  be  necessary :  if  more  than  one, 
station  of  all  of  them  the  metropolis:  that 
being  the  cential  spot,  to  whidi  persons  firom 
all  parts  of  the  country  have  occasion  to  re- 
sort for  other  purposes ;  and  at  the  same  time 
that  in  which  the  best-formed  and  most  efi^c- 
tive  pubBe  opinion  has  place — public  opinion ! 
most  influential  and  salutary  dieck  upon  the 
oonducti  and  security  for  the  good  conduct^ 


Digitized  by 


Google 


500 


PETITION  FOR  JUSTICE. 


of  these  as  well  as  all  other  public  function- 
airies :  and,  as  below,  no  evidence  being  pro- 
posed to  be  received  other  than  that  which 
has  been  orally  elicited  in  the  court  below, 
and  consigned  to  writing,  no  attendance  by 
parties  or  witnesses  will,  on  this  occasion,  be 
necessary.  And  that,  after  the  outset  of  the 
here  proposed  change,  no  person  be  capable 
of  serving  as  judge  appellate,  who  has  not 
for  a  certain  length  of  time  served  as  judge 
principal  immediate. 

20.  That,  in  each  judicatory,  as  well  appel- 
late as  immediate,  ror  officiating  in  suits  in 
which  government,  on  behalf  of  the  public  at 
large,  is  interested  —  there  be  a  functionary, 
under  the  name  of  the  government  advocate^ 
with  deputation  and  on  the  part  of  the  princi- 
pal, migration,  as  in  the  case  of  the  judge : 
and  superordinate  to  them  all,  a  government 
advocate  general, 

21.  That,,  for  administering  professional 
assistance  to  suitors  who,  by  relative  weak- 
ness,  bodily  or  mental,  are  disqualified  from 
acting  as  plaintiffs  or  defendants,  for  them- 
selves, —  or,  by  relative  indigence,  from  pur- 
chasing assistance  from  professional  hands,  — 
there  be  in  each  j  udicatory  a  public  functionary 
under  the  name,  for  example,  of  ekemoeynary 
advocate :  also  with  deputes,  and  migration  as 
above. 

22.  That,  considering  how  opposite  in  their 
nature  are  the  duties  and  habits  of  the  judge 
and  the  advocate,  -^  impartiality  the  duty  of 
the  one,  partiality  the  duty,  and  proposed  mis- 
representation the  unavoidable  practice,  of 
the  other;  —  no  functionary  be  transferable 
from  one  to  another  of  these  lines  of  service. 

23.  That,  at  the  head  of  the  judiciary  es- 
tablishment, there  be  placed  a  single  func- 
tionary, styled,  as  in  other  countries,  jiM/icie 
minister:  at  whose  recommendation,  subject 
to  his  Majesty's  pleasure,  as  at  present  by  the 
Chancellor,  shall  be  filled  up  all  other  judicial 
situations. 

24.  That  accusations  or  complaints  made 
against  a  judge,  immediate  or  appellate,  on 
the  score  of  official  delinquency,  or  relative 
inaptitude  from  any  other  cause,  be  heiird  and 
determined  by  ihe  justice  minister, 

25.  That  accusations  or  complaints,  made 
for  the  like  cause,  against  the  justiceminister, 
be  heard  and  determined  by  the  House  of 
Lords :  and  that,  on  that  consideration,  no 
person,  during  the  time  of  his  officiating  in 
the  situation  oi justice  minister,  shall  be  capable 
of  sitting  in  the  House  of  Lords  ;  nor  yet  in 
the  House  of  Commons, 

26.  That,  considering  the  inherent  and  in- 
defeasible comparative  inaptitude  of  so  nu- 
merous a  body  for  the  purpose  of  constant  and 
protracted  judicature,  in  all  cases,  and  the 
next  to  universal  habitual  non-exercise  of  this 
function  on  the  part  of  their  lordships  in  cri- 
minal cases ;  •— and  that  in  civil  cases,  their 


jurisdiction  is,^  in  so  large  •  proportiofn,  at 
present  employed,  nor  could  ever  &il  to  be 
employed,  as  an  engine  of  delay  and  expense, 
operating  to  all  his  Majesty's  subjects  but  a 
comparatively  few  as  a  denial  of  justice, — it 
may  please  their  lordships  to  confine  the  ex- 
ercise of  their  judicial  function  to  the  abore- 
mentioned  cases,  with  the  addition  of  such 
criminal  cases,  in  which,  at  present,  a  member 
of  their  own  House  is  party  defendant :  — 
thus  nukldng  a  generous  sacnfioe  of  their  un- 
contested rights  on  the  altar  of  justice. 

27.  That,  when  it  has  been  covered  by  a 
coating  of  legislature-made  law,  the  field  of 
legislation  be  preserved  from  being  overspread 
by  an  overgrowth  of  judge-made  law :  €or  in- 
terpretation or  melioration,  amendments  pro- 
posed in  terminis  by  judges,  on  the  occasion 
of  the  several  suits,  being,  by  appropriate 
machinery  attached  to  the  code,  of  course, 
unless  negatived  by  a  committee  of  the  one 
House  or  the  other,  —  and  that,  when  these 
arrangements  have  been  made,  no  reference, 
for  any  such  purpose  as  that  of  interpreta- 
tion, to  anything  said  by  a  judge  in  any  one 
suit,  be  permitted  to  be  made  in  any  other 
suit  Of  this  arrangement,  another  use  wOl 
be — that  of  their  applying  the  necessary  pre- 
ventive to  the  mischief  which  mig^t  other- 
wise be  produced,  by  discrepancy  between 
the  decrees  of  the  several  appellate  judica- 
tories, if  more  than  one.  This,  when  ^  field 
of  law  has  been  covered  by  legislature-made 
law :  and  in  the  mean  time  (though  not  equal 
facility,)  equal  necessity  will  there  be  for  the 
like  provision,  during  the  time  that,  to  so 
immense  an  extent,  the  field  has  no  other 
covering  than  diat  which  is  composed  of 
judge-made  law :  — ;-  of  judge-made  law — that 
spurious  and  fictitious  kind  of  law,  if  such  it 
must  be  called.  With  the  dominion  of  which, 
so  far  as  it  extends,  all  security  is  incompa- 
tible.* 

So  much  as  to  the  judiciary  estabUMkmetit : 
follows  what  we  humbly  pray  in  relatkKi  to 
procedure, 

28.  That,  as  in  former  times,  no  suit  shall 
receive  its  commencement,  but  bj  the  per- 
sonal appearance  of  some  individual  in  open 
judicatory,  which  individual  shall  be  respoa- 
sible  for  his  conduct  in  relation  thereiuito : 
and,  to  that  purpose,  shall,  helm  he  is  htmii 
for  any  other  purpose,  make  declaration  — 
not  only  of  his  present  abode,  but  of  suck 
abode  or  abodes,  at  which  any  mandate  issued 
by  the  judge  may  be  sure  to  reach  him  at  all 
times,  down  to  that  of  the  termination  of  the 
suit :  that,  for  the  purpose  of  all  ulterior  ju- 
dicial processes,  every  missive  addressed  t« 
him  be  considered  as  having  readied  hiia: 
except  in  case  of  any  such  acddent  as,  witi»- 

•  Drawn  up  for  this  purpose,  a  complete  phia 
of  operations,  expressed  in  forsMiiw,  »  aireftd/ 
in  existence. 
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out  blame  on  his  part,  may  oome  to  be  al- 
leged by  him  for  the  purpose  of  excuse :  saving 
to  such  applicant  the  &culty  of  changing  such 
address,  from  time  to  time,  on  giving  timely 
information  thereof. 

29.  That,  exceptions  excepted,  the  person 
80  applying  be  a  party  whose  desire  it  is  to 
be  admitted  in  the  character  of  pursuer :  of 
which  exceptions, -examples  are —  1.  Giving 
simple  information  of  an  offence,  appearance 
on  behalf  of  any  person  or  persons ;  2.  Pur- 
pose of  the  appearance,  giving  simple  informal 
tion,  without  desire  to  be  admitted  pureuer: 
say  pursuer,  in  ail  cases,  instead  of  plaintiff  in 
civil  cases,  and  prosecutor  in  criminal  cases, 
as  at  present. 

30.  That,  for  non-compliance  with  judicial 
mandates,  an  aU-comprohensive  system  of 
Appropriate  excuses  be  looked  out  for,  and  on 
the  supposition  of  the  verity  of  the  alleged 
&cts,  allowance  given  to  them. 

31.  The  {)erson  by  whom  the  matter  of 
•excuse  is  submitted,  will  in  general  be  the 
person  to  whom  the  mandate  is  addressed : 
but,  in  several  cases,  such  as  sickness,  ab- 
«ence,  fcc.  from  other  persons,  excuses  for 
him  must  of  necessity  be  accepted. 

32.  That  the  institution  of  excmte-^ioing 
which,  under  the  name  oietuting  essoins,  had 
place  in  former  diMrs,  when  the  attendance  of 
parties,  instead  of  belugas  now  prevented, 
was  compelled  —  be,  for.  this  purpose,  re- 
viewed: and  the  extension  which  the  exi- 
gence of  justice  requires,  be  given  to  it. 

33.  That,  on  every  oecadon,  the  proceed- 
ings be  reguUted  by  regard  paid  to  coatie- 
nience,  to  wit,  the  mutual  convenience  of  all 
individuals  concerned,  parties  and  witnesses : 
this  being  a  matter  which,  they  being  on  all 
occasions  in  the  presence  of  and  under  exa- 
mination by  the  judge,  can,  on  each  occasion, 
be  ascertained :  whereas,  under  the  existing 
technical  system,  the  rule  being  framed,  with- 
out the  possibility  of  knowing  anything  of 
the  distinguishing  drcunstanoes  of  individual 
personsand  things,  the  necessary  consequence 
is  —  that,  in  a  vast  majority  of  instances,  the 
<x)nvenience  of  individuals,  some  or  all,  is 
made  the  subject-matter  of  a  needless  and 
reckless  sacrifice. 

34.  That,  all  judicatories  being  sitting 
every  day  in  the  year  without  intermission, 
evidence,  in  so  fiu:  as  indication  of  its  exist- 
ence has  been  afforded  by  the  applicant,  when 
admitted  as  pursuer,  be,  in  such  order  as  in 
each  suit  shail  be  indicated  by  the  exigency 
of  the  individual  case,  from  each  source,  as 
soon  as  obtainable,  called  for  and  elicited : 
and  this  without  distinction,  as  between  co- 
pursuers,  co-plaintifis,  defendants,  and  ex- 
traneous witnesses  on  both  sides. 

35.  That  to  the  institution  of  security-find- 
ing in  general,  and  that  of  sponsorship,  or 
say  auxiUary  bcndsnumshipf  in  particular,  — 


be  given  the  whole  extent  of  the  application, 
and  good  effect  which  the  nature  of  things 
allows  to  be  given  to  them. 

36.  That,  accordingly,  all  the  sorts  of  oc» 
casioHS  on  which,  and  til  the  motles  in  which, 
it  is  capable  of  being  employed,  be  looked 
out  for :  —  for  the  purpose  of  employing,  on 
each  individual  occasion,  that  mode  which 
may  be  employed  with  the  moat  advantage 
to  all  interests  concerned. 

Of  modes  of  such  security  capable  of  being 
employed,  examples  are  the  following :  — 

I.  bitervention  of  bondsmen^  styled  aiurt- 
Udry  bondsmen,  one,  two,  or  more,  according 
to  tiie  magnitude  of  the  sum  regarded  as  len 
quisite,  and  their  .capacity  of  contributing  to 
make  up  such  sum ;  each  individual  contri- 
buting such  part  as  his  circumstances  enable 
him,  and  his  inclination  disposes  him,  to  con- 
tribute :  as  to  the  party's  joining  in  the  bond, 
it  would,  under  the  here  proposed  system^, 
be  a  needless  and  useless  ceremony,  the  ju- 
dicatory having  his  property  as  effectually  at 
command  without  it  as  with  it. 

II.  Deposit  of  money  by  the  ptw^  m  th^ 
hands  of  the  registrar  of  the  judicatory. 

III.  Deposit  of  money  by  these  same  bondtm 
men  in  the  hands  of  the  registrar. 

IV.  Deposit  of  any  moveable  subject-matter 
or  subject-matters  of  property  of  considerable 
value  in  small  compass,  in  the  .hands  of  the 
registrar.  - 

V.  Jmpignoration,  or  say  ptedging,  of  any 
immooeable  or  any  incorporeal  subject-matter 
or  subject-matters  of  property  belonging  to 
any  s^ich  auxiliary  bondsmen. 

VI.  With  consent  of  the  party,  ambulatory 
confinement  of  his  person,  he  staying  or  going 
where  he  pleases,  so  it  be  in  the  custody  of 
a  person  or  persons  appointed  for  that  pur- 
pose. 

VII.  Under  the  same  condition,  stationary 
confinement  in  a  place  other  than  a  prison. 

VIII.  At  the  instance  of  the  party  himself 
imprisonment.  Notwithstanding  its  afflictive- 
ness,  it  may  happen  to  this  security  to  be 
necessary ;  for  example^  in  a  case  where,  se- 
curity being  deemed  necessary  to  be  exacted 
of  the  other  party,  and  the  finding  of  that 
security  highly  afflictive,  the  party  in  ques- 
tion is  by  strangership,  relative  indigence,  or 
bad  character,  disabled  from  finding  any  se- 
4!urity  less  afflictive. 

37.  Of  occasions,  requiring  that  such  security 
be  exacted,  examples  are  the  following :  — 

I.  At  the  charge  of  a  defendant,  need  of 
security  to  a  plaintiff,  the  defendant  being  on 
the  point  of  expatriating  either  his  person  or 
his  property,  or  both,  and  the  yalue  of  what 
is  demanded  at  his  charge  bearing  a  large  pro- 
portion to  his  property :  at  the  same  time  that, 
supposing  the  demand  groundless,  or  the  secu- 
rity needless,  the  wrong  done  to  the  defen- 
dant, if  either  bis  person  or  his  property  were 
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detained,  migbt  be  raiii<m8  io  him :  as,  for 
instance,  the  whole  of  it  being  on  the  point 
of  being  expatriated  on  a  commercial  specu- 
lation in  a  vessel  engaged  by  him  for  that 
purpose,  and  he  about  to  embark  for  the  pur- 
pose of  superintending  the  disposal  of  such 
his  property. 

II.  On  the  occasion  of  the  establishmeni 
of  a  mode  of  intercouru,  as  above,  with  the 
judicatory  during  the  continuance  of  the  suit, 
want  of  trust-worthiness  may  produce  the 
need  of  the  exaction  of  security,  at  the  dmtge 
of  the  individual  in  question. 

III.  Whenever,  for  any  purpose,  it  uMiy  be 
requisite  thatsecurity  be  exactedat  ^te  charge 
of  a  party  on  either  side  of  the  suit,  need  may 
also  have  place  for  the  exaction  of  a  counter- 
security,  at  the  cbaige  of  the  party  applying 
for  it. 

Note  here,  that  of  the  infinite  variety  of 
oceeuioM,  on  which  the  need  of  9ecurihf 'find- 
ing is  liable  to  have  place,  the  practice  of 
hailing  is  but  one,  and  on  each  occasion  the 
chances  of  its  being  the  least  inconvenient 
one  are  as  infinity  to  one. 

38.  That,  in  regard  to  emdence,  whether 
the  source  be  personal,  real,  or  readg  wriiten, 
no  distinction  be  made  between  parties  «nd 
witnesses  who  are  not  parties  —  sav  extranet 
ous  loitnesses  ;  that  is  to  say,  that  Irom  both, 
it  be  alike  receivable  and  exigible :  seeing 
that  so  it  is  in  the  existing  smaU-^bt  courts, 
in  the  aggregate  of  whidh  more  suits  have 
place  than  in  all  other  courts  put  together ; 
In  regard  to  exaction,  penal  suits  not  except- 
ed :  seeing  that,  in  the  equity  courts,  such 
exaction  has  place,  though,  by  means  of  it, 
the  richest  proprietor  may  be  divested  of  the 
whole  of  his  property;  and  instances  are 
known,  in  which,  rather  dian  submit  to  sudi 
a  loss,  men  have  sustained  imprisonment  for 
life. 

39.  That  the  mode  employed  in  the  elid- 
ta^on  of  evidence  (under  which  appdlative 
is  included  every  averment  made  either  by  an 
applicant  or  by  a  party  on  either  side)  be,  in 
^ach  individual  suit,  according  to  the  demands 
of  that  same  suit,  in  respect  iS  general  conve- 
nience, one  or  more  of  the  three  modes  fol- 
lowing :  to  wit  —  1,  The  oral,  elicited  in  the 
originating  judicatory ;  2.  The  oral,  elicited 
in  another,  say  a  subsequential  judicatory,  to 
which,  for  the  convenience  of  a  party  resi- 
dent in  the  territory  thereof,  the  inquiry  is, 
for  the  purpose  of  his  examination,  trans- 
ferred ;  8.  The  epistolary,  by  means  of  inter- 
l-ogations  approved  of  by  the  judge  of  the 
priginating  judicatory. 

40.  That  no  response  in  the  epistdlaiy  mode 
be  received,  otherwise  than  subject  to  the 
/eventual  examination  of  the  respondent  in  the 
pral  mode,  at  any  time,  should  denund  have 
place  for  such  ezaminatidn,  in  the  judgment 
pfth^judj^e^ 


41.  That,  BitteMl  of  bdi«  i^pfied,  a»  in 
equity  praddee,  without  aceessily,  and  to  the 
exdusion  of  the  best,  that  is  to  any  the  oral 
mode,  the  episiobuy  node  «f  eliotoig  evi- 
dence be  no  otherwise  employed  than  for  one 
orodier  of  twoeaases:  naine&y — I.  Either 
for  exdusioB  of  prqMndenmt  evfl  in  the  shape 
of  dday,  expense,  and  voBBBtion;  2.  Or  of 
necessity,  didtation  in  the  onl  piadp  bong 
tmpradaeable:  as,  for  instance,  where  at  the 
time  in  question  the  residence  of  the  pcnon 
addrassed  is  in  tJie  one  or  the  oAcr  of  the 
sister  kingdoms,  in  a  distant  dependency,  or 
in  the  dominions  of  a  foralgn  state :  in  aU 
whidi  oases  tJie  expense  and  delay  ef  com- 
missioners  sent  to  the  places  in  unfit  inn  wiU 
thus  be  saved. 

42.  That,  for  avoidaBce  of  peijory,  and 
abolition  of  the  eneouragement  given  to  false- 
hood, by  the  distfaidJon  between  atatemeat 
upon  oath,  and  Btatement  to  which,  though 
made  without  oath,  eflfeieney,  eqiual  to  thai 
which  is  given  to  statement  upon  oath,  is,  as 
above  shown,  in  many  cases  given, — no  oath 
shaU,  OD  any  judidal  oeeawion,  or  for  any 
eventually  judidal  purpoae,  be  in  fotore  ad- 
ministered. But  that  every  statement  made 
on  any  such  oocasion,  or  for  any  soch  purpoae, 
shall  be  termed  an  q^ErsiaCto*,  or  ossecera- 
tion ;  and  that,  for  folsehood  in  respect  of  it, 
whether  accompanied  with  evil  conscious- 
ness, or  say  wiffulness,  or  with  temerity,  or 
say  culpable  heedlessness,  any  sudi  pimish. 
ment  purely  temporal  shall  be  appointed*  a* 
the  nature  of  the  case  nay  be  deeeaed  to  re- 
quire: consideration  in  each  ease  had,  of  tiie 
nature  of  the  offence,  to  the  cwnuniwiiop  of 
vriiich  such  fidsehood  shall  have  been  decBMd 
subservieDt:  and  that,  as  often  ns,  in  the 
course  of  the  suit  which  gave  rise  to  die  foiae- 
hood,  —  sU  tiie  evidence  that  can  bear  upon 
the  question  of  folsdMMid  has  been  hnNigfat 
forward,  conviction  and  punishment  mny  have 
place,  even  on  the  spot,  withoot  the  focnality 
and  expense  of  an  additional  sut  en  porpoee, 
just  as,  at  present,  in  the  erne  ef  nn  ad, 
styled  an  act  of  oenttmpt^  eemaitted  in  the 
foce  of  the  court. 

43.  Thet,  for  rendering  mhetantial  jnatke, 
and  for  avoidance  of  ne^em  nuHiplicxty  cf 
suits,  statements,  and  other  evidence,  iv]». 
tive  to  the  whole  of  a  series  of  itiunga,  he 
elidtaUe  on  the  occasion  of  one  and  the  saase 
application :  audi  satisiactioa,  in  ao  for  as  it 
is  in  a  pecuniary  diape,  being  ndjuatcd  to  the 
state  of  pecuniary  dmiMtanffM  on  both 
sides :  this,  ^ete  it  is  on  one  dde  enly,  thai 
complainta  havepbce:  and  that,  wbcre  there 
ere  two  parties,  between  idMMn,  for  ngrentxr 
or  less  length  of  time,  a  qoarfelhw  hnd  place, 
each,  in  the  way  of  recriamietaon,  nay  dicii 
evidence  of  divers  wrongs,  of  dilforent  sorts. 
at  different  times,  from  the  other,  in  whidi 
case,  what,  pn  the  aggregate,  on  the  aoore  ei 
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eompeoMtion,  is  dn  'from  tha  one,  fimnt  a 
wet-off  to  what  if  due  from  tlie  other, —  aatis- 
fiiction  be  aocordiDgly  allotted  for  the  balance : 
as  also,  on  one  of  the  parties,  or  both,  if,  in 
the  judgment  of  the  judge,  the  esse  requires 
it,  —  a  fine  be  imposed  for  the  benefit  of  the 
public,  on  the  score  of  the  portion  of  the  time 
of  the  judge  and  his  subordinates,  which,  at 
the  expense  of  the  public,  has  thus  been 
occupied. 

44.  Thatk  with  the  exception  of  suits  in 
which,  by  reason  of  their  comparative  unim- 
portance, it  is  purposely  left  unpresenred,  — 
all  evidawe,  etidied  in  the  oro/  mode,  shsll, 
under  the  care  of  the  regittnar  of  the  judi- 
catory, be  Boinuted  down  as  it  is  uttered:  and 
that  dP  this,  with  the  addition  of  any  sudi 
evidence  as  may  have  been  adduced  in  the 
rea^-^wriUem  form,  or  elicited  in  the  €pi$to^ 
iary  form,  be  constituted  the  aoain  body  of 
the  document,  which,  under  the  name  of  the 
record,  shall,  in  esse  of  appeul,  be  transmit- 
ted from  an  immediate  to  the  appellate  judi- 
catory :  and  that,  for  this  purpose,  the  mode 
in  which  the  minutations  are  made,  may  be 
that  in  which,  under  the  name  of  the  SMai- 
Jbld  mode,  is  already  ui  use,  and  in  w^ch 
legible  cofnet,  say  rather  exemfhare,  to  the 
number  of  eight  or  more,  are  written  at  once : 
whereby  all  danger  of  error,  as  between  one 
such  exemplar  snd  another,  and  all  expense 
of  the  skilled  labour  requisite  for  revisioo, 
are  saved.  * 

45.  That»  towards  defiraying  the  unavoid- 
«ble  costs,  in  the  esse  of  persons  unable  to 
defray  them,  —a  fond  be  established,  under 
the  name,  for  example,  of  the  HeJpUie  LiU- 
gmife  Fund. 

46.  That  all  factitious  costs  being  struck 
ofl^  and  unavoidable  costs  transferred  on  the 
revenue, -^  and  professioiial  assistawf^,  in  so 
for  as  needed,  provided  gratuitouily  as  above, 
— -/aes,  or  say  wmUsU,  be  imposable  on  any 
party  in  proportion  as  he  is  in  the  wrong ; 
which  imposition  may  have  place  in  a  de- 
gree of  amplitude,  for  beyond  any  which, 
under  the  existing  system,  would  be  endu- 
rable, if  added  to  the  burthen  at  present 
indiscriminately  imposed  under  the  name  of 
cos^s  on  the  iiqurer  and  the  injured:  end  that 
of  these  fines  the  produce  may  constitute  the 
basis  of  the  Helpkae  LitiffmntM  F^md:  in  the 
case  of  the  wrong-doer,  the  requisite  dis- 
tinction being  all  along  made,  between  evil 
consciousness  and  rashness,  or  say  culpable 
heedlessness,  not  accompanied  with  evil  con- 
aciousnesst  and  that,  frvaay  incidental  mis- 
oonduct  nianifest>ed  in  the  course  of  the  suit, 
auch  fines  be  moreover  imposable,  even  on  a 
party  who»  on  the  main  point,  is  in  the  right: 
ao  also  on  an  extraneous  witness :  not  forget- 
ting, however,  that  where  the  case  presents 
to  view  a  party  specially  injured,  no  such 
fine  can  with  propriety  be  imposed,  unless 


more  be  needed  on  the  score  of  punishment, 
than  is  due  on  the  score  of  compensation : 
forasmuch  as  the  burthen  of  compensation 
produces,  as  for  as  it  goes,  the  effect  of  pu- 
nishment :  the  e&ct — and,  commonly,  even 
more  than  the  whole  of  the  effect:  fiwasmurh 
as,  by  the  consideration  that  from  his  pain  his 
adversary  is  receiving  pleasure,  will  naturally 
be  produced  a  chagrin,  which  cannot  have 
place  in  the  case  when  the  profit  goes  into 
the  public  purse. 

47.  That,  as  well  of  the  judiciary  establish- 
ment code,  as  of  the  judidal  procedure  code, 
the  language  be  throughout  such  as  shall  be 
intelligible  to  all  who  have  need  to  under- 
stand it :  no  word  employed  but  what  is 
already  in  fomiliar  use,  except  in  so  for  as 
need  has  place  for  a  word  on  purpose :  and 
that,  to  every  such  unavoidably-employed 
word,  be  attached  an  exposition,  composed 
altogether  of  words  in  fomiliar  use :  and  that, 
throughout,  tiie  eigne  thus  employed  be,  of 
ihemselves,  as  characteristic  as  may  be  of 
the  tkmge  signified. 

Now  for  the  general  character  of  the  two 
opposite  systems :  that  which  is  in  existence, 
and  that  which  is  herein,  as  above,  humbly 
proposed  as  a  succedaneum  to  it. 

Behold  first  the  existing  system  :— 

Justice,  to  Judge  and  Co.  a  game;  Judge 
and  Co.  the  players:  stake,  in  different  pro- 
portions, the  means  of  happiness  possessed 
by  the  aggregate  of  all  litigants. 

Estabhshed  a  universal  dhain  of  grannies : 
established,  by  power  to  every  individual  to 
tyrannize  over  every  other,  whose  circum- 
stances are  to  a  certain  degree  less  affluent: 
in  every  case,  instrument  of  tyram^,  utter 
ruin :  utter  ruin,  by  the  enormity  of  the  ex- 
pense. 

Alike  well-adapted  to  the  purpose  of  the 
oppressor,  that  cSf  the  depredator,  and  that 
of  him  who  ia  both  in  one,  is  this  same  in- 
strument. This  in  hand,  a  man  may  oppress, 
he  may  plunder,  the  same  person  at  the  same 
time. 

Considered  with  reforence  to  its  real  ends, 
could  any  more  accomplished  aptitude  «»  con- 
sidered with  reforence  to  its  pretended  ends 
^-oould  any  more  aceompUshed  inaptitude  be 
obtained  by  a  premium  directly  offered  for 
the  production  of  it? 

So  much  for  the  existing  system.  On  the 
other  hand,  such,  as  hath  been  seen  in  brief 
outline,  is  the  system  of  arrangements  dic- 
tated by  a  real  and  exclusive  regard  for  the 
happiness  of  the  community,  in  so  for  as  it 
depends  upon  the  application  made  of  the 
power  of  judicature.  We  invite  the  well- 
intentioned, .— wa  challenge  the  evil-inten. 
tioned,  —  to  elicit  aid  hold  up  to  view,  all 
proofo  and  exempliftrarions  of  its  inaptitude. 
Whatsoever  allegM  imperfections  han  been 


Digitized  by 


Google 


£04 


PETITION  FOR  JUSTICE. 


found  in  it,  will  of  course,  in  case  of  adoption, 
be  removed  by  the  constituted  authorities. 
But,  considered  as  a  whole,  we  cannot  but 
flatter  ourselves,  that,  in  quality  of  a  subject- 
matter  of  adoption  after  such  amendments 
made,  no  arguments  will  be  found  opposable 
to  it,  other  than  ungrounded  assertions,  vague 
generalities,  narrow  sentimentalities,  or  cus- 
tomary and  already  exposed  fallacies. 

Now  for  an  apology :  an  apology  for  the 
freedom  with  whjch  the  vioes  of  the  existing 
system  have  been  subjected  to  exposure,  and 
its  utter  inaptitude  for  its  professed  purpose, 
we  trust,  demonstrated.  In  this  inaptitude, 
coupled  with  the  aptitude  of  the  proposed 
succedaneum,  will  be  found  the  best,  and 
we  humbly  hope  a  sufficient  apology  for  this 
boldness,  how  striking  soever  the  contrast  it 
forms  with  accustomed  usage. 

Another  apology  we  have  to  make  is,  that 
which  is  so  undeniably  requisite  for  the  free- 
dom with  which,  in  addition  to  the  character 
of  the  system,  that  of  the  dass  of  persons 
concerned  in  the  administration  of  it  is  held 
up  to  view.  For  this  liberty,  our  plea  is  that 
of  indispensable  necessity.  For,  unhappily, 
the  state  of  manners  considered,  —  on  their 
part,  at  any  rate  on  the  part  of  the  great  ma- 
jority, it  is  not  in  the  nature  of  man  that 
this  or  any  other  system  should  be  received 
by  this  dass,  otherwise  than  with  opposition, 
and  that  opposition  hostile  and  strenuous  in 
proportion  to  the  serviceableness  in  the  thus 
exposed  system,  and  the  disserviceableness 
of  the  here  proposed  system,  to  their  respec- 
tive real  or  supposed  particular  interests :  on 
which  occasion,  what  again  is  but  too  na- 
tural is,  that,  beholding  with  serenity,  and 
even  delight,  the  torments  out  of  whidi,  and 
in  proportion  to  which,  their  comforts  are 
extracted  by  it,  the  unction  of  their  pane- 
gyrics will  continue  to  be  poured  forth  upon 
the  thus  exposed  system,  in  proportion  to  its 
need  of  them,  which  is  as  much  as  to  say,  in 
exact  proportion  to  its  mischievousness. 

Thence  it  is,  that  the  doing  what  depended 
upon  us,  towards  lowering,  as  far  as  consist- 
ently with  justice  may  be,  the  estimation 
in  which  their  authority  is  held  by  public 
opinion, — became,  how  painful  soever,  an 
indispensable  part  of  this  our  arduous  enter- 
prise: —  assured  as  we  could  not  but  be,  of 
its  finding  that  so  influential  authority  in  its 
whde  force,  with  all  its  weight,  on  every 
point,  pressing  down  upon  it. 

Of  an  imputation  which  will  of  course  be 
cast  upon  the  line  of  argument  thus  taken  by 
us,  we  are  fully  aware.  This  is  —  that  the 
weakening  the  force  and  efficiency  of  the 
whole  power  of  the  law  is  a  natural  eflfect — 
not  to  say  the  object —  of  these  our  humble 
eudeavours. 

To  this  charge  we  have  two  answers :  — 

£)q0  ig    that,  fron^  this  quise,  no  such  con- 


sequence will  really  follow:  the  other  is^ 
that  while,  by  this  same  cause,  the  power  of 
the  law  will  not  be  diminished,  the  accuiiti 
for  its  taking  its  proper  direction  will  be  in- 
creased. 

First,  as  to  the  apprehension  of  the  evil  con- 
sequence. Produced  by  a  superficial  glaiice, 
natural  enough  this  apprehension  most  he 
acknowledged  to  be:  by  a  doeer  view,  it 
will,  we  trusty  be  dispelled. 

That  which  produces  the  eflTect  aimed  at 
by  the  law — what  is  it  ?  Is  it  anjrtliiiig  other 
than  the  expectation,  that,  on  eontraventioii, 
the  inflictions  at  the  disposal  of  the  firaction> 
aries  in  question  will  accordingly  be  applied 
to  the  contraveners  ?  But  of  any  audi  infli<*- 
tion,  when  the  decree  for  it  has  passed,  n-tfl 
the  application  depend  upon  public  opinion  ? 
No,  surely;  on  no  such  fluctuating  basts  does 
public  security  rest:  the  persons  on  whom  it 
depends  for  its  effidency  are,  in  the  first  in- 
stance, the  judges  themsdves ;  in  tlie  next 
place,  in  Case  of  need,  the  supreme  anthority, 
Mrith  the  whole  force  of  the  country  in  its 
hands.  When  a  judgment  has  been  pro- 
nounced, is  it  in  the  power  of  this  or  tfast  in- 
dividual or  individuals,  in  any  number  wfast- 
soever,  to  prevent  the  execution  of  it  ?  No, 
assuredly. 

Now,  as  to  the  desirable  good  conseqoeeff . 
This  consists  in  the  giving  strength  to  t^e 
limitative  dieck,  applied  to  the  power  of  the 
judge,  by  the  power  ofpul>K€  opinion  —  sok 
source  from  whidi,  on  die  several  individBsl 
occasions,  this  so  necessary  and  from  all  other 
hands  unobtainable  service  can  be  recdved. 
Yes ;  we  repeat  it  —  sole  source.  Tme  it  is, 
that,  in  theory,  and  by  the  practice  of  tinxs 
now  past,  impeachment  is  presented  in  the 
character  of  an  appropriate  remedy :  hands  bf 
which  it  is  applicable,  those  of  the  Hcoour- 
able  House.  But,  in  fact,  only  in  appeanaee 
is  it  so.  On  no  other  condition  tluui  Chat  of 
leaving — and  that  to  an  indefinite  degree  — 
inadequately  done,  or  even  dtogether  undone, 
its  superior  and  altogether  iivdispensabty  le- 
gislative duty,  — '  could  be  undertaken  by  the 
House,  this  judicial,  and,  as  such,  inlerica-  and 
comparatively  unimportant  function.  Witness 
the  testimony  so  amply  afibrded  by  experi- 
ence :  witness  the  Warren  Hastings  impeacb- 
ment:  witness  the  Melville  impeaduient. 
Take  away  the  check  applied  by  the  tribunal 
of  public  opinion — here  then  is  the  power  <€ 
the  judge,  nominally  and  theoreiicaUy  eoa- 
trouled,  really  and  practically  uneootrooled : 
and  of  this  same  uucontrouled  power,  whst 
sort  of  use  has  been  made,  and,  so  long  as  it 
continues  upon  its  present  footing,  raanec 
but  continue  to  be  made,  has,  we  homUy 
trust,  been  snffldently  seen  already. 

Well  then :  of  the  power  of  pnblie  opBDon 
in  consequence  of  the  infaRnatlon  herdqr  af- 
forded to  it>  what  i&the.applicatioB  reason* 
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ably  to  be  expected?  The  uni venal  power 
of  the  whole  country  —  will  it  employ  itself 
against  itself?  But,  the  lower  the  trustwor- 
thiness of  these  same  functionaries  is  in  the 
scale  of  public  opinion,  the  less  efficient,  on 
each  occasion,  will  be  capable  of  being  made 
its  resistance  to  this  indispensable  check :  — 
the  only  one,  as  hath  been  seen,  from  which 
any  oontroul  can  be  experienced  by  it. 

Undangerous  in  perfection,  gentle  in  per- 
fection,continually  improving,  self-improving, 

—  what  other  power  can  be  so  completely 
incapable  of  beuig  abused  as  this  ?  Oinly  by 
the  check  applied  by  it  can  the  efficiency  of 
a  judge's  sinister  leanings  be  lessened :  only 
by  the  force  of  reason  can  the  direction  taken 
by  this  guardian  power  be  determined. 

As  to  any  such  fell  as  that  just  mentioned, 

—  whatsoever  may  be  the  sensation  produced 
by  it,  — in  their  predecessors  and  themselves, 
these  functionaries  may  behold  the  original 
authors  whom  they  have  to  thank  for  it.  In- 
stead of  being  what  it  has  ever  been,  and 
continues  to  be,  and  never  can  but  be, — had 
the  use  made  of  their  power  been  the  direct 
reverse  of  what  it  has  been, — no  such  state 
of  the  public  mind, — no  such  sensation  in 
the  individual  mind,  could  have  had  place. 

While  speaking  of  this  same  downfel,  it 
is  not  without  unfeigned  regret  that  we  can 
contemplate  the  hurt,  which,  by  this  our  hum- 
ble petition,  cannot  but  in  a  greater  or  less 
degree  be  done  to  the  interests  and  feelings 
of  individuals :  and  this,  not  only  eventually 
by  the  establishment  of  the  here  proposed 
system,  but  actually  and  immediately  by  the 
picture  here  drawn  of  the  causes  by  which 
the  demand  for  it  has  'been  produced. 

But,  well-grounded  as  these  their  apologies 
cannot  be  denied  to  be,  no  reason  will  ^ey 
afford  why  the  exertion  necessary  to  the  put- 
ting an  end  to  the  abuses  apologized  for  should 
in  any  way  be  slackened.  The  surgeon,  with 
whatsoever  concern  he  may  behold  the  suf- 
ferings of  the  patient  under  the  necessary 
caustic,  cannot  hold  himself  exempted  by  the 
consideration  of  them  from  the  obligation  of 
putting  it  to  its  use. 

Nor  yet  under  these  regrets,  for  this  hard- 
ship on  individuals,  is  alleviation,  indepen- 
dently of  that  afforded  by  the  contemplation 
of  the  all-comprehensive  benefit  to  the  pub- 
lie,  altogether  wanting. 

Classes,  the  interests  of  which  would  be 
affected  by  the  proposed  reform,  these  two: 

—  the  pfofessional  and  the  official. 

As  to  the  professional  dass,  not  to  near  so 
great  an  amount,  if  to  any,  as  at  first  view 
might  be  supposed,  would  be  the  detriment 
to  their  pecuniary  interests.  For,  long  would 
it  be  before  their  situation  could  be  in  any 
way  affected  by  the  change.  Suppose  the 
matter  already  before  a  committee  of  your 
Honourable  House :  long  would  it  be,  before 


the  reforming  process  would,  by  a  bill  brooght 
in  in  consequence,  so  much  as  take  its  com- 
mencement: long,  beyond  calculation,  not- 
withstanding the  utmost  possible  exertions 
employed  in  giving  acceleration  to  it,  would 
be  the  time  occupied  in  the  continuance  of 
that  same  process :  long,  even  supposing  both 
Houses  unanimous  in  their  approbation  of  the 
measure  considered  in  a  general  point  of  view : 
and  how  much  further  could  it  fiiil  of  being 
lengthened,  by  the  exertions  which  it  would 
be  so  sure  of  finding  everywhere  opposed  to  it 
— opposed  by  the  best  exercised  and  strongest 
hands  ?  Sudi  is  the  length  of  time  during 
which  all  such  professional  men  as  the  biiU 
found  already  in  possession  of  business  would 
be  enjoying  the  fruits  of  it,  without  diminu- 
tion or  disturbance. 

So  much  for  that  dass.  AU  this  while,  all 
men  who,  but  for  the  apprehended  fell  off, 
would  have  engaged  in  the  profession,  will 
have  had  before  their  eyes  the  prospect  of 
it,  and  the  notice  and  warning  given  by  that 
prospect.  On  the  other  hand,  in  like  manner, 
will  these  same  eyes  have  had  before  them 
the  augmentation  (and  it  has  been  seen  how 
ample  a  one)  given  to  the  number  and  value 
of  the  aggregate  lists  of  judicial  situations. 
Correspondent  will  accordingly  be  the  num- 
ber of  those  whose  destination  will,  by  that 
prospect,  be  changed  from  the  indiscriminate 
defence  of  right  and  wrong,  in  the  capadty 
of  professional  lawyers,  to  the  pure  pursuit  of 
the  ends  of  justice,  in  the  situation  of  judge. 
Moreover,  proportioned  to  the  amount  of  this 
secession  would  be  a  further  indemnification 
to  those  already  in  the  possession  of  business: 
so  many  men  whose  course  has  thus  been 
changed,  so  many  competitors  removed. 

The  dass  upon  which,  diiefly,  the  loss 
would  fell,  is  the  attorney  dass.  A  certain 
dass  of  suits  there  is  by  which,  on  the  pre- 
sent footing,  business  with  its  emolument  is 
afforded  to  the  attorney,  none  to  the  advocate 
class :  business,  for  example,  begun,  altogether 
without  prospect  of  successful  defence,  and 
thence  carried  through  actually  without  de- 
fence :  action,  for  example,  with  or  without 
arrest  for  indisputable  and  certainly  procurable 
debt.  Barristers  not  deriving  any  profit  from 
the  present  existence,  would  sustain  no  loss 
from  the  cessation  of  these  actions. 

But  as  to  the  length  of  the  interval  before 
commencement,  as  also  the  exclusion  put 
upon  competition,  —  in  these  advantages  the 
attorney  dass  would  possess  an  equal  share. 

As  to  the  official  dass,  nothing  whatever 
in  a  pecuniary  shape  can  any  of  its  members 
have  to  apprehend  from  the  change :  frt>m  all 
such  apprehension  they  stand  effectually  se- 
cured by  tiie  application  so  constantly  made  of 
the  indemnification  prindple,  to  the  interest 
of  men  of  their  order  at  any  rate,  whatsoever 
grouii.1  of  complaint,  on  this  score,  may,  in 
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but  too  vmay  Softances,  iiATe  been  felt  by 
fiiiictioiiaries  belonging  to  lower  orders. 

After  all,  of  all  regrets  from  each  n  source 
the  complexion  would  be,  what  it  would  be 
if  tbe  SQuSeringB,  instend  of  tbese,  were  those 
of  Bwdical  men  from  improvements  made  in 
tbe  state  of  general  health  and  longevity: 
improTement  such  as  thai  made  by  the  sob- 
atitttte  of  vaccination  to  inoculntion:  ima- 
ginable improvement  by  discovery  made  of  a 
aever-fiuling  specific,  tit  example,  against  the 
ague,  the  rheumatism,  the  gout,  the  stone, 
the  diolera  morbus,  the  ydlow  fever,  the 
plague,  or  by  the  universal  drainage  of  dl 
pestiferous  marshes. 

Now,  as  to  the  effect  producible  on  esti- 
mation, and  thence  on  feelings.  Altogether 
unavoidable,  and  indispensably  necessary  to 
the  establishment  of  the  everlasting  good, 
upon  the  all-oomprehensive  scale  on  which  it 
is  here  endeavoured  at,  — has  been  the  pio- 
duction  of  the  iransieiit  evil  upon  this  eooii- 
paratively  minute  scale.  Before  the  rmuiiog 
sore,  kept  up  at  present  under  and  by  the  cot- 
isting  system,  could  with  any  the  least  dMnce 
of  success  be  endeavoured  to  be  healed,  it 
was  necessary  it  should  be  probed,  and  the 
sinister  interest  in  which  it  has  had  its  causa, 
brought  to  light  and  held  up  to  view. 

Now,  in  the  case  of  the  class  of  persons  un- 
avoidably wounded,  so  &r  as  regards  damage 
to  estimation,  are  alleviations,  and  those  very 
efficient  ones,  by  any  means  wanting  ?  In  the 
first  place,  cooaes  the  consideration,  that  what 
is  important  to  them,  so  fer  from  being  pecu- 
liar to  them,  is  notliing  more  than  what  has 
place  incontestaUy  and  confessedly  inall  other 
classes  of  men  whatsoever.  In  the  minds  of 
the  men  here  in  <iuestion,  indeed,  but  noother* 
wise  than  in  those  of  all  other  men,  with  the 
exception  of  the  heroic  few,  prevdence  of 
aelf-r^gard  over  all  other  regards,  and  this  on 
^very  occasion,  b  among  the  conditions  ef 
existence.  Place  all  regard  for  the  interest  of 
A  in  the  breast  _not  of  A  but  of  B,  and  so 
.reciprocally,  the  species  cannot  continue  in 
existence  for  a  fortnight.  True  it  is,  that 
in  this  or  that  heroic  breast,  on  this  or  that 
•occasion,  under  the  stimulas  of  some  extra- 
ordinarv  excitement,  social  feeling,  upon  the 
•cale  ot  such  an  all-embracing  scale,  may, 
here  and  there,  be  seen  to  tower  above  regard 
for  self:  but  to  no  man  can  the  not  being  a  hero 
be  matter  of  very  severe  reproach.  When, 
tiierefore,  as  here,  interest  from  the  very  first 
—  interest  real,  or  (what  conies  to  the  same 
thing)  imagined—has  been  made  to  dash  with 
4aty,  sacrifice  of  duty  is,  with  exceptions  too 
fare  to  warrant  any  influence  on  practice,  sure, 
«nd  as  such  ought  to  be  calculated  upmi,  and 
taken  for  the  ground  of  arraqgement  and  pro- 
ceeding, in  all  political  arrangementa. 

Men  are  the  creatures  of  circumstances. 
Placed  in  the  aame  arcumstanoes,  which  of 


us  an  who  lims  eorapiaitt,  can  taike  npcB  him- 
sdf  to  say  or  stand  amnred  — that,  in  Ae 
same  drcnmstances,  his  conduct  woald  have 
been  other  and  better  than  that  iriiidl.  on  sMh 
irrefragable  grounds,  he  is  thus  passing  con- 
demnation on,  and  complaining  cif  ? 

Of  the  existing  race,  whataeever  may  be  the 
demerits,  they  have  at  once,  fer  their  ( 
and  their  apc^ogy,  not  only  the  i 
whidi,  in  their  instance,  interest 
pbced  with  refereaee  to  duty,  bnt  the  ex- 
ample set  theminalineofaomBByceaaniiea 
in  length,  by  their  predecessors;  and  in  an- 
cestor worship,  how  this  our  eoontry  has  at 
all  times  vied  with  CAtna,  bno  seciet  to  any 


The  condnding  observation,  how 
aoever  may  be  the  number  of  the  individaais 
to  whom  it  will  be  found  to  have  appbeataoB, 
is — that,  to  the  imputation  of  hoatility  to 
the  univenal  interest,  by  persevenaee  in  the 
preference  given  to  peraonal  interest,  it  de. 
pends  upon  every  man  to  remain  sidijeet^  er 
liberate  himaelf  from  it,  as  he  feds  inclinfd : 
and  the  more  powerfol  the  tesaptatioo,  the 
more  transcendent  will  be  tlie  glory  of  hnving 
surmounted  it :  and  whatsoever  may  havebeen 
the  strenuousness  and  length  of  his  laboun  in 
the  augmentation  of  the  diieaae,  ample  nay 
be  the  compensation  and  atonement  made,  \lj 
his  contributions  to  the  cure  of  it. 

8ttch  are  the  considerations,  from  the  ag- 
gregate of  whidi  our  regreta  for  the  mannfr 
in  idiich  the  fediivss  m  the  individnals  in 
question  cannot  but  be  affected,  have  expe- 
rienced the  diminution  above  spoken  o£  Bat 
were  tibose  regreti  ever  so  poignant,  our  en- 
deavours for  the  removal  of  the  boyndleaa  evil 
of  the  disorder  would  not  be  (frir,  wBl  any- 
body  say  tbey  ought  to  be  ?)  in  the  anmlkst 
degree  diminished,  by  the  Gondderatioa  ef 
the  partial  evil  thus  attendant  on  the  appli- 
cation of  the  sole  possible  remedy:  assuredly 
ours  will  not ;  nor  will,  as  we  hope  and  be- 
lieve, the  accordant  endeavours  of  the  great 
majoritv  of  our  fdlow-subjects. 

On  this  occasion,  a  dreumstance  to  whick 
we  cannot  but  intreat  the  attentioB  of  Ae 
Honourable  House,  is  the  uniform  and  i 
universal  silence,  in  whidi,  by 
men,  in  bringing  to  view,  or  speaicmg' of  pro- 
posed reforms  or  mdiondions,  this  mivcraal 
cause  of  all  the  wrongs  and  mtSenagt  pro- 
duced in  the  field  of  law,  has,  aa  if  by  nm- 
veraal  agreement  entered  into  for  the  pnrpoec^ 
been,  as  fer  as  depended  upon  than,  keptont 
of  sight.  Of  the  several  elements  of  i^ppro- 
priate  aptitude,  as  applied  to  this  esse,  in 
teUeetual  aptitude  and  active  talent  ara^  en 
this  occasion,  ssswmed  to  be  the  only  ones,  in 
whidi  any  deficiency  in  the  appropriate  apti- 
tude of  the  law  itself  in  any  pnt,  has  ever  had 
its  source:  the  only  ones  on  which  the  dograe 
of  this  aame  aptitude  depends :  the  only  i 
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lyf  a  MWeaef  in  wUdi  ilura  OHi  et«r  be  an/ 
danger.  At  to  epptopriate  moral  aptatodey — 
on  every  Midli  oeeaaion,  esdiniTely  intent  on 
the  interest  of  the  public*  without  ao  ■nidi 
as  n  thought  about  their  own  interest,  in  any 
respect,  and  in  respect  of  profit  in  partieidar, 
■r^thnt  all  persons  in  this  department  sharing 
in  the  possession  of  power,  and  with  them  all 
persons  engaged  intiie  eierctse  of  the  proles- 
aion,  an,  and  at  all  tiaMs  will  be, — this  is 
what  is  tadtly,  but  not  the  less  decidedly, 
assuned:  assumed?  and  with  what  reason? 
With  exactly  the  same  as  if  the  aasumplaon 
were  applied  to  all  persons  engaged  in  trade. 
Now  then,  in  this  state  of  thmgs,  while  en 
every  occasion  universally  thus  refiemd  to  the 
wrong  cause,  ynbtA  can  be  more  impoesibte, 
than  that  tiie  disorder  should  ever  receive 
from  the  sole  true  fveiJM,  deduced  from  the 
knowledge  of  its  true  cause,  its  only  possible 
remedy?  Vain,  however,  how  extensive  so- 
ever,.~va]n  at  any  rate,  so  &r  as  regards  us 
your  petitioners, — will  henceforward  be  this 
so  decorous  and  prudential  silence,  the  nature 
and  magnitude  of  the  mischief,  and  the  na- 
ture of  its  cause,  being  at  length  alike  known 
to  us. 

As  to  this  silence,  the  decorum  attached  to 
it  notwithstanding,  we  humbly  trust  that  in 
the  Honourable  House  it  will  not  any  longer 
be  maintained :  for  so  long  as  in  that  sole 
source  of  appropriate  relief  it  has  continnance, 
so  long  will  idl  possilnlity  of  eflectual  remedy 
be  excluded;  and  so  long  as  the  disorder  con- 
tmues  unremoved,  by  no  silence  anywhere 
else  can  our  ears  be  closed,  or  our  tongues  or 
our  pens  be  stopt. 

Tes ;  as  to  us  your  petitioners,  the  film  is 
now  off  our  eyes:  tiius  wide  open  are  they 
to  the  disorders  of  which  we  complain,  and 


to  fte  urgency  of  the  demand  for  the  remedy, 
of  which,  at  the  hands  of  the  physicians  of  the 
body  pdikic,  we  thus  humbly,  but  not  the  less 
earnestly,  entreat  the  application. 

To  some  it  may  be  matter  of  no  smaD  won- 
der, how  such  sufferings,  as  at  all  times  have 
been  experienced,  should  at  all  times  have  had 
for  their  accompaniment,  such  almostuniverssl 
patience.  But,  in  this  case,  patience  has  been 
the  natural  findt  of  ignorance ;  the  langnage 
m  which  these  torments  of  the  people  have 
in  this  case  had  their  instrument,  bnng  about 
as  intelligible  to  the  people  at  large,  as  is  the 
gibberish  spoken  by  the  race  of  gypsies. 

We  besMch  the  Honourable  House  to  ask 
itself whediery  of  the  enorndtiesabove  bnni^t 
to  view,  one  tenth  would  not  suttee  to  Jus- 
tify the  practical  conduston  here  drawn  nom 
them? — whether,  of  a  system  thus  in  every 
put  repugnant  to  the  ends  of  justice,  and 
mjecting  into  every  breast,  with  sudi  rarely- 
resistible  force,  the  poison  of  immorality  m 
so  man^  shapes,  the  misduef  can  be  remcrred 
otherwise  than  by  the  entire  abolition  of  it, 
coupled  with  the  substitution  of  a  system  di- 
rectod  to  those  ends,  and  pure  from  all  such 
corruptive  tendency  ? — ^whether  the  iaaeeeasi- 
biltty  of  justice  be  not  of  the  number  of  ^ose 
enormitiee? — and  whether  the  House  itsdf 
will,  henceforward,  be  anything  better  ttan 
an  enemy  to  the  community,  if  with  eyesopen, 
and  hands  motionless,  it  sufibrs  that  inaeees- 
sibility  to  continue  ? 

For  our  parts — respeetfidly,  bat  not  ttn 
lem  earnestly,  we  conclude,  as  we  began,  with 
the  oontinud,  and,  till  accomplishment,  never- 
about-to-cease  cry_««  Hdy!  Holyl  Holy! 
Justice  I  accessible  Justice  1  Justice,  not  mr 
the  few,  but  for  alll  No  longer nondnd,  but 
at  length  real,  Justice  I" 
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To  the  Honourable  the  House  of  Commons  in  ParUament  assemtiUd. 

be  made,  nor  if  made  conthiQed,  the  eibet  is 
such — that,  in  cases  called  ciW  dtc^gether, 
and  in  cases  aSked  penal  to  a  vast  extent,  jus- 
tice is  not  only  sold  at  a  dear  price  to  all  the 
few  idio  have  wherewithal  to  purdmse  if, 
but  utterly  denied  to  aU  who  cannot ;  and 
that  those  who  are  thus  oppressed  are  thus 
suljected  to  wrong,  in  all  shapes,  witiMmt 
redress. 

8.  That  the  dekf  is  sudi,  that,  in  muij 
eases,  in  which,  under  a  proper  systen^,  a  few 
minutes  would  suffice,  —  and  even  under  tiiii 
system  established  does  in  cases  to  a  narrow 
extent  actually  suffice  -^  more  than  as  many 
years  ekpse  before  a  man  can  obtain  posses- 


1.  Jusnci!  justice  t  aooMstfttr  justice  1  jus- 
tice, not  for  thefluj  alone,  but  for  aUf  No 
longer  assii'aa/,  but  at  length  real,  justice ! — 
In  these  few  words  stand  expressed  the  sum 
and  substance  of  the  humble  Petition,  'vdiich 
we,  the  undersigned,  in  behalf  of  onrsdvss 
and  all  other  his  Majesty's  long-suffering  sub- 
jects, now  at  length  have  become  emboldened 
to  address  to  the  Honourable  House.  The 
case  we  accordingly  take  the  liberty  to  state, 
followed  by  aprayer,  humbly  suggesting  a  plan 
for  ibe  removal  of  the  grievance,  is  this:  — 

2.  That,  of  the  eajtense,  without  whid^ 
applioBtion  to  judges,  for  the  senriee  whidi,  as 
aueh,  they  are  appointed  to  render^  cannot 


Digitized  by 

a 


Google 


508 


ABRIDGED  PETITION  FOR  JUSTICE. 


sion  of  what,  at  the  end  of  that  interval,  are 
universally  seen  to  have  been,  and  to  con- 
.  tinue  to  be,  hia  manifest  and  indubitable 
rights. 

4.  That,  while  thus  unapt  for  redren  of 
wrong,  it  is  exquisitely  well  adapted  for  the 
commission  of  wrong :  for,  such  is  the  mode 
in  which  commencement  is  given  to  suits, 

•  that  is  to  say,  without  security  given  for  com- 
pensation for  wrong  if  done  by  means  of  the 

.  suit,  that,  without  so  much  as  imagining  him- 
self to  have  any  just  ground  of  demand  what- 

.  soever — any  man,  who  b  able  and  willing  to 
pay  a  certain  price,  may,  as  we  shall  show, 
stand  assured  of  effecting  the  utter  ruin  of 
any  one  of  nine-tenths  or  ninety-nine  hun- 

.  dredths  of  the  whole  body  of  the  people. 

5.  That  this  state  of  things  has  for  its  cause 
the  undeniablefiMst, — that,  from  first  to  last, 
the  interests  oif  all  persons  concerned  in  the 
administration  of  justice  have  been  in  a  state 
of  opposition,  as  direct  as  possible,  to  their 
acknowledged'  duty,  and  the  interests  of  the 
community. 

6.  That  this  oppositeness  had  for  its  ori- 
ginal  cause  the  penury  under  which  govern- 
ment at  that  time  laboured ;  it  not  having, 
in  its  then  existing  state,  wherewithal  to  pay 
salaries;  and  being  thereby  laid  under  the 
necessity  of  allowing  the  functionaries  of  jus- 
tice to  exact,  for  their  own  use,  payment  in 
the  shape  oi  fees :  payable  for  processes  car- 
ried on  in  the  course  of  the  suit :  for  processes 
carried  on, — that  is  to  say,  either  for  instni- 
ments  (written  instmments)  communicated,  or 
thereby  or  otherwise,  operations,  performed. 

7.  That,  under  and  by  the  influence  of  the 
sinister  interest  thus  created  —  has  been 
generated  the  existing  system  of  judicial  pro- 
cedure: a  procedure,  Iwving  for  its  ends — 
instead  of  the  ends  of  justice — the  swelling, 
to  its  utmost  endurable  amount,  the  evil  com- 
posed of  the  expense,  delay,  and  vexation,  for 
the  sake  of  the  profit  extractible  out  of  the 
expense,  to  the  use  of  the  several  partners 
in  the  said  sinister  interest :  to  whom,  taken 
in  the  aggregate,  may  accordingly,  without 
injurious  misrepresentation,  and  with  in- 
structive and  beneficial  application  to  prac- 
tice, the  style  and  title  of  Judge  and  Co.  be 
allotted. 

8.  That  though,  by  a  late  act,  in  the  case 
of  the  judges  of  the  supreme  Westminster- 
hall  courts,  salaries  have  been  substituted  to 
fees, — yet,  this  substitution,  not  being  ex- 
tended to  Uiose  their  subordinates,  of  whose 
situations  they  have  the  patronage,  the  compa^ 
rative  sinister  interest,  in  unabated  efficiency, 
still  continues:  aifi  being  still  allowed;  and 
gift  being,  in  all  cases,  a  source  of  propor- 
tionable benefit  to  the  giver :  in  some  cases 
of  even  greater  pecuniary  profit  than  sale  is : 
as  in  the  case  of  the  gift  made  of  the  next 
presentation  to  an  ecclesiastical  benefice,  by 


the  patron  to  his  son :  and  that,  even  were 
this  same  supposed  remedy  effective  agaiut 
further  increase  of  the  grievance  —  which, 
however,  it  is  not  in  its  nature  to  be — slfll 
the  system  of  fiu^tious  expense,  delay,  and 
vexation,  offspring  of  the  sinister  interest, 
would  remain  as  it  does  in  all  iu  miacinev- 


ousness. 

9.  That  the  boundless  weight  of  ] 
suffering  thus  imposed  is  not,  in  a&j  part  e£ 
it,  as  some  suppose,  natural  and  unavoidaUe, 
but  in  the  whole  artificial:  aa  abo  m  the 
whole  removable ;  as,  in  and  by  the  a^ggcs- 
tion  contained  in  the  prayer  of  this  our  homUe 
petition,  we  will  humbly  show. 

10.  That,  amongst  others  of  the  demees 
which,  in  consequence,  and  by  BDeana,  of  the 
Norman  conquest,  have  been  contriTed  and 
employed,  for  the  compassing  of  tlua  aaine 
sinister  object,  the  results  are  these  whidk 
follow: — devices,  some  of  them  fint  en- 
ployed  at  and  during  that  same  period,  othcn 
at  different  successive  periods,  grafted  on, 
or  employed  in  fertiliang,  the  first  devwd 
radical  ones. 

11 L  Device  the  Fh-st^Exciuman  of  the 

Parties  from  the  presence  of  the  Judge. 

This  at  the  very  outset  of  the  caoae,  down 
to  the  last  stage:  that  thereby,  parties  ia 
general,  and  the  most  opulent  in  partipilar, 
may  be,  as  they  accordingly  are,  neeessHaicd 
to  employ  in  all,  even  the  most  simple  cases, 
as  substitutes,  a  dass  of  men  whose  prafit 
rises  in  proportion  to  expense,  delay,  aad 
vexation ;  and  who,  exercising  their  profea* 
non  under  the  doiniai<m  of  the  aiiiist4T  in- 
terest, which  they  have  in  common  with  thsi 
of  the  judges,  have  the  .benefit  of  their  si^ 
port  towards  the  reaping  and  increase  of  this 
same  sinister  profit:  a  master  device  this, 
serving  as  a  necessary  instrument  of  the  eat- 
ployment  given  to  most  of  the  hereinafter 
ensuing  devices. 

12.  A  collateral  mischief  is — that,  by  this 
exclusion,  the  door  is  shut  against  evidence 
from  that  which  is  commonly  the  most  in- 
structive source,  and  thereby  decision  aeees- 
sarily  given  in  fovour  of  the  side  m  the 
wrong,  in  every  case  in  which  no  other  than 
the  thus  excluded  evidence  Is  ofatawiaWf 
This  in  some  cases :  while,  in  other  eases. 
by  a  glaring  inconsistency,  the  thus  exdaded 
evidence  is  admitted. 

13.  In  particular,  in  the  judieatoriea  called 
equity  courts,  in  which  the  plaintiff  is  ednitted, 
in  and  by  his  bill,  to  extract  eTidenoe»  throngh 
the  medium  of  the  pen,  firom  the  bosom  of  the 
defendant :  in  which  state  of  things,  the  de- 
fendant,— unless  his  professional  aasiataBts 
are  deficient  in  appropriate  aptitude — moral, 
intellectual,  or  active,  —  slides  in,  in  aad  Vy 
his  answer,  whatsoever  averments  presest^  m 
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lu8  and  their  joint  opinion,  a  probability  of 
operating  in  favour  of  his  side. 

14.  Not  but  that,  for  two  distinct  purposes, 
— in  so  fiur  as  may  be  without  preponderant 
evil  in  the  shape  of  delay,  vexation,  and  ex- 
pense, is  necessary  to  justice  the  thus  ex- 
cluded attendance :  —  1 .  For  bringing  to  view 
all  fiu:t8  which  are  of  a  nature  to  open*  e  in 
favour  of  any  party  on  either  side ;  2.  To 
serve  as  a  check  upon  the  sinister  interest, 
whereby^  their  respective  professional  assist- 
ants are  prompted,  as  above,  to  swell  to  its 
maximum  that  same  evil,  for  the  sake  of  the 
profit  extractible  out  of  the  expense. 

15.  Note  also  that,  so  far  as  it  can  be  effec- 
ted without  preponderant  evil  as  above,  not 
less  needful  is  this  attendance  on  the  part  of 
principtds,  or  say  intended  benefiteee,  (for  ex- 
ample, wives,  children  and  their  onspring, 
wards,  and  members  of  associated  companies,) 
for  the  protection  of  their  interests,  against 
misconduct  on  the  part  of  their  respective 
trustee*:  that  is  to  say,  husbands,  Ceithers,  and 
other  progenitors,  guardians,  and  agents  of 
various  denominations ;  with  or  withoat  col- 
lusion with  their  several  professional  assis- 
tants in  the  suit. 

16.  —  IL  Device  the  Second — Language 
unintelligibilized. 

Instead  of  the  mother-tongue  of  the  parties, 
the  language,  originally  employed  in  word-of- 
moutfa  discussion,  being  the  language  of  the 
conquerors ;  that  is  to  say,  Norman  French : 
and  the  language,  employed  in  written  instru- 
ments, the  Za^i'n. 

17.  Thence  was  created  the  necessity  of 
employing  these  so  little  trustworthy  trustees, 
not  only  as  askistants  and  advocates,  but  even 
as  interpreters  between  the  English^^aking 
parties  and  the  French-speaking  judgee, 

18.  Oitt  of  these  two  foreign  languages,  in 
conjunction  with  the  mother-tongue,  has  been 
made  up  the  jargon,  by  which,  to  so  great  a 
degree,  the  same  continuance  has  been  given 
to  the  same  design; — the  translation,  at 
length  made  by  order  of  parliament,  notwith- 
standing: whereby^  to  so  great  an  extent, 
false  and  delusive  lights  have  been  substituted 
to  total  darkness. 

19 III.  Device  the  Third  ^Written  Plead- 
ings worse  than  uselesSf  necessitated. 

By  this  means,  justice  was  denied  to  all  who 
could  not  afford  the  expense  of  hiring  the  ma- 
nufacturers of  this  sort  of  ware — sold  to  all 
who  oould  and  would  be  at  the  expense :  and, 
even  now,  such  continues  to  be  the  case :  and, 
being  paid  in  proportion  to  the  quantity,  thus 
it  is,  that,  by  this  sinister  interest,  they  stand 
engaged  to  give  every  practicable  increase 
to  it. 


20.  Now  then,  as  to  the  supposed  neces- 
sadness  and  usefulness  of  these  same  instru^  . 
ments.     Really  necessary  are,  and  in  every 
case,  on  the  plaintiff's  side, — statements, — 

1.  Of  the  demand  made  by  him;  2.  Of  the 
ground  of  it  in  point  of  lav;  3.  Of  the  ground 
of  it  in  point  otfact;  4.  Of  the  evidence  by 
which  it  is  supported ;  5.  Of  the  persons  on 
whom  the  demand  is  made.  These  are — 1.  In 
the  first  instance,  as  above — the  defendant; 

2.  On  fiiilure  of  compliance  on  his  part,  by  pei- 
formanoe  of  service  demanded  at  his  hands — 
the  judge ;  the  service  demanded  at  his  hands 
then,  the  correspondent  service,  rendered  by 
bringing  about  that  which  was  demanded  at 
the  charge  of  the  defendant,  or  what  is  re- 
garded as  an  equivalent  to  it.  In  like  man^ 
ner,  in  case  of  non-compliance  on  the  part  of 
the  defendant,  correspondent  statements  in 
justification  of  such  non-compliance. 

21.  Of  all  this  matter,  what  is  there  in 
these  same  written  pleadings?  Answer  — 
Really  and  distinctly  expressed,  nothing :  no- 
thing but  a  confused  and  reduxidant,  yet  im- 
perfect hodge-podge,- composed  of  more  or 
less  of  it. 

22.  Moreover,  for  procuring  custom,  at  the 
hands  of  individuals  who  kjMW  they  are  Id 
the  wrong,  —  as  well  as  for  giving  increase 
to  the  quantity  of  jargon  which  parties  are 
oonstradned  to  buy,  —  a  distinction  has  been 
made  between  jJeadings  and  evidence;  and 
this  in  such  sort,  that  while,  on  the  one  hand, 
of  statements  to  which  the  name  of  evidence 
is  given,  punishmenty  under  the  name  oipu- 
nishment,  is,  in  case  of  wilful  ^sehood,  made 
the  consequence,  —  on  the  other  hand,  to 
those  to  which  the  name  of  pleadings  is  given, 
no  such  consequence  is  attached ;  and  thus  it 
is,  that,  to  all  such  left-purposely-unpunished 
falsehood,  allowance,  or  say  licence,  is  given : 
at  the  same  time,  to  these  same  masses  of 
fitlsehood,  which  are  not  so  much  as  pretended 
to  be  entitled  to  the  name  of  evidence,  is 
given  a  surer  effect  than  to  any  the  best  and 
most  satis&ctory  evidence  :  since,  when  the 
party  on  either  mde  has  come  out  with  one  of 
these  pleadings,  the  party  on  the  other  side, 
if  he  fiiils  to  encounter  it  with  a  correspon- 
dent mass,  is  visited  with  the  loss  of  his  cause : 
and  thereby  with  a  suffering,  which  may  be 
any  number  of  times  as  great  as  that  pro- 
duced by  punishment  under  the  name  of  pu- 
nishment would  be :  and  thus  it  is,  that  the 
licence  so  given  to  mendacity  operates  as 
encouragement  to,  and  reward  for,  the  com- 
mission of  it. 

Now  then,  this  same  feilure,  when  it  takes 
place  —  what  has  it  for  its  efficient  cause  ? 
His  being  in  the  wrong,  and  at  the  same  time 
conscious  of  being  so,  answer  Judge  and  Co. : 
if  both  these  fiul,  his  inaction  is  drcunutan- 
tial  evidence ;  and  to  this  we  give  the  effect 
of  conclusive  evidence. 
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23.  Sudi  IB  tlM  coMciagkin :  now  as  to  the 
jittCiMW  of  it.  Not  tOBpeskofothen^-^one 
ciroumstBRee  whieh  tiJM  fiolore  ia  not  Ibbb 
likely  to  have  had  £ov  the  efficient  cauee  U— 
WMit  of  wherewithal  to  pay  finr  thia  flaane 
thua  neceBBitated  bbbbb  of  Burpliua^e :  amdy 
the  greater  the  quantity  of  it,  the  more  pro- 
hBUe  thia  iiilfanieat  of  the  diahoneBt  suitor's 
wiahea:  and  thus  it  ia,  that»  hy  eootiniianee 
giteift  to  the  length  of  the  flaaBB»  any  man  may 
make  aure  of  eonaigning  to  utter  ruin  any 
other  amm  whoae  circumstaneeB  aie  to  a  cer- 
tai»  d^iprae  leas  affloent :  and,  under  the  name 
of  juBtiee,  the  fiieulty  of  oppceamon  iaaold  to 
tha  heat  bidder. 

34.  AddceBBedtotheBopporteraoftheez- 
iBtiaig  syatem,  foUo w  a  few  plain  quefltiona ; — 

If,  in  rela^en  to  any  peuit,  it  were  on  any 
QOcaaioA  your  wiah  to  kam  the  truth  of  a 
caae  of  any  Bort  firom  a  child  of  youKBy  or  from 
nsennatofyoiira — 

I.  Woald  you relue  to BBff  him? 
^  9l  Would  yon  send  him  to,  or  keep  him 
at»a  diifCaMOB  from  you? 

3.  Would  jfian  inaiat  on  hia  not  anaweiing 
otherwise  than  m  writvug  f 

4b  Would  you,  on  thaoeeasion  of  such  his 
writing,  mma  en  hiaeoming  out  with  amul* 
titndeef  &S,  some  ftnin  w^  *¥Hiyriffaa^  athara 
1MB  and  out  of  hie  own  head  ? 

1^.  Would  yon  ao  mueh  aa  oomaad  to  hia 
miaiqg  up  fiJm  infiarmaftion,  in  whateivr 
qnaatify  he  dioae^^aad  <Aa<  in  an  undiatm- 
guiafaahle  numneff— with  whatBoever  true  in- 
rarmation  it  waa  that  you  had  need  of? 

a  Would  yon  estaWah  an  interval  of  four 
or  five  BBontha*  forced  silence,  between  state- 
;  and  atatement,  queatiat  and  anawer,  or 


!•  Would  you  take  any  audi  oovrae,  if  yon 
ware  acting  aa  clairama  of  a  Hkmu  qjf  Ccm^ 
mans  raaii'Was,  making  inquiry  into  the  state 
of  tUnga  hi  relatiott  to  any  snbjeet,  ior  the 
mformation  of  the  l^yubmra  f 

a  Would  yon,  if  acting  m  the  diaracler  of 
njuaief  ofpmiee^  whether  sinn^y,  or  as  chair- 
man, atameetingof  amunbwof  jttBticeaof 
the  peaee.  Bitting  in  special  iemiona,  and 
making  inquiry  mto  the  nrntter  ef  a  queation 
of  any  sort,  civil  or  penal,  coming  within  your 


as.  Well,  then:  this,  howew,  is^aU  of  it, 
the  exact  deaeription  of  what  haa  place,  aa 
often  as  the  procem  of  delivering  wHUem 
pimdinjft  is  carried  on ;  caniad  on,  aa  it  ia, 
under  tile  eye  and  hy  Older  ef  att  the  jndgns: 
and  thia,  as  weU  in  the  equity  oourta  aa  m 
theeoBUBonJawcourta.  Thaaiawfaat,  inthe 
eoasBBonJaw  cawta  (to  go  no  higher,)  has 
place  from  beginning  to  end;  haa  pinoe  until 
the  Buit  reaehea  the  jury-box:  —  not  ta  go 
along  with  it  any  further. 

S0.  Now,  then,  on  the  part  of  ttoae  by 
this  waa  the  coona  in  which  judicial 


inquiry  waa  ordained  to  be  canied  on,  caa 
you,  now  that  that  course  is  time  Imd  opea 
toyou,-^can  you  for  a  moment  anppoaetftat 
juitice  was  ever  the  end  in  view?  Can  my 
man  of  common  sense  Buppoae  it?  Cansaf 
man  of  conunon  himeBty  declare  Imnself  to 
suppose  it?  Can  it  really  be  bdieved  by  ny 
man,  that  dispatchia  promoted  by  an  iaesor- 
ably  aiandimg  tHU  for  four  or  five  i 

27.  IV.  Demee  the  Fntrth  — 

censedy  rewarded,  eompeOed^  mud  h§ 
himself  practised. 

Of  the  manner  in  whidi,  by  and  for  Ibe 
benefit  and  profit  of  Judge  and  Co.,  folsBhoad 
has  bBgun  and  eontinuaa  to  be  licenard^  r»- 
toardea,  and  on  some  oconBona  tmmpdltd,  it 
haa  been  necessary  to  give  aome  intinnitifla 
under  the  head  of  writtem  pkmdmfss  Um- 
hood,  wilful  or  not,  as  it  may  happoait  ^^^ 
part  of  the  nMfrars,  wilfiil  at  any  rule  oaths 
part  of  the  judges — thesaftemera.  FbUov, 
under  the  preaent  head,  instanrra  of  cuiyaf 
saom  more  mamfest  and  avowed»  aa  also  of 
the  praetiee  of  it  by  themsdvca. 

28.  First,  as  to  coa^^non.  In  the  pio- 
'  oeedings  of  the  courts  styled  eoKtte  ofeqmif, 

in  contradistinction  to  courts  of  comaMw  Jm, 
it  is — that  features  of  eompubiom  are  ias 
more  particular  degree  prominent.  After  tin 
prooBBB  which  haa  the  eflfbet  of  a  i 
the  inatrument,  with  which  the  anit 
is  a  paper  called  a  biB,  commencing  with  s 
oosr,  or  my  a  tiory,  and  contlmiiiig  with  s 
quantity  of  taterroyoltoa  mati^,  bj  which  mh 
stoers  are  called  for :  answers^  to  a  atrim  sf 
quesihm,  grounded  on  the  aeveral  sfnTcsnaf^ 
or  say  averments  or  aOegaOoma,  eonlninBd  is 
the  caae.  To  these  avermesifea  ia  given,  m 
this  occasion,  the  nameof  sAarpaa. 

29.  Now  then,  of  thia  same  eaar» — uMii 
the  compoaition?  Faladiooda,  in  a  omr  sr 
lem  considerable  proportion,  it  cnnnot  M 
have ;  and  in  the  larger  proportion  it  ena* 
monlyhas.  Penalty,  on  non-inaertiott  of  tho^ 
refusal  to  impose  on  the  defendant  tiie  eUi* 
gation  of  giving  answera  to  the  qneatjon ;  n 
which  caae,  they  will  not  be  of  any  aBrvics 
to  the  plaintiff's  purpose ;  they  wiR  not  te  « 
contributory  to  his  obtainment  of  hia  ri|^: 
the  evidence  sought  for  by  themat  tiie banfc 
of  the  defendant  remains  unelicited. 

30.  Seat  and  source  of  the  fidBehood,thii: 
Into  the  composition  of  the  ease  or  stof, 
enter  commonly  two  diBtniguisheMo  partdi 
of  alleged  iact%  sU  aoppoaad  to  be  reksmi 
to  the  Butter  in  qnsBtion,  and  afraaawy,  cr 
at  any  rata  opRdbctve  to  the  purpoae  ef  ca»> 
atitnting  an  adequate  ground  for  the  i 
made  at  the  diarge  of  the  defendant^  by  1 
same  instrument  of  demand:  object  of  it,  s 
ssroiea  in  some  Bhape  or  other,  at  the  I 
and  at  the  charge,  of  the   ~  ' 
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«f8iitiuJly,  in  de&olt  of  oomplsaace  on  the 
part  of  the  defendant,  the  correspondent  aer« 
yioe  at  the  hands  of  ihe  judge ;  namely,  the 
production  of  such  compliance,  or  some  other 
service  regarded  as  an  equivalent  for  it. 

31.  Contents  of  one  parcel  of  these  same 
fiurts,  such  of  them  as,  without  any  informa 
tion  from  the  defendant,  are  (so  the  plaintiff 
conceives)  known  to  him  (the  plamtiff,}  as 
also  to  some  other  person  or  persons,  regarded 
by  him  ns  having  had  perception  of  them,  and 
being  able  and  about  to  be  willing  to  dedare 
them :  or,  at  any  rate,  at  being  in  some  way 
or  other  in  his  power  to  make  proof  of :  this, 
in  whatever  degree  of  partieulanty  is  neces- 
sary to  constitute  the  requisite  ground : «.  odl 
these  the  aheady  kmown  fi^ts.  As  to  this 
parcel,  all  that  is  wanted  at  the  hands  of  the 
defendant,  is  admianon :  seeing  that  by  this, 
the  need  of  application  to  any  other  person 
for  the  purpose  of  ittformatunf  will  of  course 
be  superseded. 

32.  Contents  of  the  other  parcel,  such  sup- 
posed &cts  as,  in  contradistinction  to  the 
foregoing,  may  be  styled  unkmovn  or  wMght- 

forfaetg ;  sought,  to  wit,  at  the  hands  of  the 
defendant :  the  case  being,  that,  for  making 
proof  of  them,  informaiumt  su^  as  it  is  in 
his  power  to  afford,  and  perhaps  in  his  alone, 
is  regarded  as  requisite :  in  relation  to  these 
fiicts,  all  that,  in  the  plaintiff's  nsind,  in  a 
form  more  or  less  particular  and  determinate, 
has  place,  being  a  conjecture,  or  say  eutpicum, 
of  their  existence. 

33.  Now  then,  as  to  these  same  wught-far 
facts, — ^for  what  reason  is  it  that  by  the  plaintiff 

they  are  thus  aought  for  ?  Ammer  —  For  this 
▼ery  reason,  because  they  are  not  known  to 
him.  Tet,  in  relation  to  the  focts  thus  un- 
known to  him,  is  be  obliged  to  make  decla- 
ration that  they  ore  known  to  him :  which 
dedaration  is  constantly  the  oflbpring  of  the 
inventive  genius  of  his  professional  advisers 
smd  assistants.  Without  such  false  declara- 
tion from  them  —  writing  in  the  plaintiff's 
name, — no  information  at  all  will  the  learned 
judge  su£kr  to  be  attempted  to  be  elicited 
£rom  a  defendant.  Purport  of  the  rule  ezpres- 
81  ve  of  the  obligation,  this :  —  Every  interro- 
C^atory  must  have  a  charge  for  the  support 
•of  it. 

34.  Plaintiff,  for  eiample,  creditor  of  a  per- 
son deceased;  defendant  his  executor.  To 
9ome  amount  or  other,  property  in  some  shape 
or  other,  is  left  by  the  deceased :  but,  to  what 
suttount,  and  in  what  shape,  this  b  what  the 
plaintiff  is  altogether  ignorant  of;  for  infor- 
mation in  relation  to  it — information  in  sudi 
shape  as  shall  constitute  an  adequate  ground 
for  the  demand  made  of  the  debt — ^this  is  wlmt 
is  thus  Mougkt  fir  by  plaintiff,  at  the  charge 
And  at  the  hands  of  the  defendant.  WeQ 
'then :  to  a  question,  asking  ^iiether  property 
of  the  deceued  to  Uie  amount  requisite  » in 


ezistenee,  and  if  yes,  what  it  consists  of,  and 
BO  forth,  will  a  judge  compel  any  answer  ta 
be  made?  Not  he  indeed:  otherwise  than 
ftptm  cmmCMss.  And  this  condition,  .^  what 
is  it  ?  AMtmr-^  That,  in  the  bill,  a  mnlti. 
tude  of  dedaratieDs,  or  say  ovenMaft,  oMmt^ 
OomB,  or  sfotnacatf,  shall  be  inserted — state* 
mente,  giving  an  aecount  more  or  less  parti- 
enlar,  oitheeoTeral  above-mentioned  unknown 
iaets :  fiiets,  by  the  supposition  unknown  to 
the  very  individual,  who  is  thus  compelled  to 
assert  thathe  knows  them;  on  whidi  oceasionv 
the  learned  dianghtsmaa  finds  himself  undet 
the  not  altogether  unpleasani  or  unprofitable 
obligation,  <»  bringing  to  the  view  of  his  lord- 
ship (who  will  never  see  it)  a  statement  of 
everr  sort  of  thing,  wfai«^  it  is  r^iarded  ae 
posaiUe  should  in  the  eggregnte  mass  of  the 
property  m  question  have  been  contained; 
and,  the  richer  the  quantity  of  this  poetry  hi 
prose,  the  richer  the  reward  to  the  industry  of 
the  firm  of  Judge  fc  Co.  in  all  ita  branches. 

35.  Note,  by-the-bve,  in  the  case  where  no 
infimuttion  is  wanted  at  the  hands  of  the  do- 
fondant,  the  eente^nenee  of  resorting  to  him, 
in  tkie  mode,  for  adbnssum,  instead  of  to  ■ 
non>party — say  an  extraneous  witness — for 
informatHm,  and  thereby  for  pioe£  Conse- 
qnenee  naturally  expected  (that  is  to  say,  by 
a  man  who  has  never  looked  into  equity  pro- 
cedure) delay  and  expense  saved :  for,  to  the 
defendant,  application  (says  he)  must  be  made 
at  any  rate  for  payment  of  the  debt.  This 
(oontinnes  he)  being  necessarr,  when  you  are 
about  it,  add  to  the  demand  of  the  money 
due,  a  demand  of  the  information  necessary 
to  the  proof  of  its  being  due :  ~*  the  inform*- 
tion  being  thusobtabed,  and  firem  the  defeat 
dant  himself,  saved  thereby  is  the  delay  and 
expense  of  the  endeavour  to  obtain  it  from 
sources  in  number  and  distance  altogether  i»> 
definite.  Sudi,  as  to  delay  and  expense,  ie 
the  economy  in  appearance.  How  stands  it 
in  rcMdity  ?  Anewer  —  In  naiurai  procedure 
it  would  have  place ;  but  in  equity  procedure* 
what  the  plaintiff  geU  byit,  if  the  defendant 
(bdng  rich  enough)  so  pleaMs,  is —in  regard 
to  delay,  substitution  of  years  to  mimrtes,  and 
in  regard  to  expense,  hundreds  or  thousande 
of  pounib  to  shillingBk 

Is  this  handwriting  yoon?  Tes,  or  no? 
For  the  answer  to  a  question  to  this  effect, 
^oken  by  a  justice  of  the  peacoy  less  than  even 
a  teeond  of  time  would  serve ;  ssid  by  an  an- 
swer in  the  aOrmative  would  be  decided  many 
a  suit  whicfa,  under  equity  procadnre,  while 
questions  and  answers  are  wrUten^  oeeupiee 


36.  So  mnch  for  liemce,  rsMmMraftoa,  and 
eompvlnofi  of  mendacity.  Now  fer  the  prae- 
tiee  of  it:  practisers,  as  well  as  corapellen 
of  mendacity — never,  for  a  moment,  let  it 
be  out  of  mind,  —the  judges  themaelve^ 
Beiiom  in  tin  appclktive»  by  which  the  mm 


Digitized  by 


Google 


512 


ABRIDGED  PETITION  FOR  JUSTICE. 


of  fiilsehood,  thus  by  judges  coined  in  their 
bwn  mint,  has  at  all  times  been  distinguished. 
Nor  was  the  choice  thus  made  of  the  appel- 
lative a  blind  one.  Established  they  found 
it  in  a  situation  of  favour  in  the  public  mind, 

—  established  by  means  of  the  application 
made  of  it  to  the  purpose  of  designating  poe^y 
&nd  romance :  and  thus  it  was,  that,  into  a 
portion  of  the  flavour,  associating  with  those 
always  agreeable  and  sometimes  useful  pro- 
ductions of  the  imaginative  hcalty,  they  thus 
contrived  to  let  in  these  constantly  not  only 
useless,  but  enormously  mischievous  ones. 
So  much  for  the  nature  of  this  species  of 
poetry. 

37.  Now  for  some  accompaniments  belong- 
ing to  it.  In  every  case,  of  the  utterance 
given  to  these  falsehoods,  evil  cotudoueness, 

—  styled  in  their  language  maU  fides, — has 
on  their  part  been  an  accompaniment :  fradu- 
tent  obtainment,  the  object :  subject-matter  of 
the  obtainment,  money :  to  wit,  either  imme- 
diately, that  is  to  say,  in  the  shape  of  fees, 
or  mediately,  through  the  medium  of  power, 
parent  of  fees :  persons  thus  wronged — in  so 
fiur  as  the  subject-matter  was  composed  of 
money — the  people,  in  the  capacity  of  suitors : 
in  so  far  as  it  was  composed  of  power,  the 
fellows  and  competitors  of  these  same  j  udges ; 
as  also,  in  various  indirect  ways,  the  people 
again :  one  way — the  being,  in  the  course  of 
the  scramble  between  judge  and  judge,  con- 
signed to  imprisonment ;  and  through  impri- 
sonment, frequently  to  utter  ruin,  as,  under 
the  head  of  groundless  arrests  for  debt,  will 
be  found  distinctly  visible.  So  much  for  the 
morality  of  the  practice. 

38.  Now  as  to  the  ejffeets  of  it.  Beneficial 
efiects,  none :  mischievous  effects,  these  :*- 

I.  Mischief  the  first  and  most  prominent : 
depredation  and  oppression,  as  above :  on  each 
individual  occasion,  at  the  charge  of  asstgn- 
able  individuals  in  the  capacity  of  suitors. 

39.  —  II.  BfiMdiief  the  second :  arbitrary 
power  acquired  and  exercised.  Allow  a  man 
to  assume  the  existence  of  a  matter  of  fact, 

—  of  an  event,  or  state  of  things,  by  whidi, 
supposing  it  really  to  have  had  existence,  the 
assumption  and  exercise  of  power  would  have 
a  justificative  cause, — allow  him  this,  what 
is  the  power  which  you  do  not  thus  allow  him 
to  assume  ?  Of  tiiis  indirect  mode  of  assump- 
tion in  preference  to  the  direct,  what  is  the 
consequence-^ any  diminution  of  the  evil? 
No :  but,  on  the  contrary,  an  addition  to  it ; 
namely,  the  evils  produced,  as  will  be  seen,  by 
the  nature  of  the  instrument  thus  employed. 

40.  _  III.  Mischief  the  third :  birth  given 
to  a  particular  instrument  of  arbitrary  power : 
an  instrument  to  which  exposition  and  ex- 
posure have  been  given  elsewhere,  under  and 
by  the  name  of  the  double  fountain.  Mechan- 
ism thus  alluded  to,  a  vessel  invented  by  jug- 
glers: contained  in  it,  wine  of  two  sorts  and 


colours ;  out  of  it,  cone  the  one  or  the  otbcr 
at  the  word  of  command.  Whenever  any  one 
of  these  fictions  has  been  established,  thus  is 
it  with  truth  and  falsehood.  On  the  individual 
occasion  in  question,  to  this  or  that  sinister 
purpose  of  the  judge,  which  of  the  two  is  it 
that  is  most  suitable  ?  Is  it  the  fislsehood? 
Out  comes,  as  usual,  the  established  felse- 
hood,  and  on  this  it  is  that  tiie  proceedings 
are  grounded.  Is  it  the  truth  ?  l^ickgoeshe 
to  the  original  truth ;  and  on  this  are  the  pro- 
ceedings grounded  now.  Consequence  to  jug- 
gler's reputation,  what  ?  At  the  hands  of  thie 
people,  anything  in  the  way  of  oensure  ?  Oh 
no :  they  look  on  and  stare.  Instead  of  cea- 
sure,  comes  in  either  case  praise :  on  this  oc- 
casion,.as  on  every  other,  praise  at  the  hands 
of  Judge  and  Co.  and  their  dupes,  —  praise 
without  stint,  for  everything,  be  it  what  it 
may,  which  by  these  same  hands  is  done. 
Whichever  be  the  ground  taken  by  the  de- 
cision, praise,  appropriate  in  shape  and  quan- 
tity, stands  prepared  for  the  reception  of  it 
Is  it  the  falsehood  ?  Topic  of  eulogy,  alricl- 
nass  of  the  regard  manitested  for  eUabGsUd 
rules :  for  the  precept  expressed  by  the  words 
stare  decisis.  Is  it  the  truth  ?  Topic  —  libe- 
rality and  paramount  love  of  truth  and  sub- 
stantial justice  :  who  shall  blame  the  boly  love 
of  substantial  justice  ?  Of  the  doubie  yi«*- 
tain,  one  form  this :  under  the  bead  of  **  De- 
cision on  grounds  foreign  to  the  meriu^  wiU 
be  visible  another. 

41.  Thus  it  is,  that,  on  each  oocasioo,  ac- 
cording as  it  happens  to  him  to  feel  disposed, 
disposed  by  whatsoever  motives  —  whether 
by  corrupt  profit  to  himself,  by  sympathy  or 
antipathy  towards  individuals  or  parties — the 
judge  has  it  in  his  power  to  determine  the  suit 
in  fevour  of  the  one  side  or  the  other :  wai 
this  without  any  the  smallest  danger,  either 
of  punishment  at  tiie  hands  of  government, 
or  so  much  as  censure  at  the  hands  of  publie 
opinion. 

42.  ^IV.  Mischief  tiie  fourth.  In  the 
minds  of  well  intentioned  judges,  generated 
by  the  incongruous  mixture,  confusion,  theaee 
relative  intellectual  inaptitude — one  efficteot 
cause  of  misdedsion,  on  the  part  of  the  yn&ft, 
delay  in  the  proceedings,  with  expense  saA 
vexation  at  the  charge  of  suitors. 

43. .-  V.  MUcbief  the  fifth.  Of  tihat  pan 
of  the  rule  of  action,  which  continues  in  the 
aerial  shape  of  common,  in  contradistinctka 
to  statute  law,  —  the  texture  vitiated,  wok 
the  all-persuading  and  incurable  inaptitude 
increased ;  and  this  as  well  in  the  subitantirt 
as  in  the  adjective  branch  of  the  law :  it  beiif 
through  the  machinery  of  the  adjecHveY/rmDA, 
oit  say  the  system  of  procedure,  that  the  coiK 
webs,  of  which  the  substantive  branch  or  bob 
bo<fy  of  the  law,  in  so  fitr  as  manufiictured  by 
judicial  hands,  is  composed :  and  thus  it  is, 
that,  in  the  minds  of  the  inanufecturera,  the 
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eonfdrion  aad  intdieciuftl  inaptitade,  and  in 
the  work  the  consequentaal  inaptitude,  ex- 
tends itself  over  the  whole  fiibric :  which  by 
this  means  is  manufactured  into  an  opaque 
mass,  into  which  the  moat  learned  among  law- 
yers hare  no  better  than  an  indiatincft  insight, 
and  we»  die  people  at  large,  next  to  none :  at 
any  rate,  none  such  as  enables  us,  of  ourselves, 
to  guide  our  course  by  it.  Witness,  in  par- 
ticular, the  law  of  real  propertyi 

44 VI.  Mischief  the  sixth.    By  the  ex- 

ample  set  by  a  daas  of  persons  who,  by  all 
these  devices,  hereinbefore  mentioned,  and 
hereinafter  mentioned,  have  hitherto  suc- 
eeeded  in  rendering  themselves  olijects  of 
almott  universal  respect  and  ^nfidence,  and 
by  means  of  those  sentiments,  in  addition  to 
their  uncontroulable  power,  masters  of  our 
conduct,  the  public  mind  has  been,  and  con- 
tinues to  be,-  to  a  deplorable  degree,  impreg- 
nated witii  liie  poison  of  mendacity  in  this  so 
highly  corruptive  shape:  and  thus  it  is  that 
demoralvNOum  and  dmnteBeetualixaticn  go 
handinhAid. 

45.-.V.  JDtfvJM  the  Fifths  Oatk$  for  the 
JEttahkthmeiU  of  the  Mendacity^  neceeei' 
tatedU 

As  intimated  on  the  occasion  of  the  written 
pUadimge  device,  mode  in  whidi  the  ceremony 
of  an  oath  has  there  been  employed  as  an  in- 
strument of  mendacity,  and,  aA  will  be  seen, 
mdeficence  in  so  many  other  shapes,  the  fol- 
lowing: —  T6  assertions,  on  the  occasion  of 
which  the  ceremony  is  employed,  the  distinc- 
tive appellation  of  evidence  is  applied,  and  to 
wilfiil  falsehood  contained  in  such  assertion, 
punishment  is  attached :  while,  to  fidsehood, 
the  assertion  of  which  is  not  accompanied 
with  the  performance  of  this  same  deremony, 
no  punishment  is  attached.  In  mendacity  has 
been  seen  an  instrument  by  whidi  such  Enor- 
mous increase  is  given  to  the  evil  produced 
to  suitors,  thence  to  the  good  produced  to 
Judge  and  Co.  by  written  pleadings.  In  the 
ceremony  of  an  oath  may  now  be  seen  an  in- 
strument, by  the  use  of  which  the  production 
of  the  mendacity  is  effected. 

46.  PwrposeB  for  which  this  ceremony  is 
employed,  two:  —  1.  Securing  veradty at  the 
hands  of  witnesses ;  2.  Securing  fulfilment  of 
duty  at  the  hands  of  functionaries,  more  par- 
ticularly on  the  part  of  jurymen.  1.  Mib- 
chievous,  in  both  instances,  we  trust  it  will, 
on  examination  be  seen  to  be ;  thus  efficient 
to  evil  purposes ;  2.  in^jfficient ;  and  3.  need- 
kas  to  aXi  good  purposes,  in  both  cases. 

47.  —  I.  First,  as  to  its  application  to  tea- 
tinumy,  and  on  that  occasion,  as  to  its  mis- 
chievousness :  1.  Abundantly  sufficient  to 
warrant  and  necessitate  abolition  would  surely 
be  its  above-mentioned  property  of  producing 
mendacity,  were  it  the  only  one. 

4S.  -^2.  But  to  this  is  added^mother,  of 
Vol.  V. 


moat  appalling  magnitude.  Tes:  the  giving 
impunity  to  crime  in  every  shape,  the  most 
obvious  not  excepted.  In  the  bands  of  every 
man,  —  the  most  worthless  and  mischievous 
not  excepted, — does  it  place  the  power  of 
producing  this  effect:  thus  sharing  with  the 
sovereign  the  prerogative  of  pardon.  Galled 
into  the  witness-box,  eonecience  (he  declares) 
will  not  suffer  him  to  bear  a  part  in  the  cere- 
mony. Not  unfrequently  have  instances  of 
such  refusal  made  their  appearance:  none,  in 
which  punishment,  in  any  shape,  has  been 
attached  it :  the  insincerity,  howsoever  real, 
not  behig  manifest  nor  proveable,  punishment 
for  the  refusal  would  be  ptriecution;  and 
that  persecution,  happily,  too  odious  to  be 
enduri^le. 

49.  Without  the  oeremohy,  for  this  long 
time,  in  civil  cases,  now  of  late  in  crimindi 
cases,  admission  has  been  given  to  the  testi- 
mony of  Quakera  and  Moraviana.  "lama 
Quaker,**  ot**  lama  Moravian,**  (suppose) 
is  in  purport  the  averment  made  by  the  per- 
son thus  called  upon :  -^  this  said,  who  shall 
gainsay  it? 

dO.  Suppose  even  punishment  applied,  bow 
would  the  matter  be  mended?  Applied  it 
could  not  bcj  till  after  the  impunity  had  been 
effected. 

51.  Moreover,  even  Were  the  infliction 
sure,  it  might  be  made  worth  a  man's  while 
to  undergo  it. 

52.  So,  in  any  case  called  a  dvil  case, 
mav  he  in  like  manner  give  ik  sell  success  to 
either  Side. 

58.  Murderous  robbers  might  thus  go  on  in 
impunity  for  any  length  of  time,  in  de  com- 
mission of  the  crime.  In  the  number  regarded 
as  requisite  they  join  in  it;  a  reward,  a  high 
amount  with  pardon,  as  usual,  being  offered 
to  any  one  of  them  for  information,  some  of 
them  —  one  or  more,  proffering  testimony 
against  the  rest :  trial  coming  on,  they  de- 
dare  themselves  atheists;  whereupon  thej 
refuse  to  bear  a  part  in  the  ceremony:  true 
it  is,  that  in  this  caSe  conviction  not  taking 
place,  pardon  is  not  earned ;  nor  need  it,  for 
ilo  testimony  being  delivered,  acquittal  fol- 
lows of  course :  acquittal  on  the  part  of  the 
prisoners,  for  no  evidence  is  there  against 
them :  on  the  part  of  the  informer,  &r  no 
evidence  is  there  against  him.  But  (says 
somebody)  by  simple  and  direct  refusal  to 
swear,  unaccompanied  with  any  such  decla- 
nttion  of  opinion,  will  not  the  same  effect  be 
produced  ?  and  is  it  not  produced  accordingly  ? 
Natural  enough  this  question :  but  to  find  an 
answer  to  it,  belongs  not  to  the  present  pur- 
pose. 

54.  Tes,  atheists;  of  Quakerism  or  Mo- 
ravianism,  dedaration  can  no  longer  serve ; 
but  atheism  remains  as  good  as  ever :  power 
of  pardon,  a  share  in  the  king's  prerogative^ 
remains  the  reward  for  it. 
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55.— II.  Secondly,  as  to  its  inefficiency, 
still  as  applied  to  testimony : — To  a  mode  of 
punishmeRt,  which  might,  in  an  almost  unex- 
ampled degree,  be  efficacious,  it  substitutes  a 
mode  in  an  extraordinary  degree  inefficacious. 
Of  contempt  of  court,  when,  in  any  other 
shape,  committed  in  court,  commitment  to 
prison  being  an  instantaneous  consequence, 
the  same  consequence  might  be  attached  to 
such  contempt  in  this  shape.  Under  the  name 
of  evidence,  testimony,  when  orally  delivered, 
not  being  received  without  an  immediately 
previous  oath-taking ;  thus  it  is  that  menda- 
city, whenever  it  is  thus  committed,  is  com- 
mitted in  the  shape  of  perjury;  and  in  this 
s};iape  this  mode  of  proceeding  against  it  has 
been — if  not  employed,  at  any  rate  threat- 
ened: in  which  case  no  individual  is  there, 
on  whom  the  expense  and  vexation  attached 
to  the  character  of  prosecutor  wotild  be  im- 
posed :  accordingly,  what  in  relation  to  this 
matter  we  shall  have  humbly  to  propose  is 
— that  in  every  case  in  which  it  is  seen  that 
the  whole  of  the  stock  of  evidence  which 
the  suit  affords,  is  brought  out  at  the  time  of 
the  peijury,  punishment  for  it  may  instan- 
taneously follow. 

56.  So  much  as  to  efficiency  when  the  ce- 
remony is  not  employed :  how  stands  it  now 
that  the  oath  is  so  almost  universally  em- 
ployed ?  Punishment  none,  without  the  con- 
current testimony  of  two  witnesses :  nor  then, 
but  at  the  expense  of  a  separate  prosecution, 
Commenced  at  a  distant  point  of  time,  and 
with  such  disadvantageous  prospects  as  to 
success.  Proportion  of  the  number  of  cases 
in  which  prosecution  has  place,  to  the  num^ 
ber  in  which  delinquency  has  place, — at  what 
shall  it  be  set?  Say.  for  example,  at  a  ven- 
ture — .  out  of  ten  thousand,  scarcely  so  much 
as  one.    So  much  as  to  inefficiency. 

57.  Thirdly,  as  to  needlessness.  For  a 
complete  and  conclusive  demonstration  of  this 
property  of  the  ceremony,  we  humbly  beg 
leave  to  call  on  the  testimony  of  the  Honour- 
able House.  Compared  with  the  importance 
of  the  legislative,  what  is  that  of  the  judicial 
function  ?  When,  for  the  formation  of  a 
ground  for  a  legislational  proceeding,  evidence 
b  called  in,  in  what  instance  is  employment 
ever  given  to  this  ceremony  by  the  Honour- 
able House? 

58.  Thus  efficient  to  bad  purposes,  ineffi- 
cient and  needless  to  any  good  purpose  what- 
soever in  particular,  — in  particular,  to  that 
of  giving  execution  and  effect  to  the  law,  — 
far  indeed  is  it  from  being  so,  to  the  sinister 
interest  of  Judge  and  Co. 

59.  Already  mentioned  has  been  its  need- 
fulness, with  relation  to  the  profit  by  written 
pleadings, 

.  60.  Add  to  this,  the  encouragement  and 
invitation  given  to  dishonest  plaintiffs  and 
defendants,  by  the  chance  which  it  produces 


of  frilure  on  the'  part  of  benesi  oaei;  mi 
thence  the  addition  of  dishonest  to  the  sggre- 
gate  of  honest  demands  and. defences;  tibe 
profit  to  subordinate  judicial  iiuictioiuna, 
by  the  fees^  partly  in  Uie  direct  way,  ptrtl; 
in  various  indirect  ways,  necessitated;  uul 
to  judges  their  superordinates^  correspoodent 
profit  in  the  shape  of  patronage,  ^tJl  by  the 
clumsy  and  complicated  machinery,  whidi,  to 
so  large  an  extent,  is,  on  this  occuioD,  em. 
ployed. 

61.  See  the  country  over,  for  example,  «t. 
tomeyB  converted  into  masten  estrmrdkarf 
in  chancery,  and  for  no  other  purpose. 

62.  Note  now  the  consequence  as  to  deb;, 
vn^  non-deddon  and  miadedwrn:  ermoM 
word,  failure  of  justice.  No  machinery  it 
hand,  no  oath  capable  of  being  adannisteredi 
and  the  testimony,  how  important  soever  tbe 
purpose,  lost,  and  the  purpose  friMtnted: 
frustrated — always  for  a  tune;  not  Hnire- 
quently  for  evermore. 

63.  So  much  for  its  effect  when  employed 
on  a  judicial  occasion,  as  well  as  for  a  juduial 
purpose.  Now  as  to  its  effisct  when  employed 
on  an  occasion  not  judicial  (there  not  boiif 
any  actual  suit  in  the  case:)  only  for  sneta- 
tual  judicial  purpose,  to  yrit,  in  esse  of  pro- 
secution for  perjury  in  respect  of  it  Usda 
this  head,  in  proof  of  its  inefficiency,  the  bin 
mention  of  the  words  custom-house  oetk 
might  of  itself  be  amply  sufficient. 

Other  instances,  in  which  the  quality  of  it 
is  demonstrated  and  the  number  asceitamed 
might  be  adduced;  but  the  range  of  tbeoi 
beuig  less  extensive,  respect  for  religioa  ud 
its  teachers  commands  our  silence — one  ob- 
servation alone  excepted ;  namely,  that  to 
oaths,  whether  assertory  or  promissory,  the 
sanction  is  the  same. 

64.  So  much  for  tesHnumial  oaths.  Now 
as  to  official  Various  are  the  oecutioM  oa 
which,  correspondently  various  the  purpesu 
for  which,  under  the  existing  aystem,  the  ob- 
ligation of  giving  employment  to  this  een- 
mony  has  place. 

Principal  ocomion,  that  of  entraux  ipea 
office :  declaration  with  relation  to  opinisu 
— promise  with  relation  to  conduct.  Oa  nei- 
ther of  these  occasions  is  punishment  as  fat 
peijury,  or  punishment  in  any  other  skipe, 
attached  to  what  is  r^arded  as  a  violation  of 
the  oath.  In  aU  these  cases,  whatsoever  good 
consequence  is  looked  for,  from  the  soknn 
promise  with  the  oath  attached  to  it,  would 
(we  humbly  contend)  be  equally  obtaiocd  by 
a  promise  dedared  with  like  solemBitj,  us- 
incumbered  by  the  oath. 

65.  Jn  all  these  cases,  intended  or  sappoee^ 
efifect  of  it  is  — its  operating  as  an  instnt- 
ment  of  security:  real  effect^  operating  sstn 
instrument  of  deception  and  consequent  is> 
security:  reliance  being  placed  on  this  iaeffi* 
ci^nt  security,  others  that  would  bo  effidiBi 
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•nd  applicable,  remain  unlocked  out  fi>r  and 
Unapplied. 

66.  Take,  for  example,  the  fee-fed  judge : 
wfaalaoever  line  of  oondnct — conformable  to 
juftice  or  adVerse — that  it  kappena  to  be 
i^^reeable  to  him  to  take,  —  pronounced  with 
appropriate  emphasis,  out  come  the  words-^ 
**  Mp  oathr*  JSiM  od^A  —does  he  aay  ?  What 
«ath  ?.^who  ever  saw  him  utter  anv  form  of 
trords  under  that  name  ?  And  if  uttered, 
what  would  it  be  found  to  amount  to  ?  Just 
nothing :  aome  yague  generality,  vying  with 
cobwebs  in  effectiyely  binding  force. 
*  67.  Enter  now  upon  the  stage  jwrymgtCs 
oaths — and  with  them  the  everywhere  abun* 
dant  and  perennial  crop  of  jurymen'a  per* 
juries.  To  the  ezerdse  of  this  important 
Rmetion,  the  indiapensable  obligation  of  bear* 
Sng  die  supposed  effective  and  so  muck  rdiied 
€n  part  in  this  ceremany,  stands  attached :  at 
the  aame  lime,  for  the  production  of  declared 
nnanifflity,  —  truly  or  folsely  declared  as  it 
may  happen,  continuance  in  one  and  the  same 
mpartment  without  respite  or  refreshment, 
except  by  permission  of  the  judge,  though 
death  by  inanition,  with  the  antecedent  course 
of  torture,  be  the  consequence :  torture  to 
vudi  a  length,  at  no  tune  ever  endured  or  en- 
durable. 

68.  Here  then  as  to  the  conseqnenee  in  the 
shape  of  peijury.  Declaration  of  opinion  it 
is,  opinion  itself  it  is  not,  in  the  power  of 
torture  to  produce.  Here,  then,  as  often  as 
diversity  of  opinion  has  place,  here  are  two 
antagonising  forces  applied  to  one  and  the 
aame  man,  at  one  and  the  same  time:  here  b 
the  oatk  to  make  him  speak  true,  here  is  the 
torture  to  make  him  speak  folse :  the  torture 
— this  altogether  irresistible  instrument,  em- 
ployed in  the  manufecture  of  perjury. 

69.  First,  as  to  the  prevention  of  menda- 
city. To  this,  altogether  needless,  on  inspec- 
tion, will  be  seen  to  be  this  ceremony,  with 
the  peijury  thus  essentially  sticking  to  it : 
thrown  away  the  price — and  it  haa  been  seen 
how  dear  a  one — paid  for  the  use  of  it.  Look, 
in  die  first  place,  to  natural  religion.  If  men- 
dacity, independently  of  this  or  any  other 
ceremony,  does  not  stand  prohibited,  —  pro- 
hibited, which  is  as  much  as  to  say,  visited 
with  punishment,  what  else  is  there  that 
does?  What,  then,  is  the  additional  security 
that  it  affords?  No  other  can  it  be  than  that 
which  would  be  afforded  by  some  extra  pu^ 
nishment  apprehended  in  the  future  life,  at 
the  hands  of  the  Almighty,  as  about  to  be 
undergone  on  the  score  of  the  thus  supposed 
aggravation,  over  and  above  that  which  would 
be  apprehended,  if  the  ceremony  were  not 
employed. 

70.  Now  then,  for  this  supposed  additional 
tecurity,  what  is  the  price  paid  ?  An  assump- 
tion is  made  and  acted  upon:  and  what  is  it? 
That,  to  the  puipoae  in  qoestioD,  the  power 


of  the  Almighty  is  at  the  disposal  of  any  and 
every  man,  who  for  any  purpose  chooses  to 
employ  it :  of  any  man,  howsoever  bad,  for 
any  purpose  howsoever  bad,  the  Creator  an 
instrument  in  the  hand  of  every  one  of  these 
his  creatures  I — an  instrument,  on  the  part  of 
which  compliance  is  more  assured,  than  it 
can  be  on  the  part  of  a  slave  1 — ^the  Almighty 
more  surely  obsequious  to  the  will  of  the 
most  wicked  man  upon  earth,  than  a  idieriff 
is  to  that  of  the  judge ! 

71.  Look,  lastly,  io  revealed  reUffum.  On 
this  score,  we  humbly  beg  that,  now  at  lengUi, 
by  the  constituted  authorities,  and  in  the  first 
instance  by  the  Honourable  House,  it  may  be 
taken  nito  consideration,  whether,  in  addition 
to  these  considerations,  or  even  without  the 
aid  of  them,  the  words  siMor  not  at  ally  in 
more  passages  than  one^  attributed  to  the 
holy  Author  of  our  religion,  might  not  suf- 
fice to  put  an  end  to  stoeartn^,  in  compliance 
with  compulsion,  imposed  by  those  same  au- 
thorities. 

73.  As  to  mendacity,  the  production  of 
this  so  abundantly  thus  produced  commodity 
_ is  this  then  the  object?  Neither  to  this 
purpose  is  it  at  all  needfuL  Legislators,  if 
simple  mendacity  will  content  you — menda- 
city without  perjury  for  a  zest  to  it  — abolish 
the  ceremony:  there  remains  the  torture, 
which  is  quite  sufficient  to  produce  the  thus 
desired  e&ct 

73.  Note  here,  the  efibct  of  the  torture  in 
the  production  of  mendacity  belongs  not  pre- 
cisely to  the  present  head.  It  is  however  too 
influential  on  justice,  and  the  eflldency  of 
the  main  body  of  the  law,  to  be  suffered  to 
pass  without  notice.  It  is  —  the  pladng  the 
dedskm,  and  thereby  in  so  fiu-  the  lot  of 
the  parties-— the  placmgboth  under  the  com- 
mand of  the  strongest  will:  in  other  words, 
of  the  most  long-suffering  and  persevering 
stomach* 

74.  Of  this  ceremony,  sudi  as  it  is,  is  what 
is  called  a  violation,  a  sin  ?  8o  many  timea 
aa,  being  employed,  it  is  violated,  so  many 
are  the  sins  created,  not  to  say  committed : 
abolish  the  ceremony,  the  manufocture  of 
these  sins  is  at  an  end:  and  sins,  in  number 
altogether  infinite,  saved  from  being  com- 
mitted. Such  the  security  supposed  to  be 
thus  given  against  mendacity.  True  it  is  that 
times  were,  when  —  not  merely  on  a  certain 
ocoaaion  for  a  certain  purpoeey  —  not  merely 
in  conjunction  with  other  securities  for  ve- 
racity, —  but  singly,  and  to  the  exclusion  of 
all  such  other  securities, — this  ceremony, 
baring  been  instituted,  was  frequently  per- 
formed. 

75.  Witness  the  so  stated  woffer  of  lam. 
Oeeaeiony  demand  of  money  on  the  score  of 
debt :  purpoMe,  the  obtsining  a  discharge  from 
the  demands.  WUneu,  the  defendant  him- 
self; testimony,  aswrtfon  in  general  terma, 
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^Dying  that  the  money  forkning  the'subjedi- 
matter  of  the  demand,  is  due.  With  this 
¥ritne88  eame  a  chonut  oonaisting  of  twelve 
others,  styled  compurgators;  •uhjeet-matter 
oi  their  testimony,  their  belief  that  what  their 
principal  and  leader  of  the  band  — the  de- 
fendant — ^  had  been  saying,  was  true.  But 
these  times,  what  were  they  ?  Times  of  pri- 
meval and  grossest  ignorance,  superstitioa, 
*and  barbarism. 

76.  In  conclusion,  as  to  the  whole  of  this 
momentous  subject,  and  our  respect  for  the 
time  of  the  House  not  permitting  us  to  do 
anything  like  complete  justice  to  the  impor- 
tance of  it,  we  humbly  beg  leave  t&  give 
intimation  to  the  Honourable  House,  that 
the  form  of  a  petition,  in  which  fuller  con^ 
sideration  is  given  to  it,  b  in  print,  and  uni* 
versally  accessible. 

.  77.  That,  in  no  ctMc,  tlus  pifft  of  the  in- 
stitution is  productive  of  good  effects,  is  more 
ihan  we  take  upon  us  to  affirm.  Cfn  it  de- 
pends, for  its  existence,  the  latent,  but  not 
the  less  efficient,  virtual  veto  possessed  by 
the  jury,  and  thus  by  the  etrongest  stomach 
among  them,  over  the  laws.  If^  on  any  point 
tkf  law  to  which  jury-trial  applies,  the  statute 
law  and  common  law  together  is  in  a  state 
of  opposition  to  the  welfare  of  the  commu- 
nity, -^  in^is  respect,  beneficial,  in  so  &r,  is 
ifche  effect  of  jury  irial  in  its  present  shape : 
and  on  this  part  of  the  institution,  we  beg  it 
may  be  considered,  whether  that  liberty  does 
not  depend — the  liberty  of  the  press,  to  wit 
^  on  which  everything  else,  wMch,  in  a  pe- 
culiar manner,  is  good  in  the  form  of  govern- 
ment, depends.  But  to  this  and  the  other 
cases,  in  which  the  constituted  authorities 
have  a  particular  interest,  more  or  less  ad- 
yerse  to  the  general  interest,  such  as  treason, 
sedition,  and  the  like,  this  feature  may  be 
preserved,  without  its  extending  to  any  oiher 
cases. 

.  78.  In  afiy  ctee,  to  produce  whatsoever 
good  effect  is  expected  from  the  ceremony, 
the  substitution  of  the  word  affirmation  (or, 
to  give  indication  of  deUherateness^)  aaseve- 
faticn,  to  the  words  swear,  oath,  and  maketh 
mM,  might,  we  submit,  most  fully  and  effec- 
tually suffice. 

.  79.  To  conclude,  neither  to  the  prevention 
of  mendacity,  nor  (if  such  should  be  the  plea^* 
sure  of  the  king  in  parliament)  to  the  preser- 
vation and  augmentation  of  mendacity  (or,  as 
it  is  more  fiiimliarly  called,  ijfing)  is  the  pre- 
servation €£  this  cumbrous  and  dissension- 
sowing  ceremony  necessary.  This  we  have 
already  taken  tiie  liberty  to  observe  and 
show :  and  we  humbly  trust,  that  to  the  pre- 
servation of  that  vetot  wb&ch^  as  above,  so 
long  as  the  government  of  this  country  con- 
tinues in  its  present  form,  is  so  indispensable, 
•r—this  same  ceremony  will  not  be  found  to 
^  in  any  way  more  necessary. 


80 VI.  D'evice  the  Sixth^Delag,  kignai 

.    kss  and  boundless  lengths^  estabhtked. 

Delay  is,  so  long  as  it  lasts,  daiial:  and  nt 
invite  and  challeiige  any  person  to  say  iHif, 
though  it  be  but  for  an  homfdoMof  jvtm 
should  have  place. 

81.  In  the  process  of  judicatufe,— of  tbe 
various  sources,  or  say  ceaises  of  delay— tH 
of  them  fictitious  —  the  wock  of  Judge  ud 
Co. — samples  (will  it  pletae  the  H<Hioiiniiie 
House  to  behold  them?)  the  dght  herefoK 
lowing:  — 

I.  Source  the  first,  vaeatiom.  —  The  jeir 
split  into  terms  — four  in  the  year — with  ig» 
tervals  between  them,  styled  vaeatiom:  dn* 
ring  which  last,  so  far  as  could  be  eontrivcd, 
denial  of  justice  remains  established.  Tetas; 
four :-  vacations,  as  many. 

In  the  whole  year  of  365  days,  aggregate 
number  of  days  allotted  to  admintattatioa  of 
justice,  91 :  to  denial  of  justice,  274:  add 
Sundays  in  term  time,  13 ;  total,  287 :  to 
justice  not  so  much  as  a  fourth  part  of  the 
time  allotted  to  injustice. 

82 II.  Source  the  second,  ciremtt^Tat 

country  causes,  no  trial  but  on  drcmtii  or- 
cults,  in  the  year,  at  tiie  most  no  mon  tbn 
three ;  till  the  other  day,  but  two:  inseoK 
counties,  now  two ;  till  the  other  day,  no  more 
than  one.  In  these  cases,  what  is  tlie  arm 
for  which  denial  of  justice  — '  in  a  word,  our- 
Uaory  (for  this  it  is,  so  long  as  it  lasts)  ii  Uis 
made  the  penalty?  Is  it  the  crime  of  firag 
at  so  great  a  distance  from  the  metroptdis? 
If  not  on  the  account  of  crtme,  on  whatotker 
aceount  is  the  condition  of  one  part  of  te 
majesty's  subjects,- of  all  ranks,  rendered,  ia 
so  essential  a  respect,  to  such  a  degree,  infe- 
rior to  that  of  all  besides  ? 

88.  —  IIL  Source  the  third,  fixed defi.- 
Betweenone  proceeding  and  another,  intenal^ 
established  hy  fixed  dags,  of  which,  furtherai, 
under  the  head  of  Blind  FUration :  days  tk 
same,  length  of  interval  the  same,  for  erefj 
individual  suit :  say,  for  example,  of  a/srt- 
night,  whereas  necessary  witt  be,  in  some  oses, 
no  interval,  in  others  a  day,  in  others  agaa* 
year  or  years :  none  where,  upon  plaintiir« 
own  ahowing,  his  demand  is  ungronnded;  i 
dwjr  or  less  (for  notice)  vrfaea  the  residence  d 
both  parties  is  in  the  near  neighboorbood: 
years  one  or  more,  when,  at  the  mooMni,  d^ 
fendant's  reaidence  is,  for  example,  at  Aa«> 
tralia. 

In  this  latter  case,  if;  as  in  the  esiaUi6l»d 
mode,  inaction  on  the  part  of  a  defendants 
by  the  judge  acted  upon  as  if  it  wveeoodv- 
sive  evidence  of  the  juatiee.of  the  deBHBi 
and  judgment  and  execution  take  place  v^ 
oordmgly  —  here  delay  gives  place  to  wlntu 
still  worse:  namely,  predpitatifm  ^of  whidi 
presently)  with  misdecision  aad  niseoodact 
for  itft  certain  com^oence^    . 
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•  ^.:-:.IV.  Swrct  ike  fonrik^  written  plead. 
ifigs,  _.  Of  tbefle,  above.  If,  «  man  of  writ- 
ten aUeg^tions  being  exhibited,  low  of  cause 
ifif  as  under  the  ezistiiig  system,  established 
as  a  peaalty  for  the  non-exhibition  of  .corre- 
spondent counter-allegations, — allowance  of 
time  for  fiaming  them  is  necessitated,  and, 
on  each'  individwEil  occasion,  time  adequate  to 
ibe  need,  delay  in  indefinite  quantity,  is  thus 
made  necessary  to  justice. 
.  85.  .^  V.  Source  the  fifih,  miaehievone  re- 
movah,  — Needless  troHs/erence  and  bandying 
of  suits,  transference  of  a  suit  from  the  judi- 
catory in  which  it  has  been  commenced,  to  a 
different  one  in  which  it  is  to  receive  termi- 
nation or  continuance,  as  to  which  under  the 
head  of  Device  the  tenth,  mischievous  trans- 
ference^  jrc 
.  86.  —  VL  Source  the  sixth,  equity  proee^ 
dure.  —  The  mode  which  Iws  place  in  the 
judicatories  called  courts  of  equity :  a  mode 
altogether  different  from  that  which  has  place 
in  the  judicatories  called  the  common-law 
courts  ;  and  in  the  shape  of  delay,  as  also  of 
expense  in  a  prodigious  degree  stUl  more  pro- 
ductive of  torment. 

-  87.  —  VIJ.  Source  the  seventh,  court  chris- 
tian, alias  spuitual  court,  alias  ecclesiastical 
court,  procedure.  —  Of  this  mode,  differing 
again  from  both  the  others,  —  and,  in  lengthi- 
ness  of  delay  and  expense  vying  with  that  of 
the  equity  courts, ^mention  is  made  only  to 
show  that  it  has  not  been  overlooked :  for 
though,  in  delay  as  well  as  expense,  it  vies 
with  the  most  dilatory  of  the  two,  —  yet,  the 
i\umber  of  suits  carried  on  in  it  is  to  such  a 
4^gree  comparatively  small,  that  the  use  de- 
rivable hom  the  picture  of  the  additional 
torment  produced  by  it,  would  not*  on  the 
present  occasion,  pay  for  the  space  of  time 
and  labour  it  would  necessitate. 
,  .88^ — VIIL  Source  the  eighth,  procedure  in 
appeals  ;  that  is  to  say,  demands  made  to  a 
svperordinate  judicatory,  for  reversal  or  other 
change,  in  the  judgwunts,  otherwise  styled 
decrees, — ultimate  or  intermediate,  styled  ta- 
terloeutory, — pronounce^  in  the  judicatories, 
-^originflJ,  or  say  immediate, — in  which  the 
suits  respectively  took  commencement  or  re- 
ceived continuance. 

89.  To  procedure  in  equity  courts  and  on 
appeals,  development  is  to  the  present  pur- 
pose necessary,  and  here  follows. 

First,  as  to  equity  procedure.  Endless  would 
be  the  task  of  giving  anything  like  a  correct 
and  complete  sketch  of  the  system  of  delay, 
of  which  the  judicatories,  styled,  as  if  in  mock- 
ery, courts  of  equity,  present  the  scene:  a  few 
slight  touches  are  the  following :  — 

90. — L  In  regard  to  didtation  of  evidence, 
modes  in  one  and  the  same  suit,  three :  namely, 
thB  epistolary,  or  say  written  mode ;  and  two 
▼sriettes  of  the  oral,  or  say  word-of-mouth 
xDode. 


91.  Epistolary  mode.  Employed  at  com*: 
mencement,  questions  styled  interrogatories, 
put  by  plaintLSs  to  defendants :  name  of  the 
instrument  of  which  they  form  a  part,  the  bUl 

92.  Between  each  such  string  of  interro^ 
gatories,  and  the  correspondent  string  of  an- 
swers (name  of  the  aggregate,  the  answer,} 
an  interval  of  months.  .  In  one  amply  exten* 
sive  parcel  of  the  whole  number  of  these  suits, 
the  end  in  view,  as  prescribed  by  interest,  is, 
on  the  plaintiff's  side,  the  maximization—^ 
not  of  dispatch,  but  of  delay :  that  interest. 
being  accompanied  with  the  faculty  of  multi- 
plying those  intervals  of  delay  by  an  unlimited 
number.  Sufficient  of  itself  is  this  state  of 
things  to  spin  out  into  years,  a  suit,  to  which, 
by  an  interview  between  the  parties,  in  the 
presence  of  the  judge,  as  in  the  case  of  pro- 
cedure before  a  justice  of  the  peace,  termina- 
tion  might  be  given  in  the  same  number  of 
minutes :  debt,  for  example,  on  a  note  of  hand, 
whether  for  forty  shillings  or  forty  thousand 
pounds. 

93.  To  elicit,  per  contra,  for  the  benefit  of 
the  defendant,  whose  self-disserving  evidence 
has  thus  been  elicited,  the  like  evidence  from 
one  who  is  plaintiff  in  this  same  suit,  another 
such  suit,  commenced  by  a  bill  styled  a  cross 
bill,  is  made  necessary.  Thus,  lest  the  above- 
mentioned  delay  should  not  be  sufficient, — 
what,  in  a  common-law  court,  would  be  but 
one  suit,  is  split  into  two, 

94.  Note,  that  as  yet  not  a  particle  has  been 
elicited,  of  that  which  comes  from  the  only 
source  from  which  a  common-law  court  will 
sufferany  evidence  to  be  elicited, — ^namely,  the 
testimonial  or  other  evidence  capable  of  being 
furnished  by  extraneous  witnesses ;  extraneous 
on  the  present  occasion,  so  called  of  neces- 
sity, to  distinguish  them  from  parties,  where, 
as  above,  information  is  received  from  them, 
or  called  for  at  their  hands ;  say  accordingly 
party  witnesses,  or  testifying  parties :  and,  be- 
fore the  elidtation  of  any  such  evidence  is 
so  much  as  comipenced,  money,  to  the  amount 
of  hundreds,  or  even  thousands  of  pounds, 
may,  at  the  pleasure  of  the  plaintiff,  if  rich 
enough,  be  extorted  from  the  defendant,  if 
he  has  it:  and  thus  is  his  utter  ruin  produced. 

95. — II.  Oral  mode  employed  subsequently 
in  the  elidtation  <^  the  evidence  of  extrane- 
ous witnesses,  and  sometimes  in  the  elidta- 
tion of  ulterior  evidence  from  the  defendant. 
Scene,  the  examiner's  qffice :  mode  of  exami- 
nations, secret. 

96 III.  Oral  mode  employed  in  addition 

to  the  above,  in  the  elidtation  of  evidence 
relative  to  matters  of  detaiL  Scene,  the  office 
of  the  subordinate  judge,  styled  a  master  in 
chancery.  For  attendance  at  this  office,  not 
more  than  an  hour  at  a  time  ever  allowed  in 
the  same  suit :  and  by  any  one  of  these  actors, 
of  all  of  whom  it  is  made  the  interest  to  maa- 
mize  the  delay,  the  hour  may  be  cut  down  to  < 
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a  time  too  sliort  for  tli^  doing  any  put  of  the 
business.  Nor  does  any  snc^  meeting  taka 
place  till  after  three  appointments,  with  an 
interval  of  seyeral  days  between  the  second 
and  the  third.  For  these  actors,  if  so  they 
may  be  called,  for  eyery  one  of  them,  foes, 
extorted  by  the  power  of  the  saperordinate 
judge,  the  chancellor,  as  if  they  had  all  at- 
tended :  the  Muuier  establishing  this  mode  of 
obtaining  money  under  folse  pretences,  and 
sharing  largely  m  the  profits  of  it.  Of  late 
years,  the  salaries  of  tliese  functionaries  have 
received  large  increase :  and  this  and  all  their 
other  modes  of  depredation  left  undinunished. 
Had  the  enactment  made  by  parliament  (it  is 
that  of  the  22  Geo.  II.  ch.  ,  §  1,*)  been  ap- 
plied  to  them^  as  it  would  have  been  had  they 
not  been  in  a  public  trust,  not  one  of  the 
judges  by  whom,  for  several  generations,  these 
situations  have  been  occupied, — not  one  of 
them  who  would  not,  over  and  over  again, 
have  been  either  whipt,  pilloried,  or  trans- 
ported ;  for  only  by  power,  and  consequent 
impunity  and  compUdty  with  judges  of  a  still 
higher  order,  not  by  innocence,  are  tiiey  dis- 
tinguished fttim  those  delinquents  who,  under 
the  name  of  wnndlen,  are  every  day  so  dealt 
with. 

97. — IV.  By  these  judges,  vaeaiioHt  made 
for  themselves :  some,  of  not  less  than  seven 
months  out  of  the  twelve :  witness,  declara- 
tions made  by  men  of  the  first  eminence  in 
the  profession :  made  in  print,  years  ago ;  and 
confirmed  by  the  confession  implied  in  uniiK 
terrupted  silence. 

96.  All  this  forms  as  yet  no  more  than  a 
part  of  the  length  of  delay  esteblished  in  equity 
procedure. 

In  the  greater  number  of  the  individual 
suits  carried  before  the  superior  oommon-law 
courts,  -^after  the  common-law  suit  Ium  been 
made  to  run  its  length,  still  forther  length 
may  be  added  to  it ;  added  by  any  defendant, 
who,  being  rich  enough,  has  an  interest  in  so 
doing ;  namely,  by  a  suit,  styled,  at  abore, 
an  vuuftctioiu 

99.  In  the  year  1824,  April  25,  year  5th 
of  the  present  reign,  issued  a  commission : 
purpose  of  it  (so  therein  declared,)  introduc- 
tion of  UnprovetneniB  and  changes :  subject' 
matter,  declaredly  confined  to  equity  courts 
and  their  proceedings.  Five  years,  within  a 
trifle,  have  elapsed,  and  in  all  this  time  no 
improvement  made ;  in  consequence,  no  chaawe 
made  but  such  as,  in  comparison  with  tiie 
abuse,  was,  in  extent,  conspicuously  trifling, 
and,  in  quaUiy,  has  proved  to  be  worse  than 
none. 

100.  In  addition  to  this,  another  commis- 
sion instituted  in  the  year  1828,  composed  of 
a  different  set  of  commissioners :  subject-mat- 
ter expressly  confined  to  the  superior  common- 

*  Gh.  XXVIL  miaht  oonespond  to  a  certain 


law  courts  and  their  procegdiugs^aa  it  intk^ 
practice  of  two  seta  of  eourts,  witk  tlMir 
branches  of  jurisdiction,  to  sndi  a  degf^m  o^ 
tangled  throughout  the  whole  fidd,  — it  «cn 
possible  to  make  any  substantial  impnfw^ 
meats — improvemeota  in  cither,  —  i  ~  ' 
change,  and  for  that  purpose,  aH-eoi 
sive  seruting,  applied  to  the  other. 

101.  We  homUy  entieat  the  He 
House  to  consider  whether  it  be  in  the  na- 
ture of  man  that  a  separation  of  this  aort, 
thus  deliberately  made,  by,  or  by  the  adviee 
of,  persons  perfectly  eonversaat  witk  ^e 
whole  of  the  business,  could  have  had  any 
better  object  than  the  giving  perpetuity  to  a 
system  of  depredation  and  oppreaaiflBi  ^aa 
portentous. 

We  shudder  at  the  bare  idea  of  the  Hik 
nourable  House  rendering  itedf  an  aocompliea 
of  such  enormities,  by  remaining  aileDt  i 
inactive,  after  receipt  of  this  our 
petition,  and  forbearing  to  apply  either  the 
remedial  system,  whidi  we  ahaU  taice  the  li* 
berty  to  suggest,  or  some  other  not  leas  cAe* 
tual,  if  any  other  such  there  be. 

102.  Now  for  the  remaimog  sofiree  of  d»* 
]af-~-appeais  and  writs  of  error.  Omitting 
particular  cases,  in  endless  variety,  whan,  oa 
the  ground  of  alleged  misdeeision,  a  aoit  is 
transferred  from  a  relatively  inferior  to  a  ie« 
latively  superior  court,  —  u  it  be  in  eqnitj 
procedure,  <^^al  is  the  name — the  mamm 
given  to  the  operation,  or  the  inatnunent  bf 
which  the  transference  is  eflfeeted:  if  It  ba 
in  oommon-law  procedure,  writ  of  error  is  tlia 
name.  Appeal  is  the  term  tins  pot  foi  tnisil, 
as  presenting,  to  an  imlaw-lsarned  wtuad,  a 
dear  idea ;  writ  of  error  a  confused  one. 

103.  Note,  that  only  for  alleged  misderi. 
sion,  that  is  to  say,  either  at  the  eoodiuien, 
or  during  the  continuance  of  the  soit^  art 
either  appeals  so  called,  or  writs  oferrar^  r»> 
oeived.  But,  not  more  eflfeetually  done  in  ia* 
justice  by  nrisdecision  than  by  i 
by  non-decision,  whether  after  a  soit 
tuted,  or  for  want  of  a  suit  instituted. 

104.  Causes  of  sudi  want,  any  one  of  these 
which  follow :  -^  On  the  minds  of  peraona 
wronged^ 

I.  Opinion  of  the  relative  ineptitude  of  tha 
system. 

II.  Oinnion  of  the  relative  inaptitude  of tlia 
judges,  one  or  more,  employed  in  the  apffi* 
cation  of  it. 

IIL  Fear  of  beiag,  at  anytime  after  eoM* 
mencement,  and  bmre  condusion,  sunk  iola 
the  gulf  of  ruin  by  the  weight  of  tiie  pviaa 
on  the  other  side. 

IV.  Or,  in  other  situations,  fdative  indU 
gence,sucha8toprodttee  an  utter  incapacity  af 
giving  so  mudi  aa  commencement  to  the  sait. 

105.  In  some  instanoea,  in  the  case  of  a 
writ  qf  error,  the  appeal  goea  iinmiidiitely 
from  the  four-seated  court  in  WestoiaBtar 
Hall  to  the  House  o/^Lords:  in  other  mm 
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•tencefi,  aaotlier  and  more  iramerousiy-seated 
WeBtmintter-Han  judicatory  of  appnl  is  tn- 
terpoBedj  under  the  name  of  the  Exchequer 
Chamber. 

lOd.  By  an  tqtpeal^  in  which  and  whatso- 
ever way  denominated — an  additional  moun- 
tain of  delay  is  set  down  upon  the  mountains 
above  sfcetdied  out.  But  of  appeal,  in  both 
cases,  there  are  stages  upon  stages,  moun- 
tains upon  mountains,  set  down,  one  upon 


107.  For  an  example  of  the  Hageg,  or  say 
Mioriee,  in  this  pile  —behold  in  Blaekstone 
the  f4^owmg:  sorts  of  eases  to  which  they 
apply,  those  called  civil:  — 

L  From  various  '*  infierior  courts,"  to  the 
Common  Pleas  (m,  40.) 

II.  From  the  Common  Fleas  to  the  Eing^s 
Bench  (B.  40,  66.) 

II L  From  the  King's  Bench  to  one  of  the 
three  courts,  all  confounded  under  tiie  name 
of  the  Exchequer  Chamber,  oomposed  of  so 
many  different  lists  of  judges  (m.  56.) 

IV.  From  the  Exchequer  Coamher  to  the 
House  of  Lords  (iii.  56.) 

106.  Note  wdl  the  organisation  of  this 
chaos. 

From  thefour  judges  of  the  Common  Pleas, 
appeal  to  the  four  judges  of  the  King's  Bench : 
from  these,  back  again  to  those  same  four 
judges  of  the  Common  Pleas;  who  are  thus 
expected,  every  one  of  them,  to  pronounce 
oondemnation  on  his  own  act,  with  the  ad- 
dition, however,  of  the  four  judges  styled 
JBaroM  of  the  Exchequer:  which  same  court 
of  the  Exchequer  is  **  inferior  in  rank,"  says 
Blaekstone,  iii.  43,  «<  not  only  to  the  court 
of  King's  Bench,  but  to  the  Common  Pleas 
also."  Thus,  to  apply  conviction  to  an  alleged 
error  in  one  court,  the  business  of  two  others 
is  put  to  a  etandUetiU.  To  complete  the  con- 
fusion, nothing  more  is  wanting,  than  to  give 
an  ulterior  appeal  £pom  the  exchequer  cham- 
ber inunediately,  or  through  the  medium  of 
the  House  of  Lords,  to  a  court  composed  of 
the  judges  of  someone  or  more,  or  all  of  the 
judges  of  the  courts  herein  just  mentioned, 
imder  the  name  of  the  <*  inferior  courts." 

109.  Of  the  gradation  here  exhibited,  was 
ever  any  instance  exemplified  in  practice? 
Probably  not  But  why  not?  Antwer — Be- 
cause the  rapacity  and  wickedness  of  judges 
— creators  and  preservers  of  this  system — 
have  to  such  a  degree  outrun  the  wickedness 
of  their  pupils,  the  attorneys,  and  the  opu- 
lence of  individuals,  whom  they  have  thus 
employed  in  the  endeavour  to  convert  them 
into  dishonest  suitors. 

110.  Now  as  to  appeal  and  its  stages,  in 
the  so-called  equiiy  courts. 

III.  — L  When  the  suit  is  m  the  first  in- 
stance  brought  before  the  Chancellor,  stage 
of  appeal^  but  one — appeal  to  the  Houee  of 


1 12.  -^  II.  When  the  suit  is  in  the  first  in- 
stance before  the  Vice-chancellor,  each  psrty 
has  the  option  between,  an  appeal  immediately 
to  the  House  of  Lords,  or,  first  to  the  Chan- 
cellor ;  then  firom  him, — as  in  the  instance  of 
this  same  appellant,  or  of  the  party  on  the 
other  side, — a  further  appeal  may  be  made  to 
that  same  Right  Honourable  House. 

lis IIL  So,  where  the  suit  is  in  the 

first  instance  brought  before  the  other  subor- 
dinate equity  judge,  whose  title  is  the  Master 
of  the  RolU:  a  functionary,  who,  under  this 
absurd  title,  has  for  centuries  exercised  the 
functions  of  a  substitute  to  the  Chancellor ; 
in  a  word,  those  of  a  Vice-chancellor,  though 
without  the  name. 

114.  In  equity  procedure,  stages  of  appeal 
have  place,  disguised  under  different  deno- 
minations. 

1 15.  —  I.  Under  the  name  of  exceptions  to 
report,  appeal  from  the  judicatory  of  a  Master 
in  chancery,  to  that  of  the  Chancellor,  the 
Vice-chancellor,  or  the  Master  of  the  Rolls, 
as  the  case  may  be. 

1 16.  —  II.  Under  the  name  of  a  rehearing^ 
appeal  from  any  one  of  those  functionaries  to 
his  successor. 

117.  —  III.  Under  the  name  of  a  rehear* 
iny,  appeal  from  any  one  of  them  at  one  time, 
to  himself  at  another  time ;  for  thus  are  two 
sorts  of  proceedings,  so  different  in  tendency, 
disguised  under  the  same  name. 

1 18.  By  the  Master  of  the  Rolls  or  the  Vice- 
chancellor  a  d^Emite  decree  (suppose)  has  been 
pronounced :  plaintiff  or  defendant,  losing  his 
cause  by  it,  proposes  to  himself  to  take,  by 
means  of  appeal,  another  chance.  To  which, 
then,  of  the  two  judicatories,  shall  the  ap- 
peal be  made  ?~the  Chancellor's  court,  or  the 
House  of  Lords  ?  For  answer — the  solicitor 
of  the  losing  party  takes  the  soundings  of  the 
two  purses,  of  hiB  client's  and  of  the  adver- 
sary's :  if  in  his  client's  there  is  depth  enough 
for  both  courts,  he  recommends  the  chancel- 
lor's as  the  most  eligible  court;  namely,  that 
from  thence  if,  without  reproach  to  himself, 
he  has  the  good  fortune  to  succeed  in  making 
his  dient  lose  his  case  a  second  time,  he  may 
carry  it  into  the  House  of  Lords,  in  which 
there  being  no  ulterior  judicatory,  it  vriU  be 
his  interest,  for  reputation's  sake,  and  accord- 
ingly his  endeavour,  to  gain  rather  than  lose 
it:  firom  the  Chancellor  to  the  House  of 
Lords;  that  is  to  say,  from  the  Chancellor 
under  that  name,  to  him,  said  Chancellor,  un- 
der another  name. 

This  course,  it  being  that  which,  in  the 
situation  of  a  solicitor,  it  is  everv  man's  in- 
terest to  take,  is  that  which,  with  a  view  to 
legidative  arrangements,  every  man,  unless 
prevented,  ought  to  be  expected  to  take;  and 
as  to  a  solicitor,  so  should  this  expectation 
apply  itself  to  every  dishonest  plaintiff  or  de« 
fondant,  who  being  in  the  wrong,  and  know* 
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ing  tliat  lie'  10  80»  has  formed  a  plan  for 
purchasing  of  the  judges  in  question  the  &- 
^ulty  of  acquiring  or  retaining  the  estate  in 
question,  by  the  ruin  of  the  destined  victim, 
thereby  availing  himself  of  the  offer  which, 
though  not  in  words,  is  not  the  less  in  deeds, 
held  out  by  the  several  members  of  the 
learned  brotherhood  to  all  who  are  respect- 
able enough  to  be  able  to  give  acceptance  to 
it:  yes,  respectable  enough;  for,  in  the  lan- 
guage of  the  opulent,  opulence  and  respect- 
ability are  names  of  the  same  thing. 

119.  A  word  or  two  as  to  the  particular 
sources  of  profit :  profit  to  J.udge  and  Co. 
firom  the  delays  manufiictured  as  above. 

I.  By  the  delay  are  produced,  as  above,  dis- 
honest suits  and  defences,  which  otherwise 
would  not  have  place:  the  evil  hour  is  thus 
staved  off  to  the  last  moment.  To  a  dishonest 
defendant,  the  delay  produces,  for  a  time,  if 
he  be  solvent,  at  any  rate  common  intereit 
of  money  correspondent  to  the  duration :  add, 
if  in  trade,  profit  of  trade ;  if  he  be  insolvent, 
the  fiiculty  of  converting  the  whole  to  his 
own  use.  Of  this  profit,  what  part,  if  any, 
shall  be  net,  depends  upon  the  proportion  as 
between  debt  and  costs  of  suit.  Of  the  costs, 
one  constant  portion  is — that  which  is  laid 
hold  of  by  Judge  and  Co.,  the  dishonest  man's 
partners  and  accomplices;  laid  hold  of  in 
the  first  instance,  and  before  so  much  as  a 
fiu-thing's  worth  is  paid  to  any  one  of  those 
to  whom  the  debt  is  due. 

120 II.  When  the  debt  is  such,  that  the 

interests  amounts  to  ^tiU  more  than  the  price 
paid  to  Judge  and  Co.  for  the  delay,  the  de- 
lay foUows  of  course. 

121 —  III.  Delay  breeds  iucidents ;  inci- 
dents, fees.  Who  shall  number  the  varieties 
of  these  prolific  incidents  ? 

IV.  Bred  out  of  one  incident — namely, 
the  incident  of  death  —  one  inducement  to 
delay  is,  in  cases  to  a  large  extent,  the  ex- 
tinction put  upon  the  suit,  by  the  death  of 
a  party,  on  one  side  or  the  other,  — and,  on 
either  side  or  each  side,  deaths  of  parties  may 
have  plaoe  by  dozens  and  scores.  Invited  by 
Judge  and  Co.  for  joint  profit,  the  injurer, 
by  delays  made  when  in  the  situation  of  de- 
fendant, helps  to  consign  the  injured  plaintiff 
to  a  lingering  death,  the  result  of  vexation; 
Judge  and  Co.  having  taken  care  to  exempt 
from  the  obligation  of  making  compensation 
the  murderer's  represe^itatives.  **  A  tort  i» 
a  sort  of  thing  that  dies  with  the  person : " 
such  is  the  expression  given  to  the  rule,  in 
the  lawyer's  dialect  of  the  flash  language. 

122.  ~:V.  When  these  fiustitious  delays 
were  first  instituted,  the  minor  portions  of 
the  year  sufficed  for  as  many  suits  as  money 
eould  be  found  in  the  country  to  pay  for,  in 
fees:  the  major  part  being  consecrated  to 
case :  in  proportion  as  opulence  has  increased, 
tase  has  been  exchanged  for/ees. 


123.  In  the  bosineas  of  the  departaMirt  «f 

justice,  is  fectitious  delay  usefol,  and  aa  miA 
justifiable?  If  so,  apply  it  to  the  fimanee  aad 
defensive  force  departments :  apply  it  to  the 
military  departments,  land  service  and  sea 
service:  in  particular,  in  tame  of  •p«r.-  not 
more  indefensible  is  it  in  those  than  in  this. 

124.  Whence  this  difference  ?  Axtwer^ 
In  these  cases,  were  any  such  fiurtitioiis  delays 
established^  govei*nment  would  fell  to  pieces: 
in  these  cases,  accordingly,  they  are  not  es- 
tablished :  in  the  justice  departipent*  govern- 
ment, however  badly,  can  go  on,  the  del^ 
notwithstanding;  in  tiiese  acoordnsly,  they 
are  established. 

So  much  for  government.  Now  for  mgerj. 
To  a  patient  who  wants  to  be  cut  for  the 
stone,  d^es  the  smgeon  ever  My,  itnit  with 
the  stone  in  your  bladder  till  I  have  nothiag 
elsetodo?  No:  by  the  medical  man,  no  ssdi 
thing  is  ever  said:  by  the  fee-fed  jydgt  it  is 
in  effect,  asoflben  as  he  makes  a  plaiBtiff  wait 
for  his  money,  when  wanted  for  makiiig  pay- 
ment to  the  surgeon.  Whence  thediffiBrcacK  ? 
Answer —  From  this :  ^-~  To  produce  the  de- 
lay without  losing  the  customer,  is  not  in  the 
power  of  the  surgeon :  it  is  in  the  power  of 
the  judge :  and,  so  fer  from  loau^g»  he  is  a 
gainer  by  it. 

125.  On  this  ooeasion,  as  unhappily  on  so 
many  others,  religion  is  pressed  into  ikm  ser- 
vice of  injustice.  To  St.  Hilary,  a  Oatholie 
saint— to  St.  BCchael,  a  Protestant  m  w«& 
as  Catholic  saint — to  Christ  Jeans — to  wit, 
by  the  word  Easter^  nay,  even  to  the  whole 
incomprehensible  7Vtiu<y,  as  St.  AtT 
so  truly  styles  it,  —  does  this  1 
employment  stand  assigned. 

126.  Out  of  the  Sabbath  is  1 
pretenoe.  **  Whidiof  youshallhaveanoxor 
an  ass  fellen  into  a  pit,  and  will  noistnight. 
way  puU  him  out  on  tiie  sabbath-day  ?*  By 
whom  this  is  said,  may  it  please  the  Honour- 
able House  to  consider.  If,  when  it  ia  by 
mere  accident  that  the  damage  has  been  pro- 
duced, worship  of  the  God  of  Jostiee  is  an 
suificient  warrant  for  delay  of  jostiee,  how 
much  less  when  it  is  by  iignstiee?-»by 
groundless  distress  for  rent  (suppoae)  or  by 
robbery?  By  the  worship  of  the  God  of  Jus- 
tice, would  not  an  appropriate  overtore  be 
fomished  to  the  oratorio  of  judieatore  ? 

127.  Wives  converted  into  widows^  ^il- 
dren  into  orphans;  both  by  slow  murder  ten- 
dered destitute ;  depredators  fettcned  nptm 
the  substance  of  these  victims,  Judffe  and  Co. 
contrivers  and  sharers  in  the  booty,  —  aodi 
is  the  scene  presented  by  the  femt  of  this 
wisdom  —  of  this  branch  of  ancestor  wisdom: 
the  branch  to  which  we  are  indebted  for  the 
plantation  of  judge^made  law. 

**  When  deeps  Iqiiutioe,  to  mny  inttiM  too: 
Ikdajs, ^e  widwd make;  the li^aivd  rwu** 

These  two  memoriter  ?enes  it  is  < 
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Ue  wiflh  to  pUoe  in  the  memory  of  tlie  Ho- 
jiourable  Hoiue. 


128 VII.  Device  the  Seventh- 

tion  necessitated. 


'PrecipUa' 


Excels  on  one  aide  is  thus  made  the  parent 
of  excess  on  the  opposite  side.  By  delay  is 
produced  predpitation:  and,  reciprocally,  by 
•precipitation,  more  delay.  Grand  and  prin- 
cipal instrument  of  precipitation,  jury-iriai^ 
.as  hitherto  conducted;  but,  to  its  efficiency, 
vast  addition  made  by  drcuits. 

129.  Of  the  suits  out  of  which  a  pretence 
for  recurring  to  this  mode  of  trial  is  manu- 
fiictured,  classes  two :  one,  composed  of  those 
which,  by  the  very  nature  of  the  case,  are 
rendered  incapable  of  receiving  thdr  termi- 
aation  from  a  judicatory  so  composed. 

130.  Instance,  accowU:  a  case  in  which, 
under  the  name  of  one  single  sui^  may  be 
included  suits  in  a  number  altogetiier  inde- 
finite; suits,  as  many  as  the  account  .contains 
items,  each  with  a  8epa;rate  b^tch  of  evidence 
l)elongiiig  to  it. 

131.  The  otl^er  class  of  these  indetorain- 
aUe  suits,  is  compose^  of  those  whidi  are 
rendered  auch  by  accideM;  that  is  to  say,  by 
the  magnitude  of  the  aggr^te  of  Uie  evi- 
dence. In  the  case  of  Elizabeth  Canning, 
prosecuted  for  perjury,  —  time,  about  the 
middle  of  the  last  century,  —  seven  days 
passed  before  the  trial  was  condnded.  Since 
then,  instances  of  still  longer  duration  might, 
perhaps,  be  found. 

182.  In  the  interval  that  has  place  at  pre- 
aent  between  circuit  and  circuit,  what  limit 
can  be  assigned  to  the  numbjer  of  suits  that 
might  present  themselves,  if  the  door«  shut 
against  them  by  this  institution,  were  thrown 
open? 

133.  Behold  now  Judge  and  Co.,  syringe 
in  hand,  forcing  and  injecting  the  whole  mass 
of  all  the  suits  into  a  compass  of  three  days, 
or  in  some  counties  two  days.  What  is  the 
consequence  ?  On  condition  of  their  being 
beard  badly,  — in  r^;ard  to  some  portion  en 
the  whole  number,  possibility  of  being  heard 
has  place,  and  accordingly  heard  they  are: 
in  regard  to  the  rest,  even  under  that  condi- 
tion, no  such  possibility  has  place. 

134.  On  those  whidi  remain  i^  hand  is 
stamped  the  appellation  of  remanenU  or  re- 
vumets.  For  Judge  and  Co.  the  more  remanets 
the  better:  the  more  fresh  suits  for  redress 
of  one  and  the  same  wrong. 

Not  that  ^e  numW  of  these  disastrous 
effects  is  r^  at  all  times,  or  ey.en  commonly — 
altogether  as  great  as  that  of  the  effident 
causes :  for  commonly^  by  the  postponement, 
some,  in  number  more  or  less  considerable, 
are,  at  this  stage  of  their  existence,  prema- 
turely killed :  cause  of  death,  deperition  of 
evidence,  or  death  of  a  party:  more  frequently 
perhaps  Uian  either,  on  the  part  of  the  injured 


plaintiff,  exhaustion  of  the  power  of  finding 
the  matter  of  fees.  But  fortius,  renumets,  in 
swarms,  might  go  on,  begetting  one  another 
to  the  end  oi  time. 

135.  When  one  of  these  indetenninaUa 
suits  comes  to  be  called  on,  brought  to  view 
then  is  the  discovery — that,  frmn  the  firsts 
sudi  it  was  in  its  very  nature.  Be-discovered 
on  every  circuit  is  this  discovery:  re*dis- 
covered  for  centuries  past.  But,  the  jury-box 
is  not  the  less  worshipped.  Why?  Answer — 
Because,  as  at  |»esent  constituted,  trial  bp 
jury  is,  in  every  instance,  trial  vrith  lawyers. 

136.  Fresh  suits  produced  by  predpitation 
are  —  1.  In  an  immediate  way,  newtriahs 
2.  In  an  uninmiediate  way,  namely,  by  meaaa 
£i  remanets,  arhitratians. 

137 — I.  First,  as  to  new  rrtab.  Greater 
in  this  cage  may  to  the  parties  be  the  expense, 
greater  accordingly  to  Judge  and  Co.  the 
profit,  than  by  the  original  suit.  For,  pre- 
ceded always  is  the  new  trial  by  motion  for 
ditto :  which  said  motion  is  one  sort  of  suit, 
carried  on  for  the  purpose  of  determining 
whether  another  suit  shall  be  carried  on  or 
not:  shape  of  the  evidence  on  whieh  the 
original  suit  is  determined,  the  best  shape:, 
shape,  in  whidi  the  excretitious  suit  is  some- 
times determined,  the  worst  shape — namely»- 
affidavit  evidence.  Barristers  necessarily  em- 
ployed as  well  as  attorney:  whereas,  in  the 
originijJL  suit,  it  may  have  been  carried  down 
to  inak  And  perhaps  most  commonly  is,  vrith- 
out  the  intervention  of  argumentation  by 
barristers :  commonly,  that  ia  to  say,  where 
the  general  issue  (as  the  phi^se  is)  being 
plea4^,  no  demand  has  place  for  written 
pleadings  of  more  than  a  determinate  an4 
comparatively  short  length. 

138 IL  Now  as  to  ar&Ora/ions.    Ofthe- 

disadvantages  this  sort  of  suit  labours  under,, 
wiih  correspondent  advantage  to  Judge  and 
Co.,  samples  are  these : — 

1.  Power  for  the  attainment  of  evidence 
comparatively  inadequate:  not  comprehend- 
ing the  power  of  obtaining  it  from  aU  plai^ : 
not  ascertained  whether  in  it  is  universally 
comprised  any  power  for  rendering  attendance 
on  tlie  part  of  witnesses  efieetiially  obli(ph- 
tory. 

139 2.  If  not,  then,  on  many  occasions, 

the  body  of  the  evidence  will  be  not  merely 
incomplete,  but,  in  the  sinister  sense  of  the 
word,  partial:  admitted,  and  perhaps  exdu- 
sively,  witnesses,  with  a  bias  on  their  testis 
mony — **  wiUin^f  witnesses"  as  the  phrase  is : 
and  these,  biassed  all  of  them  in  fovour  of 
the  same  side :  of  whidi  state  of  mind  the 
very  fact  of  the  willingness  afibrds  some,  al- 
though not  condusive,  evidence, 

140 III.  Evidence  of  parties.  Admitted  it 

cannot  be,  «dthout  givmg  up,  as  completely 
adverse  to  justice,  tiie  general  exdusionary 
rule;  excluded^  not wiUiout  substituting  mia-. 
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dtdflon,  or  denial  of  justice,  to  riglit  dedston, 
in  a  large  proportion  of  the  whole  aggregate 
number  of  the  suite,  demand  for  wldch  has 
place.  Tee,  denial  of  juatice :  for,  in  bo  fiir 
as  it  is  foreknown  that  by  the  ezdosion  put 
upon  evidence  necessary  to  success,  all  chance 
of  success  is  exclttded,..4n  so  frr  the  suit  will 
not  be  instituted. 

141 lY.ProfessioiialperMnis,  if  chosen  as 

arbitrators,  must  be  paid :  here — be  the  pay- 
ment ever  so  moderate  and  well-regulated — 
here  will  be  a  vast  addition  to  the  expense : 
the  remuneration  being  over  and  above  that 
which,  at  the  expense  of  the  whole  commu- 
nity, is  given  to  the  permanent  judges^yiccK^es 
so  styl^  and  intituled. 

142.  — v.  But,  in  eases  thus  disposed  of, 
the  mode  of  payment  is  ina  flagrant  degree  cor- 
ruptive and  adverse  to  the  professed  end:  it 
Is  payment  6y  ike  deaf;  a  mode,  by  which  a 
premium  is  given  for  uie  maximum  of  delay 
and  extortion :  corruption,  delay,  and  extor- 
tion, which  it  is  not  in  the  power  of  human 
sagacity  to  prevent,  pimish,  or  so  much  as 
discover  snd  hold  up  to  view:  corruption, 
which  it  is  not  in  the  power  of  flesh  and  1>lood 
to  remove. 

-  148. — VI.  These  professional  judges,  who 
are  they?  Naturally  such,  of  the  dioice  of 
whom,  self-regarding  or  sympathetic  interest 
is  more  likely  than  regard  for  the  interest  of 
justice-^ more  likely  than  appropriate  apti- 
tude^-to  have  been  tiie  cause.  Inthetndnof 
the  judge  come  always,  along  with  the  brief- 
holding,  briefleae  barristers.  Of  the  dioioe 
made,  cause  not  unfre^ent,  and  certainly 
none  so  natural,  as  recommendation  at  the 
bands  of  the  judge.  Proportioned  to  tile  value 
of  every  situation  is  that  of  the  patronage  by 
which  it  is  conferred :  and,  recommen&tion 
taken,  patronage  is  exercised. 

144._yil.  Question,  which  of  the  suits 
shall  be  triedf — which,  by  being  left  taUriedt 
converted  into  remanente  f  This  will  depend 
upon  the  result  of  the  conflict  of  interests. 
Yes :  but  of  whom  ? — the  suitors  ?  No :  but 
of  learned  lords  and  ditto  gentlemen.  By 
sfaiister  interest,  full  is  the  swing  enjoyed  in 
this  case :  into  it,  b  it  possible  for  the  eye  of 
public  o|»nion  in  any  degree  to  penetrate? 

146.  In  respect  of /wovr,  manifest  it  is 
here,  upon  how  different  a  footing  stand  the 
Jbreed  arbitrations  brought  on  in  tins  drcuu 
tome  mode,  compared  with  those  eptmtaneom 
ones  which  originate  with  the  partiee.  So 
many  spontaneous  arbitrations,  so  man  v  usur- 
pations upon  the  authority  of  learned  judges. 
Moreover,  most  commonly  the  arbitrators  wiU 
be  unpaid,  or  at  any  rate,  tnUaw-leamed,  in- 
dividuals :  whereas,  on  the  dreuit,  a  sidt  will 
not  only  liave  already  brought,  grist  to  the 
learned  mill,  but  have  moreover  biought  with 
it  a  superior  chance  for  finding  learned  arbi- 
tmtors. 


146.— YIIL  Device  the  Eighik^Bhnd  Ik, 
aiion  iff  Times  Jbr  Judicial  operuHeu, 

L  Only  in  relation  to  the  exigencies  of  the 
case,  and  the  interests  of  the  Bineere  smo^ 
suitorB,  not  in  relation  to  Judge  and  Ca'i 
profits,  will,  in  this  case,  the  Mindnesa  be  sees 
manifested. 

147.  —  II.  Bfindness  to  the  eB^tooa  of 
the  case?  Tes,  to  all  exigencies:  tosn£f> 
ferenees  between  time  and  time,  to  sU  fiffer« 
ences  between  place  and  place. 

148.  — IIL  Between  di^tmtwbf  and  bw- 
atfy,  on  the  part  of  the  creators  and  pmerren 
of  tiiis  arrangement — that  is  here  the  qoet 
tion  -^  What  ? — for  holding  tntercoune  irhii 
the  judicatory — for  paying  obetfeaoe  to  iii 
mandate  —  appoint,  in  JSL  cases,  thenmedaj 
for  every  individusl  subject  to  its  nthoritr? 
— on  whatever  spot,  wherever  at  the  tioie  Ik 
happens  to  be,  whether  within  a  stonet  throv 
of  the  jttstice-diamber,  or  at  the  IJnd'c-cil, 
and  whether  in  England,  or  in  Aaidnlia,  ii 
Peru,  or  in  Nova  Zembla?  Except  for  tk 
purpose  of  deception,  is  it  In  tho  astare  of 
man  that  any  such  arrangement  dall  bie 
presented  itself  to  a  sane  mind?  No:  sot  of 
honest  blindness  is  this  the  resdt;  bnt  of 
dnister  discernment  on  the  part  of  the  cos- 
trivers,  taking  advantage  of  that  bUndom 
which,  on  the  part  of  the  people,  has,  vitk 
audi  deplorably  suecessfol  industry,  been  o^ 
gantced. 

So  much  for  the  policy  of  dhhtmei^i, 

149.  Behold  now  the  policy  of  eommxm  I0- 
netiy  and  common  sense .-  yes,  and  everywhere, 
but  in  the  Isnd  of  diicane,  common  pnetkL 

I.  No  suit  bdng  (suppose)  ever  commence^ 
but  by  application  made  to  you  (the  judge} 
in  your  justice-chamber,  by  a  propoied  pho* 
tiff,  —  or,  in  case  of  necessi^,  a  subBtitnte  rf 
Ms, — settle  with  him,  berore  yoa  let  bin 
depart,  the  steoiu  of  intereouree  with  bim  dt- 
ring  the  continuance  of  the  suit;  the  further 
obligation  being  at  the  same  time  laid  on  fa'n, 
of  continuing  tiie  line,  or  say  diain  or  aerief 
of  those  sieons,  by  timely  informstioB  d 
every  such  change  as  shall  eventoally  have 
place:  reference  being  moreover  at  all  time* 
made  to  such  other  inmviduals,  whose  as8st> 
ance  to  these  purposes  may  eveotiuJIy  b^ 
come  necessary. 

150.  —  II.  Learn  from  him,  vbrmvaj 
be,  the  like  means  of  intercourse,  b  the  first 
instance,  with  all  other  individuak,  whom  bis 
examination  presents  to  view  in  the  chsnctcr 
of  defendants,  extraneous  witnesses,  or  co- 
pUnnHJJs,  or  say  co-pursuers, 

151.  —  III.  At  the  first  attendance  of  ma 
audi  other  individual,  make  with  him  the  like 
settlement. 

152 IV.  Should  any  subsequent  attesd- 

ance  on  the  part  of  the  same  ot  ssfol^ 
individual  be^  for  the  purpose  of  the  suit, » 
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9$muf — icddent  abd  otiier  exeeptaons  es- 
AepCea — let  the  time  fixed  for  it  be  as  earfy 
•e,  witlioiit  preponderant  evil  in  the  ihape  of 
expense  and  rcxation,  it  can  be. 
.  153.  —  V.  Accidents :  for  example,  death, 
ackness,  impessableness  of  ways,  calamities, 
casualties,  confinement,  or  transferenee  by 
fiorce,  by  fraud,  or  the  like. 

154.  —  VL  Correspondent  arrangement  as 
to  inspection:  inspection  of  things  moveable^ 
Teqnisite  to  be  inspected  by  you,  in  the  dia- 
racter  of  sources  of  real  evidence. 
.    155.  —  y  II.  So  as  to  things  immoveahk. 

156.  —  y  III.  So  as  to  pereona^  by  sickness 
or  infirmity,  rendered  immoreable. 

157.  —  So,  as  to  instruments  in  writing : 
whether  alreadtf  written ;  or,  for  the  purpose 
in  hand,  requiring  to  be  written,  allowaaee 
made  in  this  last  case  for  the  quantity  of  time 
likely  to  be  made  requisite  by  the  quantity, 
pr  the  quality  of  the  matter. 

158.  —  IX.  As  to  the  requisition  thus  to 
be  made  of  the  maximum  of  dispatch,  note 
the  exceptions  foOowing :  — 

I.  When,  of  two  individuals,  attendance  at 
$ke  aame  time  is  requisite,  the  residence  of 
both  or  either,.^ from  each  other  and  fi'om 
ihe  judgment-seat, — is  at  the  time,  at  a  cer- 
iam  degree  of  remoteness :  in  this  case,  for  the 
attendance  of  him  whose  residence  at  the  time 
la  nearest,  postponement ;  that  is  to  say,  to 
the  earliest  time,  at  which  attendance  can  be 
paid  by  him  whose  residence  is  most  remote, — 
is  necessitated  by  the  exigency  of  the  case. 
•  159.  —  IL  So,  in  regard  to  any  greater 
number  of  individuals,  on  whose  port  ooojunet 
attendance  is-necessary. 

160.  _  IlL  Q<s  when  the  exigency  of  the 
case  reqmrea  the  attendance  of  one  indivi- 
dual to  be  postponed  tall  aJUr  attendance 
paid  by  this  or  tiuit  other. 

161.  With  each  individual,  with  whom,  for 
the  purposes  of  the  suit,  intercourse  is  holden, 
-^places  for  intercourse,  and  in  that  respect 
ntoiies  of  intercourse,  two :  —  1.  The  justioe- 
ahamber;  2.  Other  places  at  large:  in  the 
jnstice-chamber,  by  attendance  of  the  indivi- 
duals there:  other  places,  in  extraordinary 
cases  b^  visitation,  tranaitumt  or  tay  nugra- 
itim,  thither  on  the  part  of  the  judge.  Thus 
•a  to  intercourse  in  tiie  oral  mode.  For  inter- 
oourse  in  the  epistolarg  tnode^  in  ordinary 
cases  it  will  be  carried  on  by  transference 
naade  of  the  written  instrument  or  other 
•ouroe  of  evidence,  from  place  to  place ;  trans- 
llirence  of  letters,  bv  the  post,  for  example : 
from  and  to  the  justice-cfaamber,  will  be  this 
transferenee,  in  most  cases. 

162.  In  this  way  will  conjunct  provision 
be  made  for  the  exigencies  of  each  individiuU 
auit,  and  for  the  convenience  of  each  indivi- 
4ual  eoocemcd ; — delay,  expense,  vexation 
— ^all  mihimiaed«  So  much  n>r  the 
hoDesty.. 


!  policy  of 


168.  RetttrA  we  now  io  Hie  poHey  of  dli- 
honesty,  as  it  presents  itself  to  a  closer  view* 
On  the  part  of  each  such  individaal,  requlsilto 
will  be  the  performance  of  some  operation, 
and,  included  under  the  head  of  operations, 
is  that  which  is  performed  by  the  exhibition 
of  some  written  i$utnimeni  or  other  moveable 
source  of  evidence,  as  above. 

164.  Behold  now  the  oottrse,  which,  in  re* 
gard  to  eadi  tudi  operatiott,  and  each  such 
instrument,  the  dishonest  phm  prescribes^ 

For  each  sudi  operation,  on  the  part  of 
every  individual  concern^, — fix  one  and  the 
same  day.  Then,  to  the  minimization  of  the 
evils  in  question.~.the  evils,  to  wit,  of  delay, 
vexation,  and  expense,  you  will  substitute 
maadmitation:  for,  in  each  individual  instance, 
the  chances,  against  tiie  so  fixed  day's  being 
a  proper  day,  are  as  infinity  to  one. 

165..^  I.  In  regard  to  operations,  it  will  be 
your  care  to  maximize  the  number  of  those  by 
whidi  birth  is  given  to  written  instruments: 
for  in  this  case,  superadded  to  the  profit  «• 
profit  in  the  operation — is  the  profit  upon  the 
instrument.  On  this  occasion,  reciprocal  ge^ 
neration  has  placet  operation  produces instris- 
ment;  instrument,  operations. 

166.  .^IL  So,  the  length  of  each  such  in* 
strument. 

167 III.  So,  the  number  of  the  instancei 

in  which,  for  the  performance  of  the  several 
operations,  days  are  appointed  on  which  the 
performance  of  those  Mune  operations  respec* 
tively  is  impossible:  for  by  the  impossilnlitf 
the  need  of  ulterior  operations  and  ulteric^ 
hnstruments  will  be  established. 

168.  —  ly.  So,  and  thence,  the  number  of 
instances  in  which  neeAof  appUeation  tarfiir* 
tker  time,  and  application  accordingly,  shall 
have  place ;  in  particular,  the  number  of  those 
in  which  the  aUewance  of  such  time  shall  be 
a  subject-matter  of  contestation, 

la9.^y.  So,  accordingly,  of  the  instances 
in  which  the  notices,  without  which  compli* 
ance  cannot  have  place,  shall  tsot  have  beeis 
received. 

170.— yi.  So,  accordingly,  ofthose  in  which, 
the  notice  shall  not  have  been  gitten, 

171 ^yil.  So,  likewise  of  those  in  whii^ 

whether  the  notice  Aos  or  has  not  been  re- 
ceived and  given  respectively,  — shaU  be  the 
subject-matter  of  contestation, 

172.  ^  yill.  So  likewise  the  expense  of 
spedal  meseengersy  employed  by  professional 
assistants  (in  this  instance  chielly  of  the  at* 
tomey  class)  in  making  commnnieation  of  such 
notices,— ^ the  expense,  to  wit,  for  the  sake 
of  the  profit  extractable  out  of  the  expense. 

173.  .^  IX.  So,  accordingly,  the  member  of 
mKALJoemeys,  and  the  length  of  and  d^fieukiee  ' 
attendant  upon  each. 

174.  _X.  So  Ukevrise,  in  regard  to  the 
journeys  employed  in  the  making  seixure,  de* 
Jbsitfpe  or  provinonal  and  instrumental,  whe- 


Digitized  by 


Google 


'524 


ABRIDGED  PETITION  POR  JUSTICE. 


.iher  ofptrteniM  t/r  thhgs,  for  the  purposes  of 
justice :  that  is  to  say,  whether  for  execution 
and  effect  to  be  giyen  to  a  decree  of  the  jadge, 
.or  for  evidence  to  be  elicited  for  the  purpose 
.of  constituting  a  ground  for  it. 

175*  Admirable,  under  the  existing  system, 
13  the  equipment  made  for  this  species  of 
chase:  — party-httntingt  to  wit,  and  untneei- 
hunting : — a  chase  in  which  the  fox,  instead 
of  being  the  huntee,  is  the  hunter,  and  his 
object  is  to  catch  —  not  as  eor^,  but  as  late, 
as  possible,  and  through  as  many  turnings 
and  windings  as  possible. 

176.  Behold  here  an  example.  For  the 
purpose  of  obtaining,  at  the  hands  of  the  de- 
•fendanty  the  service  he  stands  engaged  for — 
.say  the  money  he  stands  engaged  to  pay — 
engaged,  to  wit,  by  a  hond^  to  which  his  sig- 
nature stands  attached,  adequate  ground  for 
regarding  it  as  being  his  signature,  is  neces- 
sary. This  defendant  the  judge  sees  standing 
or  sittbg  in  court.  Shall  this  same  judge 
say  to  same  defendant,  **  Is  this  your  hand- 
writing?" Not  he,  indeed:  no,  nor  any 
person  by  word  of  month.  Never  since  the 
Xlonquest  was  any  torment  thus  barbarous 
inflicted.  By  word  of  mouth,  nobody.  The 
hardship  of  saying  Yes,  or  No  would  be  un- 
endurable. In  writing?  Tes,  so  it  be  by  the 
plaintiff  and  by  a  bill  in  equity,  length  from 
half  a  doEen  pages  to  any  number  .of  sheets 
of  ordinarily-sized  letterpress :  as  to  time,  at 
the  end  c£  years  five  or  more  as  it  may  hap- 
pen. Tes,  or  by  word  of  mouth,  so  it  be  by 
leame4  counsel  to  a  witness  who  has  been 
hired  to  come,  say  from  Australia  for  this 
purpose,  if  there  be  no  person^  whose  resi- 
dence is  less  remote,  and  by  whom  the  infor- 
mation can  be  afforded.  Both  those  resources 
fiuling;  the  defendant,  by  the  hands  of  Judge 
and  Co.,  pockets  the  money :  the  right  owner 
loses  it. 

Think  of  a  judge,  with  this  spectacle  be- 
fore his  eyes,  turidng  them  aside  from  it — 
lifting  them  up  to  heaven,  and  proclaiming, 
in  solemn  accents,  his  love  of  justice  1 
,  177.  By  the  arrangements  hereinafter  sub- 
mitted, put  down  idtogether  would  be  this 
pastime. 

.  178.  As  to  fees,  inexhaustible  is  the  source 
9f  them,  thus  created  by  i^icaneries  about 
notice. 

179.  Under  the  existing  system,  to  tins 
relatively  so  desirable  state  of  things,  with 
what  consummate  skill  and  success,  and  not 
less  consummate  effrontery,  the  blankfixation 
device  has  been  adopted,  may  now  be,  with 
sufficient  distinctness,  visible. 

180.  To  all  these  sinister  purposes,  it  has 
been  seen  how  indispensably  necessary  was 
the  primordisl,  radiosl,  ana  all -producing 
device — excbision  of  parties,,  severally  and 
collectively,  from  the  presence  of  the  judge. 

161.  So  will  it  presently  be  seen,  to  all 


these  same  purposes,'  how  exqoiaittly  vdt 
adapted  is  the  system  of  mechanieai,  stM. 
tuted  as  Cemt  as  possible  to  menial,  jodieitait 

182.  Nor  yet^  for  reconciling  the  pobGe 
mind  to  this  host  of  enormities,  and  of  ni 
ferings  produced  by  them, — are  pkas  ^ 
pfether  wanting:  pleas  with  whidiplesni^ff 
unposing  ideas  stand  associated :  wordi,  waA 
as  they  are,  have  been  found  in  wufimtg, 
regularity,  and  strictness:  pleas  frmnahedif 
the  ascendency  so  extensively  prevaleirt  of 
imagination  over  reason. 

183.  Uniformity?  What  unifonni^?  ^ 
sufer — That  produced  by  the  &bled  ami^ 
ment  in  which,  between  the  bed  and  the  mei 
reposing  on  it,  uniformity  in  length  wis  pro. 
duced  bv  cutting  off  the  redundant  pvt  d 
each  body  which  was  longer,  and  BtKtchia^ 
out  to  the  requisite  length,  each  body  wbkk 
was  shorter,  than  the  bed.  Here  is  nifif' 
ndty;  and,  this  being  done  according  to  rale^ 
here  is  moreover  regularity;  and,  for  the  dk- 
plav  of  the  heroic  strength  of  mind,  rojoatle 
and  produced  by  this  brandi  of  the  gyomutie 
exercise,  added  not  unfreqoently  is  the  mvd 
strictness :  strictness  in  ^e  observitUB  of 
justice-killing  and  misery-begetting  rolei 

184 IX.  Device  the  Ninth  -.Ifcdbueil 

substituted  to  Mental,  Judioaturt. 

In  so  fiur  as,  in  the  production  of  sny  eSed; 
machinery  is  employed  instead  of  hmes  k- 
hour,  machinery  is  employed  iustesd  of  mai: 
for  example,  in  the  shape  of  a  msa,  sn  esb' 
maton  figure,  such  as  has  been  seen,  knasf 
writings  with  its  hands. 

185.  Origin  of  this  device,  a  proUen:  t 
pODblem  from  the  beginning;  proposed  to  ok 
another  by  Judge  and  Co.  Purport  of  ail  tlif 
— how  to  administer  justice  vrithont  s  thooghl 
about  the  matter:  reward  for  solatioD,^ 
trouble,  time,  labour,  responsibility,  ~iD 
minimized :  meaning  eJwaya  by  time,  Jsdp 
and  Co.'s  time :  ditto,  profit  of  oonne,  » 
this,  as  on  all  other  occasions,  nisiiiiuK^ 
Nowhere  in  Euclid  is  to  be  found  soy  pro^ 
lem  more  skilfully  and  effectually  solved  tiss 
by  Judge  and  Co.  this. 

186.  Fi>r  proof  as  well  as  elnddatioa,  (W 
example  will  supersede  all  need  of  reoooiseto 
others.  This  is  —the  operation  styled  i^ 
ing  judgments,  Machineiy  andmodeofcfer* 
ation,  this. 

187.  Machin^  a  pair  of  scales,  mventedl? 
the  demon  of  chicane,  in  derision  of  the  sola 
of  justice.  Kept  in  one  scale,  psperB  itjkd 
judgments  ;  kept  vacant  the  other,  ibr  ibe  (»- 
ceptlon  of  foes.  Drop  into  it  the  spprop"? 
fee,  up  rises  the  appropriate  judgment  Tbi 
the  attorney  (the  plaintiff's  attorney)  taks 
in  hand,  and  off  it  goes  to  the  sheriff  for  es^ 
cutioiu  Such  is  tiie  way  in  which  flMBTi 
to  the  amount,  of  hundreds  o£  ponndi,  ^^ 
sands,  or  tens  of  thousand^  is  made  tsp^ 
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ton  defendant's  pocket  into  plainti£f*B.  His 
lordship,  under  whose  autpices  this  legerde' 
main  is  performed,  what  knows  he  of  all  this  ? 
Exactly  as  much  as  his  learned  brother  in  Cal- 
cutta. 

•  188.  To  such  perfection  is  the  invention 
hrought — so  ocHnplete  the  mechanism  pro- 
duced — not  BO  much  as  even  in  pretence  is  it 
by  ihejwige  that  the  effective  operation  is  per- 
formed. "  I  have  tigned judgment  "quo^plsan- 
tiff's  attorney.  Nor  yet  is  so  much  as  this  true. 
What  is  true  is — that  it  is  by  a  journey- 
man of  the  chief-justice's  that  the  signature 

'  is  performed :  all  that  the  attorney  has  done 
is  the  paying  him  for  so  doing.  And  the  jour- 
neyman  —  what  knows  he  about  the  matter  ? 
Afuwer  —  That  an  instrument,  which,  on  the 
hhndfixation  principle,  as  above,  should  by  de- 
fendant's attorney  have  been  put  in  by  a  cer- 
tain day,  had  not  been  put  in  by  that  same  day. 

•  189.  Now  for  a  reason  for  such  judicature : 
where  shall  it  be  found  ?  Without  so  much 
as  a  particle  of  blame  on  the  defendant's  part, 
or  even  on  his  attorney's  part,  in  how  many 
cases  may  it  not  happen  that  the  fiiilure  took 
place? 

190.  In  a  system  having  for  its  end  the  ends 
of  justice -t-h  in  a  word,  in  the  here  proposed 
system,  Cases  forming  so  many  grounds  of 
excuses,  would,  as  in  the  infancy  of  English 
jurisprudence,  received  under  the  name  of 
eseoigne,  be  looked  out  for,  and  a  list  formed 
of  them.  But,  suppose  even  6^me,  and  to 
any  amount  j  might  not  compensation,  if  to  the 
same  amount,  suffice? — compensation  instead 
of  'the  ruin,  of  which  execution  given  to  the 
judgment  may  be  productive  ? 

191.  **  Persons. . . .  obtaining  money. ...  by 
false  pretences ....  mav  be  punished  by  fine 
and  imprisonment,  or  by  pUlory,  whipping, 
or  transportation."  These  words  stand  part 
of  the  marginal  abridgment  of  the  first  section 
of  the  statute  30  Geo.  II.  ch.  24,  §  I,  in  the 
statutes  at  large ;  which  statute  is,  in  Ruff- 
head's  edition  of  the  statutes,  referred  to  under 
the  head  of  cheat,  swindler,  as  the  name  by 
which,  in  common  parlance,  persons  so  offend- 
ing are  designated.  Seeing  this,  we  humbly 
entreat  the  Honourable  House  that  it  may  be 
considered  whether,  by  the  high-seated  func- 
tionaries by  whom  fees  are  obtained  by  war- 
rantsfor  attendance  paid  before  them,  altiiough 
such  attendances  were  never  paid  nor  intended 
80  to  be,  money  has  not  at  all  times  been  ob- 
tained by  fiilse  pretences ;  as  also  to  consider 
-whether  if  there  be,  either  in  a  legal  or  a  moral 
sense,  guilt  in  the  obtaining  money  by  such 
means,  the  guilt  is  lessened  by  the  power  by 
means  of  which  such  obtainment  is  effected : 
-whether,  if  functionaries  so  seated  in  those 
and  other  judicial  situations,  were  not,  to 
every  practical  purpose,  in  this  respect,  above 
the  law,  obtainment  by  such  means  would 
not  )>e  an  act  of  extortion,  and,  as  sudi,  a 


crime ;  and  whether,  by  the  addition  of  ex- 
tortion, and,  on  the  part  of  a  suitor,  the  im- 
possibility of  avoiding  to  comply  with  the 
demand  so  made,  the  moral  guilt  attached  to 
the  idea  of  chicanery,  or  say  swindling,  is  in 
any  degree  lessened.  We  acknowledge  that 
it  is  in  the  power  of  the  Honourable  House, 
with  the  assent  of  the  House  of  Lords  and  his 
Majesty  in  Parliament,  not  only  by  conni- 
vance, but  by  express  enactment,  to  give  im^ 
punity  and  encouragement  to  the  above,  and 
any  or  all  other  persons,  who,  being  consti- 
tuted in  authority,  obtain  money  by  fidse 
pretences ;  and  this,  while  persons  not  consti- 
tuted in  authority  are,  for  obtaining  money  on 
fidse  pretences,  punished  in  manner  above 
mentioned :  and  moreover,  that  it  is  fiilly  in 
the  power  of  that  authority  of  which  the  Ho* 
nourable  House  is  a  branch,  to  give  impunity 
and  encouragement  to  every  enormity,  to 
whatever  extent  maleficent,  and  l^  so  doing 
to  cause  the  act  not  to  come  with  propriety 
under  the  name  of  a  crime,  nor  the  actors  to 
be,  with  propriety,  denominated  cHminalss 
and  accordingly,  to  cause  to  be  punished,  as 
for  a  libel,  all  persons  speaking  of  these  under 
that  name :  which,  accordingly,  we  forbear  to 
do  otherwise  than  hypothetically,  as  above : 
but  we  humbly  entreat  the  Honourable  House 
to  consider  whether  it  would  not  be  more  for 
their  honour  and  dignity  to  endeavour  to  re- 
press maleficence  in  this,  as  well  as  in  every* 
other  shape,  than  in  this,  or  any  other  shape, 
give  impunity  and  encouragement  to  it. 

192.  If,  instead  of  this  mechanical,  mental 
were  the  mode  of  judicature,  how  would  the* 
matter  have  been  managed?  Answer — Of 
each  individual  case,  of  each  individual  person 
concerned,  the  circumstances  would  be  looked ' 
to ;  of  each  individual  person  the  feelings  taken 
for  objects  of  sympathy  and'  consideration ; 
respite  upon  occasion  granted ;  pecuniary  cir- 
cumstances, on  one  side  as  well  as  the  other, 
taken  into  the  account :  claims  of  other  cre- 
ditors not  neglected,  though  not  parties  to  the 
suit,  nor  privy  to  the  application  by  which  it 
was  commenced. 

193.  _  X.  Device  the  Tenth  —  Mischievous 
Transference  and  Bandying  of  Suits, 

Instead  of  transference  and  bandying,  the 
one  appellative,  removal,  might  better  have 
been  employed:  removal  —  that  is  to  say,  of 
a  suit  from  one  judicatory  to  another. 

194.  Removal  may  be,  and  is,  either  —  I. 
Established;  or,  2.  Incidental:  established, 
when  by  usage  it  takes  place  in  every  indi» 
vidual  suit  of  the  sort  in  question :  incidental^  • 
when  it  does  not  take  place  but  in  conse- 
quence of  some  extraordinary  operation  per^ 
formed  by  some  person  for  that  purpose ; 
some  person  usually,  if  not  exclusively,  a  party 
on  one  side  or  the  other  of  the  suit. 

J95.  Under  the  existing  system^  when  it 


Digitized  by 


Google 


ABRIDGED  PETITION  FOR  JUSTICE. 


faai  place  inddentdly,  n  eertiorariis  the 
of  the  written  instnunent  by  the  usuing  of 
nliich  the  remoTal  is  produced  :  of  this  for* 
ther  on. 

196.  Subject-matter  of  the  established  re* 
moTals,  two :  namely — L  Inoorporeal  the  ope* 
ratitm,  performed  on  the  occasion  of  the  suit; 
corporeal  the  written  instruments,  brouf^ht 
into  existence,  or  into  the  custody  of  the  ju- 
dicatory, in  consequence  of  the  oommenoe** 
vent  given  to  the  suit:  including  every  such 
account,  or  say  history,  as  happens  to  be  given 
of  these  same  oper^ons :  as  also  any  such 
other  thingt  map^uble,  if  any,  as  happen  to 
bave  been  presented,  or  intended  to  be  pre- 
sented, to  the  view  of  the  judges,  in  the  cha- 
racter of  sources  of  evidence  —  that  is  to  say, 
r$id  evidence. 

197.  — -  IL  In  case  of  removal,  whetber 
established  or  incidental,  the  suit  is  by  some 
other  judicatory  received:  call  this  the  re» 
dpient  or  subeequential :  and  for  distinction, 
oUl  the  first-mentioned  judicatory  the  arigi- 
noHn^t  original^  or  primordial 

196.  —  III.  If,  after  removal,  the  suit  does 
not  return  to  the  primordial  judicatory,  call 
the  removal  <ranf^en(v,  or  eimpk  transfer' 
mce  s  if  it  does  return,  oaeillation  or  handjfing : 
in  case  of  hmtdging^  the  transference  is  fol- 
lowed by  retrotranrferenee. 
.  199. — IV.  Emblems-r-of  osdllation*  a  pen* 
Mum:  of  bandying,  battledore  wdehmkeock, 

200.  -^ V.  Where  oscillation  has  place,  re- 
turns are  in  any  number  secured  by  what  has 
been  called  pre-estahlithed  hanmmg:  at  battle- 
dore and  shuttlecock,  to  every  return  a  fi'esh 
application  of  mental  power  is  inttispensable. 

201.  —  yi.  As  to  ^recipient  judicatoriee, 
they  have  place  of  course  in  a  number  cor- 
respondent to  th^t  of  the  oscillations  of  the 
pendulum,  or  the  strokes  of  the  battledore. 

.  202.— VIL  From  the  operation  here  termed 
removal^  distinguish  that  designated  by  the 
word  appetd.  Under  every  system,  appeal 
is  for  oaicse  aeaiffned^  namely,  on  the  part  of 
the  judge  of  the  originating  judicatory,  either 
miedecisiim,  or  non-decision  productive  of  the 
same  effect  as  misdedsion :  misdedsion,  either 
ultimate  or  interlocutory,  or  say  interventional : 
in  any  case,  mieeonduet.  In  the  case  of  what 
is  here  meant  by  removal,  no  allegation  or  sup- 
position of  any  such  misconduct  has  place. 

203 VIII.  Under  the  here  proposed  sys- 
tem, incidentally,  both  simple  transference 
and  removal  have  place.  But  in  every  case 
it  is  for  cause  specially  assigned :  thence  in 
tbe  way  of  hemdipng :  not  in  the  way  of  ot- 
eiUation. 

204.  Under  the  existing  system,  in  no  case 
will  the  removal  be  seen  to  have  any  good 
eause  assigned  or  assignable.  Good  cause* 
none:  but  as  to  effects,  bad  effects  in  abun- 
dance ;  bad  in  relation  to  the  interest  of  the 
copunuDity  and  the  ends  of  justice:  thence. 


herein*  as  aboTO,  termed  mitduebmu:  goo^ 
at  the  same  time,  in  correspondent  sbuB^aei^ 
relation  had  to  Judge  and  Co.,  and  thdr  pr. 
ticular  and  sinister  interest :  and  theacc  ii 
relation  to  the  actual  ends  of  judicature. 

205.  To  return  to  the  here  prepStedtfh 
tem,  and  to  the  good  effeeta  which aaderit 
are  dedodble  from  the  removal  in  <ioatioB, 
and  would  acoordingiy  be  deduced  from  it 
Espeeution,  evidence,  intercourse  :^Ui  oat  9 
more  of  these  ohgeeU  will  be  found  refenUi 
everything  that  can  be  said  of  the  opsrsfim 
or  instruments  whidi  have  plaee  in  jadidal 
procedure. 

206._L  Execution,  to  wit,  of  thscBHi. 
ments  of  the  ^bstantive  branch,  or  aj  tk 
main  body  of  the  law :  under  which  hod  a 
comprised  everything  that  does  not  bekagto 
the  adjective  Inandi,  or  say  procedure:  m- 
actments,  really  existing  in  the  esse  of  kgii* 
lation-made,  imaginary  in  the  case  of  jo^ 
made  law. 

207 II.  Evidence,  for  the  purpose  of  iff- 

ming  a  ground  for  what  is  done  in  the  iif 
of  execution. 

208 III.  Intercourse,  to  wit,  betweeaih 

judge  and  all  other  persona  eomeenei,  fat 
obtaining  evidence  and  effecting  ezeoition: 
induding  the  securing  the  means  ef  rack  a- 
tercourse  from  the  commonofment  to  tte 
termination  of  the  suit. 

209 IV.  Giving,  to  all  these  sennl  ob- 
jects, accomplishment,  with  the  minioiaB  d 
delay,  expense,  and  vexation,  to  the  iadifi- 
duals  concerned. 

210.  —  I.  First,  as  to  execution.  For  da 
purpose,  need  of  removals  —  of  remoTdi  is 
a  number  altogether  unlimited — Dnjlaire 
place.  In  proof  of  this,  a  single  example  Mf 
suffice.  Judge-shires  (as  herein  proposed)  Bf 
two  hundred.  For  whichsoever  puipoie— 
say  satisiaction  to  a  party  wronged,  or  ps- 
nishment  —  sdzure  and  sale  of  de&adiiit^ 
effects  requisite :  within  any  number  of  thoe 
judicial  territories,  so  many  portions  of  thee 
effects  may  happen  to  be  situated,  bi  tUi 
case,  even  though  perfect  interoommaaicsliflB 
of  jurisdiction  was  to  haye  place  betwees  tk 
judge  of  each  judge-shire  and  the  jud^<f 
every  other;  still  preponderant  conveaiesee 
might  require,  that  for  this  purpose  employ 
ment  should  be  given  to  the  power  of  Af 
judge  of  this  or  that  stt^^fiieaha/ judge-diiR. 

Originating  judge-shire,  or  say  judisrtsiy* 
suppose  in  London :  of  the  effects,  one  psftti 
in  Liverpool  Of  sdzure  and  safe,  the  psr- 
pose  might  perhaps  as  oonveoiently  be  ful^ 
by  mandate  from  the  London  judge-dsre* 
But,  for  the  discovering  what  they  are,  ssd 
in  whose  possession  situated,  suppose  esiidistt 
necessary,  and  that  evidence  composed  of  tk< 
testimony  of  a  person  resident  in  Liverpool: 
here,  expense  and  delay  in  no  smaD  prapor* 
tion  will  be  saved,  if  it  be  by^  livtqnai 
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I  judge  instead  of  tbe  London  judge  that  tho 
ezBOunation  of  the  Liverpool  witoeM  is  per- 
formed. 

211. — U,  Am  to  evidence.  In  regard  to  evi- 
dence, what  is  desirable  is,  that,  in  each  in- 
.dindiul  ease,  whatsoever  evidence  the  case 
affords,  be  obtainable,  in  whatever  part  of  the 
globe  it  happens  to  be  situated ;  whether  in 
England,  Irdand,  Scotland,  a  distant  depen- 
dancy,  or  a  country  under  foreign  dominion : 
obtsmable  with  the  best  security  for  its  com- 
pleteness and  correctness,  and  with  the  least 
delsy,  expense,  and  vexation:  with  least  d^ 
Jay,  and  accordingly  from  persons  and  things 
in  any  number,  at  the  sosie  time, 

212.  Good  effects  in  this  respect  obtainable 
from  removal,  and  not  otherwise,  these. ^^ 

L  Obtainment  of  evidence  not  otherwise 
obtainable. 

213 U.  Obtainmentof  itinthe6esf  sAope, 

that  is  to  say,  that  which  it  assumes  when 
elicited  in  the  oral  mode :  when,  otherwise,  it 
could  not  be  elicited  but  in  a  less  instructive 
shape ;  namely,  when  elicited  in  the  epietolary 
mode. 

214 — lU.  Obtabment  of  it  from  its  several 
sources,  namely,  persons  and  things,  in  any 
number  at  the  same  time,  for  the  purpose  of 
the  same  suit ;  and,  in  each  instance,  in  tiiat 
one  of  the  two  modes  which,  on  that  indivi* 
dual  occasion,  is  IxMt  adapted  to  the  aggre* 
gate  of  the  purposes  of  justice. 

215 —  IV.  Accomplishing  the  elicitation, 
not  only  with  the  minimum  oi  delay  and  vex- 
ation ;  but  that  minimum  Uud,  in  each  indi- 
vidual instance,  on  the  shoulders  best  able  to 
bear  it :  namely,  those  of  the  public  at  large, 
in  so  fiur  as  practicable  without  preponderant 
evil  in  the  shape  of  addition  made  to  the  ex- 
pense. 

216.  For  all  these  several  purposes,  re* 
moval  of  the  suit  from  the  originating  judi- 
catory to  some  other  or  others,  is  eventually 
necessary ;  that  is  to  say,  in  so  &r  as  the 
means  necessary  for  the  accomplishment  of 
these  three  several  objects  respectively  in  the 
best  mode,  fail  of  being  in  the  power  of  the 
^HjfimUing  judicatoij,  and  at  the  same  time 
are  in  the  power  of  some  other,  which  ac- 
cordingly is  constituted  the  tubteqtteniial  and 
redpient  judicatory. 

217.  Of  the  benefit  in  all  these  shapes,  a 
Becessary  instrument  will  be  seen  to  be  ihe 
division  of  the  local  field  of  judicature  into 
the  above-mentioned  compartments,  styled 
en  this  account  ^nd^e-sAcrM :  extent  of  each 
j  udge-shire  limited,  in  such  sort  that,  the  ju$» 
iice-chtmher  being  in  the  centre,  every  inha- 
bitant, not  disabled  by  infirmity,  may,  during 
the  sitting  of  the  judicatory,  be  in  attendance 
therein,  without  passing  the  night  elsewhere 
than  at  his  own  home. 
.    218.  Mode  of  elicitation,  oral  or  epistolary : 

jplMsea*  th^  originating  or  sabsequentia]  judi- 


catories, in  any  number,  aeeordiAg  to  the  exi- 
gency of  each  individuid  case. 

219.  Eventually  subsequent  to  epistolary, 
oral  elicitation :  now  for  the  first  time  this 
amngenient:  object  of  it,  check  upon,  se* 
curity  against,  fidsehood. 

220.  Where,  for  correctness*  and  complete- 
ness of  the  whole  body  of  evidence,  the  eon- 
fiontation  of  all  persons  speakiag  to  the  same 
&ct  is  regarded  as  necessary, — confrontation 
aeoordingly :  not  otherwise :  place,  either  the 
original,  or  some  subsequentwl  judicatory. 

221 .  So,  order  in  respect  of  time  of  elicita- 
tion as  between  the  several  exanunaads:  that 
is  to  say,  eo-plaintifb,  if  any,  ^^  deiimdawta, 
and  other  persons  at  large,  in  the  diaraetcr 
of  extraneous  witnesses. 

222.  Now,  as  to  relro-fraa^hreiifls  and 
retro^reeepium^^  or  say,  return  of  the  suit  to 
the  originating  judicatory.  Demand  for  it  will 
in  some  instances  have  place,  in  others,  not: 
purpose  of  it,  continuation  of  the  series  of 
opsrottoas ,  by  which  oommettoement  had  been 
performed. 

228.  By  all  these  arrangements  taken  to- 
gether, minimized  will  be  seen  to  be  the  bar- 
tiien  of  the  expense:  that  is  to  say ....  I.  By 
minimization  ot  the  extent  of  the  judgeshire, 
the  quantity  of  the  expense,  of  journeys  and 
demurrage ;  2.  By  transferring  to  the  letter- 
post  the  conveyance  of  each  of  the  written 
mstruments  as  are  contained  within  the  eon- 
pass  of  an  ordinarv  letter,  expense  of  inter- 
course in  so  for  minimised ;  8.  By  laying  on 
the  shoulders  of  government,  and  thereby  of 
the  public  at  large,  that  same  expense,  toge- 
ther with  the  whole  of  the  remuneration  of 
all  judicial  functionaries,— minimized  will  be 
the  hardtkip  of  the  burthen,  by  its  bemg  laid 
on  the  shoulders  best  able  to  bear  it.  Thus 
provided  for  by  for  the  greatest  part  of  the 
expense :  other  part,  by  fines  for  oeUnquency 
on  the  part  of  defenduits,  where  there  is  no 
individual  specially  wronged,  and  for  aiiiooa- 
duct  in  the  course  of  the  suit,  on  the  part  of 
suitors  on  both  sides :  particularly  if  in  the 
shape  of  falsehood :  always  remembered,  that 
the  burthen  of  compensation  has  the  effect, 
and  even  more  than  the  effect,  of  money  to 
the  same  amount  exacted,  and  applied  to  the 
use  of  the  public,  or  in  any  other  way  dis4 
posed  of. 

224.  By  the  evidenec'-kolder,  understand  the 
person  whose  testimony  is  requisite,  or  who 
is  in  possession  of  the  writutgt'ot  other  thing 
which  is  the  source  of  the  evidence.  When 
of  this  evidence-holder,  the  residence  is  at 
the  time  in  the  dominion  oi  9^  foreign  power, 
didtation  in  the  epistolary  mode  may  be  prae^ 
ticable  or  not  with  advantage,  according  to 
circumstances.  PractieaUe  it  will  be  in  so 
far  as,  by  any  means,  he  happens  to  be  in  ef- 
fect subject  to  the  power  of  the  judicatory : 
means  of  such  sulgectiooy  sul^iecUnatters  of 
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-  property,  wii«tlier  moveable  or  immoveabUf  in 
posBefldoii  or  expectancy,  certain  or  contin- 
gent, so  circumstanced  as  to  be  susceptible  of 
seizure  by  the  judge.  80,  as  to  subject-mat- 
ters termed  incorporeal,  that  is  to  say,  righte 
of  all  kinds.  From  the  impracticability  of 
making  this  mode  of  elidtation  available  in 
aome  cases,  no  reason  assuredly  can  be  de- 
duccMi,  for  the  not  employing  it  in  any  case 
in  which  it  can  be  made  available. 

225.  In  so  far  as,  for  any  of  the  above  pur- 
poses, on  any  of  the  above  occasions,  removal 
in  each  of  tiie  two  modes,  with  or  without 
retro-transference  to  and  retro-reception  on 
the  part  of  the  originating  judicatory,  has  not 
place, — manifest  it  will  now  (it  is  hoped)  be, 
that  the  jurisdiction  of  the  whole  territory 
cannot  but  be,  as  the  phrase  is  —  lame :  and 
in  what  a  multitude  of  its  organs  and  muscles 
jurisdiction  is  under  the  existing  system  lame, 
and  to  aU  good  purposes  impotent,  will  be 
inanifest  to  every  person,  in  proportion  as  his 
conception  of  that  same  system  is  correct  and 
complete. 

-  ^26.'  For  extraordinary  removal,  sole  case 
this  :.-^By  a  judicatory,  or  by  a  tribunal  of  ex- 
ception, oognilonee  tsdcen  (suppose)  of  a  suit, 
which  Hes  not  within  its  competence ;  here 
will  be  a  case — either  for  the  extineium  of 
the  suit  altogether,  or  for  the  removal  of  it 
into  the  sort  of  judicatory,  to  which  (those 
exceptions  excepted)  cogniiance  is  given  of 
«U  sorts  of  cases.  Tribunals  of  exception 
these :  —  MiUtaty  judicatories  for  the  esta- 
lilishment  of  appropriate  discipline  among 
military  functionaries,  in  both  branches  — 
land  branch  and  sea  branch — of  that  service : 
tccleeiaetieal  functionaries  (in  a  country  in 
which  an  ecclesiastical  establishment  has 
place)  for  the  establishment  of  discipline 
among  ecclesiastical  functionaries. 

227.  Removal  in  both  abapes  will,  in  some 
cases,  of  necessity^-  have  place  in  the  same 
judgeshire ;  for  example,  as  between  the  judge 
principal  and  judge  depute, — in  case  of  death, 
simple  transference :  in  case  of  temporary  in- 
ability through  illness — ^perhaps  simple  trans- 
ference— pe»ape  oscillation  or  bandying,  may 
be  the  more  digible  course. 

Only  that  it  may  not  be  supposed  to  be 
overlooked  is  this  need  mentioned* 

228.  Enter  now  the  existing  system.  Short 
account  of  it,  as  to  this  matter,  this:  ~  The 
jmrposesfor  which,  — the  occasions  on  which, 
so  as  to  be  cotiducive  to  the  ends  of  justice 
— say  in  a  word  iis«^iii^  ~^  the  remo^  will 
take  place,  have  been  seen.  Under  the  ex- 
isting system,  for  none  of  these  purposes,  on 
none  of  these  occasions,  has  it  place :  on  none 
but  where  (the  rare  case — that  of  applying 
a  check  to  usurpation  alone  excepted)  it  is 
worse  than  useless. 

229.  Intricate  is  here  the  complication, 
vast  the  labyrinth  oonstrupted  by  it :  to  let 


in  upon  the  whole  expanse  the  foD  U^  sf 
day,  would  be  an  endless  enterprlae :  oolj, 
by  way  of  sample,  upon  a  hole-and-eoraer  or 
two,  can  a  few  rays  be  endeavoured  to  he 
cast. 

290.  — L  Sample  the  first.  Ifode  oTcstB. 
blished  removal,  the  simple  transfoenee  awde. 
1.  Class  of  cases  and  suits,  that  called  crimi- 
moL  Species  of  cases,  that  called  by  the  nov> 
sensical  term,  felomf :  thus  denominated  firaa 
the  sort  of  punishment  attached  to  it :  non- 
sensical, because  no  idea  does  tloa  denoaii. 
nation  afford  of  the  nature  of  the  evil ;  nor 
therefore  of  the  came  for  which  it  is  ths 
dealt  with. 

231.  Course  taken  by  the  suit  in  these 
cases,  this:  — 

Case  the  first: -^Judicatory  in  whid^  the 
suit  is  tried,  the  original  common-law  jo^ 
catory,  having  for  its  seat,  in  a  country  cause, 
the  assize  town. 

I.  Originating  judicatory,  that  of  juaticn 
of  the  peace,  one  or  mofe,  acting  oChcrvise 
than  in  general  sessions,  as  above. 

IL  First  recipient  judicatory,  the  ^md 
jwy  for  the  county,  sitting  at  the  place  wImr 
the  trial  is  about  to  be  performed. 

III.  Second  and  last  recipient  judieatorr. 
that  in  which  the  trial  is  performed,  as  abofv. 
In  this  case,  it  is  in  that  same  town  thai  the 
judgment  is  pronounced.  Place  of  executioa 
varying ;  but  no  return  in  any  case  to  the 
originating  judicatory. 

232.  Note  that,  in  the  case  of  hamidJe^ 
a  crime  belonging  to  this  same  daaa  cifiia^ 
—  an  originating  judicatory,  takiag  eoga- 
sance  antecedently  to  the  above,  is  the  coart 
called  the  Coroner's  Inquest:  judge,  the  e*- 
roner :  with  a  jury  called  the  inqmeaijmwy. 

233.  Of  these  removals,  note  now  the  con- 
sequences hi  regard  to  eotd^Mie.  ShOKaeeoaai 
this :  Shape  in  which  the  evidence  is  dicited, 
more  or  less  different  in  all  these  oases;  the 
mass  elicited  on  the  first  occasion  made  as 
use  of  either  in  the  second  or  the  third :  the 
mass  elicited  in  the  second  made  no  aae  of  ia 
the  third:  the  two  first  masses — after  the 
expense,  labour,  and  time,  emi^yed  ia  the 
elidtation  of  them,  thrown  away. 

234.  Even  of  this  third  mass  no  use  is  maia 
for  any  purpose  subsequent  to  the  scrdtef. 
For,  being  elicited  in  the  oral  aiode»  it  is  ast 
committed  to  writing,  by  authority ; — only  by 
accident,  that  is  to  say,  by  this  or  that  in- 
dividual, by  whom  the  profit  <m  pabUoataoa  ii 
looked  to  as  affording  a  sufficient  retura  for 
the  hibour  and  expense  of  minrntaliom. 

235.  In  one  dass  of  cases,  the  suit  does 
receive  its  termination  in  the  same  judicatory 
in  whidi  it  has  received  its  coaimfnuaniit: 
ihese  cases  are  of  the  number  of  dioee  eoa- 
signed  to  the  cognizance  of  a  justice  of  the 
peace  acting  singly,  or  two  or  more  ia  coa- 
junction,  outof  generaUesiioiis.   Nowthei^ 
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fuppoung  tbe  judicatory  sptly  oongtituted, 
why  (except  in  the  cases  provided  for  under 
the  herein  proposed  sjrstem  as  before)  why 
should  it  not  so  do  in  these,  and,  in  a  word, 
in  all  other  cases  ?  And  where  is  the  case, 
in  which  the  judicatory  should  be  otherwise 
than  aptly  constituted? 

236.  In  the  originating  judicatory — namely, 
that  of  the  justice  of  the  peace  acting  singlj^, 
— sometimes  a  porf  only  of  the  stock  of  evi- 
dence which  the  individual  can  afford,  will 
have  been  elicited  —  sometimes  the  whole  of 
it,  as  it  may  happen ;  but  vriiere  the  whole  of 
it  does  happen  to  be  elicited,  the  suit  is  not 
the  less  sent  in  to  those  other  judicatories. 

287.  Moreover,  where,  after  the  whole  of 
the  evidence  which  the  suit  affords  has  been 
beard,  including  the  evidence  on  the  defend- 
ant's  aide,  — be  this  evidence  in  its  own  na- 
ture ever  so  satisfiwtory,  and  as  against  the 
defendant  conclusive,  yet  thereupon,  when 
the  suit  has  been  transferred  to  the  secret 
judicature, — the  grand  jury,  it  is  liable  to 
be,  and  not  unfrequently  is,  decided  the  op- 
poeiteway,  on  evidence  heard  on  one  side 
only:  meantime  evidence-holders  have  had 
from  a  day  to  half  a  year  given  to  them,  —  to 
go  off  bf  themselves,  or  to  be  bought  off, — 
and,  in  prison,  the  defendant,  guilty  or  not 
guilty,  that  same  time,  for  anUaminatiHgt  as 
the  phrase  is,  or  being  contaminated,  or  both : 
if  not  guilty,  there  to  moan  under  the  oppres- 
•ion,  tiius,  for  the  benefit  of  Judge  and  Co., 
exercised  on  him :  and,  whether  he  be  guilty 
or  not  guilty,  the  country  is  made  to  suffer 
under  the  expense  of  keeping  him  in  a  state 
of  forced  idleness. 

238.  Cases  in  which  removal  in  the  oscil- 
lation or  bandying  mode  is  employed,  these : 

All  suits  termed  civile  commenced  in  any 
one  of  the  three  common-law  Westminster- 
hall  courts. 

28e.  In  Westminster  Hall,  thev  take  their 
commencement  without  elidtaaon  of  evi- 
dence :  their  commencement,  viz.  in  the  office 
of  a  clerk :  mode,  the  mechanical  mode,  as 
above;  the  judges  not  knowing  anything 
about  the  matter:  applications,  inddentid 
and  acddental,  excepted;  for  example,  for 
Uav0  to  plead f  or  for  putting  off  the  trial, 

240.  For  eHdtation  of  evidence,  in  a  coun- 
*try  cause,  off  goes  the  suit  to  an  assize  town, 
there,  as  the  phrase  is,  to  be  tried  s  to  wit, 
by  the  elicitation  there  performed,  by  a  judge 
dispatched  thither  from  one  of  the  Westmin- 
-atar-hall  courts,  with  a  petty  jury. 

241.  The  trial  performed,  back  it  comes  to 
tiie  indicatory  from  whence  it  had  emanated ; 
and  there  it  b  that,  in  the  medianical  mode 
aa  above,  it  receives  judgment. 

This  done,  then  back  again  it  goes  to  the 
saoie  eoonty  for  exeeutum;  but,  for  execution, 
the  office  it  goes  to  is  —  not  any  office  be- 
longing to  the  court  in  whidi  it  originated. 
Vol.  V. 


nor  that  in  which  the  trial  was  performed : 
it  is  the  office  of  the  sheriff  of  the  county  in 
which  the  suit  was  tried. 

242.  Such  is  the  operation  of  ihejudgmentt 
when  it  has  for  its  subject-matter,  a  person, 
or  a  thing  moveable  or  immooeahle:  where- 
upon the  officer  causes  hands  to  be  laid  upon 
the  person  or  the  thing;  and,  in  the  ordinary 
course,  does  by  that  same  person  or  thing 
what  by  the  judgment  he  has  been  bid  to 
do.  But,  in  some  cases,  the  suit  has  for  its 
subject-matter  nothing  on  which  hands  can 
be  laid;  ---nothing  but  a  fictitious  entity  — 
an  incorporeal  thing. —  to  wit,  a  rights  or  an 
obligation;  in  which  cases,  as  execution  con« 
sists  in  the  extinction  of  the  obligation  or 
the  right,  worde  contained  in  the  judgment 
suffice  —  words,  without  acts  and  deeds,  for 
the  performance  of  it. 

243.  Now  for  removal  upon  an  almost  uni- 
versal scale  —  removal  by  certiorari. 

Exceptions  few  excepted,  from  all  courta 
a  suit  is,  at  any  stage,  removable  into  the 
King's  Bench.  Instrument  of  removal,  a  writ 
styled  in  the  Judge  and  Co.*s  dialect  of  the 
flash  language,  a  certiorari:  in  the  language 
of  honest  ignorance,  a  neeerary :  witness  the 
threat,  *<  I'll  fetch  you  up  with  a  sisserary.*' 

244.  Eminently  mischievous  to  the  com- 
munity at  large,  correspondently  beneficial  to 
Judge  and  Co.,  is  this  same  monster.  Mis- 
chief  it  does  in  two  ways :  —  I.  By  its  opera- 
tion when  not  killed;  2.  By  its  dead  carcase 
when,  by  a  dause  in  a  statute,  killed.  Of 
such  as  are  let  live,  the  effect  is  —  from  a  less 
expensive,  and  comparatively  to  Judge  and 
Co.  unprofitable,  judicatory,  to  send  up  the 
suit  to  a  more  expensive  and  more  profitable 
judicatory :  as  to  the  carcases,  they  are  those 
of  the  certioraris,  killed  in  embryo,  or  en- 
deavouredso  to  be;  that  is  to  say,  in  and 
bv  everv  statute,  by  whidi  additional  juris- 
diction IS  given  to  a  justice  of  the  peace,  or 
other  summarily  acting  judicatory.  In  this 
case,  one  of  two  things:  —  either,  by  the 
insertion  of  the  clause  by  which  the  d«ith  is 
produced,  so  much  rubbish  is  shot  down  into 
the  statute-book,  or  else  danger  of  ineffid- 
ency  is  left  by  the  non-insertion  of  it. 

Note  by  the  bye,  that  in  every  such  statute, 
this  is  but  one  of  a  string  of  effident  causes 
of  inefficiency,  whidi  must  be  thus  dealt  with, 
or  the  like  ^ect  vrill  follow. 

245.  Yes,  endeavoured  to  ht:  for  (as  law- 
books show,}  not  in  every  instance  has  the 
endeavour  been  successful :  on  this  occasion, 
as  on  all  others,  in  comes  the  established 
habit  of  Judge  and  Ca :  when  a  dause  of  an 
act  of  the  legislature  is  brought  before  them, 
they  pay  obedience  to  it,  or  run  counter  to 
it,  as  they  feel  inclined :  moulding  the  law, 
is  among  the  phrases  on  this  occasion  em* 
ployed. 

246.  Now  for  the  instrument  and  document. 
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which,  in  case  of  removal,  whether  estahlithed 
or  meidenUd,  i%  the  corporeal  sulject-matter 
of  this  same  operation ;  the  ntit  being  the 
incorporeal  subject-matter  of  it.  Of  this  in- 
strument, the  proper  contents  will  be  com- 
posed of  a  ttatement,  or  say  history,  of  the 
several  proceedings,  carried  on  in  the  course 
of  the  suit :  proceedings,  — that  is  to  say,  ap- 
propriate operations  performed,  and  written 
instruments  framed  and  issued  or  exhibited : 
contents,  for  various  purposes,  proper :  for 
the  purpose  of  appeal,  and  in  so  far  as  that  is 
in  contemplation,  altogether  indispensable. 

247.  Of  this  history,  by  finr  the  hirgest, 
the  bulkiest  part,  will  consist  of  an  account 
of  the  evidence :  to  the  evidence  which  by  this 
means,  for  this  purpose,  has,  in  the  course 
of  the  suit,  by  the  correspondent  operations 
been  elicited  in  the  word-of-mouth  mode : — 
the  expression  given  to  it  by  the  pen,  by  the 
taking  it  down,  as  the  phrase  is,  or  in  one 
word,  the  mnutation  of  it,  will  consutute  a 
written  instrument. 

248.  Hereupon,  in  the  instance  of  eadi  in- 
dividual suit,  will  arise  two  questions :  —  I. 
SfaaU  the  minutation  be  performed  ?  2.  When 
it  is  performed,  shall  the  result  be,  for  any 
and  what  length  of  time,  preserved  ?  To 
both  these  questions,  the  proper  answer  will 
depend  —  upon  the  proportion  between  the 
profit  in  the  way  of  use  elicitable  from  the 
document,  and  the  loss  composed  of  the  ex- 
penses: always  understood — that  whereso- 
ever appeal  is  in  contemplation,  preservation 
will  of  course  not  be  less  necessary  than 
n'eation, 

249.  As  to  all  matters  besides  the  evidence, 
so  small  in  comparison  will  in  every  instance 
be  the  bulk  of  them,  that  of  what  is  neces- 
sary to  either  of  these  operations,  of  no  part 
can  the  expense  be  grudged. 

250.  Obvious  as  may  seem  these  observa- 
tions, not  so  obvious  are  they  as  to  be  super- 
fluous :  for  by  them  will  judgment  have  to 
be  pronounced  on  the  practice  of  the  existmg 
system  in  relation  to  the  subject-matter  of 
tlkem. 

251.  Enter  now  accordingly,  the  existing 
system.  To  the  difference  between  courts  S[ 
record  and  courts  not  of  record,  prodigious 
is  the  importance  attached  by  it.  Mountains, 
in  the  survey  taken  of  them,  the  courts  of 
record :  mole-hills,  the  courts  not  of  record. 

252.  Now  as  to  the  treatment  given  by  the 
two  sorts  of  courts  to  the  mass  of  evidence 
belonging  to  the  suit. 

In  the  record  of  the  courts  of  record,  not 
•  syllable  of  this  same  evidence  is  ever  in- 
serted:  and  in  particular,  in  those  of  the 
Westminster-hall  court»->the  King's  Bench, 
the  Common  Fleas,  and  the  common-law  side 
of  the  half  common-law,  half  equity  court  — 
the  court  of  Exchequer. 

253.  In  the  recorcU  of  the  courts  not  of  re- 


cord, every  sylkble  of  the  evidence  efidteA 
Witness^!. The  Chancery  court:  iBdndu^ 
its  subordinate  branches,  the  Vioe-dn&ed- 
lor*s  and  the  Master  of  tJie  Bolls'  court ;  ~ 
2.  The  courts  held  by  the  bankmptcj  eoo- 
missioners,  and  which  are  also  courts  nbat- 
dinat«  to  the  Chancellor's  court;— 3.  Tk 
equity  side  of  the  Exchequer  court 

254.  Between  the  real  state  of  Uungi,  nd 
the  pretended  state,  as  intimated  bj  the  de- 
nomination thus  given,  —  whence  Ihis  leesi- 
ingly  strange  di&rence  ?  A  nswer  ^  Bj  die 
common-law  court  it  is  that  tUs  nomes- 
dature  was  framed.  Courts  to  which  the 
depredatory  denomination  was  attached  br 
them,  the  shops  of  their  rivals  in  trade:  rirds 
with  whom  for  a  length  of  time  they  M 
fierce  battles ;  till  at  last  an  aceonmodstion 
was  come  to:  —  of  course,  at  the  eipense 
of  customers,  and  of  those  who  should  ksn 
been,  but  by  the  expense  were  kept  fron 
being,  customers. 

255.  Of  the  particulars  contuned  in  tbe 
instrument  styled  the  record,  as  firsmedii 
the  courts  self-styled  courts  of  record,  what 
shall  be  the  account  given  ?  Short  aeoomt 
this:_ 

I.  Written  pleadings,  whidi  ought  aotte 
have  been  exhibited. 

11.  Mendadous  assertians,^y  wordof  nMDtk 
and  in  writing,  whidi  ought  not  to  have  bca 
uttered. 

in.  Delays  such  as  have  been  seen,  idttk 
ought  not  to  have  been  made. 

IV.  Ulterior  delays— fruits,  audi  ssbn 
been  seen,  of  the  predpitation  estaUisbed. 

V.  Products,  of  the  blind  fixation  as  sboR 
—  days  appointed,  for  operations,  which  n 
was  foreknown  could  not  on  those  serenl 
days  respectively  be  performed. 

VI.  Operations,  wluch,  in  pursuance  of  the 
system  of  mechanical,  vice  mental  judicstsre, 
are  stated  as  having  been  performed  }ff  tbe 
judge,  though,  if  performed  at  all,  it  is  not 
by  him  that  they  have  been  perfbrased. 

VII.  Removals  made,  whidi  ought  never  t» 
have  been  made. 

256.  Prefiiced  the  whole  by  a  6!Mm 
history  of  apparitions:  statements  aasertiBf 
appearances  as  having  been  made  by  nahsppf 
defendants  (and  in  these  courts  what  defiod- 
ants  are  not  unhappy  ?)  vdio  firom  begiosiaf 
to  end  never  did  appear :  they  not  kMws^i 
nor  having  it  in  thdr  power  to  know,  wbit 
to  do,  had  they  appeared :  and  knowing  M 
too  well  that,  had  they  appeared,  tiiar  s^ 
pfearance  would  have  been  of  no  use. 

257.  As  to  the  written  pleadings,— wrte, 
that  tiiougfa  otherwise  than  io  an  eveBtail, 
indirect,  and  disguised  wajr,  as  above,  tk 
efiRect  of  evidence  is  not  given  to  thets,— 
not  unfrequentiy  more  voluminous  are  ther 
tiian  the  evidence  is,  or  would  have  heea  i 
properly  elidted* 
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*256l  As  to  tmt  and  record  taken  together, 
^  under  the  edstiDg  system,  general  eondu- 
flion,  asintiiiiatedniiheotttaet,  this:  Toany 
vsefiil  {Hvposey  removal  none:  to  purposes 
worse  thm  uadess,  removal  in  abundance. 


259.  _  XL  Device  the  Eleventh  ^Decisum 
<m,  grounds  avowedhf  foreign  to  the  Merits, 

0*  For  the  matter  belongingto  this  head, 
re£erenoe  may  be  made  to  the  Full-length 
Petition. 

2eO._XIL  Device  the  Twelflh^ Juries 
subdued  and  subjugated. 
0"  For  the  matter  belonging  to  this  head, 
reference  may  be  made  to  the  Full-length 
Petition. 

261 .  _  XIIL  Ikvice  t7ie  Thirteenth  _  Juris^ 
diction  split  and  spliced. 

In  the  FttlUlength  Petition  (pages  482  and 
4S3)  have  been  seen,  the  sorts  of  courts, 
sptinters  from  the  one  original  jIu/Ib  Regis^ 
^ch  with  a  diiferent  scrap  of  jurisdiction. 
Number,  not  less  than  thirteen:  without 
reckoning  others  which  in  process  of  time 
came  to  be  aupnadded.  Munsber  of  ^iid^  in 
these  respectively,  firom  one  to  an  undefinable 
greater  number:  species  of  functionaries, 
acting  in  various  ways  in  subordimaiion  to  Uie 
judge,  in  one  alone  of  these  same  thirteen 
aorta  of  courts  (as  per  Fullplength  Petition, 
page  400)  more  tlum  twenty ;  not  to  speak 
of  the  other  sorts  of  subordinates  acting  in 
the  other  sorts  of  courts  i  all  these  species, 
instead  of  the  four  or  five,  which,  in  every 
oourt  would  (as  per  page  491)  with  the  ad- 
dition of  no  more  than  two  or  three  others 
in  some  special  cases,  be  sufficient. 

262.  That  confusion  may  be  stiU  worse 
confounded,  behold  now  a  sample  of  the  di- 
versification which,  in  these  same  judicatories 
with  their  additaments,  the  denomination 
given  to  the  duwaeter  of  Judge  has  been  sub- 
jected to:  the  function  belonging  to  that 
character  being  (Jii^guiscd,  under  and  by  most 
of  those  severiJ  denomination^:  a  sample  on- 
ly ..  not  a  complete  list :  for  the  labour  of 
making  it  out  would  have  been  unrequited, 
and  unendurable.    Here  they  are  — 

1.  Lord  High  Chancellor. 

2.  Lord  Keeper  of  the  Seals. 

3.  Lord  Commissioner  of  the  Great  Seal. 

4.  Master  of  the  Rolls. 

5.  Vice-Chancellor. 

6.  Lord  Chief-pustiee  of  the  King's  Bench. 

7.  Lord  Chief-justice  of  the  Common  Pleas. 

8.  Lord  Chief-baron  of  the  Court  of  £z- 
cshequer. 

9.  Puisne  ^pronounced  puny)  Justice  of  the 
King's  Bemui  and  Common  Pleas. 

10.  Puisne  Baron  of  the  Exchequer. 
11.' Master  in  Chancery. 

12.  Master  of  the  Crown-office. 

13.  Prothonotary  of  the  Common  Pleas. 


14.  Remembrancer  of  ihe  Court  of  Sxche- 
quer. 

15.  Commissioner  of  Bankruptcy. 

16.  Commissioner  of  the  Insolvency  Court. 

17.  Justiee  of  the  peace. 

18.  Chairman  of  the  quarter-aessions  of  the 


19.  Recorder. 

20.  Common  Serjeant. 

21.  Commissioner  of  the  Court  of  Requests, 

22.  Privy  Counsellor. 

23.  Chancellors  of  the  duchy  of  Lancaster  i 
of  the  bishoprick  ^nd  county  palatine  of 
Durham. 

24.  Vice-chancellor  of  a  Unitersity. 

25.  Lord  Delegate. 

26.  Dean  of  the  Arches. 

27.  Chancellor  of  an  Episcopal  Diocese. 

28.  Surrogate  of  a  Diocese. 

29.  Commissary  of  an  Archdeaconry. 
90.  Assistant-barrister  (in  Ireland.) 
SI.  Grand  Juryman. 

82.  Constable  of  the  night. 
38.  Annoyance  Juryman. 
S4.  Coroner. 

85.  Steward  of  Manor  Court. 

86.  Warden  of  the  Stannaries. 

87.  Warden  of  the  Cinqae  Ports. 

88.  Vicar-general  of  the  Preachers.  (Quere» 
whether  judicial?) 

89.  Official  Principal  of  the  court  of  Arches. 

40.  Master  of  the  Prerogative  Court. 

41.  Master  of  the  Faculty  Office.  (Quere, 
whether  judicial  ?) 

42.  Official  principal  to  various  deaconries 
and  ardideaconries. 

43.  Commissioner  of  the  Hackney  Coach 
Office. 

44.  Commissioner  of  Excise. 

45.  Commissioner  of  the  Customs. 

46.  Commissioner  of  the  Audit  Office. 

47.  Auditor-general  (of  Greenwich  Hos- 
pital.) 

48.  Commissioner  of  a  Court  of  Claim. 

263.  As  to  the  confusion  in  whidi  the  enu- 
meration thus  made  of  tiiem  is  involved,  — 
so  for  fiom  being  a  blemish,  it  may  be  stated 
as  a  merit:  serving,  as  it  does,  to  render  the 
portrait  the  more  appropriate  and  perfect  a 
representation  of  the  original. 

264.  Behold  another  evil,  produced  by  the 
jurisdiction-splitting,  and  not  brought  to  view 
in  the  full-length  petition.  This  is — the  all-^ 
pervading  denial  of  justice,  produced  by  the 
exclusion  put  upon  one  or  other  of  the  two 
remedies  which  wrong  in  every  shape  calls 
for :  namely,  the  satis/active  and  the  punitive. 
Modes  of  procedure,  the  fissure  makes  two  t 
—  the  one  styled  ctW,  the  other  criminal:  in 
and  by  the  ciW  you  may  demand  the  saH^ac- 
fives  in  and  by  the  criminal,  the  punitive :  in 
fome  cases,  you  may  have  the  one ;  in  other 
Ofues,  the  other :  but  with  scarce  an  exception, 
both  together, — either  by  one  and  the  same 
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«uit,  or  by  two  different  suits,  -^yott  cannot 
have.  As  to  courts, — the  tatis/aetive  remedy, 
you  are  admitted  to  demand  at  the  hands  of 
irither  of  two  courts  —  the  King's  Bench  or 
the  Common  Pleas ;  not  to  speak  of  the  Elzehe- 
4iuer:  the  ptmUive,  3FOU  are  not  admitted  to 
demand  in  more  than  one  of  these  two  courts, 
namely  the  King's  Bench.  Moreover,  there 
is  another  sort  of  court  in  which  in  some  cases 
you  may  demand  the  punitive,  namely  the  pro- 
vincial court —  the  quarterfy-siUiugs  justice 
of  peace  court :  whether,  after  obtaining  in 
this  court  the  punitive  remedy,  you  can  take 
your  chance  for  obtaining  in  one  or  other  of 
the  two  metropolitan  courts,  the  tati$faeHve, 
—  say  who  can ;  never  yet  (it  is  believed)  has 
the  experiment  been  made.  Moreover,  from 
this  local  court,  the  suit  may,  without  reason 
assigned,  by  means  of  a  sort  of  a  crane  termed 
a  certiorari  (as  per  244,)  be  raised  up  into 
one  or  .other  of  Uiese  two  higher  and  more  ex- 
pensive courts:  and  this,  eidier  by  the  author 
of  the  wrong,  or  by  you — the  party  wronged. 

265.  Ofthis  severance,  by  co-operation  and 
a  sort  of  tacit  concert  between  Judge  and  Co. 
on  the  one  hand,  and  the  rest  of  the  ruling 
and  influential  few  on  the  other,  — advantage 
was  taken,  to  give  additional  strength  to  their 
power  of  exercising  depredation,  as  weU  as 
oppression,  at  the  expense  of  the  subject 
many.  By  the  high  price  put  upon  the  chance 
of  receiving  the  article  at  the  hands  of  Judge 
fmd  Co.,  the  satisfactive  remedy,  in  so  &r  as 
not  obtainable  but  by  procedure  in  the  regu^ 
larmode,  was  effectually  denied  to  the  vast 
majority  of  these  same  subject  and  oppressed 
many.  So  fiir  as  dependent  upon  Uuo,  these 
that  were  unprivileged  were  thus  laid  com- 
pletely at  the  mercy  of  the  thus  privileged 
classes,  in  all  cases  to  which  the  application 
of  the  punitive  remedy  did  not  extend  itself 
.  266.  Dear,  it  is  true,  was  the  price ;  still, 
however,  in  the  eyes  of  a  large  proportion  of 
those  to  whom  the  privilege  was  thus  granted, 
the  advantage  was  and  is  worth  the  purchase. 
By  each  man  the  privilege  is  possessed,  and, 
whether  exercised  or  no,  exercisable  at  all 
times,  all  his  life  long,  and  to  a  certainty : 
whereas  the  inconvenience  of  paying  for  it, 
jiamely  by  the  expense  of  going  to  law,  or 
being  at  law,  —  is  a  danger,  the  magnitudie  of 
which  is,  by  each  man*s  confidence  in  his  own 
good  fortune,  concealed  from  his  regards. 

267.  This  being  the  imposed  price,  —  how 
happened  it  that  the  intended  victims  were 
not  deprived  of  the  benefit  of  the  punitive 
remedy,  as  well  as  of  that  of  the  sati^bcUve  ? 
Answer — This  they  could  not  be,  without  an 
all-comprehensive  sacrifice  of  all  security 
against  wrong,  — a  sacrifice  in  which  the  sa- 
mfioers  themuKlves,  as  well  as  the  intended 
victims,  would  be  included.  To  the  security 
of  the  privileged  dasses  it  was  necessary  that 
not  only  they  themselves  should  be  preserved 
firon  dfipredation  and  oppression  altogether, 


but  that  the  unprivileged  daises  diould  be 
preserved,  as  fiur  as  might  be,  fromdepceditiM 
and  oppression  at  the  hands  of  one  snother: 
otherwise  production  would  cease ;  and  wHk 
the  aubject^matter  of  depredation,  the  pmm 
of  exercising  it.  To  this  purpose  it  wis  there- 
fore necessary,  that  application  of  thepat(tt« 
remedy  should,  in  a  more  or  lea  oonsdenbie 
degree,  be  kept  free  from  the  dogi,  by  the 
strength  of  which  the  aatiafiietive  reoMd;  hid 
been  rendered  unattainable  to  the  uaprinleipd 
and  devoted  many. 

268.  How  to  effect  the  seversnce  was  hov< 
ever  the  difficulty.  Of  this  diffioolty,  the  pri- 
meval  penury^  Iwought  to  view  at  the  outMt 
of  the  full-length  petition,  had  been  eertablr 
one  cause :  the  want  of  sufficient  diaocnuneot 
and  talent,  perhaps,  another.  WhidieTer  woe 
the  case,  so  it  happened  that  the  madikeiT 
employ^  in  ihe  application  of  the  /nonftcr 
remedy,  was  no  other  than  that  employed  n 
like  manner  upon  the  eatirfaetioe :  wfaenoe  it 
happened,  that  the  load  of  ftctitious  deUy  ud 
expense,  laid  upon  the  one,  pressed  also  opoi 
the  other. 

269.  Without  the  fiat  of  a  grand  imy.fii 
example,  captiom  of  the  prisoner  could  vA 
take  place ;  and,  except  at  the  metrapa^in 
grand  jury  sat,  but  at  the  atnie*:  and  the 
aasizes  were  not  held  oftener  than  twiee  »• 
year  in  any  eounty,  nor  than  once  m  kkn 
counties;  nor  in  any  county  did  tiiey  last  bmir 
than  two  or  three  days :  and,  suppose  tbec^ 
turn  effected,  <rta/  could  not  take  place  tiO 
the  next  assizes.  What,  as  to  offenoei,  wr 
the  consequences?  Abundant  as  they  wen 
upon  the  continent,  criminal  offences  opff* 
ating  by  force,  were  in  England  in  stffl  » 
perioriU>undanoe.  InthetimeofHeniyVL, 
Fortescue,  then  chancellor,  takes  notiee  of 
this  superiority,  and  makes  it  matter  of  bout 
In  the  reign  of  Henry  VIIL  (as  may  be  seen 
in  Barrington's  Observatiooa  on  the  Ststotes) 
no  fewer  than  72,000  individuals  soffefed 
death  by  hanging, —about  2000  a-yesr  npoi 
an  avenge:  this,  out  of  a  popuktionnothtif 
so  great  as  at  present. 

270.  Of  the  marriage  of  Queen  Ibrj  "^ 
Philip  of  Spain,  one  consequence  was— the 
putting  England,  in  this  respect,  upon  a  kfel 
with  the  continent.  Roiu-ired  im  ^ 
spedes  of  law,  by  which  the  contiDent  s« 
then, as  BOW,  prindpally governed:  aad,uadcf 
Rome-bred  law,  persons  accused  of  eriacs 
might  be  apprehended  ai  all  timet.  Bj  s  ^ 
tute  of  Philip  and  Mary,  this  power  wasgivvB 
to  justices  of  the  peace.  In  the  ewe  of/ 
criminal  suit,  thus  was  caption,  with  <»■«<* 
meni  accelerated:  still  trial  remained  >to 
undiminished  distance.  But,  how  inadeqart^ 
soever  to  the  purpose  of  detenis^  othen.-- 
commitment  made  in  tiiis  mode  would,  d^ 
sel(  so  long  as  the  inoarceration  contiiiKd. 
give  effectual  eecurity  as  against  finture  cA*- 
ces  on  the  part  of  the^same  ddinqucat :  (at, 
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"wlule  a  nan  is  m  jail,  he  cannot  commit  crime 
cut  of  it.  Sagacity  neither  wag  nor  is  want- 
ing to  perceive  tliis  incontettable  truth. 

871.  With  this  arrangement,  the  contract- 
ing parties — Judge  and  Co.  of  the  one  part, 
and  the  rich  and  powerful  of  the  other  part 
-^  were,  and  continue  to  be,  well  satisfied. 
True  it  is,  that  upon  this  plan,  this  so  regu- 
larly and  uniformly  applied  lot  of  suffering  of 
about  twenty-six  weeks,  or  fifty-two  wedcs, 
applied  without  regard  to  quality  of  guilt,  is, 
—  when,  in  consideration  of  quidity  of  guilt> 
a  few  weeks,  and  not  more,  ought  to  be  suf- 
fered,— applied  in  addition  to  those  few 
weeks.  True  it  is,  moreover,  that  it  is  ap- 
plied to  the  innocent  who  ought  not  to  suffer 
ait  all.  True  it  is,-  moreover,  that  all  this 
while  the  innocent  part  of  the  thus  forcibly 
mixed  company,  thus  dealt  with,  are  Ou  the 
phrase  is)  contaminated ;  and  the  guilty  are 
occupied  in  contaminating  as  well  as  in  being 
still  further  contaminated.  **  But  what  care  I 
for  all  this?"  says  to  himself  noble  lord  or 
honourable  gentleman ;  **  none  of  it  can  ever 
fall  upon  me  or  any  friends  of  mine.  No  dan- 
ger is  there  of  our  bemg  thus  taken  up,  and 
if  we  were,  we  should  be  bailed  of  course. 
Then,  as  to  the  contamination,  this  ooold  not 
be  put  an  end  to  without  innovation ;  and 
that  would  be  out  of  the  frying-pan  into  the 
fire.  Besides,  there  is  a  satisfaction  in  having 
thus  to  talk  of  coniaminaiion:  as  it  is  the  poor 
lUone  that  are  exposed  to  it,  it  gives  a  zest  to 
the  pleasure  we  feel  in  the  contempt  we  pour 
upon  them ;  it  magnifies  the  great  gulf  which 
is  fixed  between  them  and  us."  Sudi  is  the  al- 
anost  universally  estaUishedsentimentalitvand 
eorrespondent  language  in  the  upper  regions: 
as  if  by  finr  the  most  maleficent  oif  contamina- 
tions were  not  that,  which  (as  hath  over  and 
over  again  been  demonstrated)  in  these  same 
iipper  regions,  and  in  particular,  in  the  part 
occupied  by  Judge  and  Co.  has  its  source. 

272.  Thus  it  is,  that  over  and  above  the 
power  of  depredation,  as  well  as  oppression, 
which  (itom  the  nature  of  things)  the  rich 

'  and  powerful,  as  sudi,  unavoidably  possess,  at 
the  expense  of  the  poor  and  helpless, — they 
possess  this  vast  additional  power  derived 
(bow  indirectly  soever)  from  positive  law. 

273.  By  this  confederacy  it  is,  that  the 
nnost  powerful  obstacle  to  law  reform  is  con- 
stituted.  Judge  and  Co.  having,  by  the  price 
put  by  them  upon  what  is  called  fusfice,  placed 
the  satisfactive  remedy  out  of  the  reach  of 
all  but  theiavonred  few, — noble  lords  and 
Bonourable  gentlemen  run  in  debt,  under  the 
assurance  of  having  it  in  their  power  to  cheat 
creditors :  and  thus  by  the  higher  orders  are 
the  lower  orders  spoiled,  as  by  the  Israelites 
the  Egyptians.  80  completely,  by  a  mixture 
of  pride  and  cupidity,  is  all  sense  of  shame 
capable  of  being  extinguished,  that  right  ho- 
nourable and  noble  loiSs  have  been  heard  to 
say,  and  without  contradiction  to  insist,  that 


for  small  debts,  in  this  ease,  there  ought  to  be 
no  remedy.  Why  no  remedy  ?  Because  af- 
fording a  remedy  against  injustice  encourages 
extravagance :  as  if,  with  this  or  any  other 
encouragement  that  oould  be  given  to  extra- 
vagance, the  extravagant  could  ever  be  the 
majority ;  as  i^  without  consent  on  his  part, 
wrong  in  a  pecuniary  shape  could  not  be  done 
to  a  man  in  a  variety  of  ways ;  as  if  disho- 
nesty were  not  still  worse  than  extravagance ; 
as  if,  whatever  were  the  amount,  the  loss  of 
what  is  due  to  him  were  not  a  greater  evil  to 
any  man,  than  the  payment  of  what  is  due; 
from  him  to  another  is. 

274.  In  pursuance  of  this  same  policy,  pro- 
perty, in  a  shape  in  which  noble  lords  and 
honourable  gentlemen  have  more  of  their  pro- 
perty than  in  all  other  shapes  put  together, 
is  exempted  from  the  obligation  of  affording 
the  satisfiu!tive  remedy — in  a  word,  from  the 
obligation  of  paying  debts,  while  property  in 
these  other  shapes  is  left  subject  to  it.  Noble 
lords  or  honourable  gentlemen  contract  debts, 
and  instead  of  paying  them,  lay  out  the  money 
in  the  purchase  of  land :  land  being  exempted 
from  the  obligation  of  being  sold  for  payment,- 
creditors  are  thus  cheated.  Noble  lord's  son 
is  too  noble,  honourable  gentleman's  son  too 
honourable,  to  pay  the  money,  but  not  so  t<^ 
keep  the  land.* 

275.  For  the  like  reasons,  mortgages  and 
other  chaiiges  upon  land  are  not  to  l^,  in  an 
effectual  way,  by  registration  or  otherwise, 
oMMle  knowable.  Why?  Because,  if  they  were, 
money,  of  whidi  it  were  known  that  if  lent 
it  would  not  be  recovered,  would  not  be  lent ; 
extravagance  would  thus  be  lessened ;  swin- 
dling, as  above,  would  thus  be  lessened;  and, 
in  a  cousitry  in  which  a  man  who  is  rich  and 
not  honest  receives  more  respect  than  a  man 
who  is  honest  and  not  rich, — obtainment  of 
undue  respect  for  opulence  not  possessed 
would  thus  be  lessened. 

276;  Por  Device  XIV.  —  Result  of  tkefiseure 
—  Groundkee  Arreetejbr  Debt.  -~  See  the 
Full-length  Petition. 

277  or  80.  Supplement  to  Device  y.  Oaths 
necessitated.  (Full-length  Petition,  pp.  454 
to  467.  Abridged  Petition,  p.  516,  art.  79.)— 
Consummation  of  the  mass  of  evil  shown  to 
be  produced  by  this  device  as  above.  By  this 
one  instrument,  evil  is  capable  of  bcang  pro- 
duced, more  than  by  ail  othen  put  together. 
For  by  it,  besides  the  evil  produced  by  itself, 
eternity  is  capable  of  being  given  to  the  evil 
produced  by  all  those  others. 

278  or  81.  Even  without  this  addition^ 
sufficient  for  any  ordinary  appetite  for  the 
pleasure  of  maleficence,  should  be  the  power 
of  the  singly-seated  absolutist.  Infinite,  how- 
ever, is  the  addition,  which  the  power  of  im- 
posing  oaths  |s  capable  of  making  to  it. 


•B7S&4W.  IV.o  104 (a9th Aug.  isai;) A«ehold 
and  copyhold  estates  were  rendered  liable  mr  1' 
•ad  contract  debts.  ^  JE'tf. 
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279 or  82.  EttiriMitioD  of  all  heretics- 
extirpation  of  all  liberals, — conceive  a  Don 
Ferdinand,  conceive  a  Don  Miguel,  bent  upon 
procuring  fisr  himself  these  two  gratifica- 
tions— either  of  them,  or,  which  would  save 
trouble,  both  together : — ^for  the  accomplish- 
ment o£  these  objects,  added  (suppose;  the 
obligation  of  making  re-application  of  those 
tortures,  the  application  of  which  used  to  be 
common  for  some  of  these  same  purposes.— 
Nothing  can  be  more  easy.  Two  fiHrnularies 
for  this  purpose  are  already  to  be  had  from 
geography  and  history.  He  goes  to  work  thus: 
An  appropriate  oath  of  the  promisMiry  kind 
is  ftaiaed.  All  public  functionaries  take  it : 
functionaries,  admiaistratlonal— judicial-^ 
military.  All  schoolmasters  and  schoolmis- 
tresses take  it :  they  administer  it*-all  of 
them -.to  their  respective  boarders  and  scho- 
lars. All  husbands  administer  it  to  their 
wives :  all  parents,  to  their  children,  who  by 
the  form  of  it  stand  engaged  to  transmit  it  to 
their  childr^  and  so  on  to  the  latest  poste- 
rity. Behold  here  a  sort  of  eatate  tail,  tor  the 
barring  of  which  vofiMe^  no  reeooery  is  avail- 
able. 

280  or  8S.  Dangerous  enough  in  an  abso- 
lute monarchy,  of  which  there  are  so  many 
examples, — it  is  still  more  dangerous  under 
a  pure  aristocracy,  of  which  there  b  one  ex- 
ample, and  under  that  composed  of  monarchy 
and  aristocracy,  of  which  there  is  another 
example.  A  monarch  has  caprices:  an  aristo*> 
cracy  has  no  caprices.  By  the  monarch  of  the 
day,  the  oath  imposed  one  hour,  may  be  taken 
off  the  next  hour.  Th«  oath  imposed  by  the 
monarch  of  one  day  may  be  taken  off  by  his 
successor-^ the  monardi  of  the  next  day. 
Under  an  aristocracy,  relief  has  no  such 
chance.  Long  b^ore  the  aristocracy-ridden 
monardiy  of  England  had  begun  to  lighten 
the  yoke  of  religious  tyranny  on  the  necks  of 
the  Catholic  subjects,  Austrian  monarchs  had 
nearly  removed  it  off  the  necks  of  their  Pro- 
testant subjects. 


281  or  84.  To  the  c«<ait  of  the  crilpis. 
duced  by  this  instrument,  addition  mnj  W 
made  day  afUr  day :  and,  as  to  daira«mi~if 
by  it  the  existenoe  of  the  evil  osn  beieoBid 
for  two  days  together,  so  may  it  be  to  the  end 
of  time. 

282 or 89.  Those,  who  are  so&ndofit, 
when  employed,  in  giving  support  to  tkdr 
own  sbister  interests  or  prejudiose,  oa  ose 
part  of  the  field  of  law,— might  do  wellto 
think,  how  capable  it  is  of  b«ag  employed 
against  those  same  interests  or  prejadieei»  ca 
another  part  of  that  aame  field.  A  ndiGiI, 
who  widies  to  see  it  continued  to  be  cb- 
ployed  against  Catholicism,  should  hsn  eos- 
sidered  how  capable  it  is  of  beiqg  enplofed 
against  radicalism.  Against  radicsliim?  To: 
or  against  any  the  smallest  melioratioa  is  the 
Ibrm  of  the  government. 

283or86.  Lord  Cartlerei«h  and  Lord  Sid. 
mouth,  when  they  enacted  the  Six  Acti, 
should,  after  making  a  few  more  rach  scti-* 
whatsoever  were  necessary  to  comfdete  tto 
plan — have  taken  this  method  of  givisg  per- 
petoitytoit.  Without  touching  the  ioitls- 
able  ooiimaiion  oath,  an  amendment  tacked 
to  it  would  have  done  the  busiaesi  it  qbol 
The  heavier  the  yoke  thus  laid  on  thcDceb 
of  the  suligect  many,  the  naore  exquiate  veoU 
then  have  been  the  tendeiaeea  of  all  rofil 


284  or  87.  WiU  it  be  aaid^*«  No:  br- 
midable  as  the  instrument  is,  the  apphcatiai 
made  of  it  will  never  be  carried  to  aaj  wk 
lengths?"  Let  him  that  says  so,  aay— at  «bt 
point  it  is  that  the  appUcatioB  will  be  nre  te 
stop.  Let  him  say— at  what  point  theip- 
petite  for  power  will  be  sure  to  stop.  Vk 
point  found,  let  him  say — whether,  dtv 
having  reached  that  point  ona  day,  it  oiaj  M 
go  on  the  next. 

285or88.  Observations  these —iiAiek,bf 
their  importance,  may,  it  is  hoped,  atoae  ftr 
the  irregularity  oooMnitted  1^  the  flMitiflB 
in  this  iSaoe  given  to  f 


MORE  ABRIDGED  PETITION  FOR  JUSTICE 


To  the  Hommrable  the  House  of  Conmane  :  the  PetiHon  of  the  Undertigned, 


Showcth, 

1 .  Tb  AT,  so  fiur  as  regards  the  law  in  gene- 
ral, and  the  constitutional  hranchin  particular, 
the  main  object  of  attachment  and  veneration 
is — the  law  called  Magna  Charta,  the  ear- 
liest of  all  statutes  now  recognised  as  such ; 
and  upon  occasion,  as  sudi  it  is  spoken  of  by 
bII  legislators  and  all  judges. 

2.  That  although,  in  large  proportion,  the 
happiness  of  us  all  does  in  truth  depend  upon 
Iflie  d^vte  of  observance  given  to  a  certain 


clause  of  it;  yet^  in  reject  of  thst  mat 
clause,  is  this  same  fundamental  lawgRwl;, 
notoriously,  and  continually  vialatsd:  fio- 
lated  by  all  judges  who  are  styledjadpnitti 
that  violation  connived  at  by  legisbton. 

3.  Thatthoiq(h,iBaadbythiscla«ttitii 
said  in  so  many  words —  *'  To  noons  wiBie 
deZoy,  to  no  one  eeii,  to  no  one  dem^aOkt;' 
meaning  by  justice,  judge's  service — the  am 
of  service  performed  by  a  ju4ge  as  suc^:  f^ 
is  this  wn»JiKtic§j  in  aU  coouiion4aw,  9^h 
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M4  eedeaiaAtical  eobrto,  wilfully  lUlt^ed  to 
lU — 9oU,  at  a  Tatt  and  extortions  price,  to 
those  who  are  able  to  purchase  it,  —  and 
dousif  to  all  thoee  who  are  unable:  in  which 
sad  case  are  the  immense  n^jonty  of  the 
whole  peo^. 

4.  That  the  sale,  tlkus  made  of  the  service 
performed  by  a  judge,  was  produced,  and  is 
continued,  by  the  mode  in  which  remunera- 
tion was  made  for  such  service :  the  matter 
of  such  remuneniion  coming  out  of  the  poc- 
kets of  those  by  whom  alone  the  beneiit  of 
such  service  w«s  supposed  to  be  reaped,  and 
increasing  with  the  nnmber  of  the  official 
operations,  performed,  or  folsely  said  to  be 
performed,  — and  the  number  and  length  of 
the  written  instruments  framed,  or  folsely 
said  to  be  framed, — on  the  occaaion  of  such 
service :  of  whidi  remuneration,  each  distinct 
portion  so  received  is  styled  a  fee. 

5.  That,  setting  asde  the  case  in  which  he 
is  paid  (as  by  money  in  the  shape  of  salary,) 
without  prospect  of  increase  of  pay  by  Icaqgth 
of  time, — there  are  two  modes  in  which  a 
workman  of  any  sort  is  paid  for  the  service 
done  by  him,  or  supposed  to  be  done:  one  is 
that  in  which  he  is  paid  for  the  quantity  and 
quality  of  the  work  ikme,  or  supposed  to  be 
done;  this  is  called  payment  by  the  job,  and 
theworkiscaUed>o^werA:  the  other  is  that 
in  which  be  is  paid  according  to  the  Ctme, 
during  which  he  is  occupied  or  supposed  to 
lie  ooeupied  in  doing  the  work;  this  is  called 
payment  by  the  time,  and  the  work  is  called 
iime'4Dprk, 

6.  That,  for  letting  in  operations  upon 
operations,  and  written  instruments  upon 
written  instruments,  and  applications  for  en- 
iSugementof  the  timer— «  proportionate  quan- 
tity of  deiojf  has  been  imd  is  made  necessary : 
nnd  here  may  be  seen  the  sinister  interest  in 
which  the  foctttious  part  of  the  delay  has  its 


7.  Thai,  in  wbidMoever  mode  the  payment 
is  made, —.where,  in  official  service,  there 
are  masters  and  servants  (styled  superior  and 
aubonfimrte)  occupied  or  supposed  to  be  oc- 
cupied in  the  same  work,  —  there  are  two 
-modes  in  which  the  benefit  of  such  remune- 
■ration  folds  its  way  into  the  pockets  of  the 
superior — in  the  present  case,  the  jud^e: 
one,  according  to  which  eadi  foe  is  paid  to 
himself;  the  other,  according  to  which  the 
fee  is  paid  to  the  possessor  of  some  office 
under  him,  of  which  he  has  the  patronage ; 
and  that  thus,  it  being  the  interest,  and  put 
into  the  power,  so  has  it  been  and  continues 
to  be  the  practice,  of  judges — to  rave  to  the 
utmost  the  price  paid,  by  the  suitors,  for  the 
service  of  the  subordinates  of  these  same 
judges. 

8.  That  the  same  eoromunity  of  sinister 
^interests,  whidi,  in  the  case  of  tbe  official 
"dass  of  lawyers,  has  place  between  superiors 


and  subordinates,  has  place  between  the 
whole  of  the  official  class  and  the  whole  re- 
maining dsss  (that  is  to  say,  the  professional) 
their  emolument  being  composed  of  payment 
made  for  service  done,  or  supposed  to  De  done, 
to  their  respective  clients — the  parties:  the 
more  suits  tbe  one  class  gets,  the  more  suits 
the  other  gets ;  and  the  more  money  the  one 
gets,  the  more  money  the  other  gets,  upon 
each  suit :  and  thus  it  is  that,  by  the  judges, 
to  swell  their  own  emoluments  to  the  utmost. 
the  suitors,  who  would  be  sufficiently  vexed 
by  the  suit  without  being  taxed,  are  taxed 
three  times  over :  by  payments  to  the  judges, 
by  payments  to  their  subordinates,  and  by 
payments  to  the  profossiooal  lawyers:  the 
classes  of  whom  are,  for  the  same  sinister  pur« 
pose,  multiplied  without  limit:  and  not  only 
without  use  to,  but  greatly  to  the  detriment 
o^  trutii  and  justice. 

9.  That,  while  thus  benefiting  themselves 
by  the  $ale  of  justice,  the  same  judges  —  by 
the  same  means — produce  benefit  to  them* 
selves  by  the  dental  of  justice ;  for  that,  in 
so  for  as  a  judge  saves  himself  from  being 
called  upon  to  perform  his  appropriate  service, 
without  losing  money  by  so  domg,  —  he  ob- 
tains eoMe  i  and,  as  the  total  amount  of  the 
remuneration  depends — partly  upon  the  num- 
ber of  the  suits,  partly  upon  the  amount  of 
profit  upon  each  suit,  —  and  the  number  of 
the  purchasers  decreases  as  the  price  increases, 
—  the  price  denumded  will  consequently  he 
always  as  high  as,  without  lessening  the  total 
profit,  bv  lessening  the  number  of  the  purr 
chasers,  it  can  be  made  to  be.  Here  then,  in 
the  sale  of  what  is  called  justice,  as  in  the 
sale  of  ffoodtt  a  constant  calculation  has,  at 
all  times,  been  carrying  on;  and,  that  the 
price  is  no  higher  than  it  is,  is  owing  to  this 
— namely,  that  if  it  were  higher,  more  would 
be  lost  by  tbe  number  of  the  persons  jwe- 
vented  from  being  customers,  than  gained  by 
the  extra  tax  imposed  upon  those  who  become 
customers. 

10.  That  thus,  although  in  point  of  mora^ 
Uty  it  is,  and  in  point  of  law  it  ought  to  be 
made,  the  duty  of  a  judge— to  make  the  num- 
ber of  those  to  whom  his  service  is  rendered 
as  great,  and  the  service  rendered  to  each 
as  great,  and  as  cheap,  as  possible, — yet  so 
it  is,  that  it  having,  as  above,  been  made  his 
itUereet,  as  well  as  put  into  his  power,  to  ren- 
der tbe  number  of  those  to  whom  his  service 
is  rendered  as  small,  and  the  service  rendered 
to  eadi  as  small,  and  dear,  as  possible,  —  his 
interest  is  thus,  by  these  arrangements,  put 
into  a  state  of  opposition  to  such  his  moral 
duty:  —  opposition,  as  complete  as  possible. 

1 1.  Thfl^,  in  respect  of  expense,  such  is  the 
effect  of  this  sinister  interest,  that,  where 
money  or  money's  worth  is  the  subject  of  dis- 
pute, .^  in  the  common-law  courts,  the  least 
amount  of  the  expense  is,  on  each  side,  under 
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the  most  &vourable  drcttinstanoes,  upwards 
6f  £30 ;  while,  in  cases  to  a  large  extent,  it 
amounts  to  hundreds  of  pounds,  and  in  the 
equity  courts  to  much  more :  and,  by  appeal 
from  court  to  court,  one  above  another,  un- 
der different  names, — it  may  be,  and  is,  raised 
to  thousands  of  pounds:  in  the  equity  courts 
to  little  if  anything  short  of  tens  of  thousands 
of  pounds :  and  this  in  cases  in  which,  under 
the  only  mode  of  procedure  really  conducive 
to,  or  aiming  at,  justice  (of  whidi  mode  pre- 
sently) the  suit  would  be  heard  and  deter- 
mined, without  any  expense  in  the  shape  of 
s  money y  and  at  an  inconsiderable  expense  in  the 
shape  of  time. 

12.  That,  in  cases  of  bankruptcy  and  inso^ 
vettey,  matters  are  so  ordered,  that, — in  a 
great,  not  to  say  the  greater,  part  of  the  indi- 
vidual  instances,  — the  persons  among  whom 
the  greater  part,  not  unfrequently  the  whole, 
of  the  effects  are  distributed,  are — not  the 
creditors,  but  the  lawyers : — the  lawyers  of 
both  classes :  and,  as  if  to  thicken  the  con- 
fusion and  increase  the  plunderage,  —  insol' 
vency  and  bankrvptcyy  in  themselves  t-he  same 
thing,  are  dealt  with,  by  two  different  sorts 
of  judicatories, — examining  into  the  fiicts  in 
two  different  sorts  of  ways,  upon  two  differ- 
ent sorts  of  principles :  every  insolvent  having 
moreover  given  to  him  the  means  of  making 
himself  a  bankrupt. 

1 3.  That,  in  the  courts  called  equity  courts, 
matters  are  so  ordered,  that,  when  a  fortune 
is  left  (for  example  to  a  female)  by  a  last  will, 
so  it  is  that,  in  cases  to  a  la^  extent,  she 
cannot  receive  it,  till  it  has  passed  through 
an  equity  court ;  and  the  consequence  is  that, 
if  the  fortune_say  £10,000— has  fidlen  to 
her  at  a  period  of  early  infancy,  and,  upon  the 
strength  of  it,  she  has  made  and  received  pro- 
mise of  marriage,  — upon  coming  of  age,  when 
she  should  receive  it,  if  at  the  end  of  eight 
years  from  the  death  of  the  testator,  she  has 
received  so  much  as  a  penny  for  her  subsist- 
ence, it  is  a  fsvourable  case  for  her :  and,  by 
an  opponent,  if  he  chooses  to  be  at  the  ex- 
pense, may  this  delay  (as  witness  a  trustwor- 
thy writer*),  be  "  dauhUd  or  trebled:**  the 
proceeds  being  in  the  meantime  swallowed 
up  by  the  judges  and  their  confederates. 

14.  That,  by  intervals  of  inaction  between 
one  part  and  another  of  the  same  suit— in- 
tervals of  from  eighteen  to  one  hundred  and 
twenty  days  between  term  and  term,  and  of 
six  months  or  twelve  months  between  assizes 
and  assizes,  —  matters  are  so  ordered,  that, 
on  the  occasion  of  a  penal  suit,  whidi,  by  pro- 
ceeding as  before  a  justice  of  the  peace,  would 
have  been  heard  and  determined  in  a  few 
minutes, — the  accused,  guilty  or  innocent,  is 
confined  in  a  prison  for  six  months  or  twelve 

*  Cooper  on  the  Court  of  Chancery,  anno 
1828,  p.  91. 


or  to  fior- 


months,  there  tolfaiger,  before  the  defiMiivc 
examination  called  the  trial  is  perlonaed* 
Thus  is  produced  the  so-mudi-laaiarted  coa- 
tammatum:  a  disease  not  least  deidoced  bf 
those  to  whose  profit,  and  tlioae  by  wh<isi 
indifference,  it  is  suffered  to  contiBee.  All 
this  while,  if  for  a  an^e  rooment  injiMtiee 
sleeps,  why  should  justice  ?  fiveo  in  aaUMth 
time,  if  the  God  of  justice  forhids  not  tlie 
drawing  of  an  ox  or  an  aas,  at  that  tune,  oet 
of  a  pit, — with  what  reason  can  he  be  sup- 
posed to  forbid  the  drawing  an  i 
woman,  or  child,  out  of  a  priaon? 
bid,  for  a  moment,  any  operatian 
or  conducive  to  the  prevention, 
or  punishment  of  crimes,  or  to  i 
the  suffering? 

15.  That,  in  an  equity  court,  an  i 
which,  by  proceeding  as  by  a  justice  of  the 
peace,  might  be  broi^t  out  in  the  aaoae  n- 
nute  as  that  iidiich  produced  the  qaeatioB, — 
may  be  made  to  take  five  years  or  wan  to 
extract, — if  he  to  whom  it  is  put  will  distri- 
bute among  the  judges  and  other  lawyera  the 
price  put  upon  the  delay;  and,  in  cases  to  a 
great  extent,  when  the  answer  is 
tained,  all  the  use  made  of  it  is — ^tlu 
a  man  to  give  commencement  to  another  i 
--a  suit  at  common  law:  the  coiiiiiiosi-1bw 
judges, — whatsoever  question  they  aUow  to 
be  put  to  a  witness  at  the  trtat,  that  is  to  say, 
towards  the  conchuion  of  a  suit, — not  aofler- 
ing  any  question  to  be  put  to  t^  party,  at  the 
commencanent  of  that  same  aoit.  And  why? 
Even  because,  if  they  did,  suits  in  large  pro* 
portion  would,  in  less  than  an  hour,  be  eec^ 
of  them  nipt  in  the  bud ;  — these  same  iiM&> 
vidual  suits,  of  wtask,  in  equity,  the  mefe 
commencement  may,  as  above,  be  made  to  last 
more  than  five  years. 

16.  That,  on  pain  of  losing  his  right — 
whatsoever  may  be  the  value  of  that  saaae 
right, — this  is  the  course,  which  a  maDnaay 
be  obliged  to  take,  in  order,  for  example,  to 
put  it  to  another  man  to  acknowledge  or  deny 
his  own  handwriting:  —this beii^ the osdy 
course  whidi  can  be  taken,  nHien  no  third  per- 
■on — who  has  seen  him  write,  or  in  any  o^cr 
#ay  is  sufficiendy  acquainted  with  his  hand- 
writing,— can  be  discovered,  and  nMidetoas»- 
■wer :  common-law  judges  refosing  to  aafler 
any  such  question  to  be  pot,  to  any  pcnon 
who  is  a  party  to  the  suit :  toinsincefity  tlras 
scandalous,  on  the  part  of  a  suitor  who  is  con- 
scious of  being  in  the  wrong,  afibrdii^  in  tins 
way  encouragement  and  reward. 

17.  That,  on  a  proceeding  before  a  jnstica 
of  the  peace,  or  in  a  small-debt  oomt,  tiw 
matter  of  hnc,  and  the  matter  of  Jbef  on  whidb 
the  demand  is  grounded,  are  brooght  fiorwaid 
at  the  very  outset;  and,  in  many  if  not  most 
cases,  the  evideace  in  support  of  it  at  the  aaoie 
time :  and  so,  either  at  that  same  time,  or  en 
as  early  a  day  as  may  )w,  it  is,  in  regard  to 
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the  defence :  And  here^  if^  in  any  one  cue, 
this  mode  of  proceeding  is,  in  a  greater  degree 
than  any  other  that  can  be  employed,  condn- 
fSTc  —  not  only  to  the  exclusion  of  needless 
expense,  delay,  and  ▼ezation,-^bnt  moreover 
to  right  decutoR, — we  humbly  entreat  the 
HonottFable  House  to  consider,  whether  it 
can  be  any  otherwise  in  any  other  case. 

18.  That,  in  the  common-law  courts, — 
both  in  cases  called  criminal  or  penal,  and  in 
cases  between  man  and  man,  called  ciW, — 
so  loet  are  judges  to  all  sense  of  shame,  that 
not  only  do  they  carry  on,  but  openly  arow — 
yes,  and  in  so  many  words — tiie  practioe  of 
gi?ing  '*  decisions**  not  grounded om  the  merite; 
that  istosay,  of  deddmg  contrary  to  justice: 
for,  by  a  judge,  how  is  it  that  justice  can  be 
contravened,  or  injustice  committed,  if  it  be 
not  by  purposely  deciding  otherwise  than  a&> 
cording  to  the  merits?  ^d  to  this  dissolute- 
ness is  given  the  denomination,  and  the  praise, 
f^tetrictneee:  and,  sudi  is  the  blindness  pro- 
duced by  the  arts  of  delusion  on  the  public 
mind, — that  this  abomination  is,  by  non- 
lawyers,  commonly  supposed  to  be,  because 
by  lawyers  it  is  said  to  be,  necessary,  or  at 
any  rate  conducive,  to  justice. 

19.  That,  acoordLogly,  it  is  without  scruple 
that  they  give  one  man's  whole  property  to 
cuiother  roan,  for  no  reason  than  that  some 
lawyer,  official  or  professional,  or  some  clerk 
in  the  employ  of  one  or  other  of  them  or  of 
eorae  third  person,  has  inserted,  in  some  word, 
material  or  immaterial,  in  some  writing,  ma- 
terial or  immaterial,  a  letter  which  is,  or  is  said 
to  be,  a  wrong  one,  '^  or  has  omitted  a  rig^t 
one. 

2D.  That,  by  the  same  means,  and  on  the 
eame  pretence,  and  without  any  the  least 
aymptom  of  regret,  they  give,  habitually  and 
constantly,  impunity  to  crime  in  every  shape : 
the  most  mischievous  and  atrocious  not  ex- 
cepted. 

21.  That,  for  example,  it  was  but  the  other 
day,  that  a  man, — who,  beyond  all  doubt, 
had  cut  off  the  head  of  a  child,  was,  at  the 
instance  of  a  judge,  and  for  no  other  reason 
than  that  a  word  in  a  written  instrument  had 
been  wrong  spelt;  acquitted :  by  which  same 
means,  with  the  approbation  of  all  the  judges, 
impunity  may,  at  any  time,  by  any  man,  in 
the  situatiott  of  a  lawyer's  clerk,  be  given 
to  any  other  man,  for  any  crime:  and,  under 
favourable  dreumstanoes,  the  crime  may  be 
planned,  and  impunity  secured  to  it,  before- 
hand. 

22.  That  this  practice  is  the  more  flagrantly 
inexcusable,— .inasmuch  as,  while  it  is  car- 
ried on  by  a  common-law  judge,  it  is  not 
carried  on  by  an  equity  judge ;  nor,  unless  by 
acddent,  and  in  imitation  of  the  bad  example 
so  set  by  superiors,  is  it,  by  a  justice  of  the 
peace,  or  by  a  small-debt  court.  . 

23.  That,  on  any  occasion,  the  same  judge,  ] 


who  onltoorthatfenneroeeasidnfaaafirnmed 
his  decision  on  grounds  contrary  to  the  merits, 
dedines,  if  he  pleases,  to  pursue  this  course, 
and  makes  a  merit  of  so  doing:  that,  in  this 
way,  any  aet  of  these  judges  mav, — under  the 
direction,  as  usual,  and  in  eompOanoe  with  the 
will,  of  the  ehief^ — give  the  thing  in  ques- 
tion— the  estate  or  the  money — to  which- 
ever of  two  men  he  pleases;  by  which  means» 
without  possibility  of  discovery,  corruption 
to  any  amount  may,  on  the  part  of  judges  in 
any  number,  have  had  place. 

24.  That,  by  all  judges  who  are  commonly 
styledj«iff«s  —  eommon-law  judges  as  well  em 
equity  juries  (not  to  speak  of  others  who  are 
not  so  styled,}  mendadty,  in  one  diape  or 
other,  is — openly,  as  wdl  as  habitually — li- 
censed, rewanSed,  necesdtated,  and  practised : 
and,  by  theee  same  judges,  by  such  mendadty, 
is  filthy  lucre  knowingly  and  wilfully  ob* 
tained. 

25.  That,  by  habit,  to  such  a  degree  is  all 
shame  for  the  practice  of  so  scandalous  a  vice 
extinguished, — that  when  a  criminal  who, 
consdous  of  his  being  guilty,  confesses  himself 
so  to  be,  — the  judge,  as  a  matter  of  course, 
by  persuasion  purposely  applied,  engages  him 
to  dedare  himself  notguUtg:  as  if,  supposing 
it  desirable  that  other  proof  should  be  made, 
it  could  not  as  well  be  made  without  that  lie 
as  with  it. 

26.  That,  in  like  manner,  what  frequently 
happens  is — that  vdien,  no  one  entertaining 
the  least  doubt  of  the  man's  guilt,  he  is  ac- 
cordingly by  the  jury  about  to  be  declared 
evt&y, — the  judge,  by  persuasion  purpose^ 
ly  applied,  engages  them  to  declare  him  noi 
gmi&f:  and — so  wretdiedly,  by  thoughtless 
excess  in  the  punishment,  has  the  law  been 
contrived — the  law,  or  that  which  passes  for 
such -~  (meaning  the  common  law  in  contra- 
distinction to  the  statute  law) — that,  in  the 
individual  instance,  more  evU  is  perhaps  ex- 
duded  by  abatement  in  that  same  excess,  than 
produced  by  the  immorality  and  the  insubor- 
dination thus  exemplified. 

27.  That,  in  common  law,  under  the  name 
oijmdgee,  and  in  equity,  under  the  name  of 
Nuulers  in  diancery,  — judges  have  been,  and 
habitually  continue  to  be,  in  the  practice  of 
exacting  fees  for  operations  never  performed : 
for  attendances  (for  example)  never  paid: 
thus  adding  extortion  to  fraud:  at  the  same 
time,  not  merely  admitting  but  compelling 
the  lawyers  of  the  parties  to  be  sharers  in  the 
same  giult,  thus  multiplying  the  expense  to 
the  suitors,  for  the  sake  of  the  profit  to  the 
bwyers:  —  and  this  abomination — though 
brou^t  to  their  view  by  evidence  whidi  they 
have  caused  to  be  printed, — the  comnns- 
sioners,  appointed  for  the  purpose  of  perpe-* 
tuating,  on  pretence  of  abrogating,  abuses,  — 
have,  together  with  the  above-mentioned  and 
so  many  other  abuses,  suffered  to  pass  with- 
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out  caHing  for  its  abrbgstion, — and  wkhsot 
censare,  or  token  of  dinpprobation. 

28.  That^  nnder  the  system  thus  iaitlifiilly, 
howsoever  iraper£ectly,  delineated, -« every 
man  who  is  to  a  certain  degree  wedthy,  has 
it  completely  in  his  power  to  rain  any  other 
man  who  is  to  a  certain  d^;ree  leas  wealthy 
than  himself:  at  the  eipenseof  a  proprietor, 
—whether  the  property  be  in  the  possession 
of  the  one  or  tiie  other, — gratification  may 
thus  be  given  by  the  wealthy  man  to  hu 
avarice :  at  the  expense  of  any  man,  proprie- 
tor or  non-proprietor,  to  his  avarice,  or  to  his 
groundless  hatred  or  vengeance :  the  poorer 
the  victim,  the  less  time  and  meaey  will  the 
gratification  thus  afforded  to  tiie  oppressor 
cost  him:  in  the  lawyers  of  all  classes,  and 
anore  espedaily  in  the  judges, — on  condition 
of  distrilmting  among  them  the  requisite  sums 
in  the  establlahed  proportions, — he  will,  on 
this  as  on  other  occasions,  behold  and  find  his 
ever-ready  instruments. 

29.  That,  aooordingly,  under  such  judges 
and  and  laws,  secvity  for  whatsoever  is  sMist 
dear  to  man — property,  power,  reputation, 
personal  comfort ;  condition  in  life,  life  itself 
— is  an  empty  name : — witness,  in  regard  to 
all  real  property,  the  printed  declaration  vi 
an  honest  lawyer,  whose  name  is  so  happily 
to  be  found  on  the  list  of  the  comndssioners 
appointed  to  make  report  to  the  Honourable 
House  on  that  subject.  "  No  title"  (says  he 
in  so  many  words,)  at  present,  can  be  canal, 
dered  as  perfectly  *«safe."*— andit  isby  the 
ainister  interest  iierein  hoUen  -up  to  view, 
that  this,  as  well  as  the  other  portions  of  the 
law,  have  been  brougifat  to  this  pass. 

80.  That,  to  keep  the  door  shut,  as  doae 
as  possible,  against  all  endeavours  to  apply 
to  that  system  of  disorder  and  malefioenoe 
any  effectual  remedy, — pains  are  oonstairtly 
taken,  to  induce  the  persuasion,  that  of  all 
these  disorders,  the  cause  is  to  be  fovnd— 
not  in  human  maleficence,  but  in  the  un- 
changeable nature  of  things :  — but,  in  any 
such  notion,  what  degree  of  truth  there  is, 
we  leave  it — after  the  exposure  thus  made, 
—  we  leave  it  to  all  men  to  imagine,  and  we 
humbly  leave  it  to  the  Honourable  House  to 
pronounce. 

91.  That,  should  it  be  affirmed  that  this 
our  humble  representation  is  exaggerated,  and 
in  proof  of  its  bdng  so,  should  it  foe  asked — 
hxm,  if  the  provision  made  fi>r  the  support  of 
rights  and  exclusion  of  wrongs  were  no  bet- 
ter than  as  above  represented,  society  could 
be  kept  together ; —should  tUs  be  asked, 
the  answer  is— that  it  would  not  be  kept  to- 

*  Buggesdons  sent  to  the  Gemndsskmeis  ap- 
pofaited  to  inquire  into  the  Laws  of  Real  Pro- 
perty,  by  John  Tyneil,  of  Linoain'a  bm.  Bar- 
rister: London,  1829,  p.  168. 


getiMr,  but  for  tfiree  thi^B :  namdy ,  Isf ,  Hm 
dreumstaaoe — thai  the  nan  of  law,  tlmigk 
from  delinquenqr  in  the  shape  €i/wwmd,  fim 
which,  in  his  view  of  it,  h^haa  tittle  or  no- 
thing  to  fear, '—he  has  mora  to  profit  thai 
to  suifor, — yet,  as  to  crimea  of  iwofeacr,-. 
under  the  imposribility  of  providing  protec- 
tion for  himself  without  extending  it  to  tbe 
oommnnity  at  large,  — he  fisela  it  hia  intCRss 
to  do  more  «r  leas  towards  the  cxdnsioB  cf 
them;— 2tf,  The gwardian influence  of  jwtiie 
cptiiuMi,  under  fovour  ctf  that  liberty,  prca- 
nous  aa  it  is,  whkh  the  preas  Is  left  in  poi. 
session  of; — &fandissf,  Anexpec^latien,— 
though  prodaeed  by  delusion  in  spite  of  ex- 
perience,— that,  on  eadi  ooeaaaon,  wHl  k 
done  that  whi<^  ought  to  be  done,  or  aome- 
thiQg  to  the  like  dfeet :  on  which  laat  aeoooat 
we  cannot  but  acknowledge,  that  it  were 
better  the  dduaioB  ahonld  continiae,  were  it 
not  that  it  is  not  possible  that  the  diseidw 
should,  any  fhtther  than  it  is  laid  opca^  re- 
ceive any  effisctual  remedy. 

82.  Finally,  in  regard  to  the  ao  ofUn^Ma- 
tioned  svaisiary  ayatem,  whick  ia  of  conne 
represented  by  lawyers,  and  thonoe  regarded 
by  others,  as  having  nothing  but  di^irteh  to 
reoommeDdit;  we  humbly  iaaaet,  aaddbl- 
lenge  them  to  disprove  it,  that.  Sor  ■etiiurie 
of  deciaion,  and  tiience  for  giving  execatias 
and  effect  to  the  law  in  all  ita  parts,  —it  ii 
6r  better  adapted — not  only  tfaaa  the  syslea 
styled  regtdmrt  but  moreover  than  any  oAer 
that  can  be  named. 

33.  We  therefore  humbly  pray  _tk«t.  with 


be  found  requisite,  —  this  same  syvtcm  «f 
summary  procedure  may  be  universaBy  esta- 
Uiahed — tifudidanf  estahljahmept,  aauted  U 
the  applicatum  of  it,  inatitttted, — and  the  s^ 
tem  styled  regular  eompletciy  extirpated. 

84.  Forforther  particulars  of  tlie  pii  ws 
and  the  main  cause  of  it,  but  more  *^r^ff'^ 
of  the  remedy, — we  take  the  liber^  ItmMf 
to  reier  the  Honourable  Hoiiae  to  tho  finas 
of  petition,  intitaled  ]^M4emftk  fiatiUm/m 
jM$tice^  Abridged  PMUm  fir  *^  ' 
jRetihon  for  CodificaUm^—^ 
name  of  JmsMT  Bbntham,  who 
has  made  himself  thfooc^ovt  reapaaaible  iir 
the  correctness  of  the  atateDMUts  r 
tained :  and  to  thoae  iHio 
fix*  the  perusal,  we  leave  it  to  : 
say, — whether  a  man,  by  whom  a  life  rf 
more  than  fouraoore  years  has  boen  paascd 
without  spot,  and  more  than  sixty  of  thm 
employed  on  worka  on  Icgislailoo,  uAkh  ia 
every  part  of  the  civiUaed  wodd  arc  kaon 
and  regarded  with  approbaitioa, — would,  oa 

—in  the  fiuse  of  that  same  wucM,  K^hdy 
hazard  any  aasertioawidHNitaQBa  I   ~ 
ground. 
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WHICH  MAY  BE  ADDED  OR  NOT  TO  ANY  ONE  OP  THE  THREE  OR 
ANY  OTHER  PROPOSED  PETITION. 


SECTION  L 

COftRCPTXON  —  Its  IMPITTABILITT  TO 
BVOLIBB  JCDOES. 

1 .  Co&EUPTiON  IB  generally  spoken  of  as  the 
ne  fhiM  nUra  of  depravity  in  a  judge.  By  Eng- 
lishmen, the  English  are  commonly  spoken 
of  as  forming,  in  respect  of  deamess  from 
this  stain,  an  honourable  oontrest  with  the 
judges  of  other  ooantries.  After  reference 
ina&  to  what  is  above,  we  entreat  those 
whom  it  may  ooncem,  (and  the  Honourable 
House  in  more  especial  manner,  to  consider 
-^  whetiier,  either  comiption,  or  something 
still  worse,  is  not,  beyond  dispute,  with  £ew 
or  no  exceptions,  but  too  justly  imputable  to 
English  judges.  For — u  dadal  mA  moU  di 
justice,  with  profit  by  the  amount  of  the  ssle, 
be  not  corruption,  or  something  still  worse, 
what  is? 

2.  Like  other  trades, .» the  trade,  which 
may  with  proprie^  be  termed  the  trade  of 
c&rrmtion,  may  be  carried  on — either  in  the 
relBii  or  in  the  wkoUaale  way:  in  the  retiul 
way,  when  it  is  at  the  charge  of  individuals 
cmly  that  it  is  carried  on ;  in  the  wholesale 
way,  when  it  is  at  Idie  charge  of  hondreds  of 
thousands  and  mittions  that  it  is  carried  on: 
by  Bale  of  justice  at  the  charge  ef  tens  of  thou- 
aands,  wiUi  benefit  in  the  riiape  of  pecuniary 
profit :  by  denial  of  jastioe,  at  the  chaige  of 
millions,  witii  benefit  in  the  riiape  of  eaee. 

3.  By  the  word  corruption^  only  in  that 
which  has  just  been  styled  the  retaU  mode  is 
the  thing  itself  commonly  brought  to  view. 
In  this  ease,  the  conception  formed  of  the 
magnitude  of  the  evil  produced,  is  natnraUy 
much  exaggerated.  Cause  of  the  exaggera- 
tion, this :  In  so  fir  as  carried  on  in  tibe  rv- 
i€dl  mode,  whatsoever  interoonrae  has  place 
on  the  ocGsdon  is  of  course  carried  on  in 
secret :  by  the  secresy,  suspicion,  and  that  on 
the  most  incontestable  grounds,  is  excited; 
fscts,  though  it  were  in  small  number,  tran- 
apirittg  by  accident^ —especially  when  other 
persons  of  note  are  ooneemed  in  them,  or 
&ifected  by  them — sufllce  to  produce  in  the 
public  mind  the  oonception — that  the  in- 
stanees  in  which  ft  his  pbce  are  mudi  more 
numerous  than  in  realil^  they  are.  Under  go- 
remments,  and  in  jndicatones,  in  which  means 
of  corruptien,  prodndng  profit  by  money  or 
money's  worth  TSoeived  in  the  direct  way, 
bave  place,  —  the  probable  number  of  these 
instances  is  not  veiV  great.  Why?  Because 
in  this  case  the  receiver  must  put  faimielf  in 


i^  power  of  the  giver :  and  beeause  a  pro- 
posed giver  will  not,  without  such  a  sum  in 
his  hands  as  will  (he  thinks)  suffice  to  out* 
weigh  the  fear  of  the  risk  in  the  mind  of  the 
judge,  incur  the  risk  of  bein^  delivered  over 
to  punishment  by  that  same  judge. 

4.  In  a  direct  way  in  the  shape  of  money^ 
small  indeed,  comparatively  qjc^king,  is  the 
probability,  that,  on  the  part  of  an  English 
judge,  corruption  should  have  plaee.  V^iy  ? 
BeoMise,  so  fiff  as  concerns  reputation,  —  by 
a  judge,  a  bribe  could  not  be  received  in  a 
direct  way  without  his  puttuig  faimseU^  em 
above,  in  the  power  of  the  bribe^ffiver.  But, 
indirect  ways  there  are,  in  which  no  audi 
danger  has  place :  —  where,  finr  examine,  it  is 
not  the  judge,  but  a  connexion  of  the  judge's, 
that  receives  the  benefit  in  question;— .and 
HuU  fi'om  a  connexion  of  the  party;  esp^ 
daily  if  it  be  in  the  shape  —  not  of  money, 
but,  fi>r  example,  eE  a  lucrative  office,  or  a 
hicrative  bargab. 

5.  Note  here,  that  on  the  part  of  a  judge, 
as  on  the  part  of  any  other  man,  —  where, 
in  this  or  any  other  shape,  miacandMCt  has 
place,  -..  the  amount  of  the  evil  in  all  shapes 
taken  togeilier  being  given,  it  matters  not 
what  has  been  the  motioe.  In  the  case  of  a 
judge, — besides  eey-regarding  interest  in  re* 
spect  of  money  or  money's  worth  at  the  hands 
of  individuals, — ^temptations  to  the  operation 
of  whidi  his  prolnty  stands  exposed,  are  — 
selfregarding  interest  in  respect  of  desire  of 
the  matter  of  good  in  that  end  other  iliapes, 
at  ibe  hands  of  government,  together  vMx 
eympathy^  and  oKtipathy  as  towards  indivi- 
duals or  dasses  of  any  sort,  —  on  whatever 
account — private  or  public.  Now  then— 
to  eoRuption,  -^  (if  corruption  is  the  name 
to  be  given  to  misconduct  otherwise  then 
fi'om  blameless  misconception)  — to  corrup- 
tion in  the  retail  mode,  from  all  these  sources, 
the  probity  of  the  judge  stands  mora  or 
less  exposed,  —  in  all  countries,  and  in  all 
judicatories.  Why?  Because,  by  all  these 
effident  causes,  misconduct,  in  any  shape,, 
may,  on  the  part  of  a  functionary,  in  that  aa 
in  any  other  situation,  be  made  to  have  place, 
without  need  of  intercourse  with  any  other 
individual;  and  this,  unless  drcumstantial 
evidence  be  recdved  as  sufficient,  without 
possibility  of  its  being,  fiyr  the  purpose  of 
censure,  proved  dther  in  a  legal  tribunal,  or 
even  in  the  tribnaal  of  public  opinion. 

6.  Thus  it  is,  that,  in  raspect  of  oorrap- 
tion,  oatried  on  by  fimdaonaries  in  all  eitua- 
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tions  in  the  r«lat7mode,  England  is  not  much 
otherwise  than  upon  a  footing  with  other 
countries :  while,  in  respect  of  the  corruption 
trade,  carried  on  by  judges  in  the  wholesale 
way,  as  above,  she  is  altogether  unrivalled. 

7.  Without  any  the  smallest  fear  of  punish- 
ment, —  without  even  any  considerable  fear, 
if  any  at  all,  of  any  such  disrepute  as  he  is 
capable  of  being  influenced  by,  —  an  English 
judge,  on  a  question  in  which  the  ruling  one 
or  the  sub-ruling  few  are  supposed  by  him  to 
take  an  interest,  may  commit  injustice  to  any 
amount  in  £ivour  oi  that  side :  without  dan- 
ger of  any  such  disrepute,  for  two  reasons:  — 
I.  Because,  at  the  hands  of  all  with  whom  he 
if  in  the  habit  of  passing  his  time,  or  is  in  any 
particular  way  connected, — i  instead  of  dis- 
approbation, approbation  is  the  sentiment  he 
will  make  sure  of  experiencing;  2.  Because, 
in  the  situation  of  a  judge,  —  partiality  in 
fitvour  of  that  side  is  so  general,  not  to  say 
universal,  and  is  the  result  of  influence  noto- 
riously so  irresistible,  that,  on  the  part  even 
of  those  who  suflfer  by  it,  slight  is  the  degree 
of  disapprobation  which  it  odls  forth :  a  mere 
nothing  in  comparison  of  that  which  would 
have  place,  if  it  were  by  hard  money,  to  the 
same  value,  that  it  was  produced. 
.  8.  In  the  case  of  an  alleged  libel,  for  ex- 
ample, against  a  government  functionary,  as 
vich,  —  what  man  is  there  that  ever  expects, 
that  the  chief-justice  will  fiul  to  do  his  ut- 
most to  procure  the  conviction  of  the  alleged 
UbeUer? — or,  on  the  prosecution  of  a  justice 
of  peaoe,  to  screen  him  from  punishment? 
If  uufidineiit  be  the  mode,  the  jury  will  be 
directed  accordingly;  if  tn/bnaahoa,  the  im- 
punity will,  as  fitr  as  possible,  be  conferred 
at  an  earlier  stage: — the  rtfi!t  will  be  refused: 
the  established  maxim  about  motives — (no 
conviction  withoutproqf  of  a  corrupt  motive) 
•^  being  of  itself  equivalent  to  a  statute  law 
granting  impunity  to  every  abuse  of  power 
on  the  part  of  every  individual  placed  in  that 
same  oiBce.  A  justice  of  peace,  supposing  it 
possible  that  punishment  be  his  desire,  would 
not  be  indulged  with  it :  for,  by  the  example 
of  his  punishment,  delinquency  on  the  part 
of  others — 4000  and  more,  acting  in  that 
same  office  —  might  be  more  or  less  chedced : 
not  to  sprak  of  official  men,  in  other  offices, 
whether  below  him,  on  a  level  with  him,  or 
even  above  him.  In  as  fitf  as  in  that  office  a 
man  is  deterred  from  abuse  of  its  powers — 
it  is  bjr  foar^-not  of  conviction  (a  disaster 
to  which  be  does  not  stand  exposed)  but  of 
prosecmtiws;  to  which,  whatsoever  can  be 
done  for  him,  he  cannot  but  remain  exposed, 
at  the  hands  of  any  such  adequately  opulent 
individuals,  ui  whose  breast  resentment  has  so 
&r  got  the  upper  hand  of  prudence, 

9.  As  to  inoomqttibiiit^  and  indepeiuknce, 
—under  Matchless  Constitution,  every  judge 
is,  on  every  occasbn,  acted  upon  by  that  same 
matter  of  oomiption,  of  which  the  fountain 


springs  from  behind  the  throne:  he  aloiie  ex- 
cepted, who  for  himself  has  nothiqg  to  widi 
for,  nor  has  relation,  friend,  or  enemy.  Whst 
then,  but  either  deceiver  or  deceived,  en  smf 
be,  by  whom,  in  the  situation  of  an  EngU 
judge,  any  such  quality  as  indepemdenee  is 
said  to  have  place? 

two  laws— iMu2e,  both  of  them,  bj  these 
same  judges  who'  *'  never  make  any  law,"— 
two  laws — either  of  them,  much  more  both 
of  them  together  (not  to  speak  of  tbe  fbllat 
assurance  at  the  hands  of  legislators,  of  which 
presently,)  suffice  to  keep  banished  from  the 
mind  of  an  English  judge,  aU  apprebensMNi  of 
punishment,  in  any  shape,  for  anytfasag  done 
in  the  exercise  of  his  power.  One  ta  — that 
which  enables  a  public  man,  to  whom  adseon- 
duct  is  imputed,  to  bring  down  pm  * 
on  the  head  of  the  imputer,  without  ( 
himself,  on  that  occasion,  to  any  waA  wi- 
pleasant  accident,  as  that  <^  hearing  the  fmth 
of  the  imputation  proved,  out  of  tlie  adver- 
sary's, or  any  other  mouth:  the  other  is,  thst 
which  preserves  him  from  the  still  iBore  na- 
pleasant  accident  of  hearing  it  proved  oat  sf 
his  own  mouth. 

Where  the  procedure  is  by  fa/iwaruis, 
true  it  is — that,  in  some  instancea,  the  ooart 
has  refused  to  grant  what  is  called  ike  nde 
(namely,  the  rule  by  which  it  ia  auflfeicd  to 
go  on,)  without  an  affidavit  denying  the  trath 
of  the  imputation.  But,  for  preserving  an 
oppressed  complainant  from  beiqg  pnnuhed 
instead  of  the  oj^eesor,  what  woak6.  tios 
practice  do,  were  it  ever  so  sure  to  be  adhered 
to?  Just  nothing.  Whether  any  judge,  whose 
pleasure  it  has  been  to  receive  a  bribe,  wiH 
have  received  the  bribe-giver,  with  a  thod 
person  in  his  hand,  to  bear  witness  of  ^ 
transactioii,  may  be  left  to  be  imagined:  and* 
without  such  third  person,  the  evidciioe  of 
the  bribe-giver  will  go  for  nothing ;  for,  fior* 
asmach  as  to  conviction  in  case  of  perjnry, 
two  evidences  are  made  necessary,  a  lacence 
is  thereby  granted  to  every  person  to  ooomaii 
peijury,  wherever  no  evidence,  in  addition  to 
the  testimony  of  one  witness,  has  had  place. 

But,  suppose  an  extraordinary  case :  stau- 
lar  or  other  evidence,  not  only  in  existence 
but  obtainable,  on  llie  strength  of  whidk  H 
is  possible  that  conviction  may  take  place: 
how  stand  the  relative  aitnatioos  of  the  par- 
ties? Against  conviction  of  the  doubly  giaOty 
functionary,  guilty  of  the  original  oppseasaoa 
or  depredation,  guilty  of  the  peijary  eoai- 
mitted  for  the  purpose  of  traasfocrtBg  all  pa- 
nishment  from  the  iiguier  to  the  injvcdl,  the 
chances  are  several  to  one:  while,  to  the 
oppressed  or  plundered  accuser,  or  o^er  pro- 
secutor, punishment  is  applied  to  a  eertaiaty : 
punishment,  that  is  tosqr,  peenniary  pmush- 
ment,  and  this  to  an  amount  not  asoertainahk 
beforehand;  l)ut  frequently  not  leas  Aaa 
some  hundieds  of  pounds.  True  it  ia,  that, 
in  this  case,  not  punishment  bat  coses  is  the 
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^-name  giyen  to  it :  Init  whether,  by  this  change 
of  denomination,  any  abatement  be  made  in  the 
auffering  produesd  by  the  thing  denominated, 
may  be  left  to  be  imagined. 

True  it  is  again — a  mode  there  is,  in  which, 
-if  a  judge,  or  any  other  functionary,  or  any 
other  person  by  whom  oppression,  depreda- 
tion, or  any  other  crime,  has  been  committed, 
wishes  to  see  it  exposed  to  public  view,— . 
he  is  at  liberty  to  put  in  for  the  indulgence : 
this  is  the  mode  by  acHon :  for  in  tluB  case 
the  alleged  libeller — the  defendant — is  left 
at  liberty  to  prove  the  truth  of  the  imputa- 
tion ;  which,  if  he  does,  the  criminal,  whose 
guilt  has  thus  been  proved,  obtains  no  da- 
magtt,  and  perhaps  pays  cotU.  But,  some- 
how or  other,  a  desire  of  this  sort  is  not  very 
commonly  entertained. 

Not  that  in  all  cases  the  guilt  of  the  pro- 
secutor is  thus  demonstrated  by  the  mode  of 
prosecution  chosen  by  him.  For  where,  as  in 
the  cases  of  indictment  and  tHfomuUion^  the 
suit  is  of  that  sort  in  which  punishment  is 
applied  under  the  name  of  punishmenty  to  the 
author  of  the  injury,  —  and  no  compenaation 
g;iven  directly  and  avowedly  to  the  mffirer 
•by  the  injury, — in  this  case,  the  testimony 
,of  the  si^erer  is  admitted ;  and  not  only  so, 
-but  as  capable  of  being  tiUcen  for  suffident, 
without  corroboration  from  any  extraneous 
■evidence.  But,  in  the  case  in  question,  ex- 
traneous evidence,  and  that  adequate,  never 
can  be  wanting.  It  is  given  by  every  man,  by 
whom  a  copy  of  the  alleged  libel  has  been 
purchased. 

AcccH^ngly,  if  any  such  criminal  act  is 
imputed  to  a  man :  to  any  man,  and  in  par* 
ticular  to  a  judge, — he  will  proceed  by  one 
sort  of  suit  or  another,  according  as  he  is 
guilty  or  not  guilty.  If  not  guilty,  he  pro- 
ceeds by  action :  if  guilty,  he  proceeds  by 
indictment  or  information ;  by  information  — 
either  in  the  ordinary  way,  or  by  information 
in  the  e«  i^ffido  way :  in  the  ex  officio  way, 
-that  is  to  say,  by  the  mere  act,  if  obtainable, 
jof  the  attorney-general,  without  application 
for  leave,  made  in  public,  to  the  court.  This 
being  the  case, — if  it  be  in  any  one  of  these 
three  last-mentioned  ways  that  be  proceeds, 
/ — to  what  a  degree  he  exposes  his  character 
to  suspicion,  not  to  say  gives  it  up,  is  suffi- 
ciently obvious. 


SECTION  II. 

OTHER  80UXCS8  OP  OPPOSITION  TO  LAW 
B£PORM. 

1.  Ip  it  be  of  use,  that,  in  the  situation  of 
judge,  the  opposition  of  interest  to  duty  un- 
der the  existing  system  should  be  held  up  to 
view,  —  not  less  so  can  it  be  in  the  case  of 
those,  by  whom  the  conduct  of  all  judges  is 
determinable. 


2.  On  this  occasion  ma^  be  seen  two  con- 
flicting interests,  by  which  the  minds  of 
legislators  are  everywhere  operated  upon : 
legislators,  and  the  ruling  few  in  general:  to 
which  class  belong  of  course  the  judges; 
whose  case  comes,  on  this  account,  a  second 
time  under  consideration ;  of  these  same  con- 
flicting interests,  the  one  acting  in  accordance 
with  the  official  duty,  the  other  in  opposition 
to  it. 

3.  First,  as  to  duty  in  respect  of  the  main 
end  of  justice:  namely,  maximization  of  the 
execution  and  effBd  given  to  the  several  ex- 
isting laws,  by  whomsoever  made.  To  the 
legislator  for  the  time  being,  if  to  anybody, 
belongs  assuredly  this  duty,  in  the  character 
of  a  moral  duty :  necessary  to  the  fulfilment 
of  which  (MA  there  has  so  often  been  occasion 
to  observe)  is  prevention,  not  only  of  mitde- 
cision,  but  of  non-deeition,  where,  and  in  sudi 
sort  as,  decision  is  necessary  to  the  production 
of  that  same  effect:  so  likewise  in  respnect 
of  the  coUateraiendB  of  justice ;  namely,  mini- 
mization  of  expense,  delay,  and  vexation. 

4.  Thus  much  for  duty.  But,  as  to  inte* 
resif  unfortunately,  in  the  breast  of  the  le- 
gislator, as  well  as  in  that  of  the  judge  as 
such,  —  against  that  interest  which  is  in 
accordance  with  duty,  fight  other  interests 
which  stand  in  opposition  to  it.  Interests  in 
accordance  with  duty,  those  which  belong  to 
him,  in  common  with  all  other  members  of 
the  community ;  interests  in  discordance  witih 
and  in  opposition  to  duty,  all  those  which, 
being  peculiar  to  the  few,  cannot  be  promoted 
but  at  the  expense  of  those  of  the  other  mem- 
bers of  that  same  community ;  in  a  word,  of 
the  tubfeet-nuay, 

5.  So  much  for  conflicting  iMtere§t$ :  now 
for  law.  In  the  aggregate  body  of  the  laws, 
some  there  will  always  be,  by  which  the  pro- 
motion of  the  interests  of  both  sections — 
that  of  the  subject-many,  and  that  of  the 
ruling  few — will  have  been  endeavoured  at, 
and  in  a  greater  or  less  degree  eompassed: 
others  again  there  wtU  be,  by  which  the  in- 
terests of  the  ruling  few  will  be  promoted, 
or  be  endeavoured  to  be  promoted,  at  the 
expense  of  those  of  the  subject-many :  otheja 
again  by  which  the  interests  of  the  subject- 
many  ¥ml  be  promoted,  or  be  endeavoured  to 
be  promoted,  at  the  expense  of  the  particular 
interests,  or  supposed  interests,  of  the  ruling 
few. 

6.  So  mudi  for  legidators  at  large.  Enter 
now  in  conjunction  such  of  them  as  are  law- 
yers, and  lawyers  at  large,  official  and  pro- 
fessional, both  in  one,  and  professional  at 
large;  looked  up  to,  all  of  them,  by  legisla- 
tors as  their  advisers.  These  being  the  only 
persons,  who  can  so  much  as  profess  to  have 
any  general  acquaintance  with  the  law  as  it 
is,  —  thence  it  but  too  naturally  comes  to 
pass  — that,  as  often  as  any  proposal  for  th^ 
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meliorttion  of  tbe  system  is  brought  forward, 
— -  the  opinion  by  ikem  declared  is,  as  of  course 
referred  to,  as  that  on  which  the  determina- 
tion respecting  acceptance  or  rejection  shall 
be  grounded.  But»  it  being  in  the  highett  de- 
gree their  interest  that  it  shall  be  in  a  state 
as  opposite  to  the  interest  of  the  people,  m 
respect  of  the  above-mentioned  ends  of  jus- 
-tice,  as  possible,  •^  and*  whaterer  it  be,  as 
little  known  as  possible,  —  of  course,  so  it  is, 
that  supposing  any  such  change  proposed,  as 
affords  a  promise  of  rendering  it  conformable 
to  the  ends  of  justice,  whatever  knowledge 
eadi  man  possesses  is  applied  —  not  to  the 
promotion,  but  to  the  prevention  of  it ;  pre- 
vention of  it— by  any  means  and  in  any 
way ;  in  an  open  and  direct  way,  or  in  a  dis- 
guised and  indirect  way;  in  particular,  by 
the  promotion  of  sudi  narrow  improvements, 
apparent  or  even  real,  so  they  be — either  by 
unadaptability,  or  by  their  narrowness  and 
the  consecjuent  length  of  time  requisite  for 
their  establishment,  —  obstructive  of  all  ade- 
quate as  well  as  beneficial  change. 

7.  Accordingly ,  when  a  plan  has  been  brought 
•fiyrvnird,  having  for  its  ol^ect  the  establish- 
ment of  an  all-comprehensive,  uniform,  and 
self-consistent  rule  of  aetion,^.eonducive,  in 
^ndearour  at  least,  in  the  highest  degree  pos- 
sible, to  the  happiness  of  the  whole  commu- 
nity, taken  together,>.and  this  at  the  earliest 
time  possible,— Jittle  less  than  universal  have 
been  the  anxiety  and  the  conjunct  endeavour 
to  frustrate  its  design.  For  tfcoa  purpose, 
silence,  being  at  once  the  most  commodious, 
and  the  most  efficacious,  has  been  the  means 
generally  resorted  to:  the  most  efficadous ; 
forasmuch  as  by  declared  opposition,  atten- 
tion would  be  drawn  to  the  subject,  and  to 
the  validity  of  the  arguments  in  favour  of  the 
phm ;  and  the  futility  of  the  ablest  and  strong- 
est arguments  capable  of  being  brought  againat 
it,  would  be  the  more  extensively  perceived. 

8.  Hence  it  is  —  that,  under  the  existing 
system  —  whUe,  on  the  part  of  judges,  not 
only  acts  of  wilfiil  omission  to  give  execution 
and  effect  to  the  law  have  place,  but  acts  are 
oommitted,  by  which  the  authority  of  the  will 
4eclared  by  the  legislature  is  avowedly  over- 
ruled,—-so  perfecUy  undisturbed  is  the  tran- 
quillity manifested  by  l^slators.  In  cases, 
in  which  no  particular  detriment  to  the  par- 
ticular interests  of  the  ruling  few  is  percep- 
tible, as  plenary  as  can  be  wished  is  the  in- 
dulgence :  in  these  cases,  these  hired  servants 
of  tiw  kw  are  left  to  obey  it  or  break  it,  as 
is  most  agreeable  to  them. 

9.  Parliament  enacts  one  thing:  equity 
rules,  or  acts,  the  opposite  thing.  The  Earl 
of  Mbnsfield,  ablest  as  well  as  most  cealous 
absolutist  that,  since  the  aristoeratical  revo- 
lution, ever  sat  upon  an  English  bench, — had 
lor  use  a  word  admirably  adeipted  to  this  pur- 
pose.   According  to  him«  statutes,  singly  or 


in  any  number,  were,  on  each  occaaioa*  to  far 
taken  in  hand  and  mmtlded. 

10.  Thus,  on  a  coaoRoa-Zeip  bendi :  aad,  ia 
equity,  the  Earl  of  Eldon,  though  wiihoiK 
the  use  of  the  word,  was  not  backward  in  de- 
daredly  following  tiie  example/  As  for  ap- 
prehension,  no  very  strong  seiwtiosi  of  tha 
sort  ooold  reasonably  be  entertained,  by  a 
lord  Eldon,  sitting  in  his  eoori  of  eqoity,  ef 
the  same  Lord  EUob  ntting  in  judgawnt  sn 
his  own  conduct  in  his  House  of  Lords.  Now, 
for  above  these  four  years,  has  indication  of 
this  mode  of  ruling,  by  vigour,  over  tbe  law. 
been  before  the  eyes  of  the  public.  There  it 
is;  and  who  cares?  Just  as  muck  tbie Tories 
out  of  place  as  the  Tories  in  plsee. 

1 1.  Connected  with  this  proamient  «ada»* 
deniable  interest,  maybe  aeen  anoiAerpsa. 
ticular  and  sinister  interest,  whidi,  though 
so  mudi  less  extensively  shared,  w01»  by  ili 
latentcy,  and  the  consequent  appemrasics  cf 
disinterestedness,  naturally  operate,  in  the 
sinister  direction,  with  still  greater  foree. 
This  is  the  inter^  of  the  cr-lneyer. 
rest  affected,  and  feared  for,  by  the  Ian 
in  office  or  practice,  pecuniary  inte 
rest  affected,  and  feared  for,  by  the  ex-law^ 
yer,  interest  created  by  regard  for  reputatica, 
reputation  of  appropriate  wiadon.  WeB- 
grounded  altogether  is  thb  fear,  it  UMat  be 
confessed :  for,  proportioned  to  tlie  adno^ 
lodged  benefiriftlnews  and  extci^  of  smy  sack 
beneficial  dkange,  will  be  sure  to  ke  tbe  red 
felly  which  has  all  along  been  eovcrod  by  the 
veil  of  apparent  and  boasted  wiadoai.  Oeea- 
pied — first  in  the  study  of  this  system,  thcs 
in  the  acting  under  it,  and  all  along'  in  the 
magnification  of  it,  the  labour  of  s  loi^r  Itt; 
—  and  now,  after  all,  and  all  at  osiee,  m  eoas* 
pound  <^  miachievousness  and  abaordilyii 
found  to  be  the  character  of  it  I  Whaisskock 
to  vanity  and  pride  I 

12.  Not  merely  in  proportioB  to  the  daoge 
effected,  but  as  soon  as  the  change  ia  deter- 
mined upon,  win  the  sad  senaatioBi  be  pro- 
duced. Ill-gotten  wealth  and  pofrarexeefiterfl 
all  that  'the  great  man  has  bees  ; 
to  be  valued  upon,  or  to  value  I 
vanished! 

IS.  In  the  train  of  these  sinister  oCsrvsli, 
come  intereMt'hegotte^  pnJMJioe^  and  — rb> 
lity^hegotten  prejudice.  But  ef  theae  aonccs 
of  opposition  to  whatsoever  is  at  onee  uaefel 
and  new, — in  one  place  or  another,  ao  conti- 
nually recurring,  has  been  the  need, — and, 
with  the  need,  the  act, — of  makiii^  msntMH. 
— that  every  further  mention  of  them  ken 
mav  well  be  ^fiared. 

f  4.  Such  being  the  exposure  oiade  of  the 
opposing  causes :  now  for  its  prsciieal  uses. 
Uses  of  it  may  be  seen  two :  ^-  One  ia,  show- 
ing, that,  taking  the  existing  systeea  all  tegc^ 
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i]ier»  no  proof  of  ita  fitness  to  exist  is  deelftp 
fable  from  its  having  thus  loog  been  in  ex- 
istence. 

15.  The  other  use  is — showing,  that  sgsinst 
no  one  distinguishable  article  of  the  here- 
proposed  syston,  or  of  any  proposed  system, 
— to.aay  declared  opinion  of  any  individual 
belonging  to  any  one  of  those  same  dssses, 
so  £ur  as  it  seeks  to  operate  in  fiivour  of  the 
existing  system,  should  any  weight  be  attri- 
buted— any  regard  be  paid.  On  Uie  contrary, 
it  should  he  looked  upon  as  an  argument  in 
fonowr  of  that  system  to  which  the  opposition 
is  made :  in  fiivour  of  it,  and  fi>r  this  reason. 
With  this  subject*  as  with  every  other,  tiie 
better  acquainted  a  man  is,  and  the  greater 
his  appropriate  ability,  the  better  able  vrill 
he  be  to  bring  forward  whatsoever  relevant 
arguments  in  support  of  his  declared  opinions 
the  nature  of  the  esse  sflfords :  and  the  stronger 
the  reliance  placed  by  him  on  the  effect  kofsd 
for  from  his  mere  opinion,  the  stronger  the 
evidence  of  the  consciousness  of  the  depravity 
of  the  system,  and  the  weakness  of  aU  argu- 
ments producible  in  fiivour  of  it. 

16.  To  conclude.  In  this  state  of  things, 
if,  from  the  pressure  of  the  enormous  vbA 
perennial  load  of  misery,  from  which  relief  is 
hereby  endearoured  to  be  obtsined,  any  such 
relief  is  to  be  expected,  — it  must  be  at  the 
hands  of  one  or  other  of  three  distinguishable 
descriptions  of  men  in  the  situation  of  legis- 
lators :  one,  in  which  a  sense  of  moral  duty 
has  place,  and  that  same  sense  strong  enough 
to  constitute  an  effective  cause  of  action :  an- 
other«  that  to  which  it  appears  that  its  own 
particular  interest  is  so  bound  up  with  the 
general  weal,  as  to  have  more  to  gain  than  to 
suffer,  from  the  substitution  of  the  good  sys- 
tem to  the  bad  one :  the  third  and  last,  that 
in  which  a  salutary  £Bar,  in  sufficient  strength, 
lias  place :  the  fear,  lest,  wearied  by  the  op- 
pression, and  enlightened  at  length  by  the  in- 
formation received,  as  to  the  causes  and  the 
auth(»B  of  it,  —  the  subject-many  should,  in 
sufficient  number,  concur  in  doing  fi>r  them- 
selves what  ought  to  have  been  done  for  them, 
and  in  so  doing  cease  to  exhibit  that  compli- 
ance, by,  and  in  proportion  to  which,  all  power 


Stilly  before  this  Supplement  is  concluded, 
a  few  more  articles,  particularly  the  fifth  and 
last  of  them,  may,  it  is  hoped,  be  found  not 
altogether  without  their  use.  As  to  the  third 
and  fourth,  exhibiting  impunity  given  to  mur- 
der, and  right  trampled  upon — both  without 
the  shadow  of  a  reason  —  the  practice  is  of 
such  continual  occurrence,  that  these  in- 
stances of  it  would  not  have  been  inserted, 
but  that,  at  the  moment  of  sending  off  the 
matter  to  the  press,  the  memorandums  made 
of  them  faappeiDcd  to  present  themselves  to 
view. 


1.  Applying  to  Device  IIL — Written  TnUn* 
mentM  were  worse  than  uuleee,  neeeuitated. 

From  the  Mxmmner  for  30th  November 
1828 : — '*  An  action  has  been  brought  sgainst 
the  <  select'  (of  St  Giles's  and  St.  George's^ 
Bloomsbury)  to  try  their  title;  £200  were 
therefore  abstracted  from  the  funds  raised 
for  the  support  of  the  poor,  and  thus  stimu- 
lated, his  (the  solicitor's)  industry  was  ex- 
traordinary,  for  he  put  in  fifteen  special  pleas 
covering  the  surfiuse  of  176  folios  1  On  TueK 
day -week,  however,  the  Court  of  King's 
Bendi  reduced  the  number  more  than  -one 
hcJf,*  and  thus  the  select  have  incurred  per- 
sonally the  needless  and  vexatious  expense  to 
whidb  they  resorted  for  obvious  purposes.'* 

2.  Appfying  to  Device  V Oathe^  for  the 

ettabiiahment  of  the  Mendacity  System^  ne- 
ceaeitated. 

From  the  Windeor  Sxpreee,  August  3, 
1828 :  _  **  At  the  Manchester  quarter-ses- 
sions, a  woman  was  arraigned  for  stealing  a 
shawl  from  a  child  in  the  street.  A  little  boy 
was  brought  forward  to  give  evidence  of  the 
feet;  instead  of  being  suffered  to  do  this, 
however,  the  chairman  examined  the  chUd 
as  to  certain  tfaeologiGal doctrines.  Afierthe 
child  had  said  he  knew  it  was  a  bad  thing  to 
tell  lies,  the  chairman  said,  do  you  know 
what  becomes  of  those  who  tell  lies  ?  *  No, 
I  don't'  Chairman :  *  Do  you  ever  say  your 
prayers?'  *  Yes,  I  said  my  prayers  once.' 
Chairman :  *  And  what  prayer  was  it  you 
said?'  *  I  said  Amen.'  Upon  this  the  chair- 
man refused  to  receive  his  evidence,  and  the 
woman  was  set  free." 

3.  Applying  to  Device  XI.  —  DecieioTu  on 
ground*  avowedly  foreign  to  the  Merits  — 
ExempUficatian  of  the  Crime  -  Hceming 
System. 

From  the  Windsor  Express  for  July  19, 
1828  :_**  At  the  present  Berkshire  asaizeSft 
a  woman  was  chaiged  with  murdering  her 
child  by  wilfully  suffooiting  it  Before  any 
evidence,  counsel  submittea  that  the  woman 
must  be  acquitt^  of  this  murder,  because  at 
the  coroner's  inquest,  the  name ^  one  of  the 
jurors  was  stated  to  be  Thomas  WinterBomef 
instead  of  Thomas  Winter  Bum. 

"  Mr.  Baron  Vaughan  —  *  I  cannot  hold 
that  Borne  and  Bum  are  the  same  name,  and 
/  am  eieofly  of  opinion  that  thia  objection 


*  In  the  reduction  thus  made,»may  be  seen  a 
sample  of  the  sort  of  law  reform,  which,  were  the 
matter  left  to  them,  would  be  established  by 
Judge  and  Co.  As  to  the  reduetion  made  in 
the  gibberish, —what  was  the  reduction  made 
by  it  in  the  expense,  or  what  the  expense  of  the 
applieaticn  made  for  the  lednction  ?  and  therein, 
of  the  jamM^  to  the  parties  frum  these  reductions^ 
what  was  tlw  iie^  amount  ? 
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pmta  an  end  to  the  case,*    The  priaaner  must 


**  Another  case  occurred  on  Tuesday  in 
Ihe  King's  Bench.  Fisher  v.  Clement.  It 
came  out  during  the  trial  that  the  defendant, 
who  had  been  found  guilty  in  the  Common 
Pleas,  was  allowed  a  venire  de  novo  by  the 
King's  Bench,  becauMe  in  one  of  the  counts 
in  the  declaration,  the  words  *  of  and  con- 
cerning* had  been  omitted." 

4.  Applying  to  Device  XIV.  —  GrowuUeu 
Arreetfor  Debt. 

From  the  Examiner  of  1  Uh  January  1829, 
page  28 : — *<  The  rules  embrace  a  suburb,  im- 
mediately adjoining  the  King's-Bench  prison, 
of  a  circumference  of  about  from  two  to  three 
miles,  and  containing  about  six  mileaof  open 
roads  and  streets.  This  advantage  to  debtors 
is  somewhat  similar  to  that  accorded  to  pri- 
soners of ,  war  on  their  fiaro/e  d^honneur,  with 
the  exception,  that,  in  this  instance,  the  law 
fixing  the  marshal  for  the  debt  of  his  prisoner 
whenever  the  latter  shall  be  found  without 
the  limits  of  *  the  rules,'  that  ofAoer  very 
properly  takes  care  to  receive  sufficient  se- 
curity.    It  is  by  the  privilege  of  granting 

*  the  rules'  to  prisoners,  that  the  marshal 
realises  the  greater  portion  of  his  income, 
which  is  said  to  amount  in  the  gross,  to  from 
£10,000  to  £20,000.  The  charge  for  the 
rules  is  in  proportion  to  the  amount  of  the 
debt,  the  rate  demanded  being  £8  for  the 
first,  and  £5  for  every  other  £100  of  the  de- 
tainers lodged  against  a  prisoner.  The  bonds 
are  also  prepared  in  the  marshal's  office,  and 
leave  their  profit  in  his  pocket.  —  King's- 
Bench  Gazette** 

.  The  patronage  of  this  office,  whatever  may 
be  the  emolument  of  it,  being  in  the  hands 
of  the  diief-justice  of  the  King's  Bench,  as 
the  patronage  of  a  living  is  in  the  hands  of 
the  proprietor  of  the  advowson ;  and  it  being 
t)ius  his  interest,  that  oppression  and  depre- 
dation, at  the  charge  of  men  thus  under  afflic- 
tion, diould,  in  proportion  as  any  increase  in 
the  amount  of  the  emolument  is  the  result, 
be  screwed  up  to  the  highest  pitch  possible, 
—  these  things  considered,  what  regard  can 
be  due  to  the  ipse-dixit  authority  of  any- 
thing which,  by  a  man  in  euch  a  situation,  is 
ever  said  in  fiivour  of  the  existing  system, 
may  be  left  to  be  imagined. 

5.  Appbfing  to  Device  XIIL  —  Juriedieiion 

•  tptU  and  tpUeed:  Abridged  Petition^  ar^ 
tiele26l2. 

Not  by  any  means  a  matter  of  indifierenoe 
is,  in  this  case,  the  appellation  employed. 
To  many  a  functionary,  by  whom,  as  such, 
the  power  of  a  judge  is  exercised,  the  appel- 
lation of  judge  is  not  wont  to  be  applied. 
Instance,  a  justice  of  the  peace.  Mind  now 
the  advanuge  taken  of  this  drcumttance,  for 


the  never  neglected  purpose  ef  cxfindbf. 
from  the  practice  of  judicBtare,  the  ligkt  of 
publicity,  and  thence  the  only  check,  to  wUdi 
m  various  situations — and  more  espedslly 
in  that  of  a  jiidge  who  is  styled  judge,  — 
power,  otherwise  completd^^arbttisry,  stands 
exposed.  Speaking  of  the  judiestory  €f  the 
sort  of  judge  styled  ^justice  of  eke  pemet,  ia 
the  cases  in  which  he  acts,  orinay  act,  frith- 
out  any  other  with  him,  — sashamdcss  have 
been  judges  of  the  sort  styled  judges —U 
such  a  degree  shameless,  as  to  dedare — thst 
it  is  aof  a  amrf  of  justice :  and  thait  tlusbciag 
so,  he  who  presides  is  not  under  ihe  oUip- 
tion  of  carrying  on  the  businesv  otherwiie 
than  tJt  secret.  Is  not  tt  court  of  justice? 
What  then  is  it  ?  A  court  of  injustiee  ?  Thw 
it  must  be,  if  anything;  unless  betoeeii  the 
one  and  the  other  a  medium  can  be  fcimd. 

Other  instances  have  been  aflEbcded  by  the 
sort  of  judge  styled  a  coroner,  who  prcaidn 
in  the  judicatory  styled  the  eortmcw^n  imquest. 
To  what  purpose,  unless  it  be  that  of  sfaari^ 
in  the  privilege  of  giving  impunity  to  past, 
and  thereby  encouragement  to  future  murder, 
possessed  and  exerased,  as  above,  by  judges 
styled  judges? 

Behold  here  an  example,  of  tiM  w^  m 
which  the  judge-made  law  styled  rwuu  Isv 
is  made.  King,  Lords,  and  Conmions,  akege- 
ther,  would  dbey  dare  do  any  such  thing? 

6.  Applying  to  almost  the  whole  comtiellmligm 
ofDemees* 

Under  the  Mosaic  code,  jnttiee  was  adui- 
nistered  at  the  dty^olet.  Wbyattiie^aCetf 
Even  because  there  wis  the  greatest  afllueucr 
of  passengers :  affluence — not  of  paid,  butef 
gratuitous  observers,  and  thereby  oupaetan, 
on  the  principle  above  submitted  to  the  Ho- 
nourable House.  Of  frctttknis  expense  or 
delay,  in  no  shape,  under  that  system,  is  any 
trace  visible.  Exclusion  of  parties  from  ju4s^* 
presence  —  unintelligible-language  —  uariesB 
written  instruments — subormition  and  prac 
tioe  of  lying — cessation  of  judge's  aerviee  tar 
six  months  and  twelve  months  together — 
blind  fixation  of  times  fi>r  judicial  opersAioas 
— mechanical,  substituted  (as  badi  been  sees ) 
to  mental  judicature — useless  tfanafeisMce  ■ 
bandying:  add — transference  of  suits  from 
j  udicatory  to  judicatory  —  dedaion  on  groouds 
avowedly  foreign  to  the  merits  — juiisdietiou, 
when  it  should  be  entire,  split  and  spliced,  ~ 
of  any  one  of  all  these  abominatioiis,  aot  a 
vestige  visible. 

Whence,  now,  this  difierenee?  Wheuce, 
but  that  the  God  of  Moses  was  the  God  ef 
Justice;  the  God  of  Judge  and  Co.  the  De- 
mon of  Chicane.     

7.  October  the  3d,  1889:  one 
yretAifadtindigwaioverlmm — i 
called  mrth  by  the  occvrpnce  of  the  ] 
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laa  produced  it.  But,  the  very  last  word  this 
must  be :  for,  if  the  like  cause  were  constant- 
'  ly  prodacti?e  of  this  same  effect,  never  would 
tJus  publicatioii  find  its  dose. 

8.  Two  guineas  for  one  minute  occupied 
in  bearing  a  part  in  the  useless  and  miscbieT- 
oos  ceremony— the  swearing  ceremony  1  Fees 
to  this  amount  extorted  by  a  Blaster  {erdi^ 
nary)  in  Chancery,  for  a  business,  which,  by 
a  sector  arrayed  in  the  title  of  Mastbe  Ez- 
TBAOKDIVAET,  is  dono  for  half'^-crown  1  Five 
guineas  to  the  same  extortioner  for  the  bare 
reeetmng  of  a  paper  stvled  an  angwer :  besides 
traveUing  expenses  for  a  useless  journey  of 
from  six  to  twenty  males. 

9.  Plunderage,  to  these  amounts,  extort- 
ed, or  endeavoured  to  be  extorted,  from  pau^ 
jfertf  whilst  in  pruon  I — in  prison^  —  during 
life.  And  for  what?  For  no  less  a  crime  (it 
is  true)  than  that  of  rebelUcn,  But,  the  proof 
of  it  is — what?  No  other  than  the  inabi- 
lity to  pay  costs :  the  costs,  all  fictitious ; 
tares,  sown  by  the  demon  of  chicane ;  crops, 
for  the  sowing  and  gathering  in  of  whidi,  tiie 
courts  of  iniquity,  so  miscalled  comi»  of  equity , 
are  kept  on  foot. 

10.  Of  this  same  eventually  intended  life 
imprisonment,  in  one  case  seventeen  years 
aheady  passed.  Of  this  case,  with  six  other 
aimiUir  ones,  the  disclosure  produced  by  a 
visit  to  the  Fleet  prison ;  namely,  the  visit, 
forced  firom  the  foremost  of  the  anti-cod^ca- 
thnute^  and  anti-reformists  in  all  shapes,  in 
Honourable  House — the  new  solicitor-gene- 
cal — imported  into  it,  with  his  minute  scraps 
of  reforms  and  sham  reforms,  for  the  special 
purpose  of  keeping  the  door  sl^ut  against  all 
adequate  ones. 

11.  Behold  the  letter  written  by  him  — 
written  to  one  of  the  victims  of  the  oppres- 
sion :  giving  him  the  assurance,  that  it  would 
be  "  his  own  fiuilt"  if  he  continued  to  be  thus 
oppressed.  Behold  in  this  letter  a  genuine 
^VSUsh  lawyer's  sermon,  on  the  text —  **  I 
was  in  prison,  and  ye  visited  me." 

12.  **  Woe  unto  you,  lawyers!  for  ye  have 
taken  away  the  key  of  knowledge :  ye  entered 
not  in  yourselves,  and  them  that  were  enter- 
ing in  ye  hindered,*'  Luke  xi.  52.  Read  this, 
ye  anti-codificationistsl 

13.  <*  Woe  unto  you  also,  ye  lawyers  1  for  ye 
lade  men  with  burdens  grievous  to  be  borne, 


and  ye  touch  not  the  burdens  with  one  of 
your  fingers.**  Read  this,  ye  fee-fed  delayers, 
deniers,  andseUers,  of  what  ye  caXL  justice  I 

14.  The  power,  given  to  judges  by  Lord 
Eldonand  Mr.  Peel — the  power  of  imposing, 
on  the  indigent  and  already  afflicted,  taxes 
without  stint,  putting  the  produce  into  their 
own  pockets — this  power  has  already  been 
over  and  over  again  held  up  to  abhorrence; 
and,  on  each  occasion  that  seems  fovourable, 
will  be  so  again,  as  long  as  any  blood  remains 
in  the  hand  which  gives  motion  to  this  pen. 
Of  the  purpose  and  use  of  the  creation  and 
preservation  of  this  power,  this  case  presents 
an  exemplification.  And  this  is  called  ^o- 
osmaieitf/— -and  this  is  called jicsttce/ 

15.  ilefte^efofi, forsooth?  '<2>MnuResr,"says 

8  maxim  of  their  own —  Oh  ves!  — dxrim 

enough — durum  est  torquere  leges,  ad  hoc. 

**  at  torqueant  homines." 

To  Untore  men,  the  tSTsnt  words  diftorts : 
ThoM  wo  the  fbe-ftd  lawyer's  cruel  sports. 

10.  Of  these  sham  convictions  of  reheJUon^ 
— if  persevered  in,  with  the  practical  conse- 
quences deduced  firom  them, — what  more 
apposite  requital  than  a  real  and  successful 
one?' 


*  Seen,  for  the  history  of  this  busmess,  have 
been  the  documents  following  t  — 

1.  Account  of  the  S61idtor-General*8  visits  to 
the  Fleet  prison  on  the  11th  and  IStfa:  headed 
Chavcert  Rsforms. — MomMigChranielef 
Wh  September  1829.  *'  From  the  British  Tra- 
veller.** 

SL  Account  of  these  ssme  visits:  one  of  seven 
esses  mentiooed  in  the  above,  the  last  four  omit- 
ted  Morning  Herald,  Ibth  September  f  headed 

Cbanckrt  reforms,  Visits,  &c  ^'  From  the 
British  Traveller." 

3.  Article,  headed  CHAXCBRr  Reforms, 
CoMTEMPTs  OF  CovKT. —  Morning  Her oldy 
September  17th, 

4.  Masters  in  Chancery — their  charges.  In  a 
letter  signed,  A  Solicitor.  Article  headed  Ck>v. 
TEMPTS  OF  Ghakcert.  —  MorMng Herald^ 
October  2d, 

5.  Artide  headed  «  Chavcery  Practice. 
The  Sdidtor-Geoeral  and  the  rebel  Pickering,*' 
containing  a  bill  of  costs. — Mort^g  Chronicle, 
October  & 

Not  seen,  the  British  Traveller — the  original 
soiuoe  of  the  information  on  this  subject 

t:>  A  benefidal  exemplification  of  public 
spirit  would  be  a  republicaUon  of  the  above  mat- 
ter in  a  cheap  form. 


Vot.  V. 
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THE   PETITION   OF   THE   UNDERSIGNED, 


Humbly  Showethy  —  That,  in  so  far  as  our 
respective  consciences  will  allow,  we  enter- 
tain the  sincerest  disposition  to  conform  our- 
selves in  all  things  to  the  p^ood  pleasure  of 
those  who  are  set  in  authority  over  us. 

That  when,  by  any  of  us,  a  wish  is  ex- 
pressed to  know  what  that  pleasure  is,  he  is 
bid  to  look  to  the  law  of  the  land. 

That,  when  a  man  asks  what  that  same  law 
is,  he  learns  that  there  are  two  parts  of  it : 
that  the  one  is  called  statute  law,  and  the 
other  common  law,  and  that  there  are  books  in 
which  these  same  two  parts  are  to  be  found. 

That,  when  a  man  asks  in  what  book  the 
statute  law  is  to  be  found,  he  learns  that,  so 
Uir  from  being  contained  in  any  one  book, 
howsoever  large,  it  fills  books  composing  a 
heap  greater  than  he  would  be  able  to  lift. 

That,  if  he  thereupon  asks,  in  which  of  all 
these  books  he  could,  upon  occasion,  lay  his 
hands,  and  find  those  parts  in  which  he  him- 
self is  concerned,  without  being  bewildered 
Yjr'ith  those  in  which  he  has  no  concern,  — 
what  he  learns  is — that  the  whole  matter  is 
so  completely  mixed  up  together,  that  for  him 
to  pick  out  the  collection  of  those  same  parts 
from  the  rest,  is  utterly  impossible. 

That,  if  he  asks  in  what  book  the  common 
law  is  to  be  found,  he  learns  that  the  collec- 
tion of  the  books  in  which,  on  each  occasion, 
search  is  to  be  made  for  it,  are  so  vast,  that 
the  house  he  lives  in  would  scarcely  be  suf- 
ficient to  contain  it. 

That,  if  he  asks  who  it  is  that  the  statute 
law  is  made  by,  he  is  told,  without  difficulty, 
that  it  is  by  King,  Lords,  and  Commons,  in 
Parliament  assembled. 

That  if,  in  continuation,  we  proceed,  any 
of  us,  to  ask  who  it  is  that  the  common  law 
has  been  made  by,  we  learn,  to  our  inexpres- 
sible surprise,  that  it  has  been  made  by  no- 
body ;  that  it  is  not  made  by  King,  Lords, 
and  Commons,  nor  by  anybody  else:  that  the 
words  of  it  are  not  to  be  found  anywhere : 
that,  in  short,  it  has  no  existence ;  it  is  a  mere 
fiction ;  and  that  to  speak  of  it  as  having  any 
existence,  is  what  no  man  can  do,  without 
giving  currency  to  an  imposture. 

When,  upon  observing  that,  by  every  judge, 
it  is  spoken  of  as  a  reality,  and  that  he  professes 
to  be  acting  under  it,  we  ask  whether  it  is  not 
he  that  makes  it  ?  we  are  told,  that  this  is  what 
no  judge  ever  does,  and  that,  by  any  of  the 
learned  judges,  a  question  what  part  of  the 
law  is  of  his  making,  would  be  received  with 
indignation,  and  resented  as  a  calumny. 


That  when,  seeing  men  put  to  dettli,  add 
otherwise  grievously  punidied  by  order  of 
judges,  a  man  asks  by  what  authority  tliis  is 
done,  he  learns  that  it  is  by  the  aathorfty  of 
statute  law  or  common  law,  as  it  may  bap- 
pen  :  and  if  he  thereupon  asks  whether,  when 
it  is  upon  the  authority  of  the  common  law 
that  the  judge  does  this,  it  is  not  by  this  aune 
judge  that  tiiis  same  common  law  is  made,  he 
still  receives  the  same  assurance — that  no 
judge  ever  makes  law,  and  that  a  qaestiioo 
what  part  of  the  law  is  of  his  making,  would 
be  received  with  indignation,  and  resented  as 
a  calumny:  while  the  truth  is — that,  on  each 
occasion,  the  rule  to  which  a  ju^  gires  the 
force  of  law,  is  one  which,  on  this  rery  occa- 
sion, he  makes  out  of  his  own  head :  and  this 
— not  till  the  act  for  which  the  man  is  thus 
dealt  with  has  been  done :  while,  by  these 
same  judges,  if  the  same  thing  were  done  by 
the  acknowledged  legislature,  it  would  be 
spoken  of  as  an  act  of  flagrant  injustice,  de- 
signated and  reprobated,  in  their  language, 
by  the  name  of  an  ex  post  facto  law. 

All  this  while,  we  are  told  that  we  have 
rights  given  to  us,  and  we  are  bid  to  be  grate- 
fid  for  those  rights :  we  are  told  that  we  have 
duties  prescribed  to  us,  and  we  are  hid  to  be 
punctual  in  the  fulfilment  of  all  those  duties ; 
and  so  (we  are  told)  we  must  he,  if  we  wonld 
save  ourselves  fit>m  being  visited  with  ooa- 
dign  punishment.  Hearing  this,  we  would 
realfy  be  grateful  for  these  same  right*,  if  we 
knew  what  they  were,  and  were  aUe  to  avail 
ourselves  of  them :  but,  to  avail  ourselTesof 
rights,  of  which  we  have  no  knowledge,  being 
in  the  nature  of  things  impossible,  we  are 
utterly  unable  to  learn — for  what,  as  well 
as  to  whom,  to  pay  the  so-caUed-fbr  tiihote 
of  our  gratitude. 

As  to  these  same  duties,  we  would  endea- 
vour at  least  to  be  punctual  in  the  fulfiluKBt 
of  them,  if  we  knew  but  what  they  were ; 
but,  to  be  punctual  in  the  fulfilment  of  duties. 
the  knowledge  of  which  is  kept  ooneealed 
from  us,  is  equally  impossible.  That  wiiidi 
is  but  too  possible',  and  too  frequently  expe- 
rienced by  us,  is  the  being  dius  punished  fer 
not  doing  that  which  it  has  thus  been  rea- 
dered  impossible  for  us  to  do. 

Thus,  while  the  rights  we  are  bid  to  be 
grateful  for  are  mere  illusions,  the  punisb- 
ments  we  are  made  to  undergo  are  sad  rea- 
lities. 

Finally,  thus  it  is  that  we,  who^  in  so  &r 
as  such  oppression  admits  of  our  being  so,  wn 
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lus  Majesty's  dadfiil  and  loyal  aubjecU,  are 
dealt  with  as  were  the  children  of  Israel  under 
their  Egyptian  taskmasters. 

We  hear  of  tyrants,  and  those  cruel  ones: 
but,  whatever  we  may  have  felt,  we  have 
never  heard  of  any  tyrant  in  sudi  sort  cruel, 
as  to  punish  men  for  disobedience  to  laws 
or  orders  which  he  had  kept  them  from  the 
knowledge  of. 

We  have  heard  much  of  cruelties  practised 
by  slaoehoUiera  upon  those  who  are  called 
their  glavea.  But,  so  far  as  regards  the  mode 
of  treatment  we  thus  experience, — whatever 
be  the  cruelties  practised  upon  them,  never 
have  we  heard  this  to  be  of  the  number  of 
those  cruelties.  The  negro,  so  long  as  he 
does  what  he  is  commanded  to  do,  and  ab- 
stains from  doing  that  which  he  is  forbidden 
to  do — the  negro — slave  as  he  is,  is  safe. 
In  this  respect,  his  condition  is  an  object  of 
envy  to  us,  and  we  pray  that  it  may  be  ours. 

We  have  heard  not  a  little  of  the  pains 
taken  by  the  Honourable  House,  in  the  eis^ 
deavour  to  put  an  end  to  those  same  cruel« 
ties.  We  cannot  refuse  to  any  such  endeavour 
the  humble  tribute  of  our  applause.  But  we 
hope  we  are  not  altogether  unreasonable  in 
our  wish  to  receive,  from  the  hands  of  the 
Honourable  House,  the  benefit  of  the  like 
endeavours* 

That  which,  for  this  purpose,  we  have  need 
of  (need  we  say  it  ?)  is  a  body  of  law,  from 
the  respective  parts  of  which  we  may,  each 
of  us,  by  reading  them  or  hearing  them  read, 
learn,  and  on  eadi  occasion  know,  what  are 
his  rights,  and  what  his  duties. 

The  framing  of  any  such  body  of  law  can- 
not indeed  but  be  a  work  of  time.  This  is 
what  we  are  fully  sensible  of.  But  the  sooner 
it  is  begun,  the  sooner  will  it  have  been  com- 
pleted :  and  the  longer  the  commencement  of 
it  is  deferred,  the  more  difficult  will  be  the 
completion  of  it.  Completed,  indeed,  it  can* 
not  be ;  and  of  this  too  we  are  fully  sensible, 
otherwise  than  by  the  King  and  the  Lords, 
in  conjunction  with  your  Honourable  House. 
But,  to  the  taking  in  hand  this  most  im- 
portant of  all  works,  there  is  d  preparatory 
cperation,  which,  we  have  been  assured,  and 
verily  believe,  is  within  not  only  the  power, 
but  tiie  practice  of  the  House — of  the  House 
acting  in  its  single  capacity,  and  by  its  sole 
authority.  This  is  what  we  hereby  pray  for, 
tfnd  it  is  as  follows :  — 

1.  That  the  House,  in  and  by  its  votes, 
may  be  pleased  to  give  invitation  to  all  per- 
sons  so  disposed,  to  send  in,  each  of  them,  a 
pian  of  an  all-comprehensive  code,  followed 
oy  the  text  thereof;  this  text,  either  the  whole 
of  it  at  the  same  time,  or  in  successive  por- 
tions, as  he  may  find  most  convenient. 

2.  That,  for  indemnifying  each  such  oon- 
tributor  from  the  expense  of  printing,  the 
House  may  be  pleased  to  give  authority  to 


him  to  send  in  such  his  work,  in  manuscript^ 
to  anjr  person  authorised  by  the  House  to 
print  its  proceedings :  that  is  to  say,  for  the 
purpose,  and,  subject  to  the  limitation  here- 
inaner  mentioned,  under  the  assurance  that 
the  same  will  be  printed,  along  with  the  other 
proceedings  of  the  House,  in  like  manner  tm 
acts  of  parliament  are  at  present. 

3.  As  to  the  persons  of  such  contributorst 
we  humbly  insist,  that,  from  the  liberty  of 
sending  in  draughts  for  this  purpose,  no  per- 
son should  stand  excluded.  No ;  not  any  per- 
son whatsoever.  For  suppose,  for  example, 
a  foreigner  to  send  in  a  dnuight  better  adapt- 
ed to  the  purpose  than  any  draught  sent  in 
by  any  of  his  Migesty's  sulgects, — we  see  not 
why  his  being  so  diould  debsdr  us  from  the 
benefit  of  it:  and  aasuredly  we  see  not  any 
reason  whatever  for  any  such  apprehension, 
as  that,  by  the  Honourable  House,  the  cir- 
cumstance of  the  draughtsman's  being  a  fo- 
reigner should  ever  cause  a  less  well-adapted 
drM^to  be  employed  and  sanctioned,  in  pre- 
ference to  a  better  adapted  one. 

4.  As  to  the  expense  that  might  be  even* 
tually  attendant  on  the  printing  of  such 
draughts,  it  is  no  more  than  we  are  perfectly 
aware  of.  But  there  are  two  arrangementi^ 
which,  taken  together,  we  cannot  but  rely  on 
as  sufficient  to  reduce  within  a  moderate  com- 
pass the  amount  of  that  expense. 

5.  One  is,  that  it  be  an  instruction  to  eveiy 
contributor,  that  no  such  contributor  shaU 
receive  the  benefit  of  the  accommodation  thus 
afforded,  unless,  to  each  article  or  set  of  ar- 
ticles in  his  proposed  code,  the  reason,  or  set 
of  reasons,  by  which  it  was  suggested,  on 
which  it  is  grounded,  and  to  which  it  trusts  for 
its  explanation  and  reception,  be  appended. 

6.  The  other  is — that,  by  the  Honourable 
House,  power  be  reserved  to  itself,  by  the 
hands  of  any  person  or  persons  for  that  pur- 
pose, thereto  appointed,  —  to  put  a  stop  at 
any  time,  to  the  printing  of  any  such  draught : 
after  which,  should  the  impression  be  con- 
tinued, it  will  be  at  the  contributor's  own  ex- 
pense. But  that,  to  assist  him  in  the  fiunilty 
of  thus  making  a  virtual  appeal  to  public 
opinion,  such  part  of  his  draught  as  shall 
have  been  already  printed,  shall  be  deliver- 
ed to  him,  to  be  disposed  of  as  he  AaHl  think 
fit. 

As  to  the  obligation  of  attaching  the  above- 
mentioned  rationale,  we  trust  to  it  as  a  power- 
ful incentive,  to  the  framing  and  sending  in 
well-grounded  draughts,  as  well  as  a  power- 
ful instrument  for  keeping  the  service  unin- 
cumbered with  ill-grounded  and  ungrounded 
ones.  To  frame  a  proposed  code  of  laws, 
with  apt  reasons  all  along  for  its  support,  is, 
in  our  eyes,  the  most  arduous,  as  well  as  the 
most  useful,  of  all  purely  human  tasks  that 
the  human  feculties  can  employ  themselves 
upon :  and,  proportioned  to  this  our  persiw* 
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Bion,  is  of  GOiine  our  dedre — that,  witbout 
any  ezceptioii,  the  door  should  remain  open 
to  all  contributors,  as  above :  wlifle,  on  the 
ether  hand,  to  frame  proposed  laws,  destitnte 
of  such  support,  is  what  no  hand  that  can  tAve 
motion  to  a  pen  would  feel  to  be  out  of  its 
power:  it  is  what  not  we  alone,  but  our  mo- 
thers and  our  grandmothers  likewise,  would 
be  capable  of  doing,  and  might  peradyenture 
be  disposed  to  do :  and  it  is  (we  have  some- 
times heard)  no  altogether  uncommon  sight, 
to  see  hands,  little  better  qualified,  thus  oc- 
cupied. 

To  each  audi  contribution  should  be  at- 
tached a  name  and  address :  this,  not  fer  the 
purpose  of  determining  the  authorship  (for 
that  might  be  left  to  eadi  one's  desire,)  but  for 
the  purpose  of  reBponsibiUtif^  in  the  case  of 
any  inapplicable  matter,  sent  in  for  the  pur- 
pose of  derision,  by  persons  engaged  by  sinis- 
ter interest  in  the  endeavour  to  render  the 
measure  abortive. 

As  to  retnmtratUmy  we  humbly  insist  that 
none,  —  in  any  shape  other  than  that  of  the 
eventual  honour  of  distinction  and  public  ap- 
probation, with  the  benefits  whidi  in  so  many 
shapes,  in  amounts  proportioned  to  the  de- 
grees of  it,  cannot  but  be  among  the  firuits  of 
such  approbation,  — ought  to  be  allotted  to 
any  work  so  sent  in :  so  fiu:  from  promoting, 
i^y  such  remuneratUm  could  not  but  operate 


in  counteraction  to  its  proposed  objeei, « 
above.  It  would  operate  as  a  notice  of  a- 
chtwrn^  to  every  man  who  eould  not  regwd 
himself  as  situated  within  the  sphere  of  per* 
sonal  fiivour ;  and,  the  higher  the  reward,  the 
greater  would  be  the  number  of  tkoM  who 
would  regard  themselves  as  thus  exdnded. 
We  beg  to  be  believed,  giving  as  we  do  our 
assuranoe  to  the  Honourable  House,  tbt  it 
is  not  to  any  such  purpose  as  that  of  leeiag 
so  much  as  proposed,  much  less  dfected,  aj 
change  in  the  hands,  in  vHiich  the  npreae 
power  of  government  is  lodged,  that  tUi  <w 
humble  petition  is  directed;  and  aceordii^? 
what  we  not  only  consent  to,  but  wiA  nd 
desire  is,  that,  out  of  the  field  of  the  propcsed 
otherwise  all-comprehensiye  code,  sli  tkoK 
parts  which  regard  the  prerogative  of  tk 
King,  the  privileges  of  the  aemal  MeolKn 
of  the  two  Houses  of  Parliament,  edUeetiTd; 
and  severally  possessed,  and  the  conBdentm 
of  the  hands  in  which  tiie  elective  fimcticDii 
placed,  be  excepted;  unleaa  it  be~.tkst,fir 
the  sake  of  symmetry  and  oompleteDea,  e^ 
pression  be,  on  those  several  sufejecti,  gira 
to  the  law  as  tl  it,  or  u  ooMonW  to  i'  it 
being  understood  that,  by  thi  ezprenn 
so  given  to  matter  of  this  descriptioB,  tk 
draughtsman  is  not  understood  to  cxfina 
either  approbation  or  diaapprobatioB,  in  n- 
lation  to  any  part  of  it. 
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SPEECH  of  Lord  Chancellor  Brougham,  as  prinied  in  ike  Manm^ 
Ckromde  of  Friday,  Sepiember  2d,  1831,  tn  the  Artkde  headed  CtmH  rf 
Chancery,  on  announcing  his  <'  resolved  on**  absorption  of  the  Courts  of  the 
Viee-ChaneeUor  and  the  Master  cf  the  Bolls  into  that  of  the  Lord  Biffk 
Chaswellor. 


The  Lord  Chancellor  sat  this  morning 
to  deliyer  the  few  judgments  which  remained 
to  be  pronomiced  on  matters  which  had  been 
previously  argued  before  him ;  and  having  dis- 
posed of  them. 

His  Lordship  addressed  the  Bar  to  the  fol- 
lowing effect : — <*  It  is  a  great  satisfiiction  to 
me,  in  taking  my  leave  of  the  Bar  and  of  the 
suitors,  to  know  that  I  have  been  able  to  dis- 
pose of  all  the  arrears  of  the  business  of  this 
Court,  and  that  there  are  no  ^peals  unheard, 
no  petitions  unanswered,  and  no  causes  now 
unheard,  except  those  which  are  not  ready, 
and  which  have  been  put  upon  the  files  of  the 
Court  subsequent  to  last  June.  It  is  a  rery 
great  relief  to  the  Court — it  will  be  a  rery 
great  relief  to  the  Bar — it  wUl  be  a  very  great 
relief  to  professional  men,  as  I  know  it  will 
be  a  very  great  relief  to  the  suitors— for  them 
to  feel  that  they  shall  have  their  business 
henceforward  going  regularly  on,  not  incum- 
bered by  arrears,  and  not  having  their  minds 
oppressed  with  the  harassing  prospect  of  never 
getting  through  their  business.  In  the  course 
of  next  term,  the  benefit  of  all  this  will  be 
felt,  and  it  will  be  found  that  the  time  has 
been  well  bestowed  which  we  have  been  lately 
occupjring,  though  it  nwy  have  pressed  hard 
upon  the  B^r,  upon  suitors,  and  upon  other 
professional  men,  who  have  been  anxiously 
attending  the  Court.  It  has  pressed  hard  also 
on  the  Court,  but  /  have  been  willing  to  bear 
that  pressure,  knowing  weU  that  the  public 
wiU  fed  the  full  benefit  next  term.  It  was 
said  to  a  great  man,  the  most  illustrious  of  all 
my  predecessors,  that  he  allowed  the  pressure 
of  business  upon  him  to  be  more  than  he  could 
bear ;  to  which  he  replied,  *  The  duties  of  life 
are  more  than  life :'  memorable  words,  to  be 
had  in  everlasting  remembrance  by  all  men 
who  serve  their  country  1  The  kindness  and 
attention  I  have  received  from  the  Bar  are 
sudi  as  to  require  my  most  grateful  acknow- 
ledgments, which  I  now  respectfully  offer. 


I  b^  leaye  to  add,  that  I  have  nom  the  moti 
sangume  hopes  of  being  able  to  reUeve  kis 
Honour  the  Vioe'ChaneeQor  from  hearimg  the 
greater  part  of  causes,  such  as  those  wkidk  ham 
been  hea^d  In/  him  since  the  year  1813.  The 
appeals  whidi  I  have  disposed  of  within  these 
few  months  haye  been  120 :  of  those,  108 
have  been  fiilly  argued  and  decided — indeed 
all  of  them,  except  BUtter  v.  Trovers^  wkkk 
stands  for  the  opinion  of  the  tufo  Jmdgaa  w&e 
assisted  me  in  it.  The  time  taken  in  the  sr- 
guments  upon  the  appeals  (the  avera^  time 
being  several  hours  to  eadi)  shows  that  eTcry 
one  of  them  were  cases  of  importance,  aad 
that  there  has  been  no  short  cause  heard  by 
way  of  appeal  before  me.  This  has  been  the 
cause  of  tiie  length  of  time  that  has  been  oe- 
cupied  in  getting  through  the  long  and  heavy 
arrear — ^thearrear  of  years.  When  Hook  into 
this  statement,  I  find  also,  that  in  the  propor- 
tion of  six  to  four,  or  of  three  to  two,  are  the 
number  of  appeals  firom  his  Honour  the  l^oe- 
Chancellor  to  those  commg  from  his  Hooov 
the  Master  of  the  Rolls — arising,  no  doabt, 
from  the  great  number  of  causes  decided  in 
the  Vice-  Chancellor's  court,  and  from  that 
circumstance  only.  It  is  dear,  thereifbrey  thai 
at  least  three  months  of  the  time  of  this  Ooort 
would  have  been  entirely  saved,  if  thai  ar^ 
rangement  could  have  been  made,  iMeh  (fan- 
seeing  this)  I  propounded,  but  unsmeeeu^uBy 
propounded,  when  I  came  into  the  Court.  I 
thought  that  every  cause  which  was  either  ef 
some  importance  in  point  of  value,  or  dUi- 
culty  in  point  of  law  or  of  feet,  that  ctae 
before  their  Honours  the  Blaster  of  tiie  Rolls 
and  the  Vice  -  Chancellor,  almost  inevitahly 
found  its  way  here  by  appeal — and  gencraUy, 
certainly  in  tiie  majority  of  cases,  only  led  to 
great  expense,  great  d^y,  and  great  ineoa- 
venience,  whether  there  should  ultimatdy  be 
an  affirmance  or  reveraaL  I  propoaed,  there- 
fore, that  all  causes  of  difficulty  and  iw^tartaate 
in  point  of  vafue,  or  firom  the  lauf  as  offhfimy 
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to  thenif  mHoM  at  once  bt  transferred  here, 
and  heard  hy  me,  as  thereby  the  inevitable  ap' 
peal  would  be  averted.  The  event  has  justified 
my  prospective  conjecture,  and  leads  me  now 
to  form  the  plan  which  I  shall  certainly  adopt 
— namebf,  that  of  transferring  at  once  the  bulh 
of  that  business  into  this  Court.  Such  a  re- 
sult was  long  ago  foreseen  by  eminent  men. 
It  was  the  opinion  of  Sir  Samuel  Romilly  — 
a  most  venerable  name  —  it  was  the  opinion 
of  Sir  John  Leach,  then  a  member  of  parlia- 
ment, and  of  many  others,  that  the  erection  of 
a  Court  for  his  Honour  the  Vics' Chancellor 
would  have,  among  other  things,  the  effect  of 
increasing  litigation;  and  that  a  mass  of  bu- 
siness, which  did  not  then  exist  in  Chancery, 
would  be  added  to  the  business  of  the  Court. 
How  &r  that  conjecture  has  been  proved  by 
experience,  must  be  visible  to  all  men ;  since 
64  out  of  the  108  contested  appeals  were  from 
his  Honour  the  Vice -Chancellor,  and  have 
taken  up  three  months  constant,  laborious, 
and  expensive  attendance  to  all  the  parties 
concerned.  If,  however,  that  arrangement 
can  be  made,  which  I  look  forward  confidently 
to  accomplishing,  I  shall  then  deem  it  to  be 
my  duty  to  aive  to  the  suitor  the  JuU  benefit, 
in  all  difficuit  and  important  cases,  of  having 
three  Judges  instead  of  one  to  hear  their  causes. 
If  this  cannot  be  done  by  the  law  as  it  now 
stands,  I  trust  the  Lepslature  will  assist  me 
in  effecting  it.  My  opmion  is,  that  it  can  be 
done  without  altering  or  adding  to  the  law  as 
it  now  stands.  I  have  the  power  at  present 
to  ask  for  the  attendance  of  any  or  all  the  judges 
in  Westminster  Hall,  and  I  know  not  why  I 
should  not  have  the  power  of  asking  to  be 
assisted  by  the  presence  of  the  Master  of  the 
Rolls  and  Vice-chancellor,  when  necessity 
requires.  Other  Chancellors  have  h|id  the 
Master  of  the  Rolls  to  sit  for  them  when  ab- 
sent ;  I  have  never  required  that,  and  I  trust 
I  never  shall ;  but  I  think  I  may  have  the 
assistance  of  their  Honours,  on  hearing  causes 
of  extraordinary  difficulty  and  importance. 
The  bulk  of  the  cases  that  are  appealed  fi'om 
are  not  of  extraordinary  difficulty  or  import- 
ance ;  but,  in  all  cases  of  that  class,  the  suitor 
shall  have  the  benefit  of  the  other  Equity  judges 
being  present.  There  are  two  orthree  branches 
of  judicature  in  which  the  presence  of  three 
judges  is  infidtely  better  than  that  of  one :  first, 
when  conflictingyac^s  are  to  be  discussed,  or 
conflicting  evidence  to  be  heard,  a  jury  is  the 
best  forum  for  such  a  case — a  single  judge  is 
perhaps  the  worst;  but  three  men,  witii  minds 
variously  constituted,  are  much  more  likely 
to  come  to  a  satisfactory  conclusion  than  a 
single  individual.  The  next  is,  where  anything 
like  discretion  is  to  be  exercised,  either  in 
awarding  damages,  or  sajring  what  costs  are 
to  be  paid,  which  is  often  a  very  important, 
or  not  unfrequentiy  difficult  and  delicate  in- 
quiry, as  too  many  cases  are  brought  and  kept 


up  merely  for  the  sake  of  the  costs.  The  duty 
of  the  judge  there  is  somewhat  like  that  ofas» 
sessing  damages ;  and  in  the  exercise  of  such 
discretion,  it  is  better  to  have  three  judges  than 
one.  Last  of  all,  where  there  are  great  and 
difficult  and  important  points  of  law  and  equity 
to  be  settled,  it  is  much  more  satisfactory  to 
suitors,  and  to  the  profession  which  cultivates 
the  sciences,  to  have  that  law  considered  and 
settled  by  more  judges  than  one.  These,  then, 
are  the  considerations  which  principally  mov6 
me  to  the  adoption  of  the  resolution  I  have 
formed.  But,  at  the  same  time  that  I  stop  the 
great  bulk  of  business  going  before  his  Honour 
the  Vice- Chancellor,  1  shall  not  deem  it  ne- 
cessary to  recommend  elsewhere  that  any  step 
should  be  taken  at  present  to  terminate  his 
Court,  though  in  the  53d  year  of  George  IIL 
it  was  expected  that  it  would  end  in  getting 
through  the  arrears.  Though  we  have  now  got 
throi^fh  the  arrears,  I  do  not  yet  see  my  way 
to  that  which  as  an  ultimate  result  must  be 
deemed  highly  desirable.  His  Honour  the 
Master  of  the  Rolls  is  more  sanguine  as  ta 
the  speedy  accomplishment  of  it  than  I  am ; 
but  still  I  do  not  shut  out  from  my  mind  the 
indulgence  of  the  hope  that  I  may  see  its  ter- 
mination at  no  very  distant  period.  As  hng^ 
however,  as  that  Court  shall  continue  to  exist, 
I  shall  endeavour  to  avail  myself,  in  all  difficult 
and  important  cases,  of  the  assistance  of  that 
most  learned,  excellent,  and  able  judge,  in  this 
Court.  I  luive  said  thus  mu(i,  because  I 
thought  it  fit,  before  terminating  business,  to 
let  the  profession  know  it  was  not  for  nothing 
that  I  had  imposed  on  them  the  hardships 
of  these  long  and  painful  sittings — sittings, 
however,  not  much  later — only  two  days  later 
than  Lord  Eldon  has  sat ;  for  he  having  sat  to 
the  29th  of  August,  I  have  sat  only  two  days 
longer.  At  the  same  time  I  admit,  tiut  though. 
I  have  sat  only  two  days  later  than  usual,  yet 
I  have  sat  many  more  hours  in  the  course  of 
the  day,  and  I  am  aware  of  the  embarrass- 
ments and  inconveniences  that  this  may  have 
caused.  I  am  not,  however,  aware  that  its 
tendency  has  been  to  abridge  arguments  in 
any  case,  for  lam  sure  I  have  endeavoured  to 
show  as  much  patience  as  any  man  could  pos^ 
sess,  that  I  might  not  indicate  the  slightest 
indisposition  to  hear  the  longest  arguments. 
Even  where  I  have  thought  argument  super- 
fluous, /  have  hardly  ever  stopped  the  repbtf 
in  cases  where  I  have  been  in  favour  of  the 
side  on  which  the  reply  was  to  be  made,  and 
still  more  rarely  have  I  disposed  of  cases  on 
hearing  one  side  only.*  I,  therefore,  cannot 
charge  myself  with  having  got  rid  of  this  ar- 
rear,  and  accomplishing  this  dispatch,  at  the 
expense  of  curtailing  the  hearing  of  causes. 
The  best  proof  in  the  world  of  this  is,  that 
one  of  the  last  I  heard  took  up  eight  hours^ 


•Why  not? 


Digitized  by 


Google 


552 


SPEECH  OF  LORD  CHANCELLOR  BROUGHAH 


the  one  preceding  it  took  seyen  hoan,  and 
another  immediately  hefore  it  took  six  hours. 
Three  causes,  therefore,  took  upwards  of 
twenty-one  hours  in  being  argued  at  the  con- 
clusion of  the  sittings,  which  surely  is  a  proof 
that  there  was  no  great  desire  on  my  part  to 
curtail  the  aiguments,  or  not  to  hear  counsel 
The  profession,  therefore,  and  the  Bar,  lam 
sure,  will  rejoice  as  well  as  myself  when  we 
find  we  have  not  attended  in  yain,  while  we 
Tery  soon  shall  witness  the  benefit  conferred 
upon  the  country  by  having  got  rid  of  this 
accumulation  of  business;  and  also  in  the 
prospective  arrangement  touching  the  Vice- 
ChanceUor's  Court,  to  prevent  dehnf  and  un^ 
necesaary  expente^  to  raise  the  character  qfthe 
Courte  of  JuUiee  in  thie  country,  and  to  an- 
ewer  the  argumenle  ueed  hy  pertone  uncon- 
nected with  then — arguments  so  frequent^ 
levelled  against  the  legal  prqfession  at  large. 
The  profession  will  feel  not  only  that  com- 
fort and  peace  increased,  hut  even  their  own 
character  exalted.  In  conclusion,  I  have  to 
state,  that  as  long  as  I  remain  in  town,  which 
must  be  for  some  weeks  longer,  I  shall  de- 
vote one  day  in  every  week — Saturdays — to 
hear  motions ;  I  shall  hear  them  w  the  private 
room:  and  I  entreat  suitors  not  to  depend  on 
counsel  who  are  absent,  or  to  get  counsel  to 
remain  in  town  for  the  purpose,  but  to  take 
such  counsel  as  are  in  town.  I  have  made 
inquiry,  and  I  find  that  there  will  be  several 
counsel  of  the  greatest  ability  remaining,  and 
I  will  hear  them  upon  any  motions  by  consent^ 


provided  notice  be  given  on  the  Wedocidsy 
preceding,  to  one  of  my  officers.  I  have  di. 
rected  an  order  to  be  made  te  that  cfiect  / 
do  wot  mean  to  mahe  any  private  arrengemata 
a  consideration,  but  I  wiA  to  have  the  sotioe 
of  the  motion  sent  to  me  On  the  Wednes^j, 
that  I  may  arrange  respectmg  my  atteodmu 
in  the  House  of  Lords,  because  I  sm  iboit 
now  to  sit  from  day  to  day  in  the  Home  cf 
Lords  during  the  remainder  of  the  Sesdoa; 
but  I  shall  not  sit  there  any  Saturday  iriws 
my  attendance  may  be  required  heie.  Ithii^ 
this  Court,  sitting  by  one  of  its  ftraacAii 
throughout  the  vacation,  for  the  purpom  rf 
hearing  pressing  appUcatitma,  is  ems  tftit 
most  essential  relirfs  that  can  he  ^ghrdei  to 
the  suitor,  and  is  almost  essential  to  the  u^ 
existence  of  the  Court  and  the  due  disdrnfe 
of  justice,  ItwasaremarhiifaleanedeMi 
venerable  friend  of  mine  — one  osumw  du 
greatest  sages  of  the  law—Imean  Mr,Jermi 
Bentham^—that  one  of  the  greatest  evilsaritaig 
from  vacations  was  the  sh!utting  up  the  Omtt 
at  the  very  time  when  suitors  might  haee  tie 
greatest  occasion  to  require  access  to  thm.  I 
do  not  thinh  I  can  subscribe  to  the  wkak 
extent  of  his  doctrine  on  this  points  but,  ns- 
doubtedly,  that  there  is  a  ^eat  benefit  to  be 
conferred  by  keeping  alvrays  open  sone  jMrt 
of  the  Court  for  pressing  business,  I  most  at, 
tirefy  agree  with  him  in  holding," 

His  Lordship's  address  was  listened  to  nitk 
profound  attention,  and  received  with  SMm- 
feat  satisfaction. 
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Bt  the  Boa  Comtrietw^  alias  Helhto  Curia- 
rum,  18  meant,  as  will  be  seen^  the  declaredly* 
determiDed  author  of  a  measure  for  the 
strangling  and  swaUowiog  up  of  the  two 
courts  styled  the  Vici'ChmceUor*§  and  the 
Master  of  theRoll$\  into  the  Chancery  Court. 
To  place  it — in  the  mannerthat  will  be  seen 
— in  front  of,  or  so  much  as  to  give  insertion 
to  it  into,  this  publication,  formed  no  part  of 
the  original  intention.  The  only  publication 
originaUy  intended,  was  that  of  which  the 
Bankruptcy  Courtis  the  subject-matter.  But 
the  closer  the  scrutiny  into  that  measure  be- 
came, the  more  deeply  did  I  become  impressed 
with  the  painful  'persuasion,  that  in  a  man  in 
whom,  for  so  long  a  course  of  years,  1  have 
Jiad  the  honour  and  happiness  to  possess  a 
familiar  friend,  it  was  in  condusioo  my  un- 
happy lot  to  behold  an  adversary — and  that 
an  irreconcilable  one — an  adversary,  and  to 
what  ?  To  law  reform — ^to  that  all  important 
undertaking,  to  which,  from  boyhood,  the 
whole  of  my  long  life  has  been  devoted.  The 
consequence  was,  that,  in  my  view,  so  long 
as  he  continued  in  the  all-powerful  situation 
which  he  now  occupies,  whatsoever  hopes  I 
had  ever  entertained  of  witnessing  a  consum- 
mation so  devoutly  to  be  wished,  could  not 
but  remain  in  a  state  of  extinction :  and  that, 
with  all  the  feelings  of  a  friend  in  relation  to 
him,  I  saw  no  choice  but  acting  in  relation  to 
him  as  I  am  hereby  doing  —  and  alas  1  in  so 
harsh  a  way  —  the  part  of  an  enemy,  —  the 
exclamation  **  Et  tu.  Brute  f"  all  the  while 
aounding,  as  it  were,  in  my  ears. 

This  determination  being  taken,  the  pre- 
fixing the  shorter  paper  to  the  longer  one 
presented  itself  as  a  sort  of  preparatory  mea- 
sure, that  might  be  conducive  to  the  end  in 
view. 

As  to  the  measure  more  particularly  here 
in  question :  from  first  to  last,  to  see  the  bill 
thrown  out  has  never  formed  any  part  of  my 
wishes.  Two  results  I  saw  included  in  it ;  — 
the  death  of  the  existing  state  of  things  in 
relation  to  this  part  of  the  judicial  establish- 
ment, with  its  procedure,  and  the  birth  of  a 


new  one :  in  relation  to  the  first,  my  wishes 
were  in  entire  accordance  with  those  of  my 
noble  friend;  in  the  other  alone  consisted 
the  difference. 

Throughout  the  whole  course  of  my  la- 
bours, I  believe  that  one  rule  has,  with  unde- 
viating  adherence,  been  conformed  to  by  me 
— be  the  institution  what  it  might,  never  to 
engage  in  any  such  attempt  as  that  of  pulling 
it  down,  but  for  the  purpose,  and  with  the 
endeavour,  to  raise  up  something  that  to  me 
seemed  better,  in  the  room  of  it ;  of  the  ob- 
servance of  this  rule,  exemplification  will,  on 
the  present  occasion,  be  seen  under  the  head 
of  Amendments,  in  the  first  part  of  these  Ob- 
servations, p.  578. 

The  smaUness  of  the  tjrpe  had  for  its  cause 
the  intention  of  making  use  of  the  letter-post 
for  the  conveyance  of  this  tract :  little  &.d  I 
then  think  of  the  length  to  which  it  was  des* 
tined  to  be  drawn  out. 

Things  left  undone  that  ought  to  have  been 
done  —  things  done  that  ought  not  to  have 
been  done,  —  to  these  two  heads  will  be 
found  referable  the  charges  here  made 'against 
the  institution,  the  effects  of  which  are  now 
beginning  to  show  themselves:  among  the 
things  left  undone,  consigning  to  one  and  the 
same  judicatory  the  business  performed  by  the 
court  called  the  Bankmptcy  Covrt  and  the 
court  called  the  Insolvency  Court ;  that  is  to 
say,  under  the  judiciary  establishment  as  at 
present  constituted,  wiUi  its  system  of  pro- 
cedure :  for,  under  the  system  which  I  have 
ventured  to  propose,  suits  of  all  sorts,  with, 
out  any  exceptions  worth  particularizing, 
would  be  taken  cognizance  of  by  a  set  of  the 
same  single-seated  judicatories,  proceeding 
according  to  the  same  simple,  natural,  un- 
technical,  quasi-domestic  system  of  procedure. 
In  the  publication  intituled  Justice  and  Co- 
dification Petitions,  may  be  seen  a  slight 
sketch  of  it.  As  to  the  things  which  in  my 
notion  of  the  matter  ought  not  to  have  been 
done,  to  hold  up  to  view  a  part  of  them,  nor 
yet  more  than  a  part  of  them,  is  thebusinesa 
of  the  ensuing  pages. 


Digitized  by 


Google 


I.  BOA  CONSTRICTOR,  aUas  HELLUO  CURIARUM: 
OBSERVATIONS 

ON 

THE  "  RESOLVED-ON"  ABSORPTION  OP  THE  VICE-CHANCELLOR'S 
COURT,  AND  THE  MASTER  OP  THE  ROLLS'  COURT,  INTO  THE  LORD 
HIGH  CHANCELLORS  COURT. 


A  Boa  Constrictor,  of  the  first  magnitude, 
appropriately  wigged  and  gowned,  crushing 
.  in  bis  embnoe  the  bodies,  and  extinguishing 
the  life,  of  their  two  Honours,  the  Vice-chan- 
cellor and  the  Master  of  the  Rolls,  both  of 
them  also  appropriately  wigged  and  gowned 
— no  bad  subject  this  for  the  graver  of  a 
Cruikshank.  All  pleasantry  apart,  I  cannot 
but  felicitate  those  whose  hard  lot  it  is  to 
become  suitors  in  equity,  at  the  prospect 
which  such  a  change  presents  to  view,  one 
stage  of  appeal  at  least,  and  perhaps  in  some 
cases  two,  made  to  evaporate.  Of  this  hal- 
cyon state  of  things  it  seems  to  me  that  I  see 
a  glimpse ;  may  it  not  prove  a  phantasmagoric 
one! 

So  much  for  what  the  Lord  Chancellor 
calls  his  **  resolved-on"  arrangement.  But 
an  arrangement  is  one  thing:  a  principle  on 
which  that  same  arrangement  is  groimded,  is 
another :  by  one  and  the  same  person  the  one 
may  be  approved  of^  the  other  disapproved  of. 
**  Number  man  Office** — of  these  words  is 
formed  the  title  of  section  3  of  chapter  IX. 
intituled  libNisTS&s  Collbcttvblt,  in  my 
ConstUutUmal  Code:  a  proposition  I  have 
there  advanced  is— that,  exceptions  excepted 
(and  rare  indeed,  if  any,  are  the  exceptions) 
—  be  the  department  what  it  may,  sut^fe- 
seated  should  be  every  office  in  that  depart- 
ment.* Singlc'-eeatedf  For  what  reason? 
Answer — For  many  reasons:  but  the  prin- 
cipal one,  and  the  roost  appropriate  of  them 
all,  stands  expressed  bv  Uie  single  word  re- 
sponsibilitif :  reeponaibiMbf — itsdf  a  host  of 
reasons. 

"  Number  in  a  Judicatory**-^  Of  these 
words  is  formed  the  title  of  section  5  of  chap- 
ter XIL  intituled  JaoiciAaT  Collbctivelt, 
in  that  same  Code:  in  that  section,  to  the 
several  arguments  which,  in  support  of  single- 
seatedness,  had  been  applied  to  the  case  of 
the  Administration  Department,  are  added 
others  which  presented  themselves  to  me  as 
applying  in  an  exclusive  manner,  or  with  pe- 
culiar force,  to  the  Judiciary  Department. 

To  these  reaeone  (of  which  further  on)  I 
have  the  mortification  of  finding  opposed,  the 


*  The  department  then  and  there  in  question, 
was  the  Administiation  Department 


authority  of  the  aforesaid  noble  and  ksned 
Lord,  as  displayed  in  the  string  of  dictaai 
stated  in  the  Morning  Chromde  of  tbe  Sd 
of  this  instant  September,  as  having  beea 
delivered  on  the  occasion  of  an  annoinieed 
absorption  of  the  Master  of  the  Rolls'  mi 
Vice-Chancellor's  into  the  Lord  Gbasoellflr'i 
Court :  which  said  oracles  of  our  said  Mkftcn 
Apollo  are  in  the  words  following ;  that  is  to 
say  —  "  There  are  two  or  three  brandies  tf 
judicature  in  which  the  presence  (yf  thite 
judges  is  infinitely  better  than  that  of  ooe. 

1.  "  First,  where  conflicting^  ybcte  are  to 
be  discussed,  or  conflicting  evidence  to  he 
heard,  a  jury  is  perhaps  the  beti  forum  6r 
such  a  case — a  single  inige  perhaps  the  wont; 
but  three  men,  with  minds  variousfy  etmS- 
tuted,  are  much  more  likely  to  come  to  a  »• 
tisfactory  conclusion  than  a  single  individiaL 

2.  «  The  next  is  — where  anyikmg  B^ 
discretion  is  to  be  exercised,  either  in  award- 
ing damages  or  saying  what  cosis  are  to  k 
paid,  which  is  often  a  very  important  aad  not 
unfi'equently  difficult  and  delicate  inquiry,  m 
too  many  cases  are  brought  and  kept  np  merdy 
for  the  sake  of  the  costs.  The  doty  of  the 
judge  then  is  somewhat  like  tliat  at  asses- 
sing damages,  and  in  the  exerdae  of  such  fis- 
cretion  it  is  better  to  have  three  ja48cs  ikn 
one. 

3.  '<  Last  of  all,  where  there  are  grot 
and  difficult  and  important  pointa  of  T 
equity  to  be  settled,  it  is  much  n 
fiictory  to  suitors  and  to  the  profess 
cultivates  the  sdences,  to  have  that  law  em- 
Mend  and  settled  by  more  ja4gea  than  eat. 

«  These  then,"  condudes  hia  Lorddsp. 
'*  are  the  reasons  which  prindpally  move  as 
to  the  adoption  of  the  resoboicn  which  I  ban 
taken." 

There  we  have  his  Lordship's  dicta. 

For  my  part,  my  work  intituled  **  Ooa- 
stitutionalCode;  being,"  as  the  title  goes  as 
to  say,  "  for  the  use  of  all  natioiis  aad  A 
governments  entertaining  liberal  opiniav;* 
and,  for  the  support  and  duddation  of  the 
proposed  enactive  matter,  the  said  work  pve- 
senting  throughout  a  correspondent  q[aandiy 
of  ratiodnative  matter;  it  would  have  bees 
no  small  satisfiustion  to  me,  to  have  aecn  the 
truth  of  my  arguments,  which,  aa  above,  are 
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delivered  in  support  of  mngU'-uatedneu  in 
judicature,  subjected  to  the  scrutiDy  of  so 
enlightened  a  mind,  and  to  have  given  to  the 
work  in  question  the  benefit  of  his  lordriiip's 
observations  on  the  one  side  or  the  other,  or 
on  both :  seeing  that  the  questions  are  not  a 
few,  as  to  whidi,  with  perfect  sincerity,  by 
one  and  the  same  man  (as  Sir  Roger  de  Co- 
verley  was  wont  to  say)  "  much  may  be  said 
on  both  sides."  This  satisfiMHion  I  might 
have  had,  had  his  Lordship  been  pleased  to 
add  them  to  the  **pap"  which  he  was  pleased 
to  8ay  pray  for,  and  take  from  a  tea-spoon  of 
mine,  when  sitting  on  my  lap,  at  the  hermi- 
tage from  which  I  write :  those  'of  the  said 
arguments  I  mean  which  apply  to  the  case  of 
the  Administration  Department,  that  part 
of  the  work  being  then  already  m  print;  to 
which  arguments  he  might  have  added  more- 
over those  which  apply  exclusively  to  the  case 
of  the  Judiciary  Department:  for  though  not 
yet  in  print,  they  were  even  then  in  manu- 
script ;  and,  were  it  only  for  the  chance,  how- 
soever feeble,  of  their  now  receiving  that 
honour,  I  have  some  thoughts  of  sending  them 
to  the  press  immediately,  and  adding  them 
to  this  paper,  before  I  have  done.  Speaking 
of  those  same  wished-for  observations,  I  take 
the  liberty  of  supposing  them  as  having  place 
on  the  one  side,  on  the  other,  or  on  both. 

Unfortunately,  neither  in  any  one  of  the 
above-mentioned  dicta,  nor  in  all  of  them  put 
together,  can  I  find  any  portion  of  that  ^rt 
of  matter  called  ratiodnative,  which  could 
with  propriety  be  made  to  occupy  a  place  in 
that  same  work  of  mine:  for,  for  the  support 
of  his  Lordship's  proposed  enactments,  ra<to- 
einative  has,  in  ip»e  dixitical  matter,  found, 
on  almost  every  occasion,  if  not  a  more  tn- 
structive,  at  any  rate  a  more  compendious, 
and,  to  the  furnisher  at  least,  a  much  more 
commodious  substitute. 

Now,  then,  for  the  three  cases  in  which, 
according  to  his  Lordship,  three  judges  are 
better  thisn  one. 

Case  I.  '*  Conflicting  focts  to  be  discussed, 
or  conflicting  evidence  to  be  heard."  Of  the 
sorts  of  cases  for  which  three  judges  are,  ac- 
cording to  him,  better  than  one,  this  is  the 
first  mentioned.  But  here  comes  a  puzzle. 
€rood  for  this  case  as  are  three  judges,  an- 
otherybrum  he  descries  and  points  to  as  being 
for  tlds  same  case  still  better:  nay,  so  much 
better  as  to  be  the  best  possible.  And  this 
other ybrum — what  is  it?  Even  his  Lord- 
ship's old  fovourite,  **  a  jury ^  And  of  what 
sort  of  men  is  the  population  of  that  same 
forum,  according  to  his  Lordship's  declared 
conception  of  it,  composed?  Of  "  any  twelve 
men,"  so  they  be  '*  good**  ones,  and  **  put  into 
a  box:" — *<  no  bxagoeration "  here;  so 
his  Lordship  was  pleased  to  assure  us.  Such, 
after  the  most  mature  deliberation,  was  his 
Lordship's  opinion,  as  declared  on  tiie  7th  of 
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February  1828,  in  and  by  his  self-published 
speech  of  that  date,  p.  5.* 

Now,  then,  comes  the  puzzle.  This/orvia 
being  the  perfection  of  aptitude  —  of  appro- 
priate aptitude,  with  relation  to  this  very 
case, — why  not  on  the  occasion  in  question 
take  it  in  hand  and  employ  it,  instead  of  the 
three-seated  judicatory — a  tribunal  which, 
three-eeated  as  it  is,  yet,  its  seats  being  in 
numbers  no  more  than  a  quarter  of  those  of 
the  forum,  vields  still  to  it  in  point  of  this 
same  aptitude? 

In  the  course  ci  the  tract  intituled  "  Ob- 
servations on  the  Bankruptcy  Court  Bill," 
those  same  arguments  may  perhaps  be  given 
at  length :  meantime,  any  something  being  on 
this  occasion  better  than  nothing,  a  sort  of 
abridgment  of  them  may  be  seen  in  the  pro- 
position following :  — 

As  to  the  conduavenem^  nnffk-eeatednesi 
to  the  ends  of  justice,  comparison  had  with 
manif'Seate^ute,  no  otherwise  can  any  esti- 
mate of  it  be  formed,  than  by  the  degree  of 
appropriate  aptitude,  in  all  its  branches,  which 
in  the  two  cases  is  likely  to  have  place  on  the 
part  of  the  judge  or  judges,  relation  had  to 
the  functions  of  their  office.  For  determining 
on  which  side  the  aggregate  of  such  appro- 
priate aptitude  is  likely  to  have  place  in  the 
greatest  degree,  let  attention  be  applied  to  the 
following  propositions :  — 

1 .  As  in  the  case  of  any  other  functionary, 
so  in  that  of  a  judge.  The  state  of  the  iaw 
being  given, — for  every  practical  purpose, 
appropriate  mora/ aptitude  must  be  considered 
as  exactly  proportioned  to  the  strictness  of 
his  dependence  upon  puBHe  opinion. 

2.  Singly-seated,  a  judge  finds  not  any  per- 
son, on  whom  he  can  shift  off  the  whole,  or 
any  part,  of  the  imputation,  of  a  mischievous 
exercise  given  to  any  of  his  functions.  Not 
so,  when  he  has  a  colleague. 

3.  No  person  does  he  find  to  share  with 
him  in  the  weight  of  that  odium. 

4.  No  persons  does  he  find  in  the  same 
situation  with  himself,  engaged  by  the  con- 
junct ties  of  self-regarding  interest  and  sym* 
pathy,  to  support  him  under  the  apprehension 
of  it,  by  the  encouragement  given  by  their 
countenance. 

5.  He  has  it  not  in  his  power,  without 
committing  himself,  to  give  to  an  indefensible 
exercise  made  of  his  functions,  Aa^^the  effect 
of  a  vote,  — namely,  by  purposed  absentation 
and  non-participation. 

6.  He  finds  not,  in  the  same  situation  with 


•'*  And  in  my  mind"  said  his  Lordship,  "<  he 
was  guilty  of  no  error  .^  he  was  chargeable  with 
no  exaggeration— he  was  betrayed  by  his  fancy 
into  no  metaphor,  who  once  saia,  that  all  we  see 
about  us  —  King,  Lords,  Commons,  the  whole 
machinery  of  the  state,  all  the  apparatus  of  the 
system,  add  its  varied  workings  —  end  in  shnply 
bringing  twelve  good  men  hito  a  box," 
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himself,  any  person  to  share  ^h  him,  and  in 
proportion  draw  off  from  him,  the  whole,  or 
any  part,  of  any  lot  of  approbatum^  wbe<her 
on  Uie  part  of  his  superior  officer,  or  the 
puhHc  at  large,  that  may  oome  to  be  attached 
to  extra  merit,  in  any  diape,  manifested,  on 
the  occasion  of  any  e«ercise  given  to  his 
functions. 

7.  His  reputation  stands  altogether  upon 
the  ground  of  his  actions.  He  finds  not  in 
the  same  situation,  any  person  to  help  him, 
as  numbers  help  one  another,  to  raise  a  schism 
in  the  public, — and,  by  the  mere  force  of 
prejudice — without  evidence,  or  in  spite  of 
evidence,  in  relation  to  specific  actions,— 
to  draw  after  them  the  suflfrages  of  the  unre- 
flecting part  of  it. 

8.  Of  the  quality  correspondent  and  oppo- 
site to  appropriate  moral  aptitude,  the  most 
mischievous  effect  is — disposition  to  exercise 
arbitrary  power.  But  that  which  constitutes 
arhitranf  power  in  judicature  is  —  not  the 
wuty  of  the  judge,  but  hb  exemption  from 
the  controul  of  a  superior,  —  from  the  obliga- 
tion of  assigning  reasons  for  his  acts,  — and 
from  the  superintending  scrutiny  of  the  public 
eye. 

9.  The  reproach  of  arbitrary  power  belongs, 
on  all  the  above  accounts,  to  the  authority  of 
many  judges,  especially  large  bodies  of  judges, 
in  contradistinction  to  that  of  one. 

10.  The  circumstances  which  render  plu- 
rality indispensable  in  sovereign  legislature, 
do  not  apply  to  judicature. 

1 1.  So  many  seats,  so  many  sets  are  there, 
of  persons,  who,  by  community  of  sinister  in- 
terest, stand  engaged  to  secure  the  possessor 
of  the  situation  against  responsibility  in  every 
shape,  for  delinquenoe  in  every  shape.  So 
much  for  appropriate  moral  aptitude. 

12.  Now  as  to  intellectual  and  active  ap- 
titude. In  a  singly-seated  judge,  most  in- 
teUigemee  is  likely  to  be  found,  in  so  far  as 
intelligence  is  the  fruit  of  exertion. 

13.  A  judge,  by  being  single,  exerts  him- 
self the  more  from  his  seeing  no  resource  but 
in  his  own  powers. 

14.  Hence,  only  in  the  case  of  a  singly*, 
seated  functionary  can  promptitude,  or  say 
dispatch,  be  maximized. 

15.  A  singly-seated  functionary  has  but  one 
opinion,  and  one  set  of  reasons,  to  give. 

16.  No  person's  opinion  has  he  to  wait  for. 

17.  No  person  has  he  to  debate  with,  to 
gain  over,  or  to  quarrel  with. 

18.  No  person  has  he  to  put  unnecessary 
questions  to  him,  —  to  propose  unnecessary 
eteps,  1^01  to  necessitate  useless  adjourn- 
ments, 

19.  All  the  advantages  that  can  be  ex- 
pected from  a  multiplicity  of  judges,  may  be 
insured,  in  a  much  greater  degree,  by  a  nu- 
merous auditory,  with  the  addition  of  the 
whole  world  for  readers^  as  to  everything  in 


the  conduct  of  a  judge,  that  any  onb  (kU 
worth  their  notice ;  and  any  advint^  tk 
can  ever  have  happened  by  accident  fron  nek 
multiplicity  can  be  imputed  to  notUiig  bit 
the  chance  it  affords  for  publicity. 

20.  The  advantages  obtainable  firooia^ 
raUty  of  heads,  independently  of  eiertua,  ait 
needed  in  no  more  than  a  small  nanbatf 
cases;  and,  in  proportion  as  they  sreoeeU, 
may  be  had,  by  the  help  of  adooGsiu  aid 
courts  of  appeal,  without  putting  judgei, 
more  than  one,  into  the  same  eoait 

21.  To  suitors — that  is  to  say,  to  pa«H 
having  business  at  the  office, — caoses  of  4 
Itm  are,  in  a  large  proportion  of  the  unhv 
of  individual  cases,  to  a  greater  ot  leaa 
amount  causes  of  expense, 

22.  If  these  principles  be  just,  the  Bna; 
they  will  produce  in  the  expense  of  the  aU> 
blishment.is  prodigious.  In  the  ezpesie  at- 
tending the  collection  of  taxes — m  the  ten 
of  loans — in  the  adjustment  of  most  sSkt 
plans  of  economy  in  finance,  a  saving  of  s  fcv 
units  per  cent,  is  thought  a  grest  matter ; 
here  it  runs  to  hundreds  per  cent.,  sad  tk 
least  saving  is  a  hundred. 

Then  as  to  facility.  The  judicstorj  p- 
sents  a  difficulty  of  which  the  forum  ttnk, 
or  (if  you  please)  sits,  dear.  In  the  jsdiei- 
tory,  a  condition  required  is,  that  the  modi 
of  the  members  be,  all  three  of  then,  nri- 
ously  constituted ;  and  in  this  qnsUliatia 
resides  the  differential  character  Otttheh- 
gicians  say)  of  the  tribunal,  its  ostiBcdR 
excellence,  its  sole  alleged  title  or  dan  t) 
preference.  But,  of  this  qualification,  hov's 
the  existence  to  be  ascertained?  Theie  I  lee 
a  knot,  which,  staring  hia  Lordship  is  tk 
&ce,  cries  aloud  to  him  —  '*  Nay,  Ud  j^ 
must  untie  me.** 

Is  it  }>y  identity — in  the  first  pUcr,<( 
professional  practice,  — in  the  next  pke,  d 
official  functions?  Is  it  by  the  *'  (yisd: 
and  ever  so  many  more  than  the  "  n^  0- 
norum  lucuhrationes"  applied  by  the  wkk 
fraternity  of  them  constantly,  and  vit^  > 
more  than  ordinary  degree  of  attentioB,  te 
the  same  subject,  that  this  same  ioditpessaU^ 
*'  variety  of  constitution**  is  to  be  produced' 
Uniformity,  rather  than  the  promiied  nriet;, 
is  the  effect  I  should  have  looked  for  frea 
such  a  sec  of  causes.  Shaken  out,  bf  *'  tk 
indiscriminate  defence  of  right  and  wtqi^' 
carried  on,  through  so  long  a  coune  of  jeas. 
by  "  the  indiscriminate  utterance  of  tmbasd 
falsehood,*'  conmion  sense  and  coohdob  b«- 
nesty  make  their  escape,  while  the  xtaaim 
matter  contracts  in  proportion,  subddesa^ 
coalesces  in  all  alike  into  a  paste  of  app 
priate  shape  and  colour,  as  if  cast  in  one  aad 
the  same  mould:  insomuch  that,  wheB,iJiff 
the  fire  of  London  dty,  gratitude  hinf  ip 
the  portraits  of  the  twelve  judges  is  tW 
case,  had  not  magnificence  been  prefaic^^ 
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^Donomy,  one  portrait  might  have  served  for 
all  twelve :  as  in  the  Nuremberg  Chronicle^ 
in  the  list  of  the  progenitors  and  descendants 
of  Abraham,  so  strong  (it  was  found)  was 
the  fiunily  likeness,  that  one  venerable  head 
and  shoulders,  was  so  managed  as  to  serve, 
without  objection,  for  divers  generations. 

Turn  now  to  the  jury-box.  Here  all  is 
(as  a  sailor  would  say)  plainsaiHtig,  Ac- 
cording to  his  Lordship,  all  that  is  here  re- 
quisite is — that  there  be  tnen — that  they  be 
good — that  there  be  twelve  of  them,  —  and 
that  they  be  «*  put  into  a  box,"  Sir  Robert 
Peel  requires  other  qualifications:  one  is,  that 
they  be  capable  of  being  packed :  but  the 
above  is  all  that  his  Loidship  requires :  no 
need  of  any  **  variation  in  the  constitution" 
of  their  minds :  so  far  from  needing  it,  sooner 
or  later,  foil  or  fasting,  nokiu  volens^  they 
must  be  every  one  of  them  of  the  same  mind. 
**  Variety  of  constitution :"  by  any  such  pro- 
perty would  the  twelve  minds  be  rendered 
the  more  easily  liquifiable  into  one  ?  Not  they 
indeed :  they  would,  in  proportion  to  the 
degree  of  the  aforesaid  variety,  be  more  in- 
tractable and  insoluble. 

So  much  as  to  the  question  between  single- 
fieatedness  and  many-seatedness,  and  in  par- 
ticular triple-seatedness.  Now  for  judges  and 
boxes.  If,  after  all,  it  be  really  true,  that 
identity  of  habits  is  so  surely  efficient  a  cause 
c(  variety  of  constitution,  a  little  arrange- 
ment or  two  there  is,  which  I  would  humbly 
suggest  for  his  Lordship's  consideration,  as 
promising  an  ulterior  improvement,  grounded 
on  his  own  so  deliberately  established  prin- 
ciples. Let  him  take  the  reverend  judges, 
*&11  twelve  of  them,  or  whatever  be  now  the 
number  of  them,  and  put  them  into  t^  jury- 
box,  setting  down  the  box  in  the  court  of 
Chanceij;  and  to  make  sure  of  that  good- 
ness which  is  the  characteristic  quality  of  a 
juryinan,  and  that  nothing  which  appropriate 
learning  and  wisdom  can  supply  may  be  want- 
ing, let  him  for  this  purpose  borrow  from 
Lord  Tenterden  the  very  jury-box  which  has 
so  long  been  diffusing  its  goodness  through 
the  Kmg's  Bench.  As  to  his  powerfor  making 
this  transference,  in  his  own  view  of  it,  at 
any  rate,  it  stands  not  exposed  to  any  dispute ; 
**  I  have  power"  says  he,  accordingly  —  "I 
Kave  at  present  power  to  ask  for  the  atten- 
dance of  any  or  all  the  judges  of  Westmin- 
ster HaU." 

On  the  other  hand,  if  this  be  a  little  mis- 
take of  his  (for  netno  mortalium  omnibus  horis 
sapitj  and  if  accordingly  diversity  of  habits 
is  a  surer  cause  than  identity  is  of  variety  of 
constitution,  let  him  once  more  betake  him- 
self to  his  old  fiivourites  the  good  men  and 
true,  and  set  them  down  comfortably  in  their 
own  box.  I  mean  not  the  fecial  jurymen : 
for  the  squirearchy,  being  aristocrats,  are  all 
cast  in  tilie  same  mould.  The  jurymen  whom 


I  mean  are  the  common  jurymen :  for  among^ 
them  there  will  he  as  many  different  habits 
as  there  are  trades. 

Now  as  to  '*  conflicting  &cts  and  con- 
flicting evidence.'*  As  to  this  matter,  a  dr* 
cumstance  which,  on  the  present  occasion^ 
seems  somehow  or  other  to  have  dropt  out 
of  his  Lordship's  mind,  is — that  it  is  from 
these  same  coveting  foots  and  evidence  that 
judges  themselves  deduce  their  conclusions: 
and  not  only  eommon^Iaw  judges,  but  even 
equity  judges:  and  not  only  equity  judges  In 
general,  but  even  his  Lordship  himself.  Yes: 
even  his  Lordship  himself.  For  does  he  |)ot 
hear  bills  and  answers  ? — does  he  not  hear  an- 
swers to  interrogatories  ? — does  he  not  hear 
affidavits  ?  And  do  not  these  same  bills  and 
answers,  interrogatories  and  affidavits,  relate 
to  **  conflicting  focts  to  be  discussed,  and 
conflicting  evidences  to  be  heard?"  I  speak 
under  correction :  but  really  his  Lordship  pute 
one  in  mind  of  Monsieur  Jourdan,  who  had 
been  talking  prose  all  his  life  long  without 
ever  being  aware  of  it.  All  their  official  live» 
long,  added  to  their  professional,  have  all 
judges — learned  judges  —  been  in  the  habit 
of  hearing  and  dealing  with  this  sort  of  in- 
tellectual matter :  a  juryman  —  the  first  day 
of  his  being  put  into  the  box — has  not  heard 
a  syllable:  which  first  day  may  also  be  the 
last.  Here,  then,  we  have  on  ihe  bench  the 
maximum  of  experience ;  in  the  box  the  max- 
imum of  inexperience.  Here,  then,  we  have  a 
problem  caJHing  on  his  Lordship  for  solution: 
required,  to  show  the  advantages  which,  on 
this  occasion  (not  to  speak  cf  other  occa- 
sions,) inexperience  possesses  over  experience. 

In  the  box,  men  have  the  evidence  elicited 
from  them  in  the  best  shape ;  on  the  bench, 
in  three  of  the  worst  shapes  it  is  in  the  power 
of  human  ingenuity  to  devise :  namely,  affi- 
davits, answers  to  bills,  and  answers  to  writ- 
ten interrogatories,  without  any  answers  to 
such  questions  as  those  same  answers  might 
suggest :  the  deduction  depending  upon,  and 
varying  in  great  measure  in  proportion  to, 
the  badness  and  deceitfulness  of  the  shape : 
but  still,  is  it  not  on  focts  —  conflicting  focts 
—  and  conflicting  evidence,  that  the  adjudi- 
cation is  made  and  pronounced  in  the  one 
case  as  well  as  in  the  other  ? 

True  it  is,  that  in  the  case  of  the  bench 
the  conclusion  is  styled  a  judgment  or  a  de- 
cree: in  the  case  of  the  box,  a  verdict:  but 
what  difference  this  denomination  makes  in 
the  nature  of  the  matter,  I  must,  with  all 
submission,  leave  it  to  his  Lordship  to  de- 
termine. 

True  it  is,  moreover,  all  this  while,  that 
the  question  -Ithe  principal  question — is  be- 
tween judges  and  judge ;  not  between  judges 
and  juries:  the  question,  as  to  juries,  being 
blown  in,  by  bis  Lordship,  as  it  were  by  a 
side  mnd^ia  the  form  of  a  paienthesis.  But, 
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howaoeyer  it  may  have  got  ia,  this  doctrine 
was  by  &r  too  important  to  be  passed  by 
unnoticed.  For  here  may  be  seen — and  from 
those  same  most  impressive  lips,  the  confes- 
sion, Video  meUoraproboque,  deterwra  aequor. 
The  jury-box,  with  its  contents,  being  the 
best  machinery  of  the  two — indeed,  accord- 
ing to  your  own  declared  opinion,  the  best 
of  all  possible  machineries, —  what,  on  any 
occasion,  and  this  in  particular,  should  hinder 
you  from  making  use  of  it  ?  Surely  not  any 

T9pularUy  that  you  can  see  in  it? 
Now  for  case  the  wecond — namely,'*  Where 
mnfhing  Uke  dUcretion  is  to  be  exercised :" 
suqect^matters  of  the  discretion  in  thb  case, 
**  damages"  and  "  costs :"  operations  to  be 
perfixmed  by  the  light  of  the  discretion, 
**  awarding  tiie  damages,  and  saying  what 
costs  shall  be  paid."  Thus  fiur  his  Lordship. 

Where  anything  like  discretion  is  to  be  ex- 
ercised? This  read,  I  fell  to  rubbing  my 
eyes,  and  said  to  myself — Am  I  now  awake  ? 
That  there  may  be  judges  who,  on  this  or 
that  occasion,  are  capable  of  acting  without 
discretion,  is  indeed  conceivable  enough ;  and 
perhaps  his  Lordship  may  not  have  any  very 
great  distance  to  look  to  find  one.  But,  ihat 
there  should  be  in  existence  any  such  judge 
at  one  who,  by  speaking  of  the  case  in  which 
eometkmg  tike  dUcretUm  is  to  be  exercised  as 
being  a  particular  case  —  should  give  it  to  be 
understood,  that,  in  his  opinion,  by  a  judge, 
generally  speaking,  neither  discretion  itself— 
no,  nor  so  much  as  anything  Uke  discretion — 
should  be  exercised,  — this  it  is  that  makes 
me  stand  aghast. 

The  plain  truth  is,  that  this  same  word 
dUcretion  is  a  sort  of  arrow,  which  learned 
judges,  when  in  a  state  of  conflict  with  one 
wurther,  and  in  a  rhetorical  mood,  have  been 
seen  letting  fly  at  one  another.  In  days  of 
yore.  Hector  and  Achilles  were  Lord  Camden, 
Ix>rd  Chancellor — and  Lord  Mansfield,  Lord 
Chief  Justice  :-^"  Discretion^"  exclaimed  one 
day  Lord  Camden  —  *'  Discretion  is  the  law 
o^ tyrants,"  Whence  came  it  to  be  so?  Even 
from  this :  —  namely,  that  something  about 
discretion,  and  in  flivour  of  it,  Lord  Mansfield 
had  been  indiscreet  enough  to  utter.  There- 
upon, as  if  Achilles  had  been  slain,  in  placard 
tvpes  was  trumpeted  forth  in  the  Whig  pe- 
nodicals  and  pamphlets  of  the  day,  this  d&stum 
«f  their  Hector,  who,  after  all,  found  himself 
compelled  to  turn  Us  back  upon  Seals  and 
Bench.  Discretion  is  the  law  of  tyrants  ?  Yes 
>-and  sure  enough,  in  an  unguarded  moment, 
something  rather  approbative  than  otherwise 
of  the  use  of  discretion  had  dropt  from  the 
lips  of  the  Lord  Chief -Justice.  I  say  tcii- 
guarded :  for  had  he  put  before  it  the  word 
sound,  there  would  have  been  nothing  to  lay 
hold  of,  and  the  bolt  would  not  have  been 
shot;  nor,  if  shot,  have  stuck  upon  it. 

Let  me  not  be  mistaken.    No  such  inti- 


msttion  do  I  mean  to  convey  as  that  the  come 
my  noble  and  learned  friend  means  to  recom. 
mend  is  the  law  of  tyrants:  aU  I  mesa  toof 
is,  that,  when  employed  in  certain  vtyi,  tke 
word  discretion  is  the  word  of  psrrots;  ud 
that,  though  the  lip  it  comes  from  dxidd 
belong  to  a  head  which  had  ever  so  full  bot- 
tomed  a  wig  over  it,  no  determinate  idei- 
no  idea  capable  of  entering  into  the  cooipe* 
sition  of  any  tolerably  efiective  srginncm— 
would  come  in  company  with  it  So  bd^ 
for  the  word  discretion.  Meantime,  on  tk 
present  occasion,  what  is  at  the  bottom  of  it? 
If  anything,  it  is  this :  —  when  the  subject  d 
decision  is — not  a  quantity  alreadg  deter* 
minate,  such  as  a  house,  or  a  hone,  or  a  sa 
certain,  due  on  a  note  of  hand-*  but  a  qun* 
tity  which  remains  to  be  determined,  nch  a 
a  sum  of  money  in  compensation  for  a  mmi 
—  wound  to  body,  reputation,  or  domeaie 
peace  (vu^o,  crim.  con.) — then  so  it »,  tkt 
that  whid^  in  the  way  of  decision  is  to  k 
done  is — ^upon  a  scale  of  greater  or  leu  leagtk 
to  make  choice  of  some  one  degree,  to  tht 
exclusion  of  the  rest  The  operation  of  fixii^ 
upon  this  degree  is  what  goes  eoBBK»ly  bf 
the  name  of  liquidation,  T)m  expodtiao  jm 
will  not  find  in  Coke  upon  litdetoo ;  bit 
upon  examination,  should  you  deem  it  mctlk 
the  trouble,  you  will  not  the  less  fiod  it  ts 
be  correct :  and  so  it  is,  that  this  mode  of  de- 
cision, commonly  called  liquidatian,  is  of  tk 
number  of  those,  the  formation  of  wUcklsi 
from  time  immemorial  been  in  the  faizidiQf 
a  jury.  Now,  then,  as  to  this  same  opentka, 
true  it  is  they  are  used  to  it  Bat  are  tky 
exclusively  fit  for  it?  Sembie  que  mm :  do;  icr 
so  much  as  equally  fit  for  it.  Used  to  it  tln^ 
are  indeed ;  but  how  ?  even  as  eels  are  vsd 
to  be  skinned.  No  eel  is  used  to  be  skiad 
successively  by  several  persons ;  bat  one  nd 
the  same  person  is  used  successively  to  ib 
several  eds. 

So  much  for  damages :  now  as  to  en^ 
When  for  its  reasonableness  the  quantmBcf 
the  allowance  made  in  the  name  of  coa$  de« 
pends  upon  the  propriety  of  the  degree  dioses, 
as  above,  —  as,  for  example,  in  the  ease  cf 
the  sort  of  allowance  made  to  a  witness  fo 
diet  in  part  of  travelling  expenses,— tbej  imj 
be  in  this  respect,  and  in  so  for,  upon  a  footqf 
with  damages :  but  in  so  for  as  they  conssttf 
fees  of  judicial  ofllcers,  in  this  esse  thef  se 
so  in  but  a  small  degree :  generally  ipeakivK, 
these  same  fees  are  so  many  detemunsteqas* 
titles :  and  so  in  the  case  of  costs  ss  betina 
attorney  and  client :  so  are  the  fees  adaslj 
paid  to  counsel — degrees  and  fa'quidstiofl  ut 
altogether  out  of  the  questicm  here.  Butifl 
this  while,  all  this  talk  about  costs  (aotti 
speak  of  damages)  ~  what  is  it  to  the  pV' 
pose  ?  Be  the  frmctionary  in  qnestloo  s  jcj* 
man  or  a  judge,  make  what  you  will  <tf  ^ 
cretion,  what  diJOTerence  can  it  make  —  *^ 
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s     difference  whether  the  dedsion  to  be  formed 
t      be  called  a  verdict  or  a  decree?  liquidation, 
as  above  described,  or  any  other  operation  ? 
I      Talking  is  one  thing ;  thinking  is  another : 
talking  (at  any  rate,  in  any  determinate  man- 
ner) is  less  needful  at  the  Bar,  more  needful 
on  the  Bench.  On  the  Bench,  talking  without 
i     thinking  makes  bystanders  shake  their  heads. 
.  Another  thing.    Of  this  same  reasoning  of 
his  Lordship's,  application  being  made  by  him 
—  not  onlv  to  cases  '*  where  something  like 
B     discretion  is  necessary,"  in  saying  «  what  costs 
.     are  to  be  paid,"  but  also  to  cases  where  some- 
thing hot  less  like  discretion  is  to  be  exercised 
[     in  awarding  **  damages :"  in  such  sort,  that, 
p     in  those  cases  likewise,  three  judges  are,  ac- 
cording to  him,  in  no  less  d^^ree  better  than 
^     one :  this  being  the  case,  may  it  not  be  that 
iheee  cases  likewise  are  among  those  which 
are  resolved  by  him  to  be  brought  within  the 
field  of  his  jurisdiction,  as  above,  in  the  same 
manner  as  these  others  ? 

If  so,  then  so  it  is,  that,  notwithstanding 
ihat  for  tiiese  same  cases  juries  are  so  mu<£ 
'  better  than  judges,  their  jurisdiction  is  ac- 
,  tually  resolved  by  him  to  be  taken  from  those 
same  fiivourites  of  his.  If  so,  then,  alas  1  how 
feeble  and  slippery  a  thing  is  fondness  in  high 
places  I — "  put  not  thy  trust,"  says  somebody 
in  holy  writ — <*  put  not  thy  trust  in  princes. " 
In  princes  then  shall  we  put  our  trust  ?  No : 
nor  yet  in  chanceUort, 

3.  Case  III.  **  Last  of  all,  where  there  are 
great  and  diflficult  and  important  points  of 
law  and  equity  to  be  settled,  it  is  much  more 
satisfactory  to  stdtore,  and  to  the  profession 
which  cultivates  the  sdenoes,  to  have  that 
i&yr  considered  and  settled  by  more  judges 
than  one." 

Settled  indeed  I  —  settled — hy  judges,  and 
those  Equity  judges,  three  in  number,  the 
Lord  Chancellor  himself  included  I — as  if  any 
'*  great  and  important  points  of  law  and 
equity"  or  any  points  at  all  of  law  or  equity, 
ever  had  been  settled  by  judges — by  judges 
in  the  number  of  three  or  in  any  other  num- 
ber :  as  if  it  were  in  the  nature  of  the  case 
that  any  points  at  all,  of  law  or  equity,  ever 
should  be  settled  by  judges  —  by  judges  in 
any  number,  acting  as  sudi :  as  if  any  point 
of  law  coidd  ever  be  settled  by  any  other  in- 
strument of  settlement  than  that  which  is 
composed  of  a  determinate  assemblage  of 
-words,  acknowledged  to  be  the  words  of  a 
determinate  person  or  set  of  persons,  in- 
vested with  the  branch  of  power  styled  the 
ie^tslative. 

Settled  indeed  I  Tes :  if  instead  of  settling 
the  one  thing  needful  were  unsettling,  this  is 
"w^hat  is  in  the  power  not  only  of  the  three 
judges  in  question  acting  collectively,  but  of 
a  single  one  of  them,  that  is  to  say,  the  Lord 
Chancellor,  acting  severally.  This  is  what 
he  can  do— .this is  what  he  understands  per- 


fectly how  to  do — this  is  what,  over  and 
over  again,  he  has  done— this  is  what  he  has 
been  suffered  thus  to  do,  and  without  any  the 
least  notice  taken  of  it :  such  has  been  the 
stupidity  or  supineness,  or  such  the  treachery 
and  cunning  of  those  individuals  by  whom, 
in  conjunction  with  their  fellow-legislators, 
this  contempt  of  the  highest  authority  in  the 
state  has  been  left  unpunished.  As  to  proof, 
looking  out  for  proof  of  the  perpetration  of 
this  crime  would  be  looking  out  for  proof  of 
the  existence  of  the  sun  at  noonday :  in  the 
mind  of  any  law  practitioner  or  law  student 
of  a  year's  standing,  the  single  word  registnh' 
Hon  will  suffice  to  call  up  a  swann  of  ezam« 
pies  of  this  same  secnriticide  practice.  In  the 
miscellany  intituled  <*  Qffid4d  Aptitude,*'  fcc, 
in  that  one  of  its  papers  which  is  intituled 
**  Indications  respecting  Lord  Eldon,**  may  be 
seen  an  example,  not  merely  of  the  practice, 
but  of  the  avowal  —  the  open  avowal  of  it. 

So  much  for  settlement.  Now  for  satisfac" 
tion  and  its  conjugates,  satisfactory  and  m^- 
faetoriness.  In  this  same  sati^/oc/uwi,  we  have 
the  end  in  view  which  the  noble  and  learned 
judge  has  thus  declaredly  set  before  him,  on 
the  occasion  of  the  **  resolution*'  declared  to 
be  on  this  occasion  come  to  by  him  —  the 
resolution  to  bring  about  this  great  change. 
Satis&ctory  ? — to  whom  satisfectory  ?  Some 
person  or  persons,  in  whose  breasts  the  agree- 
able sensation  deugnated  by  the  term  satis- 
faction  will  have  place,  in  consequence  must 
be  found,  or  no  such  quality  as  that  which  is 
designated  by  the  attributive  satisfactory  ma 
have  been  produced  by  this  same  change. 

Outof  the  above-mentioned  three  **  brandiea 
of  judicature*'  brought  to  view  by  his  Lord- 
ship, as  furnishing  that  same  number  of  cases 
in  which  *<  the  presence  of  three  judges  is" 
so  much  "  better  than  that  of  one" — in  two, 
namely,  the  first  and  third,  this  same  word 
satisfactory  is  inserted  in  the  sentence,  and 
employed  in  giving  expression  to  this  so 
highly  desirable  effect.  But  in  the  first  of  the 
two  cases — namely,  where  <*  conflicting  fects 
are  to  be  discussed,  or  conflicting  evidence  to 
be  heard," —  in  this  case,  of  the  persons  in 
whose  breasts  the  sensation  is  to  be  produced, 
no  intimation  whatsoever  is  conveyed* 

Remains,  as  the  sole  case  in  which  any 
such  information  is  afforded  to  us,  case  the 
third  —  namely,  as  above,  the  case  "  where 
great  and  difficult  and  important  points  of 
law  and  equity  are  to  be  settled."  In  this 
case,  then,  who  are  the  persons  in  whose 
breasts  this  same  agreeable  sensation  is  to  be 
produced?  Answer — Persons  of  two  classes 
or  descriptions;  namely,  I.  **  The  suitors;*' 
2.  **  The  profession  whidi  cultivates  ths 
sciences"  — meaning  ^for  what  other  things 
can  it  have  meant?)  toe  science  of  law,  and 
the  science  of  equity. 

Now  then,  as  to  these  same  two  dassesi 
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that  to  one  of  tbem  the  change,  if  affected, 
may  be  made  satisfiictory,  is  what  I  can  con- 
ceive ;  though  as  to  its  being  actually  made 
so,  this  is  more  than  I  could  venture  to  pro- 
mise myself:  this  class  is  that  designated  by 
the  name  of  the  **  profession  which  cultivates 
the  sciences."  But  as  to  the  other  class  — 
the  dass  composed  of  the  suitorg,  whatever 
I  may  have  supposed  on  first  taking  the  mat- 
ter in  hand,  nothing,  upon  a  eloaer  inspec- 
tion, can  I  descry  in  the  change  —  nothing 
that  has  any  tendency  to  produce  any  such 
agreeable  effect  Yes,  if  neither  of  tiieir  two 
Honours  were  to  be  on  any  occasion  thence- 
forward present  in  any  court  other  than  that 
in  which  his  said  Lordship  sits;  on  which 
their  own  courts  would  take  the  flight  to  the 
moon :  whereupon,  as  above  intimated,  there 
remaining  no  more  courts  than  one,  to  these 
same  suitors  the  corresponding  quantity  of  de- 
lay, expense,  and  vexation,  would  be  saved. 

But  to  say  that  to  both  these  classes,  — 
namely,  suitors,  and  the  profession  which 
cultivates  those  same  sciences,  —  one  and  the 
same  arrangement  will  be  satisfiurtory — ^to  say 
ikU,  is  as  much  as  to  say,  that  to  the  sheep 
and  tbe  wolf  one  and  the  same  arrangement 
of  the  field  or  the  sheepfold  will  be  satisfac- 
tory: to  the  sheep  (need  it  be  said,)  the  ar- 
rangement which,  on  this,  as  on  every  other 
occasion,  will  be  the  most  satisfisMStory  one, 
is  that,  whatever  it  is,  by  which  the  several 
quantities  of  delay,  expense,  and  vexation, 
are  minimized :  to  the  profession  which,  ac- 
cording to  his  Lordship,  "  cultivates  the 
sciences,"  the  arrangement  which,  on  this, 
as  on  every  other  occasion,  will  be  most  sa- 
tisfaciofyy  is  that  by  which  the  quantity  of 
delay,  expense,  and  vexation,  will  be  maxi- 
mized :  not  that,  considered  by  itself  and  for 
its  own  sake,  delay  will  be  thus  satisfiu:tory : 
no;  scarcely  would  it  be  in  any  degree  sa- 
tisfiu:tory,  were  it  not  for  the  use  it  is  of 
in  making  addition  to  the  expense,  and  the 
addition  made  to  lawyers'  profit  by  addition 
made  to  that  same  expense. 

That  to  his  Lordship,  the  arrangement  thus 
by  his  Lordship  resolved  to  be  made,  would, 
if  made  accordingly,  be  satisfactory — this  is 
what  may,  without  difficulty,  be  conceded : 
but  this,  howsoever  it  may  have  been  the  end 
in  view  aimed  at,  is  not  any  part  of  the  end 
in  view  professed  to  be  contemplated,  and 
endeavoured  to  be  accomplished ;  insomuch, 
that  when  the  ofispring  of  the  mountain, 
whicb  in  her  confinement  has  had  so  hard  a 
time  of  it,  has  been  looked  for,  not  so  much 
as  a  mouse,  it  is  believed,  will  be  found. 

Moreover,  as  to  the  fields,  which,  speak- 
ing in  general  terms,  his  Lordship  speaks  of 
as  having  for  cultivators  the  persons  he  men- 
tions, these  are  *'  sciences:"  but  of  the  only 
two  fields  in  particular,  which,  as  above,  are 
Bftuitiooed  by  him  as  being  cultivated  (name- 


ly, law,  meaning  common  law,  lad  cqam,] 
neither  the  one  nor  the  other  is,  io  tti» 
tirety  at  least,  the  subject-matter  of  ssdoet 
The  sufeject-matter  of  a  sdence  is  s  % 
capable  of  being  known :  but  a  tfabg  vlBd 
has  no  existence,  is  not  a  thing  ct^  a 
being  known :  of  that  which  is  called  cf^, 
no  part  has  any  existence;  of  that  whbi i 
called  law,  that  part  which,  in  contndistiK- 
tion  to  statute  law,  is  called  cosmos  lac,  fas 
not  any  more  existence.  AnactofptriiaaKs'. 
is  really  a  law :  to  know  what  there  is  ■ 
this  or  that  act  of  parliament — to  knov.k 
example,  what,  under  and  by  virtue  dm 
act  of  parliament,  a  man  is  to  payin  tiiein 
of  a  tar, — is  indeed  to  beinpossesaoBofx 
much  knowledge,  and  that  usefil  kiunHeder: 
but  it  is  not  to  be  in  possessioo  of  vkt  a 
meant  by  science;  any  more  thsn  to  hm 
what  o'clock  it  is.  To  know  how  to  ^t 
money,  by  pretending  to  know  what,  oboq 
several  occasion,  law  says,  or  equity  an,-- 
this  may,  perhaps,  indeed,  be  said  lobe i 
science:  at  any  rate,  the  actually  getthfov- 
ney  in  that  way  may  be  said  to  be  exew 
the  correspondent  art.  But,  sure  a»4, 
neither  the  doing  this,  nor  the  knowing  faof 
to  do  it,  is  what  his  Lordship  meastwfaa^< 
spoke  of  "cultivating  the  sdenoei." 

The  knowledge  of  what  law  asght  fob- 
that  is  to  say,  of  that  rule  of  action,  osk- 
mity  to  which  will,  on  each  occasioB,  faea 
the  greatest  degree  possible  contribotorv 
the  happiness  of  all  persons  intemted," 
this  is  indeed  a  science.  But,  thia  idan- 
how  many  are  the  men  of  law  tint  fi* 
thought  of  culti\'ating  it?  Whstbasenr 
been  to  be  got  by  it  ?  What  motire,  of  sf 
sort,  has  any  man  of  law,  as  sudi,  tvs^ 
for  cultivating  it?  What  Bench  is  there  !k 
it  has  ever  led  to ?  His  Lordship-£^  ^' 
himself  ever  stoop  to  cultivate  it?— (N^ 
ever  deign  to  bestow  a  thought  apoatf?  '^ 
it  anything  better  than  theory  f  iad  v^ 
what  disdaui  do  not  noble  and  learned  tffC< 
look  down  upon  theory  from  the  Lc^<^ 
practice  1 

So  much  for  rules  and  eorre8pmidiDgF<^ 
dples :  _  Lord  High  Chancellor's  rule,  tb^ 
judges  on  a  bench  better  than  one;  ten- 
sponding  principle,  the  fr^fe-sestedne^f^ 
ferring  principle :  —  unofficial  theorists'  rti 
one  judge  on  a  bench  is  better  thin  tkee ' 
any  greater  number;  corresponding  pwwp^ 
the  sui^Ze-seatedness-prefefTing  priodplr- 

So  much  for  rules  and  prindplei.  Novf 
the  application  made  of  fjieie  aame  rob  v 
prindples — the  application  made  oftbesr 
his  Lordship  to  the  particular  essem^ 
tion.  What  now  shall  I  say  of  it?  To  ^ 
of  it,  I  must  either  profess  to  imderttaa^ 
or  profess  not  to  understand  it.  Of  tfae^tr 
opposite  professions,  the  first  is  what  iKt. 
myself  utterly  unable  to  make,  ceuK^l 
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with  truth :  irresistibly,  therefore,  the  other 
forces  itself  upon  me.  Of  this  dictum  of  his 
liordship'Sy  the  meaning  not  being  tangible, 
left  to  roe  are  the  words :  these  I  must  take 
in  hand,  and  send  my  thoughts  abroad  in 
quest  of  feome  meaning  for  them. 

At  a  former  time,  to  which  I  see  allusion 
is  made  by  him,  what  he  proposed  stands 
thus  expressed :  —  **  I  proposed,  therefore," 
says  he,  **  that  all  causes  of  difficulty  or  im- 
portance, in  point  of  value,  or  from  the  law 
as  applying  to  them,  should  at  once  be  trans- 
ferred here  and  be  heard  by  me,  as  thereby 
the  inevitable  appeal  *'  (meaning,  I  suppose, 
the  otherwise  inevitable  appeal)  **  would  be 
averted.  The  event,"  continues  his  Lord- 
ship,  **  has  justified  my  prospective  conjec- 
ture, and  leads  me  now  to  form  the  phui 
which  I  shall  certainly  adopt — namely,  the 
transferring  the  bulk  of  that  business"  (mean- 
ing equity  business  in  general)  '*  to  this 
court,"  (meaning  the  Lord  High  Chancellor's 
Court,  in  contradistinction  to  those  of  the 
Vice-Chancellorand  the  Master  of  the  Rolls.) 
Thus  &r  his  Lordship. 

Now,  then,  as  to  importance^  not  to  speak 
of  difficulty,  on  the  occasion  of  the  application 
made  of  the  law, — where  is  the  cause  that  is 
not  of  importance  ?  If  that  which  is  of  im- 
portance to  the  suitors,  or  to  one  of  them,  is 
of  importance,  then  (as  the  madrigal  has  it) 
*'  ten  thousand  pound  to  one  penny" — no 
one  such  could  be  found.  A  cause  which 
swallows  up  the  whole  of  the  property  a 
auitor  can  command — is  that  cause  of  the 
number  of  those  that  are  of  "  importance  f* 
In  point  of  value,  sufficient  to  swallow  up  the 
whole  of  the  property  of  nine-tenths  of  the 
good  people  of  England,  not  to  say  ninety- 
nine  hundredths,  would  be  found  to  be,  w 
the  case  of  the  least  importance  that  ever 
came  before  the  court,  the  costs  expended 
upon  it  before  it  had  received  its  termination  : 
the  costs^  I  say,  over  and  above  the  value  of 
the  subject-matter  of  the  dispute* 

Now,  then,  if  so  it  be,  that  on  the  subject 
of  importance  as  applied  to  a  law  or  equity 
suit,  there  be  in  his  Lordship's  mind,  en- 
lightened as  it  is,  anything  of  a  misconcep- 
tion, where  shall  we  look  for  the  cause  of  it  ? 
Shall  it  not  be  in  the  loftiness  of  the  situation 
occupied  by  it?  In  the  eye  of  the  learned 
profession  and  the  opulent  aristocracy,  there 
are  two  classes  of  men  whose  happiness  is  of 
Importance;  namely,  the  said  professional 
class  and  the  said  anstocratical  class ;  form- 
ing, together,  say  between  one-tenth  and  one 
hundredth  of  the  whole  community :  there  is 
one  class,  the  happiness  of  which  is  of  no  im- 
portance; namely,  the  remainiog  nine  or 
ninety-nine.  On  this  theory,  on  a  careful 
examination,  has  been  found  to  be  built  the 
whole  structure  of  the  judicial  establishment 
in  England,  and  the  whole  of  the  system  of 
Vol.  V. 


procedure,  according  to  which  thai  establish-- 
ment  conducts  its  operations — an  establish- 
ment  and  a  system  having  for  their  object  or 
end  in  view,  in  as  large  a  proportion  as  may 
be,  the  dividing  between  the  learned  profes- 
sion and  its  best  customers,  —  namely,  the 
dishonest  among  the  relatively  opulent,  the 
property  of  the  relatively  unopulent  suitors: 
for  such  is  the  effect — the  manifested,  the 
uncontroverted,  the  uncontrovertible  effect 

—  of  factitious  costs,  and  the  system  of  pro- 
cedure organized  for  the  purpose  of  giving 
admission  to  them  in  the  largest  quantity 
possible :  demonstrated  may  all  this  be  seen 
in  the  Petition  for  Justice. 

Well :  but,  ror  argument's  sake,  let  it  be 
admitted  that  some  causes  there  are  whidi 
are  not  of  importance.  Thereupon  comes  the 
question — hoio  —  by  what  criterion  ^^  can 
those  who  are  empowered,  and  at  the  same 
time  disposed,  if  any  such  there  be,  to  dis- 
tinguish, 1 — and  distinguish  in  time  to  prevent 
suffering, — those  causes  which  are  not  of 
importance,  from  those  which  are:,  and,  in 
addition  to  this,  come9,  moreover,  that  other 
question,  as  to  difficulty — the  question  — 
between  those  which  are  not  of  difficulty, 
and  those  which  are.  In  the  case  of  each  in- 
dividual cause,  is  there  to  be  a  sort  of  preli-. 
minary  trial,  or  equivalent  to  a  trial,  for  the 
purpose  of  ascertaining  whether  or  not  it  be 
of  importance  f  And  so,  moreover,  in  regard 
to  difficulty  f  If  so,  by  what  course  are  these 
several  preliminary  suits  or  causes  to  be  re- 
spectively conducted? — by  bill  in  equity? — 
by  petition,  as  in  a  bankruptcy  case  ?  —  by  a 
grand  jury,  as  in  common-Uw  penal  cases  ? 

—  or  by  action,  real  or  feigned,  as  in  a  civil 
cause  ? — or  would  not  trial  by  cross  and  pile 
be  preferable  to  them  all?  for,  at  any  rate, 
it  would  save,  or  at  any  rate,  if  his  Lordship 
pleased,  might  be  made  to  save,  costs. 

One  thing  we  are  informed  of,  and  that  is, 

—  that  of  the  aggregate  number  of  causes, 
the  great  bulk  wUl  enjoy  the  benefit  of  this 
same  exaltation ;  but  still  the  number  of  them 
— the  absolute  and  relative  number — remain 
to  be  grasped  at  by  conjecture. 

Now,  then,  comes  the  transference  —  the 
so  determined  trantference.  What,  on  this 
occasion,  can  his  Lordship  have  meant  by 
transference  t — to  what  causes  was  it  meant 
to  apply  ? — ^to  causes  already  in  existence,  or 
future  contingent  causes,  and  those  only?  — 
or  to  both  classes  ?  In  each  of  these  two  re- 
spectively, by  what  lumds  is  the  transference 
to  be  made  ? — ^in  what  hands  is  it  to  originate  ? 
Will  his  Lordship,  ex  mero  motu,  go  to  the 
court  below,  take  in  hand  the  record,  lay  it 
on  his  shoulder,  and  thus  carry  it  bodily  into 
the  court  in  which  he  so  illustriously  reigns? 
saying  or  not  saying — this  cause  is  of  suffi- 
cient importance  to  be,  in  the  first  instance, 
and  thereby  to  a  certainty,  heard  and  deter- 
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mined  by  me?  —  of  too  great  importance  to 
be  entrusted  at  all  to  sud^  a  man  as  you,  Sir 
Launcelot  Shadwell,  or  to  such  a  man  as  you, 
Sir  John  Leach,  otherwise  than  in  leading 
strings,  with  myself  to  hold  them  ?  Or  will 
he  wait  for  some  one  else,  and  who,  to  move 
his  Lordship  for  leave  to  bring  i^  the  cause 
into  his  Lordship's  high  court?  In  this  latter 
case,  the  motion — wtU  it  be  a  motion  of 
course,  or  must  it  be  a  motion  for  a  rule  to 
show  cause  why  this  new  sort  of  certiorcui 
should  not  issue,  with  liberty,  on  the  other 
side,  for  cause  to  be  shown  accordingly? 

Difficulties  upon  difficulties  thus  stand  in 
the  way  of  this  arrangement,  the  design  of 
which  is  to  remove  difficulties — difficulties, 
and  those  such  as  I  cannot  but  think  will  be 
found  to  be  insuperable  ones. 

So  much  for  the  cause f,  and  the  transference 
so  resolved  to  be  performed  of  those  same 
causes.  But  now  for  the  judges — the  two 
other  judges,  whose  destiny  it  is  to  hear,  or 
be  present  at  the  hearing  of^  and  to  help  de- 
termine, or  be  present  at  the  determination 
of,  those  same  caused.  By  what  means,  in 
what  manner,  are  they  to  be  transferred  from 
their  respective  inferior  benches  to  his  Lord- 
ship's superior  bench  ?  This  same  transference 
—  will  it  be  agreeable  to  them  respectively? 
Will  it  be  (to  use  his  Lordship's  word)  sa/ii- 
Jhctary  to  them  ?  May  it  not  happen  to  them 
to  be  more  or  less  recalcitrant?  On  the  one 
bench  sits  the  Master  of  the  Rolls :  but  an- 
other seat  there  is,  on  which,  if  not  now,  it 
may  happen  to  him  to  sit  any  time ;  and  that 
is  a  seat  in  Honourable  House.  In  that  house 
sat  lately  the  most  illustrious  of  his  prede- 
cessors. Sir  WUUam  Grant;  and  in  support 
of  aristocratical  swindling,  and  against  the 
cause  of  moral  honesty  and  payment  of  just 
debts  (Romilly  i  contrii,)  knight's  service  did 
he  do  there. 

Should,  then,  either  of  these  demur,  will  he 
send  his  messenger  to  them,  as  did  in  Charles 
the  First*s  time  the  Honourable  House,  to 
iake  them  bodily  off  their  own  bendies,  and 
set  them  down  on  his  Lordship's? — or  will 
he  himself  take  them  up  in  his  noble  arms, 
and  on  each  shoulder,  St.  Christopher-like, 
carry  them  off,  and  so  deposit  them  ? 

To  save  this  trouble,  will  Lord  Tenterden 
lend  him  a  mandamus  t  Scarcely  without  an 
act  of  parliament  to  warrant  it,  the  attain* 
ment  of  which,  in  case  of  need,  seems  indeed 
to  be  among  the  number  of  his  Lord  Chan- 
ceUorship's  resolves.  But  then  will  come 
committees,  and  first,  second,  and  third  read- 
ings to  both  houses,  and  objections  upon  ob- 
jections. 

So  much  freer  from  difficulties  would  be  the 
jury  plan — the  plan  so  decidedly  pronounced 
by  his  Lordship  to  be  the  better  of  the  two. 
**  Good  men,"  in  the  shape  of  jurymen,  are 
as  tame  and  obedient  as  spaniels.  Show  them 


a  box,  and  call  it  a  jury-box ;  they  nm  iotf 
it  at  first  word.  Vice-Chancellors  and  IMb. 
ters  of  the  Rolls — the  more  I  think  of  then, 
the  clearer  I  am  that  they  would  run  rustj. 
I  hear  them  remonstrating  and  preachog  Jl 
see  them  kicking  and  sprawling,  with  doadj 
of  powder  flying  out  of  their  wigs,  before  tber 
can  be  brought,  if  ever  they  can  be  broogk, 
to  sit  still  under  his  Lordship's  eye,  and  nod* 
ding  approbation  io  obsequious  lilaioe. 

Before  I  leave  thb  topic,  let  me  givevt. 
teranoe  to  another  humble  wish  I  have  fonned, 
which  is  the  wish  to  know,  i^cher  (jorf- 
men  apart)  the  preference  given  to  the  greater 
over  the  lesser  number  stops  at  the  nomber 
tltree,  or  whether,  if  he  could  get  any,  lad 
what  greater  number  for  his  puisnes,  he  wkU 
do  so,  his  stopping  at  number  two  having  so 
other  cause  than  that  he  knows  not  very  vdi 
how  to  get  any  more  of  them.  To  mj  hos^ 
apprehension,  if  in  any  degree  that  *'  itr^ 
of  constitHtion  "  in  which  he  puts  his  tnst 
were  to  be  found  in  number  three,  it  wwii 
in  all  probability,  be  found  in  a  stilllegkei 
degree  in  number  four;  and  so  on  in  ^ 
numeration  table.  If  it  be  in  superior  nugsi- 
tude  in  number,  in  conjunction  wi^  "  verittf 
of  constitution,"  that  he  puta  his  trust,  I  oooU 
point  to  situations  more  than  one,  in  wtiA 
he  might  find  judicial  chararters  for  pidsM 
with  less  danger  of  difficulty  than  in  the  tfs 
only  ones  he  as  yet  speaka  of:  for  exasple, 
Masters  in  Chancery,  Magistrates  paid,  lb* 
gistrates  unpaid,  men  quantified  to  be  specal 
jurymen,  men  qualified  to  be  grand  jorpna; 
and,  to  add  dignity  ab  extrA  to  intrinne  apti- 
tude, even  a  Lord  or  two  might,  with  les  I^ 
luctanoe  than  the  Master  of  the  Rolls  (an  ts 
speak  of  the  ^ce- Chancellor),  be  pm^ 
upon  to  lodge  their  utting-parts  oo  the  hfl 
bench. 

For  my  own  part,  my  own  ophuoa,  rigfe 
or  wrong,  is  at  any  rate  clear,  detennintfei 
and  self-GonsLstent :  it  is — that  ao^,>> 
depends  on  nua^er,  in  the  case  of  a  jndidi! 
situation,  aptitude  is  as  the  number  of  ik 
fimctionaiies  occupying  it,  inversely ;  went 
only  because  responsiUlity  is  so:  or  in  other 
words,  inaptitude  is  as  the  number  direedyf 
and  for  that  same  reason.  Now,  then,  ^ 
on  this  occasion  I  could  wish  to  know  is, 
whether  in  his  Lordship's  opmion  this  flv 
proportionality  has  place— the  only  difoeM 
between  us  being  that  between  the  mem 
ratio  (I  speak  here  to  the  noble  and  leuM^ 
mathematician)  and  the  direct;  orvhettff 
the  numbers  to  which  on  this  occbsob  he 
gives  his  preference,  follow  one  another  i> 
perturbate  order  (as  Eudid  has  it,)  like  endi 
in  a  pack  weU  shuffled,  or  in  the  regular  n>l^ 
and  file  order  of  the  numeration  tdble. 

If  Masters  in  Chancery  would  be  '*  ^ 
fiictory"  to  him,  I  dare  answer  for  him  ■» 
them,  he  might,  without  any  disaitiskd* 
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on  their  part,  have  them  to  sit  with  him; 
and  in  whatever  number  would  be  most  *'  sa* 
tisfactory"  to  him:  especially  if  they  were 
to  have,  each  of  them,  all  the  while,  a  news- 
paper to  read,  or  pen,  ink,  and  paper,  to  write 
letters  with  (as  some  learned  judges  of  supe- 
rior order  have  been  seen  to  do,  whUe  learned 
counsel  were  straining  their  throats:)  the 
Master's  clerks  doing,  all  the  while,  at  their 
respective  chambers,  the  business  which  their 
said  Masters  were  paid  .-.by  a  fee  for  each 
business — for  pretending  to  do.  An  addi- 
tional  source  of  tatisfactum  in  this  case  is, 
that  those  same  assessors  would,  every  one 
of  them,  kaow  kit  place.  This  place  is,  on 
each  side,  that  which  is  as  fiir  from  that  of 
his  Lordship — the  Lord  High.  Chancellor — 
as  possible:  his  person  being  encompassed 
with  an  atmosphere  the  repulsive  quality  of 
which  is  strong  enough  to  produce  that  de- 
corous effect.  Such,  at  least,  speaking  from 
the  testimony  of  my  senses,  used  to  be  tiie 
state  of  these  things  in  former  days:  nor 
Gould  I,  without  a  sentiment  of  commisera- 
tion, behold  one  of  these  learned  gentlemen 
in  the  state  of  humiliation  to  which  he  seemed 
doomed:  his  Lordship  not  taking  any  more 
notice  of  him  than  if  he  were  a  post.  A 
Master  of  the  Rolls  or  a  Vice-chancellor — 
would  he  submit  to  this?    I  question  it. 

This  change,  then,  supposing  it  effected, — 
what  would  be  the  effect  of  it  ?  Just  so  much 
pure  evil — evil,  without  a  particle  of  the  mat- 
ter, or  in  the  shape,  of  good :  the  business  of 
the  two  subordinate  courts  interrupted  and 
deteriorated :  and  the  business  of  the  high- 
est sphere — of  the  sphere  illumined  by  the 
brightest  luminary  of  the  law — the  business 
of  the  superordinate  court,  not  benefited  nor 
advanced,  but  retarded  also :  the  suitors  of 
the  subordinate  courts — such  of  them  at  least 
as  are  in  hondfide^  not  wilfully  emplo]ring  the 
power  of  those  same  courts  as  an  instrument 
of  depredation  or  oppression—these  ill-starred 
men,  vexed  by  delay :  the  practitioners  in  those 
same  subordinate  courts  vexed  likewise,  and 
by  that  same  cause :  and  to  conclude  the  train 
of  mourners,  the  two  unhappy  subordinates — 
mutes,  and,  for  the  loss  of  their  own  business, 
mourners — their  two  Honours,  vexed  like- 
wise :  vexed,  by  being  humiliated,  dislocated, 
disempowered,  dishonoured,  and  metamor- 
phosed into  mutes:  singing,  when  out  of 
court,  diswigged  and  disgowned — singing  in 
doleful  ditty  and  duet, 

'*  No*  inhanoroH  et  danu  patrueHbtu  orU." 

As  for  me,  when  I  entered  upon  this  dis- 
cussion, as  the  reader  may  have  observed,  a 
ray  of  hope  beamed  upon  my  mind.  Imagi- 
nation presented  to  my  view  stages  of  appeal, 
one  or  even  two,  eliminated :  so  much  deUy, 
expense,  and  vexation  saved :  the  matter  of 
a  mixed  mass,  composed  ofgalaries  wad  fees, 
kept  in  the  pocket  out  of  which  m  the  pre- 


sent state  of  things  it  is  snatched.  This  hope, 
alas  I  has  now,  for  some  time  past,  been  dis- 
sipated. "  My  wish  wa&  &ther,"  my  imagi<* 
nation  mother,  *<  to  that  thought."  Still  would 
sit  their  two  Honours,  pressing,  not  less  hea- 
vily than  at  present,  with  their  dead-weight 
upon  justice.  Delay,  far  from  being  dimi- 
nished, would,  as  above  observed,  be  increased; 
for  while  with  their  sitting  parts  on  the  High 
B^nch,  they  were  constituting  part  and  parcel 
of  the  living  stock  of  functionaries  of  that 
court,  the  business  of  their  own  court  would 
be  at  a  stand. 

Of  this  disastrous  truth,  a  sad  confirmation 
is  afforded  (how  could  I  overlook  it?)  in  and 
by  one  of  the  very  sentences,  in  which  hi^ 
Lordship  makes  mention  of  this  transference. 
**  1  have  power,"  says  he,  "  to  ask  for  the  as- 
sistance of  any,  or  all  of  the  Judges  of  West* 
minster  Hall ;  and  I  know  not  why  I  should 
not  have  the  power  of  asking  to  be  assisted 
by  the  presence  of  the  Master  of  tlie  RoUs  and 
theVice- Chancellor,  when  necessity  requires;" 
having  in  view,  of  course,  the  &miliar  phrase 
"  ask  and  have."  Now,  then,  what  is  clear 
is — that  no  such  **  resolution"  can  ever  have 
taken  possession  of  his  Lordship's  mind,  aa 
that  of  absorbing  into  and  swallowing  up  in,, 
his  own  noble  and  learned  maw,  the  whole 
power  of  all  those  same  learned  judges  put 
together:  as  well  might  he  swallow  up  those 
same  learned  persons  themselves — flesh  and 
blood,  bones,  wig  and  gown,  and  all ;  nor  at 
the  same  time  is  any  distinction  expressed, 
between  what  he  proposes  to  do  by  the  two 
Equity  judges  —  the  Master  of  the  Rolls  and 
the  Vice-Cbancellor  —  on  the  one  part,  and 
what  he  proposes  to  do  by  those  same  com- 
mon-law judges,  on  the  other  part.  And  as  to 
the  resolvedly  devoted  pair  of  judges,  what  is 
it  that  it  is  his  resolve  to  do? — to  keep  them 
tethered  down  to  his  girdle,  in  his  own  cus- 
tody, during  the  whole  of  their  official  lives  ? 
Oh  no :  only  **  when  necessity  requires  .*"  and 
this  her  requisition  —  when  is  it  that  Dame 
Necessity  will  make  it  ?  That  voll  depend  id- 
together  upon  his  own  noble  and  learned  dis- 
cretion. To  his  Lordship,  on  each  individual 
— ^yes,  individual — occasion  it  will  belong  to 
determine  in  what  place  or  places  they  shall 
be ;  and,  for  aught  that  anybody  else  will  bo 
able  to  tell,  they  may,  at  all  times,  be  in  a 
state  of  vibration,  like  a  pair  of  pendulums, 
between  the  Court  of  Chancery  and  their  own 
proper  courts.        ____ 

As  to  myself  and  my  own  labours, — I  have 
spoken  as  above,  of  the  retribution  they  have 
received  by  the  tokens  of  approbation  here 
and  there  expressed  in  relation  to  them.  In 
and  by  the  following  passage,  with  which  this 
same  speech  of  my  noble  and  learned  friend 
concludes,  I  cannot  but  behold  a  rich  reward 
— honourable  to  me  on  whom  it  is  bestowed 
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.^not  much  less  so  to  him  to  whose  magna- 
nimity, under  such  provocations  as  it  has 
happened  to  him  to  receive  from  me,  I  am  in- 
debted for  it :  —  '*  It  was  a  remark,*'  says  he, 
*'  of  a  learned  and  venerable  friend  of  mine, 
one  of  the  greatest  sages  of  the  law — I  mean 
Mr.  Jeremy  Bentham—thatone  of  the  greatest 
evi]s  arising  from  vacations  was  the  shutting 
up  the  courts  at  the  very  time  when  suitors 
might  have  the  greatest  occasion  to  require 
access  to  them.  I  do  not  think  I  can  sub- 
iKa-ibe  to  the  whde  extent  of  his  doctrine  on 
this  point ;  but,  undoubtedly,  that  there  is  a 
great  benefit  to  be  conferred  by  keeping  al- 
ways open  some  part  of  the  court  for  press- 
ing business,  I  most  entirely  agree  with  him 
in  holding.*' 

On  the  social  part  of  my  mental  frame,  this 
token  of  kindness  has  made  the  sort  and  de- 
gree of  impression  which  it  could  not  fail  to 
nuike :  but  neither  by  this  nor  any  other  im- 
pulse, am  I  to  be  turned  aside  from  my  duty 
to  that  public,  to  the  service  of  which  the 
labours  of  my  life  have  so  long  been  devoted. 
That  I  am  not  to  be  corrupted  by  gold,  is 
already  pretty  well  known :  it  will  now  be 
known  that  I  am  not  capable  of  being  cor- 
rupted even  by  gratitude. 

Would  that)  by  anything  I  could  say  or  write, 
I  could  turn  aside  my  noble  and  learned  friend 
from  bit-by-bit  (the  word  is  his) -^  from  bit- 
by-bit,  and  ill-considered,  unconcocted,  inco- 
herent, and  unseasoned,  supposed  reforms  or 
improvements  in  legislation.  My  portfolio, 
my  arms,  my  heart,  are  still  and  always  will 
be  open  to  him.  Had  he  but  on  this  occasion 
bad  the  command  over  himself  to  resort  for 
information  to  that  source  from  whence,  at 
his  desire,  information  on  kindred  subjects 
had  been  so  amply  communicated  to  him,  and 
in  some  sort  profited  by,  (alas !  that  it  had  but 
been  a  little  more  profited  by  I)  the  disap- 
pointment to  which  BO  insufficiently  consi- 
dered a  proposed  and  declaredly-resolved-on 
arrangement  seems  inevitably  doomed,  with 
the  mortification  inseparable  from  the  failure, 
would  not  (I  cannot  but  think)  have  been 
experienced. 

To  the  functions  of  judicature,  then,  let 
him  confine  his  exertions  and  his  *'  hope  of 
glory:"  as  to  legislation,  so  fiir  as  regards 
origination  of  measures,  leaving  the  field  to 
him,  whose  proficiency  in  that  branch  of  art 
and  science  was  recognised  some  years  before 
the  existing  successor  of  Lord  Baicon  saw  the 
light. 

Never,  without  violence  done  to  my  feel- 
ings, is  condemnation,  how  loudly  soever  the 
occasion  may  appear  to  me  to  call  for  it,  passed 
by  me  upon  any  part  of  the  character  or  con- 
duct of  a  fiiend;  never,  without  satis&ction 
to  those  same  feelings,  is  commendation, 
when  it  presents  itself  as  deserved,  paid  by 
me,  even  to  an  enemy. 


A  subject  which  I  contemplate  wifii  u* 
cere  and  unalloyed  delight,  and  with  wtick 
it  rejoices  me  to  be  able  to  condDde  this  o. 
avoidably  polemic  discussion,  is  the  diipstdi— 
the  altogether  unexampled  dispatch-  itpokea 
of  by  his  Lordship  in  this  same  speech,  u 
given  by  him  to  the  business  of  that  eonrt, 
on  which  it  casts  so  bright  a  lustre.  In  wbt 
light  does  it  not  place  ihejob — the  jiitdffi> 
obstructing  court,  set  up  by  the  most  iadc^ 
tigable,  implaoable,  and  irresistible  enmjto 
justice  and  huomi  happiness,  that  hit  ati- 
ation  was  ever  filled  by :  —  that  job,  wUek 
Romilly,  one  of  the  earliest  and  matt  sttadicd 
of  my  disciples,  «o  strenuously  and  m  fiut- 
lessly  fought  against. 

By  the  **  indiscriminate  defenders  of  rigk: 
and  wrong,**  this  dispatch,  with  the  reb^ 
afforded  by  it  to  suitors,  is  murmured  at  lod 
attacked.  Against  these  attacks,  one  fWk 
of  the  defence  I  had  rather  not  bare  lecs. 
When  convinced,  from  the  statement  of  the 
party's  own  advocate,  —  convinced  of  hi 
being  in  the  wrong, — this  judge's  vtr  (k 
tells  us)  was — to  keep  the  other  csiuei  init< 
ing,  while  the  advocate,  on  the  other  sde, 
was  taking  up  the  time  of  the  court,  is  h- 
homing  to  prove  his  being  so.  Favtuiiilr 
and  gratifying  to  advocates  is,  of  ooune,  oA 
patience,  sudi  licence,  such  indulgence.  Yes, 
indeed,  to  advocates  —  but  what  is  it  to 
suitors  ?  This  comes  of  having  judges,  vboK 
apprenticeship,  instead  of  being  served  wia 
Doasters  whose  interest  is  identical  witk,  is 
served  in  fellowship  with  those  whose  iDt^ 
rest  is  irreconcilably  opposite  to,  that  of  tk 
whole  people  besides,  in  their  eapsdtycf 
suitors,  and  those  who,  but  for  the  prQfaii> 
tive  factitious  expense,  would  be  suitors.  Bs: 
this  is  human  nature.  Who  is  the  lawTcr'i 
neighbour?  His  brother  lawyer :  this  is tk 
man  whom  he  loves  next  to  himsell  Ths 
is  lawyers*  law  and  lawyers'  gospel  Bo? 
competitors,  they,  indeed,  like  hajrlotsoftk 
other  sex,  hate  one  another:  but  not  the  les 
do  they,  like  wolves,  herd  together,  andjao 
in  hunting  and  devouring  their  common  prrr. 
Not  quite  so  much  regard  as  is  wished  k 
the  Bar  is  paid  by  him  (I  hear  it  said)  toi&- 
terior  decisions.  May  be  so :  but,  be  it  ever 
so  little,  quite  as  much  is  it  as  is  wished  ^ 
me.  Are  you  an  Equity  judge  ?  Pay  no  n^ 
gard  at  all  (say  I)  to  anterior  dcdsioo:  set 
before  you,  on  each  occasion,  this  one  end  ia 
view — this  one  principle — the  ditcppfiai- 
ment-mnimizing  principle.  Pay  any  np^d  » 
them?  Why  should  you?  No  otherwise  cea- 
tributory  to  human  hapfuness  was  any  cae 
of  those  decisions,  than  in  so  fitf  as  it  ofv- 
rated  in  conformity  to  that  all-benefieent  and 
all-comprehensive  principle.  If  so,  then  vlf 
not,  under  its  guidance,  take  the  direct  rotd. 
instead  of  passing  through  those  tortaoai 
tracks,  which,  intentiondly  or  uaioteBtioBall^ 

Digitized  by 


OBSERVATIONS  ON  THE  BANKRUPTCY  COURT  BILL. 


565 


iMMreio  oontinuaDy  turned  tlieiiiselTes  aside 
from  it  ?  WheDy  with  equity  on  his  lips,  a 
chancellor  first  entered  upon  this  devious 
course,  what  regard  paid  he  to  the  anterior 
decisions  of  the  till  then  only  class  of  judges 
..—the  comrnon^laio  judges?  For  justifying 
auch  his  deviation,  what  plea  could  he  have 
made,  if  it  was  not  this  ?  **  Pursuing  on  this 
occasion  their  rules,  the  judges  would  produce 
disappointment :  taking  the  course  /  take,  I 
prevent  it.*'  Such,  in  spirit  and  in  purport, 
must,  if  questioned,  have  been  the  defence 
ofthe  first  equity-administering  judge.  Such, 
at  any  rate,  is  the  doctrine  which,  in  my  pro- 
posed experimental  measure  of  law  reform  — 
my  Equity  Dispatch  Court  Bill — I  venture  to 
preach — ^the  course  which  I  propose  that  my 
dispatch  court  judge  shall  be  empowered  and 
called  upon  to  take :  he  to  whom  it  appears 
that  he  **  knows  cause  or  just  impediment 
why  "  the  same  should  not  be  taken,  let  him 
•*  declare  it."^"  This  the  first"  and  "  last 
time  of  asking." 

Not  only  on  the  subject  in  this  speech 
mentioned  by  him  — namely,  the  undiscon- 
tinuity  of  the  administration  of  justice,  — 
but  moreover,  on  that  which,  on  the  present 
occasion,  is  the  principal  subject,  —  namely. 


the  most  appropriate  number  for  the  seats  on 
an  official  bench, — before  the  public  eye,  and 
thus  courting  that  of  my  noble  and  learned 
friend,  has,  for  this  twelvemonth  or  more, 
been  mjr  opinion :  witness  my  Constitutional 
Code,*  on  which  occasion,  with  scarce  an 
exception,  nngle-aeatedness,  as  opposed  to 
many-seatedness,  is  advocated  as  the  only 
defensible  arrangement. .  True  it  is,  that  the 
only  offices  there  under  consideration  are 
those  ofthe  administration  department :  and 
those  here  in  question  belong  to  the  judicial 
department.  But  in  that  section,  with  ita 
sixteen  pages,  not  an  argument  is  there  which 
applies  with  less  force  to  the  judicial  than  it 
does  to  the  administrational  department.  In 
another  part  of  that  same  work,t  to  the  ar- 
guments which,  as  above,  apply  in  common 
to  both  departments,  are  added  others,  which^ 
in  an  exclusive  or  peculiar  manner,  apply  to 
the  judiciary.  To  these,  they  not  being  yet 
in  print,  I  may  perhaps,  before  I  have  done« 
give  insertion  here. 


•  Ch.  IX.  Ministers  Collectively; 
§  a  Number  in  an  Office:  VoL  L  p.  216. 

t  Ch.  Xn*  Judiciary  Collectively; 
§  9.  Number  in  a  Judicatory, 
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That  the  "  rights"  in  question  "  may  be  en- 
forced with  as  little  expense,  delay,  and  un- 
certainty, as  possible" — this  (and  in  these 
words)  is  the  professed  end  in  view,  as  pro- 
iiessed  in  and  by  the  preamble. 

Thus  much  for  profession  —  placed  thus, 
and  with  uncontrovertible  propriety,  in  the 
front  of  this  important  instrument.  Between 
this  profession  and  practice,  let  us  now  take 
the  earliest  opportunity  of  observing  what 
sort  of  ayreement,  or  other  relation,  has  place. 

I.  First  as  to  expense.  This  has  t  wo  branches : 
one,  that  which  is  charged  upon  the  public 
stock ;  the  other,  that  which  is  laid  upon  the 
shoulders  of  the  parties. 

First,  then,  as  to  that  part  of  the  expense 
which  is  charged  upon  the  public.  Here  pre- 
sents itself^  to  the  very  slightest  glance,  and 
^thout  possibility  of  contestation,  ground 
sufficient  for  denominating  the  judicatory  a 
pickpocket  court — and  the  measure  a  pick- 
pocket measure. 

Judges,  in  number  four,  to  do  the  business 
of  one :  superfluous  situations  with  superflu- 
ous salaries,  three  out  of  the  four. 

Instituted  by  this  bill  are  two  sorts  of 
courts :  the  one  first  mentioned  the  superior 
oC  the  two  — *  this  to  act  in  lieu  of  that  which 


at  present  is  held  by  the  Lord  High  Chan.* 
cellor :  the  other — the  inferior  —  to  act  in 
lieu  of  those  which  are  at  present  held  by  the 
existing  Commissioners,  seventy  in  number. 

In  the  superior  court,  at  present  existing,, 
and  by  this  determined  to  be  superseded,'what 
is  the  number  ofthe  judges  ?  Answer:  Num- 
ber, one :  one,  and  no  more. 

Here,  then,  is  innovation :  and  for  this  in« 
novation,  what  reason  assigned  ?  None  what* 
ever :  no,  nor  so  much  as  the  shadow  of  one. 
But  this  determination — ^this  effect — has,  like 
every  other  cflfect,  its  causes  ;  and,  in  parti- 
cular, its  final  cause — its  end  in  view :  and 
this  end  in  view — ^whatisit?  Answer:  Until 
some  other  shall  have  been  assigned — profit 
to  the  Lord  Chancellor  —  the  author  of  it: 
profit  to  him  in  the  shape  of  patronage. 

Now  as  to  the  amount  of  public  money  thu» 
caused  to  be  wasted ;  and  of  the  private  emo- 
lument fsx  the  sake  of  which  the  waste  is  or-> 
dained. 

The  expense  is  distinguishable  into  two 
parcels :  that  which  is  laid  on  the  shoulders 
of  the  public  at  large ;  the  other  upon  those 
of  the  individuals  interested. 

1 .  First  as  to  that  which  is  laid  on  the  shoul- 
ders of  the  public.  Mark  well  the  items  of  it » 
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Lords'  Bin,  page  16,  §  44 :  in  the  ComiDont' 
Bill,  nothing  on  the  subject  making  its  ap- 
pearance. 

1.  Chief  Judge,    ....     £3,000  0  0 

2.  Puisnes,  three 6,000  0  0 

3.  Commissioners,  six,  .    .    .  9,000  0  0 

4.  ChanceUor's  Secretary  of  >    ,^  ^  ^ 

Hancnipts,  ..•..)      ' 

5.  Registrars,  two,   ....  1,600  0  0 

6.  Deputy  Registrars,  eight, .  .  4,800  0  0 

7.  Secretary's  First  Clerk,  .  .  .    500  0  0 

8.  Secretary's  Second  Clerk,  .  .  300  0  0 

£26,400  0  0 

Eventual 
Pensions  of  Retkbat. 


1.  Chief  Judge,   . 

2.  Puisnes,  eadi, 

3.  Commissioners, 


£2,000  0  0 
.  1,000  0  0 
.  1,000    0    0 


SUPEEANNUATION  PENSIONS, 

After  Forty  Year$'  Service,  or  DiaaJlnUtative 
Bodibf  Affliction, 

1.  Secretary  of  Bankrupts,  .  .  £600    0    0 

2.  Secretary's  First  Clerk,    .    .  250    0    0 

3.  Secretary's  Second  Qerk,  .  .  150    0    0 

Now  then  for  the  several  functionaries  thus 
appointed  and  salaried. 

1.  As  to  the  three  Puimes»  What  is  the 
ttae  of  them  f  None  whatever.  What  is  the 
pretence  for  them  ?  Pretence  alleged,  none 
whatever.  Pretence  insinuated,  perhaps  this : 
—  namely,  that  which  is,  perhaps,  in  §  1,  at 
the  bottom  of  the  words,  '*  shall  be  and  con- 
stitute a  court  of  Zow  oiu/JS^utfy."  Nowthen, 
before  the  word  equity,  why  insert  the  words 
**lawandf*'  Answer:  Because,  whereas  a 
<ourt,  which  is  called  a  court  of  equity,  and 
nothing  but  a  court  of  equity,  has  in  it  but 
one  judge,  and  therefore  is  not  understood  to 
need  to  have  more  than  one  judge :  on  the 
other  hand;  a  judicatory,  which  is  called  a 
court  of  common  law,  has  always  had  foar 
judges,  to  whom  has  been  recently  added  an- 
other, and  is  therefore  understood  to  need 
to  have  four  judges.  This  being  the  case,  by 
these  same  well-imagined  words  *'  law  and,** 
to  all  men  who,  superior  to  public  opinion, 
are  determined  to  concur  in  picking  the  pocket 
of  the  public  of  £6000,  reasons  in  abundance 
will  be  furnished :  by  these  words,  at  any  rate, 
if  not  to  any  other  words  in  the  same  num- 
ber ;  though  for  these  same  three  situations, 
by  no  other  person  in  these  same  words  will 
be  seen  any  reason  at  all,  or  so  much  as  the 
ahadow  of  one. 

The  Court  of  Exchequer — may  not  this  ju- 
dicatory have  been  looked  to  as  a  sort  of  prop 
to  the  pretence  ?  —  seeing  that  in  this  same 
court  of  Exchequer  there  have  been  in  all 
days /oKT  judges,  and  now  of  late  day ^,  five  : 


and,  as  tiiis  judicatory  acts  aomethMs  lecoT' 
ding  to  equity  rules,  as  well  as  sometiflxs 
according  to  common-law  rules  (what  a  syi. 
tem  1)  this  idea  of  it  may  (it  was  hoped)  be 
suggested  by  the  words  "  law  and  eqiitf* 
Good.  But  what  will  their  three  puiraeriupi 
be  the  better  for  this  precedent,  sach  is  h  a? 
Of  the  business,  the  oognianoe  <tf  wUdk  Iw- 
longs  in  common  to  both,  has  the  foor^etted 
judicatory  ever  had — what  shidl  we  nr,  i 
fourth,  an  eighth,  a  tenth  part— of  that  wkb 
the  dianoery  court  has  had?  Not  it  isM. 
In  other  words,  has  it  bad  a  fomrth,  aitk, 
eighth,  or  tenth  part  of  the  oonfideaee?  N<ic 
it  indeed. 

2.  Next,  as  to  the  **  Secretary  of  Beni. 
rupts"  under  the  new  court  of  Bai^ptrf, 
as  it  is  called.  What  is  he  to  do?  Ametr: 
What  the  secretary  of  bankrupts  mdertk 
**  ChaneeUor's  court  of  Bankruptcy"  mi\» 
do,  will  of  course  be  the  answer,  if  say  »• 
swer  be  attempted  to  be  given.  And  under 
the  Chancellor's  court,  what  was  it  tint  the 
secretary  of  bankrupts  used  to  do?  Ii  the 
business  of  procedure — of  judicial  procedire 
— absolutely  nothing,  if  I  can  bdieiv  bj 
eyes.  Look  over  all  the  books  that  hsfe  em 
been  published  on  the  subject  of  baakraptey  r 
what  one  piece  of  business  will  you  see  stited 
as  being  done  by  him?  Not  one.  Uadcr  the 
denomination  of  registration  would  eonethe 
operation  performed  by  him  in  relsdon  to 
bankruptcy,  if  any  operation  relative  to  tha 
business  had  been  performed  by  him;  aodb 
that  case  it  would  nU  to  be  peribrmedbytli: 
functionaries  instituted  by  the  bOl,  uoderthe 
name  of  registrars.  But  the  case  is,  tint  m 
such  operation  was  performed  by  him.  VH 
then,  is  it  that  he  used  to  do?  If  soytbiic. 
that  whidi  a  dishonest  porter  sometimei  doa 
at  the  house  of  a  noUeman,  when,  fertfai 
confession  that  his  lordship  is  at  iMoe,  be 
exacts  a  fee  for  admission  into  his  lod^^ 
presence. 

If,  then,  by  the  learned  lords  aad  gatk- 
men  concerned  in  the  drawing  up  of  the  hiL 
it  had  been  intended  that,  for  this  same  sdst 
of  £1200  a-vear,  anything  should  be  dose, 
that  which  it  was  intended  should  bedov 
by  him  would  in  this  same  bill  have  ben 
specified ;  but  in  no  pan  of  it  have  I  bees 
able  to  find  any  such  thing  specified. 

A  curious  enough  drcnmstance  is  tk'i 
Under  what  title  is  it  that  this  same  tVS^ 
a-year  is  given  to  him?  Under  the  title  ef 
Secretary  to  the  new  court  suhstitiited  t9 
the  Lord  Chancellor'a  ooort — oaawly,  tb 
so  called  «« Court  of  Bankruptcy?"  No;  to 
under  the  title  of  *«  the  Lord  Chasedkr't 
secretary  of  bankrupts,**  a  denoasiBitioa  bf 
which,  in  this  bill,  he  is  comtituled  s  faw- 
tionary  of  and  in  a  judicatory,  which  by  tb 

me  bill  is  put  out  of  existence. 

3.  Then  comes  the  secretary's  firtt  cM 
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««Utfy  £500;  and  for  this  same  £500,  what 
18  it  he  is  to  do?  Anmer:  Help  his  master 
while  douig  nothing. 

4.  Lastly  comes  this  same  secretary's  ucond 
derk.  And  what  is  he  to  do  ?  Answer :  Help 
his  master  and  his  fdlow-servant  while  they 
two  are  doing  nothing. 

Meantime,  as  to  this  part  of  the  business, 
one  thing  there  is  that  fills  me  with  astonish- 
ment. Money  matters  are  all  these.  Men- 
tion of  them  —  where  is  it  to  be  found  ?  In 
the  bill  brought  into  the  House  of  Lords,  and 
printed  for  the  use  of  the  House  of  Lords. 
Where  is  it  that  it  is  not  to  be  found?  In  the 
bill  moved  for,  that  brought  into  the  House 
of  Commons,  and  printed  lor  the  use  of  the 
House  of  Commons.  At  the  moment  at  which 
I  am  writing,  no  provision  is  there  for  this 
ffxirt  o£  the  expense.  Provision  ?  No ;  nor  so 
much  as  any  the  least  intimation  of  any  ex- 
pense  which  there  was  to  be.  Everything  of 
the  sort  remains  to  be  introduced  in  the  form 
of  an  amemdmetU.  Of  this  manoeuvre,  what 
was  the  object  ?  The  answer  I  must  leave  to 
those  who  are  conversant  with  parliamentary 
•mancenvres ;  to  me  it  is  a  perfect  mystery. 

A  money  bill  —a  money  bill,  in  effect  as 
well  as  form — a  money  bill,  with  all  the 
money  dauses,  the  sums  not  left  in  blank, 
but  apedfied — brought  into  the  House  of 
Lords;  into  that  branch  of  the  constitution 
in  whom  the  exercise  of  any  such  power  is 
u  violation  of  the  declared  principles  of  that 
same  constitution :  those  same  clauses  not  to 
be  found,  any  one  of  them,  in  the  bill  brought 
into  the  House  of  Commons — in  the  bill 
brought  into  the  only  house  which  is  com- 
petent to  the  insertion  of  them :  this  same 
House  of  Commons'  Bill  being,  at  the  same 
lime,  in  the  wording,  in  all  other  particulars, 
identical  with  it;  save  and  except  §  18  and 
42,  nothing  corresponding  to  which  has  place 
in  the  Lords'  Bill :  though  there  is  not,  in 
either  of  them,  anything  that  could  consti- 
tute an  objection  to  its  being  there. 

Mark  now  the  considerations,  which  in  the 
mind  of  the  fimdator  indpiens  (to  judge  firom 
aU  appearances)  gave  birth  to  the  financial 
part  of  the  measure ;  mark  well  the  order  in 
which  they  appear  to  have  presented  them- 
selves. Matter  of  the  existing  grievance,  the 
enormous  multitude  of  the  existing  official 
situations,  and  thence  the  enormous  bulk  of 
the  aggregate  mass  of  emolument  flowing  from 
them.  These  sources  of  emolument  being  de- 
termined to  be  extinguished,  and  with  them 
the  emolument  itself,  now  comes  a  problem 
to  this  effect :  what  is  the  maximum  of  the 
mass  of  emolument,  which,  consistently  with 
the  rules  of  prudence,  can,  on  the  most  plau- 
sible grounds  that  can  be  found,  be  estab- 
lished in  lieu  of  it  ?  Such  being  the  question, 
^~  for  answer  to  it,  presented  themselves  the 
several  names  of  ojffices,  now  existing  on  this 


part  of  the  field  of  judicature,  —  **  so  many 
there  are  of  us,"  said  they — '*  so  masiy  pegs 
you  will  see,  on  which,  under  the  new  ar- 
rangements, a  number,  more  or  less  consi- 
derable, of  new  offices — one,  two,  and  so  on, 
as  far  as  eight — may  be  hung;  with  salaries, 
raised,  each  of  them,  to  the  greatest  height, 
which  there  can  be  any  reasonable  hope  that 
the  public  will  endure  the  weight  of:  and 
whereas,  in  the  case  of  Uie  existing  system  of 
the  hats  hung  upon  the  pegs,  the  number  is 
so  great,  and  the  aggregate  of  the  expense 
consequently  so  great — hence  it  is,  that 
under  the  new  system,  to  the  several  pegs, 
with  the  comparatively  small  number  of  hats 
hanging  on  them,  may,  without  scandal,  be 
attached  (it  is  hoped)  a  mass  of  emolument 
much  greater  than  any  which,  under  the  ex- 
isting system,  has  been  attadied  to  any  one 
of  the  situations  belonging  to  this  part  of  the 
field  of  judicature.  These  matters — these 
matters  of  prinuay — not  to  say  of  sole — im- 
portance— being  settled,  the  next  question 
(it  might  seem)  would  naturally  be — what 
are  the  Junctions  which  it  may  be  proper  to 
allot  to  these  several  official  persons?  —  to 
attach  to  these  several  official  situations  ? 

But,  to  these  same  questions,  the*  answer, 
if  given,  would  be  tiresome  to  the  reader,  still 
more  so  to  the  draughtsman,  and,  not  impos- 
sibly, calling  upon  him  for  attainments,  fi>r 
wfaidi  he  might  rummage  his  mind  longer 
than  would  be  agreeable  to  him,  before  he 
fi>und  them :  and  thus  it  was  that  the  salaries 
were  lefb  to  stand  upon  no  better  ground 
than  what  has  been  seen.  Such,  as  will  be 
seen,  the  number  of  these  pegs,  all  of  them 
hollow  and  empty.  On  the  suHace,  the  name 
of  an  office;  beneath  it — within  it — func- 
tions, none:  ''  a  beggarly  account  of  empty 
boxes." 

These  same  sweets  of  office  (the  salaries) 
being  thus  as  yet  inpetto^  remain  to  be  brought 
upon  table  in  the  sort  of  charger  styled  an 
amendment.  In  addition  to  this  amendment, 
or  string  of  amendments,  or  rather  in  lieu 
of  some  of  them,  one  other  amendment,  or 
string  of  amendments,  I  would  venture  to 
propose.  Instead  of  being  wasted  upon  three 
logs,  designated  by  the  style  and  title  of 
"  other  judges"  —  as  if  for  the  purpose  of 
standing  in  the  way  of  the  one  only  efficient 
judge  styled  the  chief  judge^  —  let  the  £6000 
a-year  be  sans  fagon  put  at  once  into  the 
pocket  of  their  creator  and  patron  dengwOus 
the  noble  and  learned  &ther  and  author  of 
the  measure.  Yes:  seriously  it  is — yea,  in 
sober  sadness  —  that  I  come  forward  with 
these  amendments.  WoMte  of  money ,  the  same: 
but  from  the  list  of  the  public  functionaries, 
of  whose  emoluments  the  matter  of  corrup- 
tion is  constituted,  three  would  thus  be  struck 
off:  and,  what  to  so  many  thousands  of  uni- 
happy  and  legally  plundered  debtors  and  ere* 
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fUtors  is  still  more  sensibly  important,  so 
many  instruments  of  certain  delay  and  pro- 
bable misdecision,  and  exemption  from  re- 
sponsibility, annihilated. 

Thus  manifest  are  now  the  tokens  of  self- 
conscious  guilt,  which  have  betrayed  them- 
selves in  the  face  of  the  measure.  In  an 
ordinary  case,  the  sums  are  left  in  blank ;  left 
to  be  filled  up  in  the  committee.  Even  this  is 
bad  practice ;  and  bad  practice  recurred  to, 
not  without  a  correspondent  bad  purpose. 
For,  how  many  are  the  cases,  where  the  sums 
belonging  to  the  measure  constitute  the  vital 
part  of  it ;  insomuch,  that  let  the  sums  be  so 
and  so,  the  measure  is  a  right  and  proper 
one;  if  so  much  more,  a  wrong  and  indefen- 
sible one.  What,  then,  would  be  the  proper 
course?  Antwar:  To  put  figures  in  every 
instance — a  general  understanding  having 
place,  as  at  present,  that  in  a  certain  stage 
of  the  business  the  propriety  of  this  will  come 
under  discussion. 

So  much  for  ordinary  practice. 

But,  in  the  present  case,  what  is  the  course 
taken  ?  Not  merely  are  the  sums  left  in  blank, 
but  the  sections  (16  in  number,)  of  which  the 
sums  in  question  are  the  subject-matter,  have 
not,  any  one  of  them,  a  place  in  the  bill,  as 
printed  by  order  of  the  Honourable  House. 
So  that  now,  on  Tuesday  October  the  4th 
(the  day  to  which,  after  a  struggle  to  prevent 
adjournment,  adjournment  was  made  of  it,) 
this  part — the  vital  part  —  of  it  — the  most 
manifestly  and  flagrantly  objectionable  part 
of  it  —  will  not  be  before  the  House. 

Yet,  for  information  thus  indispensable,  a 
tuccedaneum  was  at  any  rate  to  be  found. 
And  this  guccedaneum  —  what  was  it?  A 
verbal  statement  by  the  Attorney- General : 
against  misconeeption,  against  misrecoUec- 
tion,  no  security.  Time  requisite  for  consi- 
deration  thus  denied ;  and,  for  this  miserable 
advantage,  such  as  it  is,  the  course  taken  so 
extraordinary — not  to  say  (though  so  I  should 
expect  to  find  it)  unprecedented. 

IL  So  much  for  expense  to  public :  of  ex- 
pense to  suitors,  a  little  further  on.  Now  as 
to  delay  ;  after  noting,  en  passant,  that  of  de- 
lay, expense  to  suitors  is  an  accompaniment 
inseparable. 

Mark  here  too  the  sort  of  relation  between 
promise  and  performance.  Promise,  delay  mi- 
nimized ;  performance,  by  addition  made  to 
number  of  stages  of  juris(Uction,  not  to  speak 
of  other  causes,  delay  more  than  doubled :  to 
the  two  stages  found  in  existence,  three  others 
added :  and  note  —  that,  while  in  each  stage 
it  is  only  in  a  retail  way  that  delay  is  pro- 
duced, —  it  is  in  a  wholesale  vr&y  that,  where 
an  additional  stage  of  jurisdiction  is  the  en- 
gine, this  nuisance  is  manufactured. 

To  come  to  particulars :  stages  found  in 
existence,  two :  — 

I,  Immediate  judicatories,  the  courts  held 


(all  upon  the  same  stage)  by  theexLciin;  «• 
venty  commissioBers : 

2.  Appellate  judicatory,  the  court  held  by 
the  Lord  Chancellor. 

These  stages,  the  only  ones :  from  Chn- 
cellor  to  House  of  Lords,  appeal  oooe.* 

Stages  additional  erected  by  the  hiU,  thee; 
total  number,  five:  they  here  follow  aUog^ 
ther ;  asoendendo,  as  before :  — 

1.  Immediatejudicatory,  court  held  by  one 
commissioner.     See  §  6,  7. 

2.  Judicatories  next  above  that —  my  ip- 
peUate  judicatories  of  the  first,  meaning  tlie 
lowest,  order;  two  courts,  styled  Subdivi- 
sion courts,  held  by  some  three  (qnere,  wlut 
three  ?)  out  of  the  six  commissioners  abore 
mentioned.  Court  appealed  from,  the  si 
courts  constituted  by  the  six  oonuninioMts, 
each  acting  singly,  as  above.     See  §  d«  7. 

3.  Appellate  judicatory  of  theseeoad  orier, 
the  judicatory  of  which  the  style  and  title  k 
"  the  Court  of  Bankruptcy  "  —  with  its  four 
judges,  as  above ;  but  under  the  nime  of 
Court  of  Review;  courts  appealed  frtm,  tbe 
two  subdivision  courts  just  mentioned.  See 
§2. 

4.  Appellate  judicatory  of  the  Hard  via, 
the  court  held  by  the  Lord  Chancellor:  coon 
appealed  ^om,  the  said  court  of  bankrupts. 
under  the  name  of  the  court  of  remew.  See 
§3. 

5.  Appellate  judicatory  of  the/ncrtA  order, 
the  court  composed  of  tW  House  of  Lonb: 
court  appealed  from,  the  court  held  br  tk 
Lord  Chancellor.     See  §  37. 

III.  Lastly,  as  to  uncertainty.  Promise, 
minimization  of  it :  performance,  auymata- 
tion;  maximization  j  the  magnitude  of  wbidi 
bids  defiance  to  all  bounds.  On  this  iieid. 
matter  for  a  volume  might  be  found;  tfev 
specimens  may  (it  is  hoped)  suffice;  st  aoj 
rate,  they  will  exhibit  as  much  as,  perhips 
more  than,  will  be  found  endurable. 

1.  Under  the  head  of  delay,  mention  bai 
just  been  made  of  the  Immediate  Court,  Mi 
by  a  singly-seated  commissioner,  as  constitii- 
ting  the  first  stage.  But  this  same  first  sb^ 
is  wrapt  up  in  a  thick  doud. 

In  §  6,  it  is  stated,  and  without  room  ftr 
doubt,  that  of  the  six  oommissionen  thereB 
mentioned,  every  one  may  sit  and  act  bf  bin* 
self;  and  so  likewise  in  and  by  the  next  §  7; 
and  thus  we  have  a  sort  of  promise  or  sbadov 
of  six  single-seated  judicatories.  Bat  these 
same  six  single-seated  judicatories,  sappoass 
them  to  have  existence,  who  can  ay  bo* 
many  of  them,  and  at  what  time  or  tiines  re- 
spectivelv,  they  shall  be  in  existence?  UA 
here  to  the  text.  In  and  by  §  6,  it  is  pro- 
vided, that  "  the  six  Commissionera  nay  be 


•  "  From  the  decision  of  the  Lord  Chsnccta 
in  cases  of  bankruptcy,  there  is  no  ap^wl."- 
Archhold  w  Bankruptcy^  p.  21,  Sd  cdiUon,  sdej 
1827. 
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formed  into  two  Subdivision  Courts;"  and 
this  provision  stands  before  that  by  which  au- 
thority is  given  to  them  to  act  singly.  Now 
then,  if  and  when  of  these  tix  functionaries 
are  formed  two  courts,  each  court  with  three 
of  the  six  in  it,  how  many  will  there  be  left 
to  act  in  nngie-aeatedneMS  f  And  in  what  cases, 
and  on  what  occasions,  will  they  so  act  ? 

**  The  said  six  commissioners  may  be 
formed  into  two  subdivision  courts,"  says 
§  6  —  **  two  subdivision  courts,  consisting  of 
three  commissioners  for  each  court."  Well 
then,  these  same  two  subdivision  courts — by 
whom,  at  what  tinu  or  times,  in  what  manner 
— by  means  of  what  written  ingtrument — are 
they  to  he  formed  f  In  regard  to  each  of  these 
same  six  commissioners,  in  whom  shall  be  the 
determination  —  at  what  time  and  times  he 
shall  or  may  be  acting  in  single-seatedness — 
at  what  time  and  times  in  tripU'SeatedtiesB, 
in  company  with  two,  and  wmch  two  of  his 
colleagues,  in  a  subdimeion  court  ? 

What  a  source  oivncertainty  all  this  I — and 
moreover,  along  with  and  by  means  of  the 
uncertainty,  what  a  source  of  comtptUm  and 
intrigue  I 

Wlien  the  auetB  amount  to  half  a  million, 
and  a  single  debt  to  a  tenth  or  a  fifth  of  that 
sum,  what  intriguing  to  get  the  case  brought 
under  the  cognizance  of  this  or  that  commis- 
sioner, foreknown  to  be,  or,  for  the  purpose, 
made  to  be,  favourable  1  In  the  existing  ^Ares- 
seare(f,ybifr-seate</,oryive-s«a<«<£  judicatories, 
as  it  may  be,  corruption  in  this  form  can 
scarcely  have  been  practicable.  By  the  single- 
seatedness  it  may  be  seen  how,  in  this  case, 
it  may  be  let  in.  By  the  single-seatedness? 
True :  but  against  single-seatedness  no  objec- 
tion is  thus  formed ;  for  not  without  the  help 
of  the  power  of  cAoim,  left  thus  arbitrary, 
and  the  exercise  of  it  thus  unscrutable,  as 
above,  can  corruption  insinuate  itself. 

Note  how  the  doud  thickens.  —  Syhdivi" 
sion  cowriBi  yes;  subdivision  is  the  word. 
By  this  word  we  are  sent  of  course  to  look 
-for  the  word  divieion :  by  the  sort  of  court 
called  a  subdivieion  court,  for  another  sort  of 
4M>urt  called  a  divinom  court ;  by  the  mention 
thus  made  of  these  two  parts,  for  the  whole, 
of  which  they  are  parts.  Look  ever  so  long, 
910  such  thing  should  we  find.  Even  if,  in- 
stead oitubdimwrn  court,  the  appellative  were 
a  division  court,  still  we  should  be  sent  by 
it  to  look  for  the  whole  of  which  division  had 
"been  made. 

Actual  division  court  decidedly  and  cer- 
tainly established,  none :  but  a  sort  of  potem- 
tial  division  court,  in  nubihus,  hanging  over 
'the  field,  in  the  donds,  in  the  capacity  of 
being  brought  into  existence,  is  this :  **  The 
aaid  six  commissioners,"  says  §  6,  as  above, 
**  may  he  formed  into  two  subdivision  courts, 
consisting  of  three  commissioners  for  each 
«ourt.*'  Now  theoi  for  and  during  any  length  . 


of  time  whatsoever,  suppose  them  to  remain 
not  thus  formed:  are  they  to  remain  idle? 
No;  they  constitute  a  court,  of  which  no 
subdivision  nor  yet  division  has  as  yet  been 
made,  nor  perhaps  may  ever  be  made :  here 
then  we  have  our  lost  sheep  —  the  divisiom 
court  we  were  looking  for.  In  this  view  of 
the  matter,  the  dwisiom  court  Tit  should 
seem)  is  the  actual  court,  to  whlco,  though 
only  by  implication,  existence  is  given,  in  the 
first  instance:  potential  courts  latent —  no* 
thing  more,  the  two  subdivision  courts ;  for« 
be  the  object  what  it  may,  existence  it  must 
have,  before  it  can  be  divided:  much  more» 
before  it  can  be  subdivided. 

Another  puzsle.  According  to  this  same 
section  6,  two,  and  no  other,  is  the  maAer 
of  the  subdivision  courts,  into  which  the 
six  commissioners  are  to  be  ^*  formed."  But 
now  comes  the  very  next  section  (§  7)  by 
which  they  are  made  formable  into  a  court 
or  courts  containing  respectively  any  other 
number  not  greater  than  six.  For  (says  the 
bill)  **  In  every  bankruptcy,  it  shall  and  may 
be  lawfol  for  any  one  or  more  of  the  said  six 
commissioners  to  have,  perform,  and  execute 
all  the  powers,  duties,  and  authorities  by  any 
act  or  acts  of  parliament  now  in  force  vested 
in  commissioners  <tf  bankrupt,  in  all  respects 

as  if appointed by  a  separate 

commission  under  the  great  seaL" 

Now  for  a  simple  amendment ;  which  made, 
so  fitf  as  regards  the  number  of  these  func* 
tionaries,  everjrthing  would  be  as  it  should 
be.  After  the  words  **  any  one,"  dele  the 
words  **  or  more;"  and  thereafter,  after  the 
words  *f  in  all  respects  as  if,"  insert  the  word 
he,  and  dele  the  words,  **  or  axy  one  or  more 
of  them"  Thus  should  we  have  single 
seatedness,  with  the  institution  itself  in  all 
its  utility,  and  the  designation  of  it  in  all  ita 
intelligibility. 

Thus,  moreover,  would  be  removed  the 
doud  raised  in  §  6,  by  the  talk  about  **  re- 
ferences or  adjournments,**  and  *'  stcAness,  or 
other  sufiident  cause ;"  —  **  references  and 
adjournments,"  which  are  to  be  made  by  a 
single  commissioner,  **  unless"  he,  the  maker 
thereof,  **  shall  think  fit  otherwise  to  direct.'* 
Yes,  in  the  very  act  of  doing  the  thing  in  one 
way,  the  man  who  is  doing  it  is  to  *'  direct** 
—  whom? — himself,  or  somebody  else,  not 
mentioned —  somebody  else  (guess  who  1)  to 
do  it  in  a  different  way. 

At  Westminster  school,  some  three  or  four 
and  seventy  years  ago,  I  remember  we  used 
to  be  taught  to  make  in  Latin  certain  so- 
called  lumsense  verses,  as  a  preparatory  exer- 
cise for  enabling  us,  one  day,  to  make  verses 
that  should  wear  the  appearance  of  sense. 
In  the  present  instance,  it  looks  as  if  the 
noble  and  learned  schoolmaster,  having  in 
the  course  of  his  studies  on  education  heard 
of  this,  was  sending  himself  sSasosA  to  leacn^ 


Digitized  by 


Google 


$70 


LORD  BROUGHAM  DI8PLAYSD, 


by  exercising  himself  in  the  art  of  making 
nonsense  lmo8,  how,  one  day,  in  God's  own 
good  time,  to  make  sense  laws. 

But  here  the  examination  of  this  exercise 
must  end,  or  at  least  pause :  for,  if  continued 
to  the  end  of  the  bill  in  the  same  strain,  such 
is  tiie  length  of  the  exercise,  that  a  volume 
-^who  can  say  of  what  cixe? — might  be  oc- 
cupied by  the  examination  of  it. 

Now  for  an  argument,  which  is  nothing  to 
the  purpose :  -.  **  By  the  abolition  of  these 
serenty  commiesionenhipe,  I  lose  so  much 
patronage :  for,  of  the  patronage  substituted, 
the  value  is  not  so  great  as  of  that  which  I 
give  up." 

Answers,  these ;  —  1.  If  you  did  your  duty, 
the  patronage  would  not  be  toorth  anything 
to  you.  U  you  did  your  duty,  you  would,  in 
the  instance  of  each  situation,  fill  it  with  that 
man  who,  in  your  judgment,  was  most  fit  for 
it :  and,  against  tlmt  man's  being  most  fit  for 
it,  by  whose  filling  it  you  would  jr«l  anything, 
the  chances  are  as  infinity  to  one. 

2.  Supposing,  however,  that  the  situations 
in  question  are  numafs  worth  to  you,  and 
that,  for  indemnifying  you  for  the  loss  of  this 
money's  worth,  you  ought  to  receive  a  com- 
pensation, patronage  is  not  the  shape  in  whidi 
it  ought  to  be  given  to  you :  the  shape  should 
be  «—  that  of  an  eauivalent  addition  made  to 
the  stJary  attached  to  the  office.  Why  this 
shape?  iliifKicr:  Because,  in  addition  to  the 
evil  produced  by  the  institution  of  these 
worse  than  useless  offices, — so  for  as  regards 
emelammtj  to  put  you  in  possession  of  a  quan- 
tity of  emobiment  to  a  given  amount,  will 
coat  the  public  more,  if  given  in  the  patro- 
mage  shape,  than  it  wiU  if  given  in  the  tfficial' 
aalarg  Aape, 

3.  As  to  patronage,  under  the  generally 
established  system,  taken  as  it  is,  so  fiur  firom 
afibrding  a  security  agaUut  unfitness,  it  ope- 
rates as  a  security ybr  unfitness:  for,  be  the 
object  of  the  patoon's  bounty  who  he  may, 
the  less  fit  he  is  for  providing  subsistence  for 
himsdf  in  and  by  any  other  profit-seeking 
•ecnpation,  the  more  pressing  is  the  need  he 
lutf  of  the  relief  that  would  be  afforded  him 
by  the  official  situation,  whatever  it  be. 

4.  Bttt^  not  content  with  the  profit  of  in- 
tereetedkese,  nothing  wiU  serve  you,  but  you 
must  htLTe  the  praise  of  dieUUereetednees, 
Would  you  deserve  it?  Bvery  penny,  then, 
must  you  give  up,  of  this  useless — this  so 
much  worse  than  useless — patronage.  This 
praise  of  ^Usinterestedness,  what  is  it  that 
you  want  it  for?  Only  that,  under  fovour 
of  the  delusion  spread  by  it,  you  may  obtain 
the  profit  of  uUmreetedHeu  to  the  greatest 
amount  possible. 

Not  that  it  is  any  ofunion  of  mine,  that 
you  ought  to  be  made  to  act  as  if  you  were 
dismterested :  not  that  I  want  you  to  be 
made  to  hse  any  part  of  the  emolument  law- 


folly  and  honestly  attached  to  the  i 
to  which  you  have  given  your  aceepUna. 
It  would  be  against  a  fixed  principle  of  oae 
— the  disappointment-jweMiilti^,  or  (si  hra 
prevention  is  impractiGable)  ■4imiisn>Hypm. 
dple : — that  aUpOomforting  principle  — iinu 
bom  of  the  greatesUkap^naas  priDci|ile:~ 
that  principle  which  affiwds  the  oalf  mam 
(nor  can  there  be  a  more  substsntisl  m) 
tor  securing  to  every  man  his  eioa,  wintera 
it  may  be — blade  men  and  white  men,  at 
state  of  slavery,  excepted. 


Now  as  to  expense  to snCors.  Totluiflfk 
reference  was  made,  in  speakiBg  of  tke  a- 
pense  to  the  public.  Alas,  poor  sidtsnl  or- 
respondent  to  the  disinterestedneH  of  tke 
noUe  and  learned  arbiter  ni  your  fide,  is  tk 
tenderness  of  the  mercies,  to  uriudi,  oatii 
occasion,  you  are  consigned. 

Within  the  all-enveloping  cover  of  ike  nk^ 
and -order -making  power,  which  yon  kre 
seen,  is  concealed  the  power  of  phudaigT 
without  stint :  nothing  legislated  upos:  ic- 
cordingly,  everything  left  to  be  legiikei 
upon :  and  whether,  by  a  noble  and  Icvse-i 
person,  whose  relish  for  fees  has  been  soeos- 
spicuously  self-declared,  any  labour  or  ug^ 
nuity,  which  can  contribute  to  eonfcytotfaf 
watering  mouthsa  treat  so  deUdoua,  islikeij 
to  be  left  unemployed,  is  a  qnestioB,  Uk 
answer  to  widch  may  be  lefl  to  any  penae 
whose  patienoe  has  carried  him  thusfiriatk 
perusal  o£  these  pages. 

Pre-eoBMntly  delightful  to  the  eyes  of  a 
learned  lord'or  gentleman  is  the  ease,  wboe. 
within  his  grasp,  there  exists  slresdy  tfai 
to  draw  upon.  In  this  predicaaent  ire  a 
general  the  cases,  by  which  the  forty  wSSm 
of  pounds,  or  thereabouts,  now  in  (he  cor. 
of  ekaneery,  have  been  placed  in  it  Wki 
the  hands  in  which  is  fo^fed  the  iMBeyeoa-  j 
posing  the  remuneration  for  the  Isbom  fd  I 
merits  of  learned  lords  and  gentlemea,  ofical 
and  professional,  are  those  of  tnuiats^\B' 
sons  to  vriiom  no  part  of  it  is  undentoodi^ 
belong, — in  this  state  of  things,  st  pvtot 
with  it,  no  such  pang  is,  generally  q)eikiB(; 
felt,  as  is  felt  by  those  in  whose  mt  tk 
money  taken  out  of  their  pockets  is  tfe' 
own :  always  excepted  the  case,  in  lo  ^  a 
it  has  place,  where  the  trustee,  oat  of  tk 
money  placed  in  his  hands  for  the  boeitot 
others,  makes  money  for  himsd£  At  oA 
fee,  under  the  name  of  oosCs,  pumped ostcf 
him,  a  party  or  proprietor  of  the  money  does 
foel  a  pang,  an^C  as  ruin  approaches,  asya 
every  strcribe  of  the  pump  give  a  sqaerir:  tk 
fund  has  no  feeling,  and  takes  it  all  in  is* 
tience. 

In  an  ordinary  case,  —  not  a  ferthin^.  bsi 
in  the  shape  of  Kfee,  ia  oapahle  of  prodscif 
a  denial  olf  juatice:  and  such  hss  been  tb 
effect  of  It,  in  every  instanoe  m  whick  ^ 
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•fivlliing  hM  been  unobtainable :  and  such  it 
lias  beai»  in  tbe  instance  of  every  man,  from 
whom,  by  the  machinery  of  what  is  called 
jufh'ce,  tiie  vttermoat  firthing  has  been  ex. 
tracted. 

In  an  ordinary  case,—- though  one  of  the 
parties  is  always  in  a  state  of  tnJgtrasMe^  an* 
oUier  may  be  in  a  state  of  enjmfment :  and  in 
this  state  is  every  man,  who,  by  the  ever- 
ready  and  never-failing  assistance  of  learned 
lords  and  gentlemen,  offidal  and  professional, 
keeps  the  money  of  another  in  his  hands. 
But,  in  a  case  of  bankruptcy,  all  parties,  on 
bo^  sides,  are  in  a  state  of  sufferance  and 
affliction.  In  Bankruptcy  court,  accordingly, 
learned  lords  and  learned  gentlemen  have,  for 
their  accommodation,  this  agreeable  drcum* 
stance,  namely,  that  from  this  part  of  the 
field  of  plunderage,  no  cry  of  deiual  qfjuUice 
is  wont  to  issue. 

Out  of  this  so  convenient  tank,  how  many 
horse-power  is  that  of  the  pump,  which  the 
learned  lord  so  skilled  in  kydrauHc»y  will,  on 
this  occasion,  put  to  use?  To  his  own  dis- 
cretion has  everything  of  this  sort  been  left 
by  him.  But,  eyes  there  are  which  are  upon 
him,  as  he  will  see :  and,  to  such  objects,  the 
eyes  of  succeeding  honourable  gentlemen  are 
not  likely  to  be  quite  so  stone-blind,  as  at  all 
times  have  been  those  of  all  their  predeces- 
sors. 

Now  then  for  the  fees  which  are  provided 
by  this  act ;  that  is  to  say,  by  the  act  passed 
by  the  Lords  alone,  and  in  a  part  thereof,  of 
which  the  representatives  of  the  people  bAve 
not  as  yet  (October  7)  been  allowed  to  see 
anything. 

§  41.  For  a>ia<,  in  lieu  of  a  commisnon  of 
bankrupts,  to  the  Lord  Chancellor's  secretary 
of  bankrupts,  £10.  Qusre,  bg  whom  this  mo- 
ney is  to  be  paid?  tlds  is  not  mentioned. 

§  42.  Fees  to  be  paid  —  Quiere,  for  what? 
—^  nor  is  thig  mentioned,  —  £15. 

Person  by  whom  it  is  to  be  paid,  the  offi- 
cial assignee:  time^  **  immediately  after  the 

choice  of  assignees  by  the  creditors 

out  of  the  >!rsC  monies  which  shall  come  into 
his  hands."  Quere,  how  are  they  to  be  ^o< 
into  them  ?  Person  to  whom  it  is  to  be  paid, 
the  Accountant- General  Money  taken  out 
of  the  pockets  of  those  afflicted  persons  for 
a  commenceMent^  and  to  a  oertotnty,  £25. 

Now  for  other  sums,  not  certain,  nor  aacer- 
tamahUf  which,  by  this  their  said  Lordships' 
bill,  are  dMtined  to  be  taken  out  of  those 
nme  pockets.  First  comes  the  sum  of  one 
pound.  And  for  what,  and  how  many  times 
to  be  repeated  ?  Answer  who  can :  I,  who  am 
copying  it,  am  utterly  unable.  The  clause 
follows  in  these  words :  — 

1.  *'  For  oay  sitting  of  the  court  of  bank- 
ruptcy, or  of  any  divuion  judge*  or  commis- 

*  Note  here,  a  Divinon  judge:  an  animal 


sioner  thereof,  [other  than  the  sitting  at 
which  any  person  may  be  adjudged  a  bank- 
rupt,! 

2.  **  or  any  sitting  for  the  choice  of  assig- 
nees, 

3.  '*  or  any  sitting  for  receiviiig  proofs  of 
debt  prior  to  such  dboice^ 

4.  **  or  any  sitting  at  which  such  bankrupt 
shall  pass  his  or  her  examination, 

5.  «  or  any  sitting  at  which  any  dividend 
shall  be  declared, 

6.  **  or  any  sitting  at  which  the  bankrupt's 
certificate  shall  be  signed  by  the  commis* 


Doubts  pour  in  here  in  torrents.  The  one 
pound f — is  it,  during  the  whoU  of  the  pro- 
ceeding in  the  case  of  the  bankrupt  in  ques- 
tion, to  be  paid  oacc,  and  once  oidy  9  —  or  b 
it  to  be  repeated  ?  The  fiyuret  are  here  m- 
serted  for  the  purpose  of  expressing  the  ainii- 
ber  of  the  time$  at  which,  according  to  my 
conception,  it  was  intended  to  be  repeated. 

Then,  as  to  the  word  other  f  The  brackets, 
here  inserted,  show  how /or,  according  to  my 
conception,  the  appHeaiton  of  it  was  meant  to 
be  carried ;  but,  there  is  nothing  that  I  can 
see,  that  can  prevent  its  being  carried  on  to 
the  end ;  namely,  to  the  end  of  the  clause  here 
distinguished  by  figure  6. 

Then,  as  to  the  application  and  import  of 
this  important  vrord  any.  The  requisition 
made  by  it,  —will  it  be  aati^ed  by  one  pound, 
once  paid ;  namely,  for  the  sitting,  which,  for 
the  purpose  in  question,  is,  on  each  occasion 
mentioned  ? — or,  on  each  such  occasion,  is  it 
to  be  muitipUed  by  the  nastier  of  the  sittings? 
On  this  last  interpretation  the  meaning^  at 
any  rate  the  effect,  of  the  wordony,  is  the 
same  as  that  of  the  word  eoery.f 

The  stock  of  uncertainty  and  uninteUigi* 
bility  afforded  by  this  same  42d  section  is  not 
yet  exhausted.  For,  here  comes  a  mass  of  self- 
contradicting  nonsense,  a  parallel  to  which 
could  scarcely  be  found,  even  in  the  whole 
statute  book.  In  line  14  of  this  section  stand 
the  words  that  have  been  seen,  to  wit,  **  or 
any  sitting  at  which  any  dividend  shall  be  de- 
clared :"  hereupon,  in  the  very  next  line  but 
one — namely,  in  line  16, — come  these  words 
—  to  mt,  **  and  for  every  such  sitting  at  which 
a  dividend  shall  be  declared,  the  sum  of  three 
pounds."  Now  for  a  lesson  in  arithmetic  To 


coming  forth  in  the  way  of  equivocal  generation. 
See,  as  to  this,  what  is  said  under  the  name  of  a 
division  Judae — no  such  person  is  in  any  other 
pan  of  the  Lords*  bill  named. 

t  For  several  years  past,  I  have  occasionally 
been  occupied  on  a  work  to  be  intituled  Nomom 
graphuf  m  which,  amongst  other  things,  what 
depends  upon  me  is  doing,  towards  shutting  the 
dooragainst  such  doubts,  and  the  ruin  with  whidi 
they  are  pregnant : — doubts,  raised  by  die  tenoc 
of  acts  <n  parliament,  and  other  written  instru- 
ments, by  which  everything  that  is  dear  to  man 
is  disposed  of. 
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the  any  one  poand,  add  every  three  poundt; 
what  will  the  9itm  be? 

Nonsensical  as  it  is,  here  at  any  rate  may 
he  seen  one  condusion  that  may  be  deduced 
fi*om  it,  and  is  incontrovertibly  warranted  by 
it.  Here,  then,  for  the  purpose  of  giving  in- 
crease to  money  poured  into  lawyers'  podkets, 
Increase  is  given  to  expense — tofactitiotts 
expense ;  and,  for  the  purpose  of  this  increase, 
increase  given  to  delay  likewise:  so  many 
sittings  at  each  of  which  a  dividend  is  de- 
clared, so  many  three  pound  fees.  For  this 
service  rendered  to  the  profession,  at  the  ex- 
pense of  the  afflicted,  a  premium  offered  to 
all  those  in  whose  power  it  is  to  earn  it :  this, 
in  performance  of  the  promise  made  in  §  1  — 

**  tiiat  the  rights be  enforced  with 

«s  little  expense,  delay,  and  uncertainty  as 
possible." 

So  much  for  these  same^«s  and  the  poekete 
put  of  which  they  are  to  be  pumped.  But 
now  what  is  it  that  is  to  be  done  with  them? 
Short  answer :  Given  to  the  noble  and  learned 
author  of  this  bill,  to  do  with  them  what  the 
Duke  of  Newcastle  daims  a  right  to  do  with 
his  own ;  that  is  to  say,  what  he  pleases.  For 
the  long  answer  see  Lords'  bill,  section  41. 
Per»on  to  whom  they  are  to  be  paid,  <*  the 
Lord  Chancellor's  secretary  of  bankrupts — 

paid  ....  to  a  separate  account,  to 

be  entiUed,  the  Secretary  of  Bankrupts'  Ac- 
count:" and  <*  alimonies  to  be  paid  into  the 
said  account  shall  be  subject  to  such  general 
orders  touching  the  payment  in,  investment, 
accounting  for,  and  payment  out  of  such 
monies,  for  the  purpose  hereinafter  provided, 
as  the  Lord  Chancellor  shall  think  fit  to  pre- 
scribe."   There  ends  this  4l8t  section. 

By  this  provision,  an  instrument  to  the 
consideration  of  which  the  mind  is  unavoid- 
ably led  is  that,  over  which,  when,  into  a 
certain  court,  money  is  to  be  paid,  the  money 
(it  has  been  said)  is  told.  The  instrument 
is  a  gridiron :  and  the  court  is  the  cottrt  of 
Exchequer:  meaning  the  court  called  the 
Receipt  of  the  Exchequer.  For  the  telling  of 
these  monies,  what  is  it  that  his  Lordship 
^  may  think  fit  to  prescribe?"  Animate  in- 
strument— animated  by  the  £1200  a-year — 
animate  instrument,  part  and  pared  of  his  live 
stock,  his  above-mentioned  secretary :  this  is 
already  '*  tettled;**  but  the  iiuvnimate  instru- 
ment—  part  and  parcel  of  his  dead  stock  — 
this  remains  to  be  settled. 

The  gridiron,  if  that  be  the  species  of  in- 
strument employed  for  the  business  of  this 
tellership  —  what  shall  the  individual  instru- 
inent  be  ?  Shall  it  be  the  one  kept,  as  above, 
in  the  Exchequer,  and  firom  thence  borrowed  ? 
or  shall  it  be  a  bran  new  instrument  kept  for 
the  purpose  in  the  court  of  bankruptcy,  un- 
der the  care  of  the  said  Iiord  Chancellor's 
said  secretary  of  bankrupts  ? — ^in  which  case, 
with  the  help  of  a  little  improvement,  d  la 


mode  de  Bnmgham,  it  might  moreover  be 
made  to  serve  for  the  telling  of  the  forty  mil. 
lions  whidi  in  some  way  or  other  are  already 
at  his  Lordship's  disposal :  and,  in  the  nieaa 
time,  till  a  proper  gridiron  can  be  made,  migiit 
not  that  gridiron  be  borrowed,  which,  had  he 
not  forgotten  it,  a  prophet  of  these  daj%  wm 
to  have  broiled  himsdf  upon,  and  which  ess- 
not  but  remain  dean  as  a  penny,  not  faaviog 
been  put  to  its  destined  or  any  other  knows 
use? 

But  now  as  to  llr.  Seeretsry  —  •*  the  Lord 
Chancellor's  Secretary  of  Bankrupts'* — I 
know  not  whether  I  have  not  his  secretary- 
ship's pardon  to  beg.  Somewhere  before  tUs 
(so  I  cannot  but  suspect)  I  spoke  of  him  as 
having  nothing  to  do.  It  seems  now  to  me 
that  he  has  a  great  deal  to  do  —  lie  has  afl 
this  money — ^"this  mass  of  money  to  an  mw 
known  amount — which  he  is  continiially  ts 
be  receiving,  and  which  is  by  him  to  be  psd 
**  once  a-week  or  oftener"  (for  the  learned 
stomach  cannot  stay  long,)  '*  as  the  Loid 
Chancellor  shall  think  fit  to  direct"* .... 
<*  to  a  separate  account  to  be  entitled  *  the 
Secretary  of  Bankrupts'  Account.'  " 

What  I  have  humbly  proposed,  as  shore, 
is,  that  of  all  the  above-mentioned  fees  (of 
the  receiving  and  disposmg  of  whidi  the  aofe 
occupation  of  his  secretaryship  seems  to  oos- 
sist)  not  one  should  be  torn  fiom  the  afflicted 
persons  interested :  and  should  this  my  hoia- 
ble  proposal  be  acceded  to,  this  oecupatioD  c^ 
his  secretaryship — tiiis  his  eoie  oceupatisa 
—  would  be  gone. 

Before  parting  with  his  secretaiyslnp,  erne 
more  curious  drcumstanoe  in  relation  to  him 
I  cannot  forbear  noticing.  Under  what  title 
is  it  that  his  £1200  a-year  is  thus  given  to 
him  ?  Is  it  under  the  title  of  Secretary  to 
the  court  of  Banhruptgf  No:  but  under' the 
title  of  <*  the  Lord  Chancellor's  Secretary  of 
Bankrupts."  But  by  this  same  biU,  the  court 
in  whidi  the  Lord  €3umcellor  at  presort  takes 
cognizance  of  bankruptcy  business,  is  sup- 
pressed, and  the  business  of  it  transferred 
to  that  same  bankruptcy  court.  He  is  there- 
fore (as  it  should  seem)  a  sort  of  amphifaMMis 
animal,  living  in  two  media  at  onoe :  and,  in 
despite  of  a  maxim  of  holy  writ  and  mmmoa 
sense,  serving  two  masters. 

Beifore  this  topic  of  expense — expense  by 
fees  extorted  from  the  slready  afflicted  sui- 
tors—  is  dismissed,  note  well  one  circom- 
stance,  by  which,  were  it  the  only  one,  the 
sort  of  feeling  this  measure  was  brought  forth 
by  and  all  along  nursed,  would  be  instrar- 
tively  indicated.  Of  the  stock,  or  say  Jmmd, 
out  of  which  these  fees  are  to  be  drawn — 
namely,  the  aggregate  amount  of  the  assets 
got  in  by  the  assignees  —  what  is  the  mag- 
nitude ?  Answer :  A  msgnitude  so  Tsnable, 
that  while  in  some  instances  it  has  amoonted 
to  half  a  million  or  more»  in  others  it  his  been 
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te  small,  thut  the  fees  thus  destined  to  be  ex- 
torted»  would  absorb  the  whole  of  it.  Behold 
here  how,  by  men  in  power,  thdr  fellow-men 
are  operated  upon  and  worked  at  as  if  they 
were  deal  boards :  the  money  thought  of — 
that,  and  nothing  else:  by  men,  themselves 
without  feeling  (without  feeling  for  other 
men,)  their  fellow-men  dealt  with  and  ope- 
rated upon  as  if  they  had  none.  Who  shall  say 
in  how  many  instances  (if  this  bill  of  the  Lord 
Chancellor's  passes  into  a  law,)  in  how  many 
instances  the  whole  of  the  bankrupt  debtor's 
property,  instead  of  being  divided  among  his 
creditors,  will  be  snatched  from  them  and  put 
into  the  pockets  of  the  said  Lord  Chancellor's 
creatiures. 

But  all  this  about  the  fimd  for  fees  is  but 
a  digression.  It  is  high  time  to  return.  Speak- 
ing of  the  House  of  Commons'  bill,  "  every- 
thuig,  I  said,  is  there  left  to  be  legislated 
upon.*'  To  be  legislated  upon?  and  by  whom  ? 
By  whom  but  the  noble  and  learned  author 
of  the  bill.  And,  how  and  where  does  this 
appear?  Answer:  In  the  bill  printed  by  order 
of  the  House  of  Lords. 

Yes :  to  that  instrument,  which  is  the  ex- 
pression of  the  will  of  the  House  of  Lords, 
and  of  the  House  of  Lords  alone — to  that 
instrument  have  I  been  obliged  to  resort,  that 
being  the  only  instrument  in  which  it  is  de- 
clared how  it  is,  and  by  whom,  that  the  money 
which  belongs  to  the  afflicted  —  to  the  insol- 
vent debtors  and  their  creditors — is  to  be 
disposed  of. 

Into  two  parcels  is  divided  the  money  to 
be  drawn  from  this  so  pre-eminently  scanty 
source.  Parcel  the  first —  **  fees  ....  such 
(says  the  bill,  §  40)  as  are  provided  by  this 
act:"  Parcel  the  second —  such  (it continues) 
as  are  <*  set  forth  in  any  schedule  of  fees  to 
be  settled  and  allowed  from  time  to  time  by 
the  said  Court  of  Review,  with  the  approba- 
tion of  the  Lord  Chancellor,  and  to  be  certi- 
fied by  them  to  both  Houses  of  Parliament." 
Mark  well  —  **  settled  and  allowed  by  the 
said  Court  of  Review,  with  the  approbation  of 
the  Lord  Chancellor"   Of  this  presently. 

Settled  and  allowed  ?  And  how  settled  and 
allowed  ?  On  the  present  occasion,  in  this 
§  40  of  the  Lords'  bill,  thb  is  not  said.  What 
is  here  settled  is,  by  whom  ?  By  this  we  are 
sent  upon  the  look-out  to  see  how  it  is — ^that 
is  to  say,  by  instruments  how  denominated, 
—  by  these  conjunct  authorities  other  mat- 
ters are  settled.  Turning  to  §  2,  we  find  that 
-what  is  there  appointed  to  be  done  is  to  be 
done  by  '*  rules  and  regulations"  to  be  made 
in  pursuance  thereof. 

We  are  thus  brought  to  these  same  rules 
and  regulations,  on  which  occasion  I  venture 
to  assume,  that  the  sort  of  instruments  thus 
denominated,  are  meant  to  be  the  same  with 
those  which,  in  §  11,  are  denominated  <*  rules 
and  orders**  for  regdating  the  practice  of  the 


court  of  bankruptcy,  and  in  §  22,  by  the 
word  rules  ;  though  in  this  case  without  the 
word  regulations  or  the  word  orders.  Be  they 
called  what  they  may,  now  comes  the  ques* 
tion — by  what  authority  are  they  to  be  made  ? 
Answer :  On  different  occasions,  by  two  dif- 
ferent authorities :  namely,  on  the  one  occa- 
sion (by  §  11,)  by  the  Court  of  Review,  witll 
the  consent  of  the  Lord  Chancellor ;  on  the 
other  occasion  (by  §  22,)  by  the  Chief  and 
other  Judges,  "  with  the  consent  of  the  Lord 
Chancellor."  On  the  first  of  these  two  oc- 
casions, the  subject-matter  of  regulation  is 
unlimited,  and  all-comprehensive :  in  the  other 
it  is  limited  —  confined  to  the  nomination  of 
official  assignees. 

Now  for  the  difference  between  the  two 
authorities;  and  the  final  cause  of  that  same 
difference.  The  court  of  bankruptcy  is  the 
authority  by  which  these  same  all-compre* 
hensive  rules  and  regulations^  or  say  rules  and 
orders,  are  to  be  made?  Oh  no:  but  the 
court  of  review.  And  why  not  by  the  court 
of  bankruptcy?  and  why  by  the  court  of 
review  ?  Why  not  by  all  four  judges  ? —  why 
by  no  more  than  three  of  them  ?  and  those 
three  the  three  puisnes,  styled  by  the  some* 
what  whimsical  titie  of  *•  other  judges  f  ** 
Perfectly  intelligible  when  once  mentioned, 
though  somewhat  recondite  reason,  this:— 
namely,  that  by  this  means,  with  the  con- 
venience and  benefit  of  secresy  of  procedure^ 
of  which  presently,  the  noble  and  learned  au- 
thor of  this  bill  might  be  enabled  to  savour 
the  sweets  of  arbitrary  power. 

Not  by  the  court  of  bankruptcy  are  these 
rules  and  regulations  to  be  made,  but  by  the 
court  of  review.  And  why  not  by  the  court 
of  bankruptcy?  Answer:  Because,  that  in 
the  court  of  bankruptcy  there  must  be  four 
judges — namely,  *<the  chief  judge  and  the 
three  other  judges."  And  why  by  the  court 
of  review  ?  Answer :  Because  (as  per  §  2> 
the  said  judges,  or  any  three  of  them,  ^all 
and  may  form  a  court  of  review :  any  three 
of  them ;  which  three  may,  therefore,  be  the 
three  puisnes. 

Is  it,  then,  for  no  reason,  that  on  this* 
occasion,  when  rules  and  regulations,  or  say 
rules  and  orders,  are  to  be  made,  the  chief 
judge  is  so  carefiilly  left  out  ?  Oh  no :  it  was 
for  a  very  important  reason :  it  was  to  secure 
obsequiousness,  and  under  and  by  virtue  of 
such  obsequiousness,  with  secresy,  as  above, 
for  a  common  doak  (wrap-rascal  —  absit  ver^ 
bo  invidia  —  was,  at  one  time,  the  name  of  a 
a  species  of  large  doak,)  to  secure  to  his  own 
noble  and  learned  self,  as  above  announced, 
the  delight  of  savouring  the  sweets  of  arbitrary 
power  (not  fbrg^ting  fees.)  The  judge,  who 
is  thus  left  out,  has  no  higher  seat  to  look  to : 
the  three  judges  who  are  taken  in,  have  each 
of  them  that  same  higher  seat  to  look  to  \ 
they  are  -eadi  of  them  in  the  case  of  a  bishop 
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of  Gloucester  or  Oxford,  with  Canterbury  and 
York  in  view ;  not  to  speak  of  those  bishop- 
rics, such  as  London  and  Winchester,  which 
are  also  blessed  with  an  extra  portion  of  that 
mammon  by  which  the  gates  of  heaven  are 
shut  against  the  possessor. 

To  speak  more  particularly  and  plainly  (for 
I  wish  to  be  understood :}  in  the  three  pos- 
sessors of  the  £2000  a-year  each,  he  beheld  so 
many  aspirants  to  the  situation  which  affords 
£3000  a-year.  A  thousand  a-year,  though  it 
be  but  in  expectancy,  being  thus  part  and  par- 
cel of  the  premium  for  obsequiousness,  for 
being,  on  all  material  occanons,  (according  to 
the  so  constantly  pronounced  formulary)  "  q^ 
the  tame  opinion  '*  tubintellecto  with  my  Lord 
Chancellor,  —  rebut  $ic  etantibua,  on  any  such 
material  occasion,  for  the  purpose  of  any 
practical  conclusion  and  operation,  can  the 
existence  of  identity  of  opinion  be  regarded 
as  exposed  to  doubts  ? 

For  producing  this  same  identity,  on  dif- 
ferent occasions,  different  instruments  have 
the  approbation  of  this  our  legislator :  in  the 
case  of  twelve  men,  who,  be  tiliey  what  they 
may,  are  rendered  infallible  by  being  put  into 
a  box,  the  instrument,  in  addition  to  the  box, 
is  torture .  in  the  case  of  the  three  men  termed 
<*  other  judges,"  who  must  have  eaten  a  hun- 
dred dinners  in  one  or  other  of  four  great  halls, 
and  remained  alive  at  least  ten  years  after  the 
last  of  those  same  hundred  dinners.  The  in- 
strument is  £1000  a-year  in  expectancy :  the 
£1000  a-year  hanging  in  the  air  before  the 
eyes  of  their  respective  minds,  as  does  the 
New  Jerusalem  in  the  eyes  of  certain  believ- 
ers. In  this  latter  case,  the  instrument  is  not 
in  its  nature  quite  so  cogent  as  in  the  former 
ease,  but  it  is  sufficiently  effective  for  all  prac- 
tical purposes,  and  is  to  all  parties  a  mudi 
more  pleasant  one. 

Nor  let  it  be  forgotten,  how  variable  are 
the  members  of  the  body,  by  whom,  on  dif- 
ferent occasions,  the  several  sets  of  rules  and 
regulations,  or  say  rules  and  orders,  may  be 
made,  nor  in  what  a  degree  on  his  Lordship's 
will  and  pleasure  the  composition  of  this  same 
body  has  been  made  by  him,  on  each  such  oc- 
casion, to  depend.  They  may  be  made  (these 
rules  and  regulations)  on  one  occasion,  one 
set  of  them,  by  the  said  three  other  judgee ; 
on  another  occasion,  by  any  such  two  of  them 
as  it  may  please  his  Lordship  to  choose,  with 
the  addition  of  the  diief  judge.  On  ordinary 
occasions,  this  will  of  course,  for  the  reasons 
above  mentioned,  be  the  said  three  **  other 
judges:"  but  on  this  or  that  extraordinary 
occasion,  a  case  that  may  happen  is — that  of 
the  three,  one  having  disappointed  expecta- 
tion, and  being  on  terms  more  or  less  rebel- 
lious with  his  creator,  may  run  rusty,  while 
the  chief  of  the  four  creatures  continues  to  be 
everything  that  can  be  desired. 

Had  hif  InvdAip  ^rtn  to  these  his  three 


puisnes  the  power  of  thus  legislating  by  thc» 
selves,  he  would  have  had  no  pretoee  far 
having,  on  this  all-comprehensive  eeoMi, 
anythLig  to  do  with  them.  Had  he  tskea  tkc 
power  to  himself  ahne,  the  dispositum  iiwU 
have  been  too  glaring,  still  more  revdltiii, 
altogether  in  the  teeth  of  precedent,  sad  em- 
pletely  exposed  to  responsibility.  Wnppia^ 
them  up  in  the  same  doak  with  hiauelt,  u4 
that  a  cioak  of  secresg^  he  metamorpboKd  b 
mace  into  a  wcaul,  and  the  oooit  of  renew 
into  the  den  of  Cacus. 

And  here,  perad  venture,  in  additioitothe 
£6000  a-year  patronage,  may  be  seea  ansMi, 
in  a  certain  sense,  foi  the  adding  the  thieea 
much  worse  than  needless  and  uselesi,  Md, 
in  respect  of  number  unprecedented,  jndgo, 
to  the  one  needfol  and  cocdusively  costoavf 
one. 

I  have  said, — in  the  teeth  of  preoedoL 
For,  not  more  filthy  in  the  teeth  ^ nan's 
the  arrangement  tlum  in  those  of  pretedai: 
for,  in  what  instance,  on  the  occasion  of  tk 
power  exerdsedby  the  tatkingrulessmdsrJtn 
(as  the  phrase  is)  have  the  judges  of  m  om 
of  the  courts  called  superior  eemit,  iomA 
themselves  under  the  necessity  of  obttiiiGs 
the  consent  of  any  authority  superordiute  to 
their  own?  and  in  particular,  to  thst  vbicb 
stands  next  above  them  ? 

The  bag  is  now  cut:  and  the  cof — Im  Ae 
not  been  let  out  of  it  ? 

Now  for  a  most  curious  mess  of  nnid&> 
headedness.  To  save  the  brains  of  the  reife 
from  the  radc,  before  the  riddle  I  feel  it  m> 
cessary  to  put  the  solution :  it  is  eikti : — b 
the  draughtsman's  conception,  the  idescf  tbe 
spedes  of  judge  called  a  eommissJoser,  is  cos- 
founded  with  the  idea  of  the  entire  of  thi 
newly-to-be-engrafted  branch  of  the  jiidkain 
establishment  —  it  is  confounded  with  tke 
idea  of  the  whole,  of  whidi  this  same  connii- 
sioner  is  a  part.  So  mudi  for  the  sdittw. 
Now  for  the  riddle. 

In  §  38  of  the  Commons'  bill,  bdioldlov 
the  commisioners  are  spoken  of  as  beuv  Bets- 
bers  of  the  court  of  bankruptcy,  as  wdl» 
the  judges.  *'  And  be  it  enacted,"  ap  the 
bill,  *<  that  the  said  judges  and  commiabBcr! 
of  the  said  court  of  bankrupt^  shall,  m  ail 
matters  within  thdr  respective  jurisdktioos. 
have  power  to  **  do  so  and  so.  Had  it  stood 
as  follows,  that  is  to  say.  The  saidjadget^ 
the  court  of  bankruptcg,  and  the  smd  am- 
mtssioners,  shall,  &c.,  the  absurdity  and  eoi- 
fusion  would  not  have  had  i^aoe.  Was  tio 
a  slip  of  the  pen,  an  oversight  of  the  dtfk, 
or  an  error  oi  the  press  ? 

To  one  or  other  of  these  causes  it  waiM, 
of  course,  have  been  to  be  ascribed,  tf  vi^ 
no  more  than  the  ordinary  degree  of  in<P^ 
tude  the  bill  had  been  penned.  But  io  •  bSif 
in  which  proofe  of  sudi  never-till-DOw-ex- 
emplified  inaptitude  ve  so  abondant,  bo  ak- 
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tnrdity  can  be  too  grou  to  be  ascribed  to  the 
penner  or  peoners  of  it.* 

So  much  for  the  solution.  Now  for  the 
riddle*  This  same  court  of  bankruptcy,  — 
who  ore  to  be  the  members  of  it  ?  **  The 
chief  judge,  and  three  other  judges,"  says 
§  1 ;  and  this,  so  far  as  it  goes,  is  perfectly 
intelligible.  But  in  the  Lords'  bill,  §  42,  men- 
tion  is  made  of  a  judge  under  the  name  of  a 
divitum  judge.  Now,  then,  who  is  this  same 
division  jud^  ? — what  is  Uie  court  in  which 
he  is  to  sit  ?-^where  is  the  bench  on  which  he 
is  to  sit  ?  None  does  the  Lords'  bill,  by  whom 
he  is  created,  mention:  air — thin  air — or  a 
vacuum  —  a  still  thinner  tuUtratum — is  the 
seat  on  whidi  his  sitting-part  will  have  to  rest. 
However,  as  he  himself  is  l>ut  a  fictitious  en- 
tity,! not  rery  severe  (it  is  hoped)  will  be 
the  suffering  produced  by  the  want  of  it. 

When  speaking  of  courted — that  of  the  two 
halves,  —  the  subdivision  courts,  —  the  bill 
^ves  us  no  integer ^  no  such  ccurt  as  a  division 
court,  having  been  instituted  or  mentioned  by 
it,  has  been  already  noticed  (see  p.  569.)  In 
thu  same  42d  section,  however,  we  have  this 
same  division  juc2^. 

Be  he  who  he  may,  in  his  character  of  Eng- 
lish judge,  he  will  be  a  harpy,  —  and,  being 
so  a  harpy,  in  addition  to  his  wig  and  furred 
gown,  he  will  have  wtnge;  with  these  wings 
he  may  keep  fluttering  over  the  court  m  whidi 
the  diief  judjge  and  three  *' other  judges"  are 
sitting,  waitmg  to  receive,  at  the  hands  of 
his  noble  and  learned  creator,  his  existence : 
talking  theology  to  the  other  inchuas  anitMs 
eupemmque  ad  hmen  ituras,  of  whom  Virgil 
singeth.  One  day,  let  us  hope,  —  one  day,  in 
his  noble  and  learned  creator's  own  good  time, 
we  shall  know  who  he  is : — he  will  appear  to 
us  in  the  flesh :  —  some  individual  composed 
of  flesh  and  blood,  with  two  feet,  and  (save 
and  except  harpy's  feathers  as  above,)  with- 
out feathers,  we  shall  see,  and  hear,  answering 
to  the  name  of  Mr.  Division  Judge.  Shall 
he,  for  example,  be  Ifr.  Solidtor-Oeneral,  by 

•  18th  October  1831.  Looking  at  the  teeond 
edition  of  the  ConuDons*  bill,  I  find  this  same 
38th  section  reprinted  in  it  in  terwinli;  and, 
in  this  second  edition,  the  section  is  the  38th, 
as  in  ihtJfriU  In  the  Honourable  House  votes 
of  the  11th — 18th  October.  I  read  these  words : 
**  22:  Bankruptcy  court  biU.  Order  for  fiirther 
eonaideiing  report  read  i  Wl  re-e&mmitied^''*  &c 
At  the  same  tmie,  at  about  10  a.wl  of  the  12th, 
along  with  this  same  paper  of  votes,  came  in  the 
above-mentioned  second  edition  of  this  bill,  ready 
printed :  and  this  same  second  edition  is,  in  a 
multitude  of  narticulan,  quite  different  from  the 
lint,  over  ana  above  those  of  the  sections  which 
it  has  reprinted  ficom  the  Ixnds'  bilL 

t  Ent  rafionlf  ~the  technical  logical  deno- 
mination—.he  must  not  be  called  bys  lest,  by 
this  appellation,  intimation  should  be  understood 
to  be  conveyed,  of  his  being  the  ofispring  of 
reatouy  instead  of  his  being,  as  he  is.  ofispring 
of  the  want  of  it. 


whom  the  said  bill  is  admired  so  sincerely^ 
defended  so  stoutly,  and  understood  so  per* 
fectly? 

In  the  first  edition  of  the  Commons*  biU, 
his  Division-judgeship  does  not  make  his  ap. 
pearance.  But  in  the  second  edition  of  that 
bill,  which  in  so  many  points  is  so  different 
from  the  first,  he  does:  and  in  this  second 
edition,  the  number  of  this  section  is  not,  as 
in  the  Lords'  bUl,  42,  but  48 :  so  that,  on 
maturer  thoughts,  this  same  division  judge, 
in  his  above-mentioned  state  of  imaginary,  or 
say  potential  existence,  the  honourable  and 
learned  recommitters  of  the  bill, — who,  as 
above  observed,  understand  manufecturing  a 
bill  of  twenty-two  folio  pages,  as  the  phrase  is, 
in  no  tints  (Mr.  Attorney- General,  shall  wo 
say  ?  and  Mr.  Solicitor-Oeneral — ^the  diosen  of 
the  noble  and  learned  creator?) — yes,  in  their 
maturer  thoughts,  this  same  division  judge, 
though  nothing  upon  earth  do  they  give  1dm 
to  do,  they  are  determined  to  have. 

So  mudi  for  the  division  judge,  in  §  42  of 
the  Lords'  bill,  and  in  48  of  the  Commons' 
bill,  second  edition,  mentioned.  Now  for 
the  commissioners,  in  those  same  places  men* 
tioned.  The  court  of  bankruptcy  having  been 
mentioned,  what  is  the  style  and  title  given 
to  him?  Answer:  Commissioner  thereof:  the 
court  of  bankruptcy  being  the  last  antecedent. 
Now,  in  what  sense  or  senses,  if  commissioner 
thereof  is  it  possible  he  should  be  so?  Two 
only,  say  I :  namely,  that  of  member  thereof 
and  that  of  person  commissioned  thereby: 
which  latter  sense,  by  the  bye,  is  butastrained 
one.  Let  any  man  produce  to  me  a  third  sense 
that  will  bear  examining,  — erit  mihi  magnus 
Apollo. 

Lastly,  this  same  word  or,  by  which,  in 
its  quality  of  conjunction  copulative,  the  divi- 
sion judge  and  the  commissioner  are  coupled 
together,  in  which  of  two  senses  is  it  to  be 
understood  ?  that  which  is  called  the  disfunc* 
tive,  or  that  which  is  called  the  subdiyunctive  ? 
If  the  disjunctive,  then  are  there  two  sorts  of 
these  functionaries  meant ;  if  the  subdi^junc" 
tive,  then  one  only ;  these  two  names  being 
each  of  them  a  name,  by  which  that  one  per- 
son is  denominated.  In  this  latter  case,  in* 
stead  of  or,  I  should  have  written  or  sag. 

In  a  word,  unless  otherwise  provided  for, 
he  would  die  of  inanition ;  in  which  case, 
peace  be  to  his  manes  1  How  then  shall  he 
be  provided  for?  He  must  be  metamorphosed 
into  tiie  sort  of  harpy  called  a  sinecurist. 

Now  then,  were  it  not  for  the  solution 
given  at  the  outset, — of  everything,  which, 
in  tiie  Commons'  hill,  first  edition,  is  said  of 
these  same  commissioners,  what  would  be 
the  result?  Answer:  That,  severally  and 
collectively,  these  same  commissioners,  six 
in  number,  are  and  are  not  members  of  the 
court  of  bankruptcy,  in  such  its  quality,  and 
in  iti  quality  of  a  court  of  reviews  and 
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that  they  have,  and  have  not,  a  nghi  to  sit 
in  it. 

Another  curious  operation  to  perform,  and 
which,  were  there  time  for  it,  should  on  this 
present  occasion  be  performed,  is  the  deter- 
minibg  in  what  cases  the  several  commis- 
sioners, six  in  number,  are  authorized,  each 
of  them,  to  act  singly,  and  in  what  other 
eases  one  is  indeed  authorized  to  act,  but  no 
otherwise  than  in  conjunction  with  another 
fellow-commissioner,  or  two  others,  or  others 
in  some  number  greater  than  two.  For  the 
present,  this  operation  must  be  dismissed: 
but,  of  this  state  of  things,  enough  is  said  al- 
ready to  constitute  a  ground  for  the  follow- 
ing practical  conclusion,  which,  in  the  form 
of  a  question,  will  be  deduced  from  it. 

Comes  accordingly  the  question,  which,  to 
the  noble  and  learned  author  of  this  bill,  pre- 
sents itself  for  an  answer.  According  to  a 
position  laid  down  in  that  speech  of  yours 
made  from  the  bench,  on  declaring  your  re- 
'solution  to  swallow  up  your  Vice-Chancellor 
and  the  Master  of  the  Rolls,  many-seated- 
fiess,  and  in  particular  triple-seatedness,  is 
preferable  to  single-seatedness,  in  judicature : 
and  accordingly,  now,  on  the  occasion  of  the 
instituting  of  a  swarm  of  judicatories  for 
taking  cognizance  of  the  bankruptcy  business, 
for  no  other  advantage  than  what  you  expect 
.  from  the  superior  aptitude  of  many-seated- 
ness  in  the  case  of  the  superior  court,  for 
no  other  advantage  is  it  that  you  quadruple 
the  expense :  while,  in  the  case  of  the  court 
below  it — in  the  case  of  the  court  of  imme- 
diate jurisdiction  in  which  all  the  business 
will  be  begun,  and  (so  let  us  hope  at  least) 
by  far  the  greatest  part  of  it  ended,  you  em- 
ploy many  -  seatedness  and  single  -  seatedness 
promiscuously,  as  if,  in  regard  to  aptitude  of 
judges,  and  consequent  effect  upon  the  rights 
and  wel&re  of  suitors,  there  was  no  differ- 
ence. 

If  not  promiscuously,  but  with  distinction, 
^->  then,  of  the  distinction  which  you  make — 
giving  the  jurisdiction  as  you  do,  in  some  cases 
to  the  one,  in  other  cases  to  the  two,  the  three, 
ihefour,  the  jive — what  is  the  ground? 

Now  for  a  mass  of  entanglement — a  very 
plica  Polonica,  Look  to  the  court  of  review! 
look  at  its  functions !  What  are  they?  En- 
tangled  in  a  most  curious  manner  with  those 
of  every  other  in  the  cluster  of  five  courts : 
— with  those  of  the  court  of  bankruptcy  its 
superior,  with  those  of  its  subordinate,  the 
division  court  (supposing  it  to  have  exist- 
ence)—  with  those  of  the  two  subdivision 
courts — with  those  of  a  commissioner  acting 
singly  —  with  those  of  the  commissioners 
acting  in  courts  composed  of  any  number  of 
them  not  exceeding  the  six  —  with  those  of 
the  Lord  Chancellor — and  with  those  of  the 
House  of  Lords.  This  same  pHca  Polonica — 
what  hand  shall  disentangle  and  unravel  it? 


Answer  this  question  who  can :  one  sad  » 
swer  may,  and  with  but  too  weU-grouoded 
confidence,  be  made ;  namely,  that  by  erety 
touch  of  the  comb,  will  be  made  to  flowtk 
blood  of  afflicted  patients. 

In  the  first  edition  of  the  Commons'  bin, 
the  sections  in  which  thb  same  court  of  re- 
view is  mentldned,  are  §  2,  3,  7, 9, 10,  II, 
17.  21,  30,  32,  34,  35,  36,  a7.  Before  tbes 
pages  are  at  an  end,  I  may  perhaps  print,  on 
after  another,  the  sevend  clauses,  in  vfaicb 
mention  of  this  same  court  of  review  is 
made.  Meantime  let  it  be  noticed,  thit  of 
all  these  sections  it  is  in  the  last — it  is  in  the 
37tb  of  the  first  edition  of  the  Commoii' 
bill,  that  a  finish  is  put  to  that  uninteilifi' 
bility,  by  which  this  bill  may  be  seen  » 
pre-eminently  distinguished,  from  snd  above 
everything  that  ever  went  before  it. 

Secresy ! — secresy  in  j  udicaturel  To  fhit 
subject,  and  the  anxiety  betrayed  by  tk 
noble  and  learned  author  of  this  bill,  to  » 
velope  his  own  proceedings,  and  the  prooKd- 
ings  of  these  his  new  judicatories,  allosiaB  bv 
already  been  made,  and  explanation  promiid: 
for  this  explanation  the  time  is  now  eome. 

Secresy! — secresy  I —  secresy  in  jadiouste, 
and  to  an  unlimited  extent,  sought  to  be  es- 
tablished by  law,  established  in  an  let  tf 
parliament,  now  when  reform  of  parliai»s 
is  the  order  of  the  day!  Am  I  awake?— as 
this  be?  Yes:  here  is  the  passage:  anditisin 
this  same  §  7,  and  forms  a  tail  to  it,— Hi 
being  of  importance  sufficient  to  Ibnn  a  t» 
tion  of  itself:—.'*  And  the  said  subdiTiaoa 
courts  may  sit  either  in  public  orprh§u,» 
they  shall  see  fit,  unless  where  it  sbaH  i» 
otherwise  provided  by  this  act,  or  by  thenJs 
to  be  made  as  hereinafter  mention^" 

If,  as  hereinafter  proposed,  the  two  nb- 
di vision  courts  were  blown  away,  this  abo- 
mination, this  practice  and  power  copied  froa 
the  Holy  Inquisition  court,  would  tberefav 
be  blown  away  along  with  it :  fior,  on  no  ooe«f 
these  same  six  commissioners  acUng  ainglj,  ii 
this  power  of  unbridled  maleficence  oooferrei 

But  nol  these  are  not  the  only  hands  in 
which  this  right  of  doing  wrong  is  lodgri 
So  early  as  in  the  second  section,  it  is  estt- 
blished,  and  lodged  in  the  hands  of  tbe  fov 
judges  of  the  court  of  bankruptcy,  or  any 
three  of  them  acting  under  the  title  of  i 
court  of  review;  **  which,"  says  §  2,  **skiB 
ahvays  sit  in  public,  save  and  except  as  aar 
be  otherwise  directed  by  this  act,  or  by  tkf 
rules  and  regulations  to  be  made  in  pursiosa 
hereof."  Now,  as  to  any  direction  toad^ 
ferent  effect,  no  such  direction  is  there  is  tie 
act ;  but,  as  to  direction  to  this  ecme  efet, 
an  instance  has,  as  above  mentioned,  jast  pre- 
sented itself  to  my  astonished  eyes. 

Secresy  thus  endeavoured  to  be  made  to 
envelope  in  its  baneful  covering  tki»  part  « 
the  field  of  judicial  procedure  I  vaitkii^ 
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tkaif  in  which,  if  not  abcnre  aliy  at  any  rate 
above  most  others,  the  benefit  of  the  light 
spread  over  it  by  publicity  is  greatest.  **  By 
publicity,  (it  has  been  said*)  the  temple  of 
justice  adds  to  its  other  functions  that  of  a 
school :  a  school  of  the  highest  order,  where 
the  most  important  branches  of  mondity  are 
enforced  by  the  most  impressive  means :  a 
theatre,  in  which  the  sports  of  the  imagina- 
tion give  place  to  the  more  interesting  ex- 
hibitions of  real  life.  Sent  thither  by  the 
self-regarding  motive  of  curiosity,  men  im- 
bibe, without  intending  it,  and  without  being 
aware  of  it,  a  disposition  to  be  influenced, 
more  or  less,  by  the  social  and  tutelaiy  mo- 
tive, the  love  of  justice.  Without  effort  on 
their  own  parts,  without  effort  and  without 
merit  on  the  part  of  their  respective  govern- 
ments, they  learn  the  chief  part  of  what  litUe 
they  are  permitted  to  learn  (for  the  obliga- 
tion  of  physical  impossibility  is  still  more 
irresistible  than  that  of  legal  prohibition)  (k 
the  state  of  the  laws  on  which  their  fiite  de- 
pends. 

No  other  subject-matter  (the  observation 
has  been  made  to  me,  and  it  is  my  expecta- 
tion that  I  shall  find  reason  for  acceding  to 
it)  no  other  subject-matter  of  judicial  proce- 
dure is  there,  from  attendance  at  which,  to 
numbers  of  men  in  so  huge  a  proportion,  in- 
formation and  warnings  so  useful  might  be 
derived :  frauds,  for  example,  of  whidi  pre- 
meditated bankruptcy  has  been  the  instru- 
ment — imprudences,  by  which,  step  by  step, 
in  the  road  of  prodigality,  men  have  been  led 
to  insolvency.  As  to  the  sittings  of  com- 
missioners under  the  existing  practice,  they 
are  public  and  open  in  appearance ;  but  for 
the  purpose  of  any  such  information  as  thaty 
closed  in  effect :  such  is  the  hubbub  and  con- 
fusion ;  —  the  ssme  commissioners  acting  in 
two  or  three  commissions  alternately,  in  the 
same  minute. 

Of  all  other  judicial  proceedings  of  any  im- 
portance, reports  are  published :  published — 
not  only  in  books,  but  in  newspapers:  of 
these  proceedings,  in  which  money,  by  hun- 
dreds of  thousands,  is  disposed  of,  scarce  erer 
is  any  account  visible  or  accessible. 

True  it  is,  that  under  the  existing  practice, 
at  the  commencement  of  the  proceedings,  a 
meeting — that  is  to  say,  of  the  commisikmeray 
—  a  meeting,  to  whidi  the  name  of  private 
is  given,  has  place :  and  at  this  stage  of  the 
proceedings,  meetings^  in  the  plural^  is  the 
word  sometimes  employed.  But,  this  stage 
paaeed,  there  ends  everything  private,  what- 
soever  was  meant  by  the  word. 

Now,  of  this  same  privacy,  what  is  the  need 
or  use  ?  To  this  question,  in  no  one  of  the 
works  on  the  subject  of  bankruptcy,  have  I 


•  Rationale  iff  Evidence,  B.  IL  Oh.  X.  Pub. 
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been  able  to  find  an  answer.  Is  it,  lest,  were 
the  proceedings  public,  from  the  affirmation 
made  of  the  debt,  the  reputation  of  a  solvent 
trader  should  receive  injury? — is  it,  lest  an 
insolvent,  and  about  to  be,  and  properly,  de- 
clared bankrupt,  should  withdraw  his  person,, 
or  more  or  less  of  his  property,  out  of  the 
reach  of  the  power  of  the  court  ?  Into  the 
propriety  of  any  such  alleged  justification,  the 
present  occasion  does  not  call  upon  me  to 
inqmre.  Sufficient  is  it  to  observe,  that,  un- 
der the  existing  practice,  at  this  stage  of  the 
proceedings,  whatsoever  be  the  meaning  or 
end  in  view  of  it,  the  privacy  is  at  an  end : 
after  it  come  the  meetings,  to  which  is  given 
the  denomination  o£ public  meetings:  and  the 
one  only  judicatory,  in  which,  by  law  or 
practice,  authorization  is  given  to  privacy  of 
procedure,  is  that  of  the  commissioners,  of 
whom  there  are  either  three,  four,  or  five,  — 
never  fewer  than  three, —  whereas  by  this 
bill,  authorization  is  given  to  the  sittings,  as 
well  of  the  four  or  three  bankruptcy  court 
judges,  as  to  those  of  the  commissioners, 
when  (m  per  §  6)  **/ormed"  into  their  two 
subdivision  courts. 

Well :  but  this  same  Lord  Brougham  and 
Vaux  that  now  is  —  this  Henry  Brougham 
that  so  lately  was — and  who  at  that  time 
was  among  the  best-tempered  and  best-hu- 
moured of  mankind  —  can  you  lay  your  hand 
upon  your  heart,  and  deliberately  pronounce 
him  determined  upon  the  exercise  of  acts  of 
secret  tyranny  and  cruelty — the  most  male- 
ficent of  all  the  deeds  of  darkness  ?  Oh  nol 
no  deliberate  pUin  of  tyranny ;  no  hardness 
of  heart ;  only  a  little  giddiness  of  head,  such 
as  a  sudden  elevation  is  so  apt  to  produce. 
**  Father,  forgive  them  1  for  they  know  not 
what  they  do.'*  Who  has  not  heard  of  this 
heavenly  prayer  ?  and  who,  that  has  any  re- 
membrance of  what  Henry  Brougham  so  lately 
was,  could  be  so  hard-hearted  as  to  wish  to 
deprive  him  of  the  benefit  of  it  ? 

Not  but  that  it  does  appear,  that  at  the 
bottom  of  all  this  secresy,  in  which  he  was 
thus  putting  it  into  his  power  to  envelope  the 
proceedings,  there  was  some  sinister  design, 
and,  in  particular,  tome  fee-gathering  design, 
fi>r  assuaging  his  hunger  and  thirst  after  — 
what  shall  we  say? — not  righteouweu,  but 
the  mammon  of  unrighteoueneu  ;  either  this 
or  else,  that  while  penning  these  two  sections, 
in  the  second  of  which  he  returns  to  the 
charge  and  care  of  secresy,  he  was  thinking 
either  of  nothing  at  all,  or  of  something  which 
was  nothing  to  the  purpose :  for  example  — 
London  Universities— uncommunicated,  or 
useless,  under  the  nature  of  useful  know- 
ledge, —  or  hydrostatics,  —  or  some  theorem 
or  problem  of  pure  matiiematics,  for  the  in- 
struction of  the  Royal  Society ;  or,  lastly, 
that,  not  caring  to  be  at  the  trouble  of  so 
wearisome  a  job,  as  that  of  penning  a  paulo* 
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pof  t  future  act  of  the  legislature,  on  the  com- 
poeition  of  which  millions  of  money,  and  the 
fiite  of  tens  of  thousands  of  men,  women,  and 
children,  would  every  year  have  to  depend, — 
he  shot  down  the  load  upon  the  bac^  of  tbig 
or  that  one  of  his  dependents,  who  was  seen 
to  be  in  possession  of  a  pair  of  shoulders,  but 
by  accident  happened  not  to  have  a  head  upon 
them. 

Ah  ministers  I  ministers !  deep  may  be  your 
regret,  when  you  come  to  learn  what  the 
people  think  of  you,  for  having,  at  such  a 
price  as  the  forcing  tiirough  of  this  job,  pur- 
chased the  support  of  this  one  **  indiscnmi- 
nate  defender  of  right  and  wrong,"  by  the 
indiscriminate  utterance  of  truth  and  fidse- 
hood.  Had  he  been  left  where  you  took  him 
from,  you  would  have  had  less  amusement 
given  you  by  personalities ;  but,  by  how  much 
less  would  have  been  the  majority  against 
you  in  the  House  of  Lords  ?  Some  of  you  — 
I  know  not  how  many  of  you  —  have  (while 
writing  this  I  hear)  felt  this  same  regret.  I 
forgive  you:  may  the  people  forgive  youl 
Yes :  but  on  no  other  condition,  than  that 
of  your  throwing  Jonas  overboard,  or  making 
him  into  a  scapegoat,  and  sacrifidng  on  the 
altar  of  justice,  him  by  whom  justice  herself 
is  endeavoured  to  be  sacrificed — sacrificed 
to  his  own  sinister  interest. 

The  country  kept  thus  long  in  a  ferment 
—  and  for  what  ?  For  no  better  a  cause  than 
the  forcing  through  parliament  this  one  job  1 

And  you  (says  somebody  to  me) — and  you, 
who  are  thus  crying  out  against  secresy  —  in 
your  proposed  codes,  are  there  no  instances 
in  which  you  authorise  it?  Oh  yes;  instances 
there  are  to  be  sure :  but  in  no  instance  is 
any  such  authorisation  given  without  spe- 
cial reasons :  and  few  and  narrow  indeed  are 
those  instances;  nor  any  one  is  there,  in 
whidi  the  secresy  has  not  its  limits  in  re- 
spect of  time  :  and  that  in  such  sort,  that  in 
no  instance  can  the  secresy  be  applied  to  any 
abusive  purpose,  but  that  the  abuse  will, 
sooner  or  later,  be  brought  to  light,  and  the 
authors  subjected  to  condign  punishment. 

In  every  judicatory,  of  whatever,  by  any 
person  concerned,  is  said  or  done  in  relation 
to  the  business,  minutes  will  be  taken,  word 
for  word,  as  in  select  conunittee  of  the  House 
jof  Commons.  . 

Now  for  the  proposed  amendments.  To 
give  them  in  termimB,  and  with  application 
made  to  the  text,  would  occupy  more  time 
and  space  than  the  exigency  admits  of. 

For  conveying  a  general  conception  of  them, 
the  following  short  heads  may  serve :  — 

1.  Strike  out  all  the  superfluous  situations; 
namely,  in  the  court  of  buikruptcy,  those  of 
the  three  puisne  judges — and  those  of  the 
secretary,  with  his  two  derks. 

2.  Whatwerer  be  the  number  of  the  com-  | 


missioners,  let  them  aU,  on  every  < 
act  singly. 

d.  Six  bang  the  number  regarded  as  suffi- 
cient for  the  whole  of  the  business^  taken  iS 
its  maximum  —  appoint,  in  the  first  iBstance, 
some  smaller  number,  suppose  rArse.-  with 
power,  to  each,  to  appoint  a  dtipmU^  sittiag 
(in  the  same  manner  as  his  primc^mlO  ^ 
himself;  and,  during  a  probatioiiary  jear, 
serving  thus,  as  it  were,  as  an  appremiict; 
and,  as  such,  serving  without  pay. 

MeoBOK  Ist.  No  man  who  in  1^  own  opi- 
nion is  not  fit,  win  accept  the  olfioe. 

Between  the  several  deputes,  emmtatiam  win 
have  place :  each  of  them  being  a  randidiife 
for  a  commissionership  ;  so  many  deputes,  to 
many  rival  candidates. 

The  commissioner  principal  would  see  it 
to  be  his  interest  to  depute  vrhatsoever  bhb 
appeared  to  him  to  be  the  fittest.  Why? 
Because  the  greater  the  fitness  of  the  depate. 
the  greater  his  chance  of  being  ■pp'p^^t^ 


2d,  By  appointing  a  depute,  so  fit  as  to  be 
appointeid  commissioner,  he  would  thus,  ad 
with  honour,  exercise  petronage ;  if  not  sa 
fit  as  another,  he  would  have  no  patronage; 
if  conspicuously  unfit,  instead  of  patronage, 
his  lot  would  be — disgrace. 

Behold  here  the  Meatritiet  afiTorded  for  ap- 
propriate  aptitude.  Confront  with  tbens  thosr 
constituted,  in  §  I,  by  years  ofUmuHmg;  end. 
in  §  8,  the  nugatory  formality  of  a  v^^w 
generality  oath. 

4.  For  eadi  commissioner,  acting  migly  as 
above,  whether  principal  or  depute,  let  tkfe 
be  a  regiMtrar, 

5.  When  a  commissioner  deputes  a  rsawfi 
Corner  depute^  as  above,  let  him  appoint  a 
registrar  depute,  to  act  under  that  saoae  ans- 
missioner  depute;  the  registrar,  in  like  naa- 
ner,  serving  his  probationary  year  gratis 

6.  To  take  and  keep  an  account  of  every- 
thing which  is  said  or  done  in  the  ooorae  of 
the  procedure, — such,  in  general  conceptMa, 
is  the  business  of  a  registrar. 

7.  Let  the  appointments  of  the  sevenl 
principals  be  (as  In  the  bill)  by  the  Ay, 
but  with  special  mention  of  its  beiag  at  ^ 
recommendation  of  the  Chanceflor.  TIm  state 
of  the  case  would  not  thus  be  diffeRst  from 
what  it  is  at  present :  but,  by  the  dadaea- 
tion  thus  made  of  it,  responstbiltty  to  puttc 
opinion  would  be  fixed  upon  the  Ghaiieclkr, 
much  more  strongly  than  at  present. 

8.  No/e«  to  be  taken  by  any  frmctianary, 
high  or  low,  of  either  court,  on  any  pretcaee : 
for  every  fee  so  received,  panishncst  as  for 
corruption  or  extortion,  or  both.  A  fiee  to  a 
subordinate  is  still 
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the  same  fee  to  his  patron.  The  patron  has 
it  in  his  power,  and  the  fee  makes  it  his  in- 
terest, to  maximize  the  number  of  the  occa- 
sions OB  which  the  fee  shall  be  received;  and 
this  without  being  seen  to  do  so :  every  fee 
allowed  to  be  taken  by  any  subordinate  func- 
tionary, of  whose  situation  the  judge  is  pa^ 
iron,  is  a  premium  on  the  manufiicture  of 
expense  by  the  judge:  of  expense,  as  also  of 
^elay ;  namely,  for  &ie  purpose  of  magnifying 
the  number  of  the  occanons  for  fresh  tees, 
and  thence  for  increase  to  the  expense.  It  is 
"by  the  having  given  this  shape  to  the  remu- 
neration, that  the  existing  state  of  things,  in 
respect  to  the  judicial  establishment  and  sys- 
tem of  procedure,  lias  been  produced :  a  state 
of  things,  in  and  by  which,  to  so  vast  a  mi^ 
jority  of  the  people,  justice  has  been  utterly 
denied;  and,  to  all  besides,  sold  at  an  extor- 
tions price. 

9.  Let  lot  determine  the  order  in  which 
the  business,  as  it  comes  in,  shall  be  carried 
before  the  commissioners;  that  is  to  say, 
which  commissioners  shall  be  the  first  to 
appoint  a  depute,  which  second,  and  so  on. 
When  each  has  thus  appointed  Us  depute,  if 
ulterior  bankruptcies  remain  to  be  taken  cog- 
nizance of,  let  lot  determine  the  option  of 
appointing  ulterior  deputes,  as  before :  and  so 
toties  quoties.  On  this  plan,  is  there  any  dan- 
ger of  a  superfluity?  None  whatever.  By 
Appointing  any  depute  over  and  above,  the 
number  likely  to  be  found  needful,  no  com- 
missioner would  have  anything  to  gain:  were 
he  to  do  so,  he  would  discredit  himself,  and 
disoblige  the  depute  or  deputes  already  ap- 
pointed by  him. 

10.  As  to  official  assignees,  let  one  such 
assignee  be  appointed  with  a  salary,  as  in  the 
case  of  a  commissioner,  with  power  to  ap- 
point deputes  as  need  called  for  them,  as 
above :  or  else,  for  every  commissioner  prin- 
cipNsl,  as  above,  establish  an  official  assignee 
principal.  Of  these  two  arrangements,  the 
former  is  the  most  simple.  Each  such  depute 
should  be  removable,  at  any  time,  instanter, 
bv  each  one  of  his  three  superiors ;  namely, 
his  principal,  any  commissioner  under  whom 
he  had  been  officiating,  and  the  bankruptcy 
court  judge. 

Without  this  arrangement,  prodigious  would 
be  the  difficulty  of  determining  what  is  the 
number  of  these  trustees  necessary,  and  thence 
the  aggregate  amoilnt  of  the  pay  necessary  to 
be  given  to  them :  as  also  of  obviating  abuse, 
on  the  occasion  of  the  intercourse,  between 
these  functionaries  chosen  by  the  govern- 
ment, and  the  assignees  chosen  by  the  indivi- 
dual parties. 

As  to  the  relation  and  intercourse  between 
the  official  assignee  and  the  non-official  assig- 
nees, this  is  a  subject  naturally  loaded  with 
no  small  cUfficnlty.  If  either  ctm  act  without 
the  other,  the  tying  them  in  any  way  together 


cannot  have  any  use:  if  neither  can  act  with- 
out the  other,  no  limit  can  be  assigned  to  the 
DSLAT  with  which  the  getting  in  of  the  as- 
sets, and  the  distribution  of  them,  may  be 
clogged.  But,  by  the  probationary  system 
above  proposed,  this  difficulty  will  at  least 
be  much  lessened,  if  not  entirely  excluded ; 
the  natural  causes  of  delay  will  be  brought 
to  view,  and,  by  the  view  taken  of  them,  the 
natural  and  appropriate  remedies  will  be  sug- 
gested. 

Under  the  system  established  by  the  bill, 

—  of  the  official  assignees  (of  whom,  from 
the  second  edition  of  tiie  bill,  it  appears  there 
are  to  be  thirty,  with  emoluments,  in  rela- 
tion to  which  not  a  syllable  in  that  same  se- 
cond edition  have  I  been  able  to  find  out  the 
business,)  the  emoluments,  in  so  fiir  as  con- 
stituted by  fees,  would,  of  course,  receive 
every  possible  extension,  as  occasions  hap- 
pened to  present  themselves. 

Under  the  here-proposed  system,  not  only 
to  the  several  situations  of  commissioner  and 
official  assignee,  but  to  that  of  Lord  Chan^ 
cellor  also,  would  this  check  upon  abuse  ap- 
ply itself  More  conspicuously  than  it  would 
be  otherwise,  would  his  reputation  be  at 
stake  upon  the  aptitude  of  the  choice  made 
by  him  of  conunissioners  and  official  assignees. 
By  the  choice  made  by  him  of  commissioners, 
and  by  every  choice  made  of  an  unapt  deputy, 
a  commissioner  would  show  that  in  choosing 
him,  the  Lord  Chancellor  had  made  a  bad 
choice;  and  so  in  the  case  of  an  official  as- 
signee. 

Proportionable  to  the  efficiency  of  the  se- 
curity against  abuse  afforded  by  tiliis  arrange- 
ment, would  of  course  be  the  aversion  to  it 
on  the  part  of  his  Lordship;  for,  it  would 
narrow  the  arbitrariness  of  his  Lordship's 
choice,  and  operate  as  a  check  upon  the  ap- 
pointment of  unfit  and  worthless  dependents, 
flatterers,  parasites,  and  other  fiivouritet. 

A  proposition,  having  for  its  end  in  view 
the  optimizing  the  judicial  establishment  with 
its  procedure,  and  maximizing  the  happiness 
of  the  people  under  it — a  proposition  whidi 
has  for  its  end  in  view,  the  abolition  of  the 
sacrifice  of  the  interest  of  all  besides  to  the 
sinister  interest  of  lawyers,  along  with  that 
of  the  ruling  few,  — at  the  sound  of  a  pro- 
position so  horrible,  I  behold  learned  and 
honourable  gentlemen  (how  little  less  than 
aU  that  the  Honourable  House  contains!)  all 
thrown  into  convulsions. 

11.9.  Appeal,  from  every  commissioner  to 
the  bankruptcy  court  judge.  Jurisdiction  to 
him,  —  immediate^  none :  none  but  this  op* 
peUate. 

12.  Power  to  the  iudge,  from  time  to  time, 
to  establish  rules  and  orders  ;  intimation  given 

—  that,  wherever,  on  the  fiice  of  it,  the  need 
of  the  rule  is  not  plainly  obvious,  —  reasons, 
annexed  to  it,  are  expected  at  his  hands.  No 
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blockhead  so  stupid  as  not  to  be  able  to  pen 
rules,  for  which  no  reason  need  be  given: 
•r— while,  by  the  thus  imposed  obligation,  of 
giving  reasons,  — ^by  this  obligation,  though 
liot  of  the  sort  which  by  jurists  is  called  a 
perfect  one,  is  established  a  test  of  aptitude, 
for  the  legislative  function  thus  exercised; 
a  test,  the  tendency  of  which  is  —  to  drive 
from  the  task  all  who  are  conscious  of  want 
of  aptitude  for  it. 

13.  Power  to  Lord  Chancellor ^  at  any  time 
to  repeal^  or  say  diaaUow  (no  matter  which 
be  the  word,)  any  or  all  of  the  rules  and 
orders  so  established.  Power  to  him,  at  the 
same  time,  in  relation  to  the  subject-matter 
of  them,  to  substitute  new  ones :  on  his  part 
likewise,  intimation  that,  in  both  cases,  rea- 
sons are  expected.  Under  the  existing  prac- 
tice, be  the  rules  and  orders  of  a  judicatory 
ever  so  nuschievous,  the  mischief  is  without 
remedy :  without  remedy  applicable  by  any 
hands  other  than  those  of  parliament. 

^  By  this  means,  responsibility  is  fixed  en- 
tire :  —  in  the  first  instance,  upon  the  bank- 
ruptcy court  judge ;  then,  after  him,  upon 
the  Lord  Chancellor :  whereas,  were  ikey  to 
concur  in  the  establishment  of  the  several 
rules  and  orders,  the  responsibility  would  be 
divided,  and,  by  the  division,  greatly  weak- 
ened, not  to  say  destroyed. 

14.  All  these  rules  and  orders,  as  well 
those  of  the  Lord  Chancellor,  as  above,  as 
those  of  the  bankruptcy  court  judge,  let  them 
be  certified  to  the  two  Houses ;  and  by  the 
House  of  Commons  printed,  of  course,  with 
the  other  papers,  for  the  use  of  the  members ; 
ivith  additional  copies  of  the  same  impression 
to  be  exposed  to  sale. 

The  cheapest  way  would  be  to  print,  at 
once,  under  the  care  of  the  functionary  by 
whom  these  same  rules  and  orders  were  made, 
the  whole  number  of  copies  necessary  for  the 
use  of  the  members  of  both  Houses,  and  for 
sale ;  one  copy,  authenticated  by  the  maker's 
signature,  being  transmitted  to  each  House; 
notice  thereof  being  at  the  same  time  pub- 
lished gratie  in  the  several  newspapers. 

15.  As  to  salaries,  let  not  aiw  one  of  them 
commence  till  the  business  of  the  court  in 
which  they  are  to  be  earned  has  commenced ; 
commenced,  in  each  instance,  hy  the  actual 
appearance  of  a  suitor  in  that  same  court.  — 
Under  the  bill  as  it  stands,  **  this  act,"  it  is 
said,  "  shall  take  effect  from  and  after  the 
passing  thereof,  as  to  the  appointment  of  the 
judges  and  other  officers  hereby  authorized ; 
and  as  to  all  other  matters  and  things,  from 
and  after  the  eleventh  day  of  January  next." 

Gloria  Patril  Glory  to  the  noble  and 
learned  &ther  of  this  biU  1  To  secure  the  pay- 
ment of  the  salaries,  nothing  is  there  that  is 
necessary  to  be  done  for  them  I  Under  this 
act,  let  any  man,  whose  patience  has  carried 
him  throiigh  the  foregoing  observations,  and 


in  particular,  those  under  the  head  of  ■>• 
certainty ,  judge  —  whether  the  buiinesa,  by 
which  the  salaries  are  required  to  be  eanwd, 
would  be  able  to  stir  a  step,  stuck  so  fiwt  as 
it  will  have  been  seen  to  be,  in  the  mire  cf 
nonsense. 

1 6.  At  any  rate,  let  the  duraiitm  of  the  act 
be  but  temporary:  —  say  three  jearm.  Is 
the  practice  of  parliament,  a  provisofi  to  ths 
efiTect  is,  as  everybody  knows,  in  fireqneat 
use.  Not  man^,  surely,  can  have  been  theoe- 
castbiu,  on  which  any  stronger  demand  fin*  it 
than  on  the  present  ooeasion,  has  had  place. 

This  same  principle  d  probaOammhip^ 
the  applications  oiade  of  it  being,  moreover^ 
followed  by  choice  made  out  dT  the  proba- 
tioners,— let  it  be  considered  how  vast  the 
extent  is  to  which  it  is  capable  of  being  ap- 
plied  to  the  filling  of  officii  situadons :  and, 
in  the  character  of  a  security  for  the 
mum  of  appropriate  aptitude,  and  still  i 
in  the  character  of  a  security  against  the  i 
mum  of  correspondent  inaptitude,  —  let  it  be 
considered  whether  the  beneficence  of  it  be 
not  correspondent  to  that  same  extent. 

Proportioned  to  its  efficiency  in  that  da- 
racter  will  of  course  be  the  horror  inspired  by 
it  into  the  minds  of  all  expected  proteges,  to 
whom  their  respective  consdenoea  present  a 
certificate  of  inaptitude :  item,  into  i^M  waais 
of  all  expected  patrane^  to  whom  thdr  re^ 
spective  consciences  present  a  certificate  of 
intended  abuse  of  patronage. 

In  conclusion  of  this  not  as  jet  completed 
list  of  proposed  amendments,  comes  now  oae 
word  on  Uie  subject  of  four-seatedneaa. 

Suppose  the  necessity  of  it,  to  the  exda- 
sion  of  single-seatednees,  established  aa  a  prin- 
ciple, —  behold  the  consequence.  In  case  of 
single-seatedness,  for  a  system  of  local  ja£. 
catories  embracing  the  whole  kingdom,  noner 
enough  ^suppose  it  agreed)  can  be  felmd;  m 
case  of  rour-seatedness,  not :  on  thia  suppo- 
sition, what  is  the  consequence  ?  That,  by 
this  artifice,  accessible  justice  is  imp  ~ 
lized ;  fiictitious  expense  and  delay,  c 
Still,  as  now,  and  so  for  everlasting,  ja 
denied  and  sold  —  sold  to  the  best  " 
for  such  is  always  the  ruU  and  the  rencb  .* 
Urgest  purse  is  sure  to  carry  it,* 

This  is  the  design  of  which  I  stand  Ibrih 
and  hereby  accuse  the  noble  and  learned  head 
of  the  law.  This  is  the  problem,  of  which  I 
accuse  the  noble  mathematician  of  havxi^ 
proposed  to  himself,  and,  at  the  end  of  it. 
written  Q.  £.  F. 


*  Of  the  existence  of  this  state  of  dni^s,  a 
demonstration  may  be  seen  in  the  work  indnkd 
'<  PetUUnu/br  Justice,  '^^v.  That  the  abooii- 
nation  has  swelled  to  this  eDOtmousnitdi,  andthtt 
such,  as  above,  was  the  origin  of  it.  is  what,  <tf 
the  vast  multitude  of  men  of  prime  talentay  whose 
interest  it  is  to  controvert  it,  not  so  moMcli  aa  mm 
has  ever  yet  ielt  himsdf  able  ao  to  do  In  pdn^ 
with  any  prospect  of  success. 
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As  yet,  8o  general,  not  to  my  muversal,  is 
the  preference  given  to  what  is  old  and  bad, 
liow  had  soerer,  to  what  is  new  and  good, 
liow  good  soever, — so  generally  current,  even 
«inong  well-informed  men,  the  aphorism  "  too 
good  to  bepraeticahU,** — that,  themore firm- 
ly I  am  assured  that  the  above  proposed  ar- 
rangements would,  if  adopted,  be  productive 
of  the  effects  intended,  and  that,  t«^ng  them 
in  the  mass,  nothing  rational  can  be  adduced 
in  opposition  to  them, — the  more  thoroughly 
am  I  assured,  that  in  the  existing  House  of 
Commons,  reform-preaching  as  it  is,  all  adop- 
tion of  it  is  hopeless.  Nor  will  it  be  less  so, 
so  long  as  the  head  of  the  law  stands  upon 
the  shoulders  upon  which  it  stands  at  pre- 
sent. 

Oh !  grudge  him  not  his  pension  of  retreat  1 
Oh  no  1  anticipate  it — make  him  9.potU  d'or, 
too  long  and  too  wide  it  cannot  he  —  so  he 
^oes  but  consent  to  pass  over  it. 

And  whoihen  shall  be  his  successor  ?  Hiq>- 
f  ily,  of  his  name  -all  mention  is  as  needless,  as 
to  him  it  would  be  unpleasant ;  to  him  who, 
in  nothing  whidi  on  this  suliject  has  by  this 
pen  been  written,  has  had  any,  the  least  parti- 
cipation,  nor,  perhaps,  at  this  moment  knows 
of  the  existence,  or  so  much  as  of  the  design, 
«fit. 

Taught  by  Tacitus,  this  splendour  I  throw 
-around  him.  Speddng  of  statues,  '*  iVce- 
fulffebantt^  says  the  Roman  historian,  if  I  do 
not  misreoollect  him — **  prafidgebant  JBruius 
^t  Ca$siu8,  eo  quod  non  visebaiUvr" 


Nowasto/«es.  As  to  fees,  the  Lords' bill 
«dd  nothing :  the  Commons'  bill,  in  the  first 
edition  of  it,  as  little :  in  the  second  edition, 
t!omes  the  list  of  fees.  Why  not  till  the  second 
'edition?  Answer:  Because,  at  the  time  of 
its  being  ddivered  in,  the  determination  hav- 
ing been  taken  to  hurry  the  bill  through  both 
Houses,  with  a  precipitation  in  such  a  case 
altogether  without  example,  it  was  seen  that 
all  examination  of  it  would  thus  be  rendered 
the  more  assuredly  impossible. 

Obscurity  here,  as  exquisite  as  ever:  Of 
these  lawyers*  sweetmeats — to  suitors,  pills 
so  bitter — the  list  is  divided  into  two  sche- 
dules. Items,  in  schedule  1. 10;  in  schedule 
II.  12.  Sources  from  whence  the  precious 
matter  is  drawn  —  that  is  to  say,  operations 
and  written  instruments,  ^ia  eight  of  the 
twelve  items  of  the  second  schedule,  upon 
the  hce  of  them,  the  same  as  in  the  first.  In 
three  of  those  eight  instances,  for  one  and  the 
same  operation,  the  fee  in  the  second  schedule 
is,  as  above,  different  from  what  it  is  in  the 
first.  Of  course  (reason  never  having  as  yet 
been  able  to  find  its  way  into  an  act  of  par- 
liament) — for  no  one  of  all  these  differences 
is  any  reason  assigned :  and  as  to  the  cause, 
for  this  also  we  are  left  to  conjecture.   As  to 


the  question,  in  which  of  the  jfhe  courts  insti- 
tuted by  the  bill  instead  of  two,  the  fees  are 
to  be  paid,  in  schedule  I.  nothing  is  said :  in 
schedule  II.  namely  in  item  3,  mention  is 
made  of  the  court :  it  is  **  the  court  of  re- 
view : "  so  likewise  in  item  6 :  in  that  instance^ 
it  is  **a  subdivision  court."  Schedule  I. 
bears  for  its  title  these  words — "  The  first 
schedule  of  fees  before  referred  to:" — re- 
ferred to  ?  where  ?  tiiis  is  not  said.  The  title 
of  schedule  II.  is—  «  7%b  second  schedule  of 
fees  before  referred  to  / " —  where  referred  to, 
is  not  said.  Of  this  obscurity,  the  cause  (it 
is  true)  lies  in  parliamentary  practice — in  the 
shapeless  shape  given  to  bills — the  shape  in 
which  sin  appeared  to  Blilton :  division  none  ; 
object  of  reference,  accordingly,  none :  to  the 
noble  or  honourable  and  learned  draughtsman, 
or  draughtsmen,  all  that  can  be  justly  im- 
puted is — the  advantage  taken  of  the  ob- 
scurity, and  the  confiision  produced  by  it. 

In  this  Stygian  darkness,  one  thing  alone  is 
dear :  and  that  is  the  determination  to  maxi- 
mize the  weight  of  the  burthen  heaped  upon 
the  afflicted. 

Now  for  proof.  Of  fees,  in  the  instance 
of  which  it  is  the  interest  of  those  to  whom 
the  power  is  by  this  bill  given,  to  give  increase 
to  the  nundfer  of  the  occasions  on  which  they 
are  received,  or  to  the  quantity  of  the  matter 
in  proportion  to  which  the  amount  of  the  fee 
receives  increase,  behold  the  seven  examples 
following : — 

1.  In  schedule  I.  item  4  —  For  every  order 
on  hearing, £15    0 

2.  In  schedule  11.  item  4  —  For  every 
order  pronounced  by  that  court  (namely,  the 
court  of  review,  as  per  the  last  preceding 
item,)      • £15    0 

A  word  here,  as  to  the  instrument  here 
denominated  order.  In  these  two  cases,  is  it 
the  same  thing,  or  a  different  thing?  No  bad 
subject-matter  for  litiscontestation  this;  — 
that  is  to  say,  should  the  fee-gatherer  of  any 
one  of  the  five  courts  other  than  the  court  of 
review,  claim  a  fee  to  this  amount,  for  an 
order  thereof,  which  is  not  an  order  for  hear^ 
ing. 

3.  In  schedule  I.  item  5  «-  For  every  pre- 
vious minute  of  order,     ...    £0    3    6 

In  schedule  II.  item  5,  ...    0    2    6 
Note  —  that,  for  every  order,  there  will  of 
course  be  a  previous  minute  thereof. 

4.  In  schedule  II.  item  6 — **  For  entering* 
every  matter  for  hearing  in  a  subdivision 
Court,"  .....*...     £0    1    0 

5.  In  schedule  II.  item  7  —  For  every  order 
pronounced  there, £0    5    0 

Note  now  the  fees,  of  which,  (they  being 
payaUe  on  the  occasion  of  a  written  instru- 
ment exhibited,)  the  amount  will  increase 
with  the  number  of  the  words  in  each  such  in- 
strument, as  well  as  with  the  number  of  the 
instruments,  which  can  be  contrived  to  be  eli- 
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cited:  contrived,  as  above,  by  rule$  andordetB 
of  the  Lord  Chancellor  and  his  confederates, 
the  three  puisnes,  or  by  the  practiee  of  the 
judge  or  judges  of  the  several  courts,  in  or  by 
whidi  these  instruments  are  respectively  ex- 
hibited. 

6.  In  schedule  L  item  10 — in  schedule 
IL  item  1 1 : — in  both  schedules,  the  descrip- 
tion  of  the  source  of  the  fees  is  the  same 
—  namely,  for  copies  of  affidavits,  orders, 
and  other  proceedings,  per  folio  of  ninety 
words, £0    0  1} 

In  these  three  halfpence,  behold  the  pre* 
mium  which  so  many  learned  persons,  of  whom 
one  is  noble,  and  divers  and  sundry  others 
honourable,  are  giving  themselves,  for  every 
ninety  words  they  can  contrive  to  get  put  into 
these  several  written  instruments.  Taken  by 
itself,  this  sum,  three  halfpence,  is  no  great 
matter :  but,  many  littles  (says  the  proverb) 
make  a  mickle ;  and  four  of  these  Utiles  con- 
stitute more  than  many  a  debtor  or  creditor 
has  for  a  day's  sustenance :  and,  when  taken 
from  him,  will  deprive  him  of  it. 

7.  In  schedule  II.  item  8  —  For  fees  on 
the  trial  of  every  issue,  to  be  paid  by  the  suc- 
cessful party,    £2    0    0 

Here  presents  itself  a  puzzle : — This  anx- 
iety to  place  the  load  on  the  shoulders  of  the 
successful  party,  whence  comes  it?  this  party, 
according  to  every  natural  presumption,  wUl 
be  the  party  in  the  right :  and,  in  the  mind 
of  every  man,  this  presumption  wiU  be  the 
stronger,  the  higher  his  opinion  is  of  the  ap- 
titude of  the  judicatory  by  which  this  same 
thing  called  an  issue  is  to  be  tried ;  the  judi- 
catory—  that  is  to  say,  in  this  case,  a  jury: 
and,  m  the  opinion  of  the  noble  and  learned 
author  of  this  bill,  how  much  lower  than  the 
seventh  heaven  is  the  place  occupied  by  a 
jury,  of  what  sort  of  men  soever  composed, 
so  there  be  twelve  of  them,  and  the  twelve 
put  all  of  them  into  a  box  ?  This  penalty, 
why  thus  imposed  upon  a  man  for  having  been, 
by  a  jury,  pronounced  to  be  in  the  right? 

Then  as  to  pockets :  —  the  pocket,  or  poc- 
kets, into  which  this  same  £2  is  to  find  its 
way ;  to  find  its  way  — -  in  the  first  place  tm- 
mediatehft^^in  the  next  place,  ultimately: 
where  are  these  same  podLcts  —  whose  are 
they  to  be  ?  Be  this  as  it  may,  the  court  is  in 
this  case  the  court  of  review,  and  the  judge, 
before  whom  the  issue  is  to  be  tried,  is  **  one 
of  the  judges  thereof:"  so  says  §  4  of  this 
second  edition  of  the  Commons'  bUl. 

Now,  then,  to  whht  purpose  other  than 
the  fee^gathering  purpose,  is  organized  the 
complication  produced  by  the  mention  thus 
made  of  the  word  issue  9  Can  any  bounds  be 
assigned  to  the  amount  of  the  property,  in 
relation  to  which,  in  the  ordinary  course  of 
things,  in  every  day's  practice,  questions  oifact 
have  been  decided  upon  by  the  existing  com- 
missioners, and  will  have  to  be  decided  upon 


by  tiie  Mw  oommissionera,  and  witheni  this 
predatory  formality  of  sending  the  q[niirtiaB 
to  be  triedbyanusicef  If  in  thoae  Inatanrw 
the  mode  employed  in  determining  thia  aaae 
question  of  fiust  is  a  |»oper  and  suffioieni  ons, 
—  how  can  it  be  otherwise  than  auOeieiit*  is 
any  of  those  instances  in  which  these  learned 
judges  are  authorised  to  load  the  siiitora  wilh 
the  burthen,  and  their  own  pockets  with  the 
benefit,  of  this  tax?  Then  again — in  the  case 
in  question,  is  the  established  fidUm  to  he 
employed  ? — the  fiction  of  a  feigned  action  ia 
a  court  of  common  law,  with  the  fieea^  the  ex- 
pense, and  the  delay  attached  to  it  ?  For  the 
shutting  the  door  against  this  money-snatch- 
ing lie,  so  regularly  told  by  judges  and  thdr 
accomplices,  I  see  no  promise  in  this  biU: 
nor,  to  my  recollection,  has  the  door  been  shaft 
against  it  by  any  net  of  parliament.  Were 
the  practice  a  common  one,  the  abnminatine 
constituted  by  the  chancery  and  ao- called 
equity  proceedings,  could  not,  even  by  the 
so-much-too-patient  people,  have  been  thss 
long  sufiered. 

But,  of  the  twelve  good  men  and  Ims,  with 
the  burthen  imposed  on  them  as  well  as  em 
the  suitors  — *  where,  in  this  case  fnot  to  speak 
of  other  cases,)  is  the  need^  not  to  apeak  of 
use  f  True  it  is,  above  all  price  is  the  insti- 
tution of  a  jury :  and  thui  on  two  distinct  and 
widely  difierent  accounts.  One  is —  the  pmh- 
Ucity  it  has  been  the  means  of  aecuriiiy  to  all 
proceedings  in  which  it  has  place;  the  other 
is — the  veto,  with  which,  at  the  price  ol  sob- 
mitting  to  torture  and  committing  peijory,  it 
enables  the  people,  to  so  great  an  extent,  to 
paralyze  tyrannical  and  libertidde  laws  sad 
judi(aal  practice.  But,  on  which  of  these  tws 
properties  will  the  noble  end  learned  autiMr 
of  the  bill  lay  his  finger,  as  being,  on  the  pre- 
sent occasion  (not  to  speak  of  former  oeea^ 
sions,)  the  property  bv  which  the  JnatitBtMB 
hss  been  recommended  to  his  fiivour?  andcAat 
with  such  effect,  as  to  have  produced  this  Ids 
determination  to  force  it  into  this  faranch  of 
business,  to  which  it  has  hitherto  been  alaMsC. 
if  not  quite,  a  stranger?  Thus  to  force  it  in, 
and  thereby  to  put  tiiis  additional  1 
of  evil  into  the  hands  of  every  mold  fide  i 
..-^very  dishonest  suitor,  who,  knowing  hini- 
sel  to  be  in  the  wrong,  trusts  to  the  lelacive 
and  comparative  indigence  of  an  opponcnl^  fis 
his  success  ?  Assuredly  to  neither  of  the  posi- 
tions, by  which  these  two  properties  are  pro- 
nounced beneficial,  will  he  suhacrihe:  which 
being  the  eaae,  should  he  Teatove  to  attcaapt 
a  justification  of  this  arrangemsnt*  he  wiU  fiad 
himself  reduced  to  his  old  aphorism — aaiMty, 
that,  provided  they  be  in  number  twelYe»  and 
all  twelve  put  into  abox  insdiambsr  ealkd 
a  court  of  justice  (not  a  box  in  the  Operm- 
house) — men,  no  one  ol  whom  had  ever  hesn 
in  a  court  of  judicature  in  his  lile»  wiD  a»- 
derstand  the  Inuinesi  of  judiealore  better  thaa 
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»  man  who  has  ptned  half  his  life  in  the  prac- 
tice of  it« 

Here  follows  an  extract  from  the  self- 
pvhltshed  speech  of  Henry  Brougham.  Esq., 
apoken  in  Honourahle  House,  February  the 
7th,  1828,  on  moving  the  Local  JuMoatory 

Page  16 *'  There  are  two  ohserrations, 

sir,  which  I  have  to  make,  relative  to  the 
judges  generally,  and  which  I  may  as  well 
state  now  I  am  upon  that  subject.  I  highly 
approve  of  paying  those  learned  persons  by 
salaries,  and  not  by  fees,  as  a  general  principle ; 
hut  so  long  as  it  b  the  practioe  not  to  promote 
the  judges,  whidi  I  deem  essential  to  the  in- 
dependence  of  the  bench,  and  so  long  as  the 
door  is  thus  closed  to  all  ambition,  so  long 
must  we  find  a  tendency  in  them,  as  in  aU 
men  arrived  at  their  resting-place,  to  become 
less  strenuous  in  their  exertions  than  they 
would  be  if  some  little  ttiwuhus^  were  applied 

*  For  all  these  judicatories,  where  are  to  be  the 
several  and  respective  juHioe'Chambertf  On 
this  occasioo,  let  us  hope  that  a  couriJfmilding 
job  is  not  intended  to  be  added  to  the  church 
buUdift^  joK  I  sav  juitiee^hamber  —  to  keep 
clear  or  the  MiiibiguUy  involved  in  the  word  courty 
as  well  as  in  the  woid  church :  an  ambiguity,  by 
which  so  many  worthless  and  maleficent  real 
entities  are  respectively  erected  into,  and  con- 
founded with,  one  venerated  fictitious  entity. 

As  to  the  institution  of  ajary,  so  far  am  I  from 
being  an  enemy  to  it,  that,  to  everything  in  it 
which  is  beneficial,  I  £[ivean  extent,  in  a  vast  pro- 
portion beyond  what  it  has  at  present;  namely, 
by  means  of  an  improved  tubitttuUi  to  which  I 
give  the  name  of  quasi'jury, 

t  StimuluM  indeed  1  Profit,  which  is  the  same, 
neither  more  nor  less,  exertion  or  no  exertion, 
and,  if  exertion,  how  strenuous  or  how  little  stre- 
nuous soever  it  may  be, — in  this  state  of  things, 
what  is  the  exertion  which  the  stimulus  is  capable 
of  affording  ?  -i-  a  profit,  moreover,  which,  more 
or  leu  of  it,  if  not  all  of  it,  is  received  and  poc- 
keted —not  by  the  man  in  question  —  the  judae 
—  but  by  his  locates — the  man  appointed  by  him 
to  a  difierent  office,  though  indeed  an  office  of 
which  he  has  the  patronage  ?  Stimuhu  indeed ! 
Of  those  same  subordinates  of  his,  be  they  who 
they  may — even  of  these  men,  how  is  it,  that  to 
any  exertions  of  theirs,  by  these  same  fees,  any 
stimulus  can  possibly  be  applied  ?  for,  in  their  in- 
)  as  well  as  in  nis— exertion  < 


I  or  no  exertion 
.^exacUy  the  same  is  the  profit,  neither  moro  nor 
less. 

This  same  exertion— how  is  it  to  come?  what 
is  there  to  call  it  forth  ?  One  man  puts  his  name 
to  a  paper,  and  for  so  doin^^  receives  a  ffet  for 
the  motion  thus  given  to  his  hand,  what  are  the 
exertions  necenaiy — what  the  degrees  of  stimu^ 
loudness  they  are  susceptible  of  ? 

Another  man  takes  the  copy  at  a  paper,  and  for 
this  same  copy  takes  a  fee  s  what  are  toe  exer- 
tions here? 

Tell  us,  good  Mr.  Brougham,  I  said  whUom; 
—tell  us,  good  Lord  Broughain,  I  say  now.— 
What!  mute?  O  yes:  to  all  these  questions, 
mute  you  ever  have  Seen,  mute  you  axe,  and  mute 
you  ever  will  be. 


to  them.  They  have  an  irksome  and  an  ar- 
duous duty  to  perform ;  and  if  no  motive  be 
held  out  to  them,  the  natural  consequence 
must  be,  as  long  as  men  are  men,  that  they 
will  have  a  disposition,  growing  with  their 
years,  to  do  as  little  as  possible. 

"  I,  therefore,  would  hold  out  an  induce- 
ment to  them  to  labour  vigorously,  by  allow- 
ing them  a  certain  moderate  amount  of  fees. 
I  say  a  very  moderate  amount,  a  very  small 
addition  to  their  fixed  salary,  would  operate 
as  sn  incentive:  and  if  this  were  thought  ex- 
pedient, it  ought  to  be  so  ordered  that  sudi 
fees  should  not  be  in  proportion  to  the  lenatk 
of  a  ntit,  or  the  number  of  its  stages,  but  that 
tiie  amount  should  be  fixed  and  defined  once 
for  all,  in  each  piece  of  business  finally  dis- 
posed of.t 

*'  I  am  quite  aware  that  this  mode  of 
payment  is  not  likely  to  meet  with  general 
support,  especially  with  the  support  of  the 
reformers  of  the  law;  but  I  give  the  sugges- 
tion as  the  result  of  long  r^ection,i  whidi 


Certain  occasions  there  are  (suppose)  on  which 
the  exertions  might,  by  this  supposed  stimulus^ 
be  producible:  to  these  occasions  is  the  applica- 
tion of  it  confined?  Not  it  indeed:  itisaltoigsther 
indiscriminate. 

Stimulus  indeed !  Exertion  made  strenuous ! 
O  yes :  certain  occasions  there  are,  on  which  — 
certain  purposes  there  are,  for  which  —  the  pro. 
pcrty  or  a  fee  to  act  as  a  stimulus  —.to  produee 
exertions,  and  those  strenuous— and  made  to 
act,  and  with  effect,  with  but  too  much  eflfoct,— 
shiul  not  be  dismited:  purpose,  tiie  producinc  oc- 
casions for  the  aemand  and  gathering  in  of  fees; 
occasion,  every  occasion  on  whidi  a  cause,  or 
a  pretence,  for  such  demand  can  be  manufa^ 
tured. 

Yes:  to  Mit  stimulative  power  of  fiees- to 
the  stimulative  power  of  fees  when  ihtu  applied, 
—to  this  it  is  that  the  whole  tecfanieal  system  of 
procedure— every  part  of  it — that  productive 
system  of  which  his  Jjordship  has  done  so  much 
towards  augmenting  the  efficiency :  —  to  this  it  is 
that  the  people  are  indebted  for  that  system  of 
factitious  expense  and  delay,  by  which  liiff see,  or 
what  goes  by  the  name  of  i^  is  denieato  the  vast 
xoaiontf  of  them,  and  at  so  exorbitanta  pdoe  soU 
to  aU  besides. 

Stimulus  indeed!  O  yes:  as  to  the  work  of 
generation,  so  far  as  exprase,  dday ,  and  vexation, 
are  the  fruit  of  it,  approdisiacs — cantharides  — i 
of  altogether  incontestible,  irresistible  virtue,  are 
these  same  fees, 

*  A ''piece  of  business,''  what?  Of  Uiissame 
piece  of  bnsinesB.  what  **  disposition"  is  it  that 
will  be  universally  understood  to  be  a  **JliuU** 
one? 

li  Long  r^fieoiion,]  Lone  reflection  indeed  1 
This  was  anno  1829,  when  he  was  fdain  Henry 
Brougham '^T^han  barrister-at-law— how  fiuned 
soever  in  the  same.  Two  years  have  ekpeed : 
he  is  now  Lord  High  Chancellor — he  is  now 
omnipotent — he  is  now  invested  with  the  power, 
tile  magnitude  of  which  cannot  be  more  appo- 
sitely or  impressivdy  displayed  or  testified,  than 
by  the  drcumstance  of  its  mving  existence  to  a 
measure  such  as  this.    In  this  it  is  that  we  hava 
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has  produced  a  leaning  in  my  mind  toward 
some  such  plan.  I  throw  out  the  matter  for 
inquiry,  as  the  fruit  of  actual  oh$ervationf* 
and  not  from  any  fiwcy  that  I  have  in  my  own 
head. 

*'  But  I  may  also  mention,  that  some  friends 
of  the  highest  rank  and  largest  experience  in 
the  profession  agree  with  mef  in  this  point. 


the  only  shadow  of  a  use,  which  his  imagination 
—  powerful  and  fruitful  as  it  is  —  is  able  to  frame 
for  putting  it  to  in  idea.  And  now,  what-*does 
he?  He  has  taken  in  hand  the  instrument — he 
has  studied  it  —  he  has  pronounced  it  a  good  one, 
and  fit  for  use:  yes  —  ht  for  this  use:  and  after 
all,  the  -only  use  which  he  can  find  hardihood 
enough  tO;  speak  of  with  approbation — this  use 
he  does  not  put  it  to:  all  the  uses,  on  which,  on 
this  occasion,  he  has  passed  condemnation  —  con- 
demnation which,  though  but  hnplied,  is  not  the 
less  manifest —  and  on  other  occasions  (as  will 
be  seen)  such  vehement  condemnation — all  these 
uses  he  now  not  only  approves,  but,  in  numbeis 
of  instances  altogether  countless,  will  be  seen 
putting  them  to. 

Oh  no!  not  fees  alone,  hut  salary  eke  also:  — 
salary,  so  it  be  added,  not  substituted  to  them, 
he  has  no  objection  ta 

*  Actual  obtervatUm.'l  Actual  observation  ? 
Quere.  of  what  ?— of  the  moon  ?  or  of  the  satel- 
lites or  Jupiter  ?  or  of  any  €{  those  conjunetioiu 
by  which  days  are  pronounced  lucky  or  unlucky, 
and  fortunes  told  ? 

+  Agree  with  fne."]  Agree  with  him?  Dyes: 
to  this  assurance,  credence,  may  be  given  without 
much  danger  or  error.  Suppose  an  enactment 
made,  aiming.  In  appearance,  at  thb  object. — no 
want,  assuredly  enough,  would  there  be  or  fees : 
fees  generated  by  doubts  and  consequent  suits ; 
fbes  of  the  genuine  description,  ffenentted  by 
doubts  as  to  the  source  out  of  which  this  new- 
invented  spurious  fee,  or  rather  so-called /<?e,  was 
so  be  nnderstood  to  flow. 

Of  this  same  sdmulant,  what  shall  bethe  dose  ? 
Shall  it  be  the  same  in  every  tort  of  bankruptcy 
case  ? — shall  it  be  Uie  same  in  every  individual 
bankruptcy  case  ?  In  Equity,  an  instance  may  be 
seen  of  a  suit,  in  which  the  value  of  the  property 
in  question  did  not  exceed  some  such  matter  as 
£10:  others,  in  which  it  has  not  been  less  than 
some  such  matter  as  a  million  of  pounds.  I  speak 
thus  loosely,  because,  on  an  occasion  such  as  this, 
trifling  errors  are  not  worth  guarding  against: 
nor,  in  bankruptcy  matters,  is  the  case  much  dif- 
ferent In  an  these  cases,  is  this  fee  (call  it  the 
clenching  fee,  or  the  quietut  fee)  to  be  the  same 
or  diflTerent  ?  If  diflTerent,  —  the  magnitude  of  it 
bearing  a  certain  proportion  to  the  value  of  the 
sutject-matterof  the  8uit(thissame  value— quere, 
how  to  be  ascertamed?)  what  shall  be  that  pro. 
portion?  Here,  then,  would  be  to  be  made  a  Mafo 
of  fees.*  here  would  be  to  be  made  matter  for  a 
schedule.  Thus,  then,  would  learned  gentlemen 
have  matter  finr  <fo»M«  —  matter  for  ^^  great 
doubts : "  matter  for  swarms  of  suits,  each  of  them 
pregnant  with  swarms  of  doubts :  suits,  out  of 
any  one  of  which,  with  the  assistance  of  a  Lord 
Eldon,  a  mold  JIde  suitor,  havinc  for  his  object 
the  ruin  of  a  man  marked  out  by  nim  for  his  vic- 
tim— destruction  of  his  property,  with  or  with- 
out the  acquisition  of  it— might  be  able  to  cbag 
St  on  to  five,  ten,  or  fifWen  years*  length,  at  the 


— men  who  are  among  th«  aonndest  i 
SBealoos  supporters  of  reform  in  the  < 
Uw." 
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expense,  more  or  less,  oi  as  many  Aoonal 
pounds.  No  t  the  question  as  to  the  disposHns 
of  those  same  men,  who,  being  **  in  thepnfes. 
sion,"  are  among  those  *'  of  the  highest  nnk 
and  largest  experience  **  in  the  same,  —  tfaeqno- 
tion  as  to  their  agreement  on  this  subject,  villi 
his  then  Barristenhip,  now  Lordahxp,  is  aqua, 
tionout  of  iriiich  no  sueh,  nor  any  odbcr  dtukti, 
can  be  generated :  nor,  in  regardf  to  tfaesesmt 
learned  gentlemen,  need  it  be  stated  as  msncr  of 
great  doubt,  whether  they  are  among  the  **inaK 
zealous  supporters  of  rdGoim  in  the  coozti.  of 
hiw." 


t  T^fourthorineipU.]  (L)  "  Jndgesd 
oe  remunerated  for  their  labour ....  (£)  Ji   ^ 

ought  to  be  wetf  jemnnerated (SL)  Jadgs 

labour ....  ought  to  be  amply  but  not  ertres^ 
gantly  paid  for.^ 

'M.  The  patient  should  be  fh^sieked  feriiii 
disease ....  2.  The  patient  ou^t  to  be  wsffphy- 
sicked ...  .a  The  disease  ought  to  be  amglf 
but  not  extravamntly  phyiicked  for.**  Ww 
should  we  say  of  a  inecucal  practitioner  vhoN 
prescription  should  run  thus  ? 

A  genus  of  discourse  there  is,  wfaicfa  goa  bf 
the  name  of  twaddle:  may  not  this  be  slated  si 
being  a  species  of  it  ?" 

Yes :  if  you  are  a  man  of  oaft,  exquinle  ii 
*  *^ '         irentlj  silly  mattB 

.         _       ^       them  that  will  Mt 

bear  the  light  Talking  aU  along  in  vam  gae> 
ralities,  composed  of  words  of  indeteraunste  ae- 


the  subserviency  of  this 
to  your  purposes—  to  any 


findetemunstesw- 
nification — no  line  drawn  anywheee  between  tie 
quantity  that  is  and  the  quanti^  that  is  notdl- 
gible :  —  talking  thus,  let  but  tout  language  na 
smoothly,  everybody,  as  he  tmnka,  nndostsBdi 
you — understands  you  in  his  own  aenae— indie 
sense  most  pleasing  to  himself — in  the  tone 
which  accordingly  renders  him  moat  pleased  wiik 
you :  talk  thus — and^  so  far  as  depends  en  Ami, 
your  pomt  is  gained. 

Yes  —  everybody;  not  merely  those  «)ii« 
having  a  sinister  interest  toserve,  aie^fetenniaci 
to  be  satisfied  with  whatever  it  is  that  ymi  ssv— 
not  only  these,  but  even  the  few.  who,  if  they 
knew  how,  and  if  it  did  not  require  too  graa  s 
sacrifice,  nor  give  them  too  mocn  tioaUc^  weaU 
rather  do,  and  oe  thought  to  do  rig^t  than  vrosg: 
and  who  are  in  the  House,  dther  to  oblige  a  fHod 
or  for  alounge,  instead  of  Brookes*a.  AhnBck% 
the  Athensum,  the  Opera,  or  a  pnvate  yutf. 


Advice,  descriptive  of  this  policy,  with  i 
mendation  to  employ  it— advice  to  tfaisefieet, 
would  make  a  most  appropriate  match  with  B*- 
mUton^s  Parliamentary  Logics  and.  if  not  sL 
j«d,th«..ho»Minth.n«t.ilSrUl-«- 

So  much  as  to  persons  at  laiget  Nowastoldi 
noble  and  learned  Lordshipi 

Well  then —this  same  twaddle^  when  he  w« 
thus  talking  it,  was  it  with  hfanaa  with  JfMwar 
Jourdan.  who  had  been  talking  prose  aD  his  fife 
without  knowing  it?  O  no:  pernedy  wdl  ^st 
he  was  about  knew  he.  Exoteric  Baa  eeoteric-' 
what  was  that  school?  was  it  not  Pytfaagom^ 
in  which  men  are  all  akng  tan^  how.  id  sod 
by  thesamesetof  words,  to  debvcrt»o« 
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^th  wUch  I  shall  trouble  yoar  Lordshipi  at 
freaent,  b  to  provide,  where  it  is  possible, 

and  even  opposite  doctrines  —  one  of  them  de- 
signated by  the  one,  the  other  by  the  other,  of 
these  two  words — exoteric  for  the  deception  and 
satisfaction  of  the  people  without  doon  (for  that 
is  the  meaninir  of  the  word)  — frrojhuum  vuigut 
(as  Hoiace  calls  them) — the  esoteric  for  the  use, 
purpose,  and  information  of  people  within  doors 
-^tne  cDoioe  few— the  noble  kwds.  honourable 
gentlemen,  and  select  vestrymen,  ot  those  days  ? 
Of  the  doctrine  thus  prcMhed  by  their  noble  and 
learned  professor,  the  obvious  sense  was  the  twad" 
4Uic_  the  eioteiic^  sense ;  but  besides  this,  had 
it  not  an  eMteHc  sense?  O  ves:thatithad. 

A  man  who,  £at  a  particular  purpose,  puts  on 
a  character  difioent  from,  upm  occasion  even 
directlv  opposite  to,  his  own,  is  no  novelty  in  this 
wicked  world  of  ours.  For  the  purpose  of  slay- 
ing tyrant  Tanpxin,  did  not  one  of  the  Bxutuses 
wmn  himself  up  in  the  nrb  of  insanity  ?  For  a 
simuar  purpose,  did  not  Uamlet  wrap  lumself  up 
in  the  like  garb? 

In  former  days,  monaxchs,  for  their  amusement 
.—  were  they  not  wont  to  have  wits,  under  the 
garb  and  name  of  ^otr  9  Lode  then  at  our  noble 
and  learned  twaddliat  —  look  at  him  a  little 
closely — look  at  him  in  his  robes — and  ask 
yourself,  whether  on  this  occasion  you  do  not  see 
nim  covering  them  with  the  garb  of  a  simpleton  ? 
And  why  in  a  character  so  opposite  to  his  own  ? 
Ob !  only  for  the  purpose  ofputting  a  little  bit 
of  deceit  upon  us  simple  fukt  —  upon  us  the 
people  without  doon !  And  why  thus  aeceive  us  ? 
Oh  I  no  harm  to  us !  all  for  our  own  good !  The 
purpose  (it  may  be  seen)  divides  itself  into  two 
parts:  Parti,  engaging  Houses  Right  Honour- 
able and  Honoumble  to  concur  in  the  giving,  in 
addition  to  salary,  the  dear  delightful  ?lrM ;  nere 
we  have  the  esoteric  doctrine — the  doctrine  for 
the  reception  of  which  they  wen  and  are,  by  habit 
as  weU  as  disposition,  so  well  prepared :  Part  2. 
engaging  us  whose  place  is  without  doort  to  be- 
stow our  acquiescence  in  this  same  so  agreeable 
an  arrangement. 

O  yes :  when  you  see  the  noble  and  learned 
preacher,  with  the  robes  of  Judge  Bridoison  over 
nis  own,  delivering  this  same  twaddle  doctrine; 
call  it.  if  yon  please,  by  that  name :  but,  when 
you  have  done  so,  mark  well  the  ingenuity  with 
which,  in  the  prosecution  of  this  same  purpose, 
it  is  employed  —  employed  in  raising  clouds — 
clouds  01  dust,  for  the  purpose  of  blimiing  such 
eyes  as  the  purpose  requixeu  to  be  blinded — those 
of  the  people,  who  are  standing  and  staring  with-^ 
out  doorsy  and  those  of  such  of  the  noble  lords, 
if  any  suai  there  be,  who  are  not  in  the  secret, 
and  who,  were  their  eyes  open,  might  be  shy  or 
giving  their  concurrence. 

Behold  him  accordingly  taking  in  hand  the 
above-mentioned  three  notMnf^ty  and  holding 
them  up  to  view  in  the  guise  of  so  many  tomS' 
ihiwt:  behold  him  takmg  them  in  hand,  and 
malong  them  into  a  wedf^  —  a  wedge  for  insi- 
nuating the  job,  and,  when  once  in,  driving  it  on 
into  adoption. 

So  admiiably  weU  adapted  to  its  purpose  is  this 
eame  wedge^  that  it  unites  with  it  the  properties 
of  an  arrow— an  arrow  with  Itarbs  to  it  — an 
arrow  too  firmly  fixed  to  be  ever  drawn  out ;  es- 
pecially out  (tf  Dosoms —  noble  and  honourable 
1)Osoms  — so  litOe  disposed  to  part  with  it. 
'^  *^  Judges  should  be  remunerated  for  their  la- 


(and  I  know  not  why  it  should  not  always  be 
possible,)  that  judges  should  be  remunerated 


hour:'*  here  we  have  the  wedge  in  the  place  into 
which  it  has  been  introduced  —  simple  insertkn 
into  the  prepared  fissure.  '*  They  ought  to  bo 
well  remunerated:*'  here  we  see  it  in  the  place 
made  for  it  by  the  first  stroke  given  to  it  ^  Thar 
labours  ought  to  be  amply  but  not  extravagantly 
paid  for  :**  here  we  see  it  in  the  place  made  for  it 
by  the  second  stroke,  which  some  may  think  ia 
rather  a  bold  one. 

Look  once  more  at  this  same  *'  prindple,**  with 
die  propositions  it  consists  of:  do  but  see  what 
nice,  sweet,  innocent,  unobjectionable  things  they 
are :  *^  Judges  should  be  remunerated  fm  thenr 
labours  :*'  well  then— where  is  the  labourer  that 
ousfat  not  to  be  remunerated  for  bis  labour  ? 

90  much  for  the  Jlr»t  of  these  his  three  com* 
mandments :  look  now  at  the  second ;  and  the 
second,  may  we  not  see,  **  is  like  unto  it".— 
'^  Judges  ought  to  be  weU  remunerated.**  See 
here  too :  be  he  ever  so  perverse — be  he  perver- 
sity itself,  exists  there  that  man  that  can  oe  per* 
verse  enough,  so  much  as  to  wish  to  say,  or  ir  he 
be,  with  afi  his  ingenuity  ingenious  enough  to 
find  anything  to  say,  against  this  ?  Put  it  to 
him  to  find  ifne  can  a  thing  which,  if  done  at  aU, 
ought  fio<  to  be  well  done. 

8o  much  for  the  second  of  these  same  proposU 
tions.  Now  for  the  third  and  Ust :  — <^  Judgea 
ought  to  be  amply  but  not  extravagantly  remu- 
nerated.**  So  here  again :  be  the  men  who  they 
may.  espedaUy  men  whose  labour  is  so  *'  hiffo 
and  intellectttal,**  so  as  it  be  not  extravagantXy^ 
can  there  be  any  harm  in  its  being  amply  remu- 
nerated? 

So  much  for  quantity:  now  as  to  shaji^s  for 
receiving  justification,  and  thus  completing  the 
operation,  nothing  now  remains  but  shape* 

Not  less  triumphant  will  this  justification  be 
seen  to  be  than  that  ofAer—*^  Judges,*'  we  have 
seen  already,  '*  ought  to  be  xoell  remunerated  :** 
but  if  they  are  wett  remunerated,  how  can  their 
remuneration  be  otherwise  than  goodf  and  good 
how  can  it  be,  unless  it  be  so  for  all  purposes  it 
is  required  for?  Well  then :  in  the  present  case, 
oi  these  same  purposes  there  are  two ;  for  one  of 
them,  salary  is  required ;  for  the  other,  ftee^ 
Now,  then,  these  same  judges,  learned  as  they 
are,  pure  and  disinterested  as  they  are,  —  still  ave 
they,  after  all,  —  still  are  they,  alas !  but  men  t 
accordingly,  not  an  inch  will  tney  budge,  without 
the  stimulus  ^mihout  some  httle  gentle  touch 
of  it.  Well  then,  as  to  the  expense  of  this  same 
necessary  tickle-toby:  is  it  for  the  public  to  be 
naade  to  bear  the  whole  burthen  of  it  ?  the  indi- 
viduals  bearing  no  part  of  it— the  individuals  by 
whom  is  reaped  the  whole  of  the  benefit  of  the 
'*'hi£h  services  9'*  The  interest  of  the  whole 
pubOc,  is  it  to  be  made  a  complete  sacrifice  of, 
to  the  interest  of  a  handful  of  individuals  ?  For- 
bid it,  justice ! 

Let  it  not  pass  unobserved,  that  that  which 
under  the  name  of  a  ''prtncipfc"— one  principle, 
namely.  ^  the  fourth  principle**— the  kst  in  the 
train  of  principles  we  have  been  seeing,  is  (as  the 
reader  may  have  observed)  a  sort  of  a  principle 
with  three  heads  to  it :  a  sort  of  a  Cerberus,  em- 
ployed to  guard  from  spoliation  the  so-ingeni- 
oudy-discovered  and  about-io-be-so-well-worked 
mine,  with  its  treasures,  composed  of  sahury  and 
foesL 
Be  that  as  it  may,  by  hook  or  by  crook,  eveiy. 
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for  tlieirlaboarg.  It  relates  to  the  remunera- 
tion of  the  judges  and  their  subordinate  offi- 


thing  is  now  settled.  Now  have  we^  in  the  words 
of  an  old  toast,  an  old  Oxford  toast,  ^<  all  we  wish, 
and  all  we  want,  and  all  our  wanton  wishes  t*' 
here  have  we  completed  this  same  delicious  com- 
pound, composed  of  talary  with  feet.  Now  may 
we  write  Q.  £.  F. :  for  now  is  the  problem  solvedi 
SoWedl  and  by  wbai  but  br  the  twaddle  ? 

Before  we  have  done  with  it,  view  it  in  a  still 
UiKxct  enlarged  point  of  view,  and  mark  well  how 
admirably  well  suited  to  this  its  ppipose  is  this 
Mxat  twaddle.  Admire  the  stretching-leather  it 
is  oompoied  of :  extendible  or  contnctiUe,  as 
the  occasion,  whatever  it  be,  may  require; 

Constructeicl  upon  -4he  most  approved  modek 
you  will  fee  this  implement  to  be.  Have  you  an 
abuse  to  eMabUsh  or  defend  ?  You  csst  your  eve 
on  it,  of  course,  to  tee  whether  this  same  imple- 
ment is  applicable  to  it  To  be  applicable,  it  must 
present  to  view  a  scale  divisible  into  two  parts 
which  have  no  determinate  bounds :  for  example 
in  phvsict^  the  scale  commencing  at  the  most 
splenoid  light.and  terminating  in  utter  darkness. 
In  morals  and  politics,  you  have  a  correspondent 
scale,  oommenong  witfi  perfect  liberty^  and  ter- 
minating at  consummate  licentioutnets.  Look 
at  the  example :  you  will  see  in  it  the  very  sort  of 
thing  you  want  You  take  it  in  hand,  and  pro- 
ceed thus :  iiberiy  (vou  sav)  is  a  good  thing,  and 
ought  always  to  be  lulowea  ;  no  man  can  be  more 
sensible  of  this  than  I  am :  but  licentioutneti  is 
•  bad  thing,  and  ought  always  to  be  punished. 
Is  there  anywhere  mliberty  taken  that  you  don*t 
like  to  see  teken  ?  You  lay  bold  of  it  accordingly, 
stamp  upon  it  the  word  Hcenti&uinetti  and  punish 
for  it.  in  thus  doing,  who  is  there  that  can  prove 
you  have  been  doing  wrong  ?..who  is  there  that 
can  prove  that  what  you  have  thus  been  punishing 
for  is  not  licentiousnett^JM  nothing  but  libertyr 
To  make  this  proof,  he  must  show  the  bounds  by 
-which  the  Hcentioiunesi  and  the  liberty  are 
divided  3  he  most  exhibit  that  which  has  no  ex- 
istence. 

Viewed  upon  this  more  enlarged  scale,  liberty, 
it  will  be  seen,  should  be  amply  but  not  extra^ 
vagantly  allowed;  licentiousness,  amply  but  not 
extravagantly  punished. 

Thus  will  It  be  with  judges,  so  long  as  they 
are  taken  from  the  order  of  advocates—^  the  in- 
discriminate defenders  of  right  and  wrong."  On 
the  outside,  you  see  the  robe  of  the  jud^ :  but 
underneath  it  and  for  a  lining,  remains  still  the 
silk  gown  of  the  advocate.  Look  at  it  through  the 

S*  Bss  here  presented  to  you :  the  judge's  robe  will 
I  gause ;  the  gown  scarlet  satin  underneath  it 

Ottle  bojrs  in  their  cricket  have  every  now  and 
then  a  functionary,  whose  style  and  title  is  Jack' 
wn^bothMiet;  not  on  both  sides  at  once,  tliat 
being  impossible ;  but  on  both  sides  successively 
and  utemately.  So  it  is  with  a  barrister :  on  one 
and  the  same  point,  if  not  in  one  and  the  same 
suit,  he  will  be  for  plaintiff  at  one  time,  for  de- 
fendant at  another :  whichever  he  is  for,  that  one 
will  be  everything  that  is  good;  the  adversary, 
fivervthing  that  is  Dad. 

When  understandings  are  to  be  oonfoundedand 
made  dissjr,  a  party  man,  writer  or  speaker,  may 
be  on  one  side  and  the  other,  not  only  on  the  same 


occasion,  but,  as  we  have  been  seeing,  at  the  bwuc 
time,  talking  backwards  and  forwMM  in  the  same 
breath :  not  less  easily  vm  he  be  of  the  one 
party  and  the  other  at  d\feretU  times.  As  to 
chancellors,  true  it  is,  that  they  have  not  often, 


eers,  and  they  ought  to  be  toeU 

for  if  you  would  have  men  fit  te  tJw 

if  ever,  been  seen  thus  vibrating^  or  even  «■- 
grating*  But  whence  is  this  P  la  it  lliat  tkcy 
would  not  accept  ?  No :  but  that  thcj  vcKeaew 
chosen.  But  for  this,  to-day  his  Lortship  wubU 
be  for  Earl  Orey;  because  he  lovea  Hkertg:  is. 
moRow  for  the  Duke  of*^  '" 


he  hates  Rcentioutneu.  Would  Dot  t&is  be  the 
case  ?  Reader,  look  at  what  goes  befiite  tfab^ 
look  at  what  fbUows  after it^and  then  jadgt. 


Meaning  to  hold  up  to  view  an 
tandard,  liotd  Baoon  typifies  it 


standard,  Xoid  Baoon  typifies  it  aomswiieis  ty 
the  name  of  the  regula  Letbia  g  when  lying  sa 
the  shelf,  it  is  stnut,  as  rules  should  be;  takea 
in  hand  and  employed,  the  right  iine^  if  1 
so  to  do,  bends  ana  is  transformed  into  1 
of  curve.  Put  together,  '<  liberty  and 
tioutnets**  make  a  regula  Letbia  s  so  likewise 
'  f,  not  extravagantly,^    Am  to  ' 


sort  of  unplement  came  to  be  madest  licsbos,  let 
any  one  who  feels  so  diqiosed,  go  and  i&fuiie:  I 
have  not  tinie. 

Think  not  that  your  attention  think  not  tfast 
all  the  attention  you  can  bestow  upon  this  sab- 
ject— -can  be  ill-bestowed:  for  tfau,  even  tbs^ 
IS  the  language  in  which  all  the  defmdaiioB  ihst 
has  brought  on  the  reform  measure  lias  iia  si^ 
port  <'  Aptitude,"  says  this  doctrine,  **uet 
opulence:*'  be  the  situation  what  it  wiO,  a  maa^ 
aptitude  for  it  will  be  exactly  aa  the  quaadly  of 
money  you  cram  his  pocket  widi:  do  but  aa  his 
learned  lordship  bids  you_make  but  his  icma- 
neration  ample  enough— and,  aa  it  ia  wnnen, 
«'  all  other  things  needful  shall  be  added  mm 
you."  Yes:  when  the  new  paTliamnrit  mett^ 
then  by  its  order  (as  by  a  former  porlimnem  iaa 
esse  within  my  memory  was  done  by  a  boek,'\ 
should  this  same  mMnm-^aptituda  iea9  0pmkaa 
—be  burnt  by  the  hands  of  the  ntmnmtmt  kw^ 
man;  which,  bj  the  bye,  is  the  only  emploTneBS 
I  woukl  givehun.  One  of  these  days,  may  per- 
haps be  seen  in  Honourable  House,  wnttcB  «p 
in  letters  of  gjM—aptiiude  it  imvere^y  me  epa- 
lence :  -.  one  of  these  days,  when  the  invoisr 
and  demonstrator  of  it  is  no  longer  in  ^*rtrfT 
to  behold  ito 


*  Draii  le  Roys  Authn,  a luw  wi»«c  1 
began  with  a  B  (wasn't  it  Broderick  ?)  an  1 
ney,  member  of  Lincoln's  Inns  in  IieisidU  he 
was  hanjged  for  murder.  Ohieot  of  IhrmU  k  Bit§ 

— and  that  ohject  very  decendy  I 


showing  that  all  the  doctrines,  wUdi  die  1 
determmed  ultra  Tories  coold  pieacb  awi  whk 
to  act  upon,  had  for  their  sunport,  and  woe  faOy 
borne  out.  by  those  delivered  Aon  time  to  ttee 
by  learned  judges,  from  the  taneviierasfBenMiy 
runneth  not  to  the  contrary,  down  tt>  tlie  ^Smt 
dien  presenter  not  ftrdistant  WhcdierbcsMksB 
or  no,  the  dose  was  deemed  too  Strang  So  CD  down, 
even  m  the  esdmate  of  Oeoige  the  AildLand  Us 
Lord  Chief-Justice  of  l^afOrfo  Jley(I^  Mm. 
field,)  snd  odier  cabinet  mimsten:  fiic  disavwasi 
it  was  according  thus  dealt  with*  Isawdtebesfc, 
and  turned  it  over;  but  did  not  bay  it  Foe— sif 
years  past,  I  have  made  fruitless  aesBdi  aftg  it 
Could  a  omy  be  recovered,  a  seeondedidaniBl^ 
be  enriched  widi  valuaUe matter  ftorn  JLosdB- 
don:  a  specimen  may  be  seen  in  *'  Imik 
retpecting  Lord  Mldon,*'  inserted  into  **  i 
Aptitude  Maximized  ^Sxpemeltr    ' 

b  See<«  Official  Aptitude  Hasin 
pense  Minuniied," 


^&. 
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W 


of  judge»»  the  higb  and  inteOeeliial  species  of 
Ubour  you  expect  from  them  ought  to  be 

To  the  operation  of  cramming  fuller  and  fuller 
the  pockets,  of  functionaries,  on  pretence  c^  se- 
aring aptitude,  what  shall  be  substituted  ?  The 
answer  has  been  alreadj  given — competition; 
that  is  to  say,  on  the  {lart  of  all  candidates  in 
whose  instance  appropnate  ^ititude,  in  all  its 
brandies,  has  been  m«de  manifest  bv  the  test  of 
examination,  as  above  spoken  of  unaer  the  head 
of  proposed  amendments. 

So  much  for  the  principles  of  the  noble  and 
learned  lord.  Have  you  a  curiosity  to  see  a  set 
«»f  a  different  sort?  Turn,  then,  to  some  of  those 
books,  which  have  for  their  author  a  person  who, 
when,  by  Whig  nurses,  Radical  principles  were 
to  be  overlaid  at  their  bhrth,  and  honourable 
noses  were  to  be  turned  up  against  them,  was 
spoken  of  as  being  a  man  who  *'  knew  more  of 
books  than  of  men  t'*  turn  to  those  books,  and 
there  you  may  see,  for  example,  the  two  above- 
exemplified  principles— the  fpreatest-hapfinsu 
principle ^^ihe  non^ita^ptnntment^  or  say  the 
ditapfMntment'fnifnmixtng  principle.  Is  your 
curiosity  strong  enough  to  carry  you  any  further  ? 
CK>  then  to  the  prindjile  which  prescribes  the  con- 
junction of  interest  with  duty-..say  the  interest. 
and-ditty'COHJoinifig  principle;  •  tnence,  on  to  the 
prindple  by  which  oficial  aptitude  is  asserted  to 
DO  augmented,  not  m  propwtion  as  offidal  emo- 
lument is  augmented^  but  in  proportion  as  it  is 
redweeif,*-..  these,  with  any  number  of  others 
you  please  fh>m  the  same  mint.  But  by  any  one 
of  these,  were  his  Lordship  to  take  it  in  liand  (for, 
for  the  purpose  of  argument,  even  the  impMtihk 
may  be  supposed  exitting^i  by  any  one  of  them, 
were  his  Lordship  to  take  it  m  lumd  and  msike 
application  of  it  from  the  wocdsack, — such  a  scene 
of  nausea  might  be  produced  by  it — such  a  scene 
as  delicacy  rorbids  the  mention  c/L 

In  order  to  its  aoswerinc  iti  purpose,  in  what 
Btate  should  a  prindple  her  Antwer:  It  should 
be  in  the  highest  state  of  condensation ;  oom- 
]msed  in  the  compass  of  two  or  three  woras,  con. 
cisting  for  example,  of  a  eubttantive  with  its 
attached  adjective^  at  (as  some  say)  attributive: 
though  the  affective  may  be  a  substantive  used 
e^ectively,  and  other  the  one  or  the  other,  or 
both,  may  be  composed  of  words,  two  or  even 
any  greater  number,  so  as  there  be  not  a  verb : 
the  words  strung  together  in  the  manner  of  the 
name  given  to  anarfiamentary  bill  in  the  votes, 
and  the  name  given  to  anjrthing  in  the  German 
language.  Now,  then,  say  here,  for  examples, 
**  greateet  happineu  prindple^^  —  ^  non-dleap- 
poimtment  prtneiple.  In  this  way,  the  prin- 
ciple^  with  its  two  or  three  words,  exhibits  the 
■nbstuice,  and  performs  the  office,  of  a  rule:  — 
of  a  rule  which,  if  expressed  at  len^,  would 
occupy  perhaps  more  ttian  as  many  hues.  Now, 
then,  wny  employ  the  matter  in  tfUt  form,  rather 
thanin  that  of  a  rule  9  Answer:  Because,  when 
thus  reduced  in  bulk,  it  is,  in  every  instance, 
capable  of  being  made  to  enter,  and  accordingly 
always  does  enter,  into  the  composition  of  a  sen- 
tence :  whereas  a  rule,  and,  in  particular,  the  rule 
of  which  the  principle  is  a  sort  of  abridgment,  can 

*  This  prindplcL  It  is  true,  we  may,  by  and 
by,  see  his  Lordship  himself  holding  up  to  view. 
Yes:  but  how  ?  let  Pope  speak— 

•'  Damn  wtth  fiUnt  pniae,  assent  with  dTil  leer; 
AniA,  without  sneering,  ottwrs  teach  to  sneer." 


awipfyt  but  not  extravagonify,  paid  for.    But 
what  I  say  in  point  of  principle,  is,  that,  go- 


seldom  find  expression  in  a  number  of  worda 
small  enough  to  admit  of  its  performing  Uiia 
office. 

In  the  instance  here  in  question,  not  very  ex- 
ceptionable (it  is  true)  on  aeoonnt  of  its  lensth, 
how  much  soever  on  other  acoountk  is  the  loim 
of  words,  by  which  expression  might  have  been 
^iven  to  a  rule  suited  to  the  purpose  of  convey- 
ing the  advice  which  it  was  his  Lordship^s  pur- 
pose to  give,  and  see  taken :  and  this  advice  waa 
of  the  number  of  those  which,  on  no  occasion^ 
find  estabUshed,  in  noble  breasts,  any  more  than 
in  honourable  ones,  any  violent  averuon  to  them 
—any  very  obdurate  reluctance  dther  to  the  re- 
cdving,  or  to  the  acting  upon  them.— itfaAee  the 
remuneration  of  all  offices  as  large  as  the  people 
will  endure  to  see  it  made;  in  these  words  mar 
be  seen  the  rule :  — that  notHe  and  honourable 
younger  sons,  and  eldest  sons  during  the  lives  of 
their  respective  noble  fathers  (not  to  speik  of 
said  fathers  themsdves,)  may  be  provided  for  ae 
nobly  as  possible :  here  may  be  seen  the  reason 
of  the  rule. 

Now  for  the  oondosion  of  this  same  prindple 
—  *'  what  I  say  in  point  of  principle  is  Uiat, 
generallv  speaking,  their  remuneraUon  ought  to 


eleven  sources,  out  of  whidi  fees  are  made  to 
spring.  All  this  talking  backwards  and  fbrwarda 
we  have  had,  and  here  we  have  the  result  of  it  i 
and  thus  we  have  before  us.  and  in  sense 
than  one,  his  said  Lordship*s  principles. 

If,  in  the  expontion  above  given  of  ^ese  i 

so-styled  prinaples,  any  errors  should  befbtmd, 
the  cause  of  them  may  perhaps  be— it  may  at 
any  rate  be  thooEht  to  be— in  the  author*s  bdng 
in  that  case  in  wnidi,  in  days  of  yore,  he  was  by 
the  noble  lord  looked  upon  as  being— namdy 
that  of  one  *^  knowing  more  of  books  thui  of 
men."  Assuredly.  whatMever  in  this  psrtieular 
may  be  the  case  with  other  men.  to  myself  it  haa 
not  happened  for  so  many  days  in  Uie  year  as  it 
has  to  his  Lordship  to  be  m  the  midst  of,  and  have 
for  the  object  of  knowledge*  the  noUe  brother- 
hood of  those  high  and  mighty  lords,  who,  on 
every  occanon,  as  they  never  cease  to  bear  wit- 
ness, have  fortfae  soleo^ects  oi  their  care,  church, 
king,  and  people  (church  first,  then  kinx,  then 
people,)  with  only  now  and  then  a  smafi  scntp 


of  care  for  their  respective  families;  «ni  «▼«« 
thii  never  otherwise  than  in  due  subordinatiaa 
to  that  care  paramount,  which  has  for  its  oluects 
the  said  church,  king,  and  people :  too  nobk^ 
each  one  of  them,  to  take  any  thought  tat  him- 
self, had  he  not  his  noble  friends  Tor  flappers: 
thdr  motives,  accordingly,  on  each  occasion,  dia- 
mond*—diamonds  of  the  very  first  water— watsr 
of  the  purest  khid,  scorning  the  use  of  fQteriiig^ 
sttmes ;  their  bressts  having  for  eompodtion  uSd. 
covering,  instead  of  flesh  and  blood,  plate  glass; 
having,  that  is  to  say,  dther  havinc  already,  or 
at  least  (as  was  the  case  with  a  certain  noble  lord 
in  former  day^  when  he  with  *'  all  the  rest  of  the 
talents**  were  m  power)  wishing  that  they  had. 

Let  me  not  here  be  accused  of  exaggeration* 
In  all  tills,  no  more  is  there  of  exaggeration  than 
had  place  in  the  language  of  the  noble  and  learned 
lord,  when,  anno  Im,  on  the  7th  of  February,  in 
his  character  of  Uw  lefoimist,  he  came  forwaid 
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nenlly  cpeaking,  tlieir  remunention  oug^t  to 
he  by  nlary,  and  not  by  fees." 

So  much  for  Mr.  Brougham :  come  we  now 
to  Lord  Brougham.  —  Mirror,  22d  February 
1831,  p.409.  — "  When  you  remunerate  a 
judge  hyfees,  aooording  to  the  steps  of  pro- 
cedure, you  expose  him  to  the  temptation* 
of  encouraging  delay  and  expense  in  order  to 
increase  his  own  emoluments,  and  thus,  in 
theory  at  least,  if  not  in  effect,  you  set  inte- 
rest in  opposition  to  duty.  To  be  sure,  the 
judges  in  the  higher  courts  are  not  apt  to  be 
Bwayed  by  such  feelings  from  the  straight  line 
of  their  duty,  whatever  be  the  temptation* 


with  that  glorious  undertaking  of  his,  by  which, 
**  all  exanreration"  expresaljr  denied,  perfection 
was  virtuuly  promised  to  the  judidaiy  establish- 
ment, with  its  system  of  procedure — all  by  so 
simple  an  operation  as  that  of  takine  in  hand  any 
twelve  men,  so  they  were  but  called  good  and 
true,  putting  them  into  a  box,*  and  thus,  as  in  an 
omnibus,  travelling  them  over  the  whole  field  of 
judicial  proceduie. 

To  return  to  purity.  In  this  same  state  of 
purity  his  Lordsnip  will  not  deny  them  to  be  — 
noble  lords,— noble,  and  most  noble,  ri^ht  reve- 
rend, and  above  all,  most  reverend— -alTof  them 
together.  No,  assundly ;  for  in  it,  lest  it  should 
escape  the  memories  of  this  **  numner  of  men," 
never  is  he  tired  of  reminding  them  that  they  are. 

As  to  those  judffes  who  will  have  to  bow  down 
to  him  and  hail  him  as  their  creator — those,  to 
wit,  whom  we  shall  see  him  alluding  to  under  the 
name  of  **  hMerjudgety** — they  are  not,  it  ap- 
pears, regarded  by  him  as  being  in  that  state  of 
absolute  purity,  after  the  manner  of  pure  gold 
rendered  so  by  having  passed  through  the  re- 
finer's fires :  some  little  alloy  of  a  less  noble  metal 
we  shall  find  his  discernment  reoognisingin  them : 
encompassed  as  they  are  with  ^*  temptation/* 
they  may  be  conceived  at  least,  if  not  absolutely 
behoved  to  be,  capable  of  yielding  to  it :  for  their 
being  brought  into  that  same  desirable  state, 
there  needs  nowever  but  one  simple  and  obvious 
Tecipe,  whidi  is  their  bein|^  placed  in  that  same 
exalted  and  puri^ng  situation  of  theiis,  in  which 
all  men  and  all  things  are  pure. 
•  To  these  jndffes,  the  said  creator,  of  course, 
considers  himsw  as  aggregating  his  said  crea- 
tures—his chief  and  ^^  other  judges,**  and  by  that 
same  simple  operation  endumg  them  with  tne  re- 
quisite portion  o£ purity:  in  wnich  gbrious  state 
we  shall  for  the  moment  leave  them. 

Thus  much  for  the  entire  foundation  of  the 
noble  and  learned  lord's  magnificent  edifice:  the 
^bundation,  composed  as  it  is  of  *•*  principles,'^ 
firar  in  number;  of  which  principles,  the  third, 
when  it  comes  to  be  laid  down,  is  styled,  not  a 
principle,  but  a  proposition  ;  and  the  fourth, 
which  is  styled  a  principle,  is  fio<  a  principle, 
but  a  composition,  composed  of  three  vroposi^ 
tions — namely,  the  diree  propositions  wnicn  the 
leader  has  been  seeing,  and  wiA  which,  in  a  de- 
gree best  known  to  himsdf,  he  cannot  fiulto  have 
been  edified. 

*  TemptaiionJ]  Behold  here  —  and  not  here 
4nily,  but  m  page  415  also— the  noble  and  learned 

•  Self-published  speech  of  Henry  Brougham, 
Esq.  M.P.,  7th  February  1828,  on  his  motion 
for  a  law  reform  commission,  p.  i. 


They  are  men  etrading  in  a  Ugb  end  cemf^ 
cuous  station — men  seketed/br  ikmr  umspet" 
ted  and  unmpeachabie  integrity;f  aa  wcH  ss 
for  their  great  experience  and  geno'mlfitmea^ 
for  their  exalted  stations.  They  are  likewiK 
under  the  observation  of  a  wateitfml  pmklit,\ 
and  a  jealous  Bar,%  and  many  of  them  have 
seats  in  either  House  of  ParliawuHt,^  where 
they  may  be  called  upon,  as  responau^le  ofiU 
cers,  to  explain  any  part  of  their  conduct  whidh 
may  be  considered  objectionable.  Neverthe- 
less, I  am  of  opinion  that  public  men,  however 
high  their  character  may  be,  onglii  not**  to 
be  placed  in  drcumstances  in  which  llieir  ia- 


eyes  wide  open  to  the  temptation^  and,  at  die 
same  time,  the  noble  and  leaxned  month  aajingin 
prayers  to  the  lords,  andbeseechingrtbcmtode. 
liver  him  firom  that  same  evil,  into  which,  at  tfait 
same  moment,  he  was  doing  what  depended  vpaa 
him — he  was  putting  his  rlietorical  powers  to  the 
stretch — for  the  purpjose  of  leadinff  and  pfamgiBg 
over  head  and  ears  himself  and  Uie  whole  nsa 
of  the  creatures  he  was  occupying  himadf  in  dn 
creation  of.  Witness  schedule  the  fizsK  of  the 
&i7/in  question,  in  the  last  edition  of  it;  witaos 
the  act,  into  which  in  due  course,  it  was  nRdfl»- 
tinated  to  be  transfigured,  with  its  arhemilr  the 
second,  and  the  several  fises  contained  in  it, 

t  Unspotted  and  unimpeachable  i«(tfrT/yJ 
Scene,  Utopia,  Of  the  romance  ao  iBtitnkl, 
characteristic  features  are,  efiects—  fdidtnns  cC 
fects,  existing  without  causes;  figs  growing oa 
thorns;  grapes  on  thistles. 

X  Fitness.]  By  what  means  ascertained?  Bat 
you  have  the  ^ffbct :  and  where  have  yon  the 


II  Over  men  such  as  they  are,  and  adected  m 
they  are,  what  need  of  any  such  or  any  other  i^ 
spectors? 

g  Jealous  Bar.  ]  Interested  in  all  the  abases  by 
which  the  judges  in  question  make  their  nrofic; 
anxious  to  be  railed  to  theotnation  in  wfaidi  thu 
profit  grows,  and  in  those  same  sitnatjooatecame 
in  for  shares  in  that  same  profit :  eyes  dosed,  is 
is  the  oyster  shell  against  me  kntfie,  rngsoBOt  duBc 
same  abuses.  Jealous  men  such  as  these ?0  yes: 
but  of  what?  Of  everything  which  can  lessm 
the  abuse,  or  prevent  the  angnoentation  of  k: 
such  being  their  interest,  and  without  ao  nach 
as  a  duty,  as  in  the  caseof  those  same  jodgea,  fir 
a  counterbalance  to  it 

%  In  Parliament.}  Oecupyinff  tbna  tn«i»» 
compatible  situations  .—  undertaknif  the  fulfil. 
ment  of  two  duties,  the  conjunct  fnlShBcni  ef 
which  is  (unless  one  and  the  same  man  can  be  ia 
two  different  places  at  one  and  the  same  ciBie)iihT- 
sically  impossible:  oneof  them  asitnatian  in  whka, 
if  accused,  eadi  man  will  be  his  own  judge;  nd 
thus,  bv  the  assurance  of  ftuitleas  and  nneaai- 
pensated  odium,  stopping  the  months  of  all  whs 
might  otherwise  be  accusers,  and  cnioying  the 
assurance  of  impunity  for  every  ptoatalde  and 
every  agreeable  mal-practice. 

**  Ought  noL]  Yes;  of  opinion  that  ther 
ought  not:  and  this  at  die  dose  of  a 
arguments  for  which  the  noble  and 


have  been  put  to  rack,  for  thepurpoae  of  i 

us  believe  diat  that  which,  in  oonsid 

the  danger,  "  ought  Aof*'  to  be  done,  may,  i 
and  in  spite  of  that  same  danger,  benevod 
dope;  and  which  he  aooovdisgiy  ptocceda  ladoL 
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I  io  oonlBct  with  their  duty.  But 
«feii  if  it  were  certain  that  his  interest  would 
succumb  to  his  duty»  it  is  of  the  greatest  im- 
portance to  avoid  placing  a  judge  in  a  situa- 
tion where  he  must  be  an  object  of  jealousy 
and  wary  suspicion.* 

*'  8u<&  are  the  grounds  on  whldi  I  contend 
that  even  the  kigkerjudffes,^  who  act  under 

*  Sutpieion.']  Whereupon,  having  strained 
every  nerve,  ana  squeezed  out  what  is  above,  for 
the  purpose  of  ■atisfyinff  us  that  fee*  may  be 
allowed  without  the  production  of  prependerant 
evil,  he  says  they  ought  m^  to  be  allowed:  and 
thereupon  proceeds  to  allow  them  to  the  judges, 
of  whose  benefices  A«  is  patron,  and  whose  prats 
are  accordingly  hi*  profits,  and  for  whom,  for  the 
multiplication  of  those  profits,  he  provides  the 
oecoMOfu,  twelve  in  numoer,  which  (orm  the  maU 
tcr  of  the  eecond  of  the  two  schedules. 

-^  Higher  judgetA  Higher  judges  indeed  I  — 
as  if,  in  those  wemthigher  judge*,  the  appetite 
for  ftes  were  lem  rabidthan  m  the  criers  or  their 
respective  courts;  as  if  the  existing  system,  with 
all  its  atrocities,  by  which  the  cry  Ibr  law  reform 
^as  been  called  forth,  has  had  any  other  cause 
than  the  rabidness  of  the  appetite  of  those  same 
jndses,  and  Uiose  ^'  whose  esute  they  have**^ 
with  their  hunger  and  thirst  for  the  delicious 
jnatter  of  which  those  same  fees  are  composed. 

^  Men  of  learning  and  integrity! ....  least 
likely  to  be  swayed  by  interested  and  selfish  con- 
aiderations,** .  • .  men  of  whom  it  is  barely  "pos- 
sible for  any  one  to  suspect,  that  they  can  nave 
any  other  object  than  that  ai  the  diligent,  active, 
and  impartial  performance  of  their  respective 
duties  :**  such  are  they,  under  the  painting  brush 
of  his  Lordship :  in  a  word,  the  in  face  jRomuU 
notwithstanding,  as  to  every  thing  but  ses,  youth, 
and  beauty,  so  many  Cnars*  wives  in  smaU.. 
clothes  are  diese  same  learned  judges. 

Behold  here  the  imagination  of  the  then 
learned,  and  now  noUe  and  learned  rhetorician, 
mounted  in  one  of  his  air  balloons,  and  in  its  wav 
to  the  moon  touching  at  the  planet  Utopia^  ana. 
In  the  person  of  ene  of  the  judges  of  that  region, 
thus  sketehinff  out  the  portrsit  of  a  Westminster- 
ludl  judge.  f<}ow,  then, » these  vagaries,  were 
they  mere  flights  of  poetry  in  prose,  nights  taken 
for  mere  self-amusement  or  uForget-me^nol,  no 
notice  would,  on  this  occasion,  have  been  taken 
of  them:  had  they  been  the  production  of  a  West- 
minster school-boy,  a  silver  groat  would  have 
been  given  as  an  appropriate  reward  for  them. 
But  no!  all  this  is  acted  upon  —acted  upon  as 
if  it  were  literslly  correct  and  tme;  and  accord, 
angly,  the  means  of  self-payment  ad  libiium  — 
the  means  of  ^orgmg  themselves  with  the  plun. 
der  of  the  afflicted— secured,  in  so  for  as  words 
from  this  quarter  can  ffo,  secured  in  and  to  the 
hands  of  these  same  judges. 

JIf  en  the  most  distinguished  for  their  success 
in  '^  the  indiscriminate  defence  of  right  and 
wrooff,'*  by  the  indiscriminate  utterance  of  truth 
and  falsehood  — .  men  the  most  distinguished  for 
their  success  in  the  most  mischievously  and 
shamelessly  mercenary  of  all  professions,  pre- 
sumed thus  to  be  above  all  others  most  disinter- 
ested !  And  cui  bono  9  for  what  all  this  laudation  ? 
for  what  but  for  ^  valuable  consideration  ?*'  By 
successful  laudation  of  a  prosecuted  murderer  or 
swindler,  nothing  mora  was  to  be  got  than  the 
lea -.the  fivegumeas,  once  paid:  whereas  firom 


the  eye  of  a  watchful  public  tmdjealoue  Bar^ 
and  who  are  themselves  men  of  learning  and 
integrity,  the  least  likely  to  be  swayed  by  tn- 
terested  and  eelfigh  considerations, — ^that  even 
they  oujgbt  not  to  be  placed  in  situations  in 
which  it  is  poseible  for  any  one  to  euspect  that 
they  can  have  any  other  object  than  that  of 
the  diligent,  active,  and  impartial  performance 
of  their  respective  duties.  Now,  if  this  be  the 
principle  which  ought  to  be  kept  in  view,  in 
reference  to  the  Ai>Aer  judges,  it  is  atiU  more 
important  to  act  upon  it  in  reference  to  all 
inferior  officers  of  justice.  They  do  not  stand 
upon  such  high  and  open  ground — they  are 
not  so  much  in  the  view  of  the  public — they 
are  not  so  immediately  reeponsible  to  parlia- 
ment—and they  ought  to  l^  emphatically  ex- 
cluded from  sudi  situations,  even  if  the  judges 
are  not. 

*'  There  is  one  nicety  in  regard  to  this  point 
which  ought  to  be  noticed.  A  judge  doing 
his  duty  under  the  eye  of  the  public  will  be 
induced  to  perform  it  well  and  diligently,  since 
upon  its  due  and  diligent  performance  will  de- 
pend his  fome  and  estimation  with  the  public, 
and  this  although  he  should  be  remunerated 
by  a  salary,  and  not  by  fees.  But  it  is  not 
always  the  same  vrith  inferior  officers ;  and  I 
am  told  that  in  Ireland,  where  an  alteration 
similar  to  that  which  I  propose  relative  to  the 
judges  has  been  made,  some  inconvenience 
has  been  felt  from  remunerating  inferior  offi- 
cers by  salaries  instead  of  fees ;  for  it  is  said 


the  laudation  thus  bestowed  upon  every  man  on 
whOTn  a  judgeship  shall  have  been  bestowed,  that 
profit  was  in  contemplation  which  has  accordingly 
come  into  possession  .—namely,  Uie  profit  com- 
posed of  the  difference  between  a  bounded  mass 
of  emolument  in  the  shape  of  *atary,  and  an  un* 
bounded  ditto  in  the  shape  of^jt. 

Oh  the  mgenuity— the  exquisite  ingenuity 
of  this  contrivance !  A  time  there  had  been, 
when,  the  purpose  being  thought  to  require  it, 
oondenmation  was  passed  by  him  on  that  peed, 
lenoe,  and,  reasons  on  that  side  being  in  exist* 
ence— reasons,  and  those  unanswerabM  ones,  — 
those  same  reasons,  or  some  of  them,  were  ac^* 
cordmgly  adduced.  Now,  the  plague  being  now 
to  be  inoculated,  what  was  there,  that,  for  this 
purpose,  after  what  had  been  done,  could  be 
done  ?  what  was  there  that  the  nature  of  the  case 
fbmished  and  admitted  of  ?  To  answer  this  ques- 
tion, and  do  what  it  was  possible  to  do  towards 

undoing  his  former  untoward  doings, behold 

him  taking  in  hand  this  same  infection, and, 

to  put  it  in  good  odour,  infusing  into  it  the  only 
semblance  ~  faint  as  it  is .— the  only  semblance 
of  a  reason  that  the  nature  of  things  allowed  the 
power  of  ingenuity  to  find  for  it.    This  u  a  use 

which  it  would  be  capable  of  being  put  to but 

in  what  case  ?  In  a  case  which  can  never  happen. 
Having  thus  taken  the  benefit  of  the  only  chance 
of  success,  which  he  saw  the  nature  of  tMmga 
furnishing,  then  it  is  that  he  turns  round — takes 
in  hand  this  bit  of  a  reason,  such  as  it  is,  and 
employs  it  in  the  propagation  of  the  profitable 

Sistilenoe,  and  thus  repairing  the  antecedent^ 
Isestq^ 
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that  the  consequence  has  been,  that  these 
officers  are  disposed  to  earn  their  sahiries  more 
easily  than,  and  not  so  well  as,  formerly,  and 
that  they  do  not  perform  their  duties  so  ac- 
tively as  if  their  remuneration  depended  on 
fees. 

**  But  I  think  the  true  duUnction  may  be 
made,  and  the  line  drawn  eomewhat  in  thie 
direction,  Thote  officers  may  be  made  depen- 
dent on  fees  altogether,  where  the  multiplica- 
tion of  the  fees  shall  not  depend  on  their  own 
discretion,* 

Mirror,  22d  February  1831,  page  412.  -. 
**  If  those  allowed  to  remain  were  made  not 
dependent  on  fees,  that  would  be  an  improre- 
menf" 


*  Improrement!  O  yes:  a  capital  improTe. 
ment  Dependent  —  independent  —  capital,  de- 
lightful tools  to  work  with  —  to  work  well  with 
—  this  same  ]^ — this  lovingpair  —  not  the  less 
loving  by  being  opposites.  Yes:  here  we  have 
again  our  old  acquaintance  —  Aptitude  it  at 
opulenee.  On  the  farmer  occaaiony  it  was  the 
intellectual  branch  that  was  to  be  provided  for: 
provided  for,  but  in  joint  tenant^  with  the  two 
other  branches  —  the  moral  and  tne  active :  the 
provision  now  nuide  has  the  moral  branch  all  to 
itself. 

Aptitude  it  at  independence — this  is  the 
manm  now:  and  can  independence  be  too  com- 
plete ?  No.  surdy.  There  we  have  the  maxim  s 
BOW  behold  the  application. 

Be  the  man  who  he  may,  either  he  is  already 
rich^  or  he  is  not:  if  yes,  m  that  case,  be  he  ever 
so  rich,  he  cannot  be  made  too  independent.  If 
he  is  not  rich  already,  —  in  that  case  the  reason 
b  the  same,  but  the  need  is  more  urgent ;  and  the 
auantitjr  needed  is  the  greater,  the  further  he  is 
nom  bon^  rich  already. 

Eveiythmg  cannot  be  done  at  once.  Stinginess 
-.-just  now,  stinginess  is  the  order  of  the  day. 
Stmginess  being  so  much  in  fashion,  his  Lord, 
ship  feels  it  prudent  to  content  himself  with  his 
fifteen  hundreds  a-year,  his  two  thousands  a-year, 
and  no  more  than  one  three  thousand  a-year: 
and  so,  for  some  time,  things  must  perhaps  con- 
tinue. Wait  awhile,  and  tnere  sits  Sir  Robert 
Peel,  who  has  a  book,  a  leaf  out  of  which  his 
Lordship  has  at  command,  and  may  borrow  with 
advantage.  Sir  Robert  is  a  ereat  admirer  of  Lord 
Bacon:  he  is  brimful  of  the  noble  philosopher 
and  chancellor;  he  has  him  at  his  iinger*s  ends. 
The  great  departed  statesman  is  prayed  in  aid, 
as  we  lawyers  say,  by  the  great  living  one,  when 
any  of  his  great  things  are  to  be  done.  Fiat  ex- 
perimentum^wM  the  characteristic  motto,  on  the 
strength  of  which  the  fame  of  Bacon  has  soared 
to  a  height  so  much  above  that  of  all  other  men. 
Fiat  experimentum^  was  the  motto  of  Lord  Ba- 
con ;  Fiat  experimentum.  is  the  motto  of  Sir 
Robert:  he  is  for  doioff  aU  good  things  gradu- 
ally ;  he  is  for  contoli&tion^  to  the  exclusion  of 
codification.  He  is  for  going  on  giving  to  every 
man  the  possibility  of  knowing  what  he  is  to  be 
punished  for  not  knowing:  going  on  —  but  at 
audi  a  pace,  that  after  some  huncned  years  em- 
ployed m  doing  it,  the  business  would  be  still  to 
do;  and  at  this  rate  of  travellmfr  his  Lordship 
may,  at  any  time,  without  prgucuoe  to  his  own 
plans,  be  in  fun  accordance. 
Now  then  for  one  of  Sir  Robert*!  practical  com- 


Febmary  22,  1831,  Mirror,  p.  414.  —hi 
pi^  414,  immediately  before  the  meotioBsf 


mentson  Lord  Bacon.  Behold  it  in  the  Sdpendiaiy 
Magistrates' Salary-raising  act  Attfaefintimtsl 
tntion  in  1702,  it  was  ^400  a-year ;  no  the  eya  of 
the  magistrates  themselves,  this  £400  a-jev  wws 
sufficient;  plain  proof— if  not,  thcj  woold  not 
have  aocepted  it :  to  them,  it  waa  satMKtMy: 
Patrick  Colquhoun^  whose  activity  waa  greaio 
than  that  of  aU  the  others  put  togetbcr,  and  who 
in  all  other  res;>ects  was  fully  equal  to  the  htst 
of  them  ~  Patrick  Colquhoon,  who  waa  knovi 
to  everybody,  and  the  only  one  of  tbem  who  wws 
known  to  anybody  —  said  as  mneh  to  the  autJMr 
of  these  pages.  But,  though  in  the  cyca  of  tks 
ineumbentt  there  was  enough  of  ic,  not  m  um 
there  in  those  of  the  noble  or  right  hoswunble 
patron^  whoever  he  was :  and  so  it  was  made  haJf 
as  much  again:  it  was  made  £600  a-year.  WcQ. 
what  followed?  When  they  had  got  it— tha 
same  £600  a-yeax_ still  they  were  not  cvay. 
thing  that  could  he  wished.  Theranoo 
Sir  Robert,  and  gave  them  a  couple  oifiiin 
a-year  more;  the  £600  he  made  £ 
then,  what  was  to  be  done  with  thia 
to  future  men  there  was  no  diflfeultjr. 
there  were  the  then  present  ooca:  what  to  do  n 
regard  to  them.  What?  Oh,  they  werecBtided 
to  it  on  a  double  account ;  so  imligettnJy  hsd 
thcT  behaved  themsdyes,  that  for  tlik  nmm  k 
had  been  found  necessary  u>  give  them  ll»  £801 
a-year  more,  to  make  them  behave  better:  as  tht 
same  time,  so  well  had  they  behaved  themadves, 
that  gratitude  joined  with  equality  and  cobbbi- 
ency  in  requirmg  that  these  known  and  tried 
men,  by  whom  such  merit  bad  been  dis|ila|wi, 
should  not  be  left  unrewarded,  what  the  reaela* 
tion  was  taken,  that  men  unknown  and  natriid 
should  be  thus  advanced.  Still  this  WMhnt  a  ssrt 
of  degeneration:  for  at  the  first  iiifmnim 
thev  got  half  as  much  again  as  they  had  bc4«»; 
and  at  this  second  they  got  no  more  umn  cae  iUsA 
as  much.  Rut  ftir  ftnhnt  wss  fslnt  hraitcd .  liii 
Lordship  is  made  of  better  metal;  and  lie  wfi 
act  accordingly :  let  but  occasioa  raW.aad,  casCK 
off  all  disguueu  he  will  stand  up  and  aa^  (ipcak- 


Nov 
?  As 


mg  Of  ms  batch  of  judges  with  their  feOowcsav- 
Yes;  the  worse  they  bdiave,  the  naore  tfacy  sUl 

have.    The  only  man  he  can  be  aftaki  of  la ^ 

Robert  Ped;  and,  on  this  gnoady  Sir  Raben 
will  fed  his  mouth  stopt;  stopt  by  a  pcccadeataf 
his  own  nuiking ;  stopt— or  (as  we  lawyen  mtf} 
ettopped  —.  prevented  by  an  etioppei. 

In  regard  to  ob^ett,  one  man  has  oae  aeit  «f 
object ;  another  man  another  sort  of  ot^ect.  Tkea, 
in  regard  to  experimentt^eaLfentnmtn  m  wn- 
suit  of  the  object — one  man  ia  lor  one  aoit  or  a- 
periment;  another  man,  for  another  ant.  3ly 
object  is  a  double  ones  to  nrniir  nffii  isl  aptliiiih, 
and  to  save  money.  For  securing  the  wputm^ 
I  have  the  teeuritiet  hereinabove  retetwcatm,  wmk 
hereinafter  exhibited :  for  saving  the  bobi^,  aod 
at  the  same  time  and  by  the  same  opesaiioa  pio- 
viding  those  same  securities,  I  enploy  an  ahcadv 
approved  instrument:  —  yes:  the  very  inain. 
ment,  which  in  all  other  cases  everybody  is  far 
employing,  and  employs  aeooidin^y.  Oaed: 
but  this  instrument  —  whatsis  the  name  of  it  ?  — 
The  name  of  it?  Why,  eompetUiomf  Kov 
for  an  exhibition — Scenes  Bight  HoooaiaUe 
House.  At  the  sound  of  the  word  4 
out  pours  a  deafening  sen 
"Compctithml  oF-^ 
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a  bottom,  mount  up  to  the  text,  and  therein, 
thos  you  will  find  it  written  :_*<  That  noble 
and  learned  lord  (Lord  Eldon)  laid  a  report 
on  the  table  of  this  House  respecting  the 
taking  of  fees  as  salaries,  in  which,  on  exa- 
mination, your  Lordships  will  find  some  ex- 
eeUent  principles  laid  down.  Another  report 
was  presented  to  the  House  ui  the  year  1796, 
in  which  the  subject  of  fees  is  again  taken 
up.  It  is  there  said,  that  no  inquiry  should 
be  made  whether  a  fee  was  claimed  by  esta^ 
blished  practice,  but  whether  it  was  one  which 
ought  to  be  continued,  and,  if  it  was  not,  it 
should  \)ecut  off.  Accordingly  it  was  recom- 
mended that  some  of  the  fees  then  existing 
shoidd  be  abolished,  and  amongst  others  those 
called  copy-fees,  as  unfit  to  be  continued.  I 
might  also  instance  the  recommendation  of 
the  Chancery  Commissioners  in  1826 — that 
fees,  as  salaries,  in  most  cases  should  be  done 
away  with.*** 


est  honor  !**  The  cry  subsided,  and  the  faculty 
of  speeofa,  and  something  in  the  guise  of  argu- 
mentatioa  retained,  comes  thereupon  something  to 
diis  effect:  —  Competition?  yes:  jpoodin  erenr 
other  case:  good  as  applied  to  furnishers  ci goods 
of  all  sorts:  good  as  applied  to  furnishers  of 
personal  servtcet  of  all  sorts:  —  yes:  good  in 
ihose  cases :  but  in  this  case,  what  can  be  more 
absurd.  Absurd  ?  What,  are  not  official  services 
personal  serrioes  ?  Vest  but  these  must  be  ex- 
cepted. Excepted?  and  for  what  reason?  For 
what  reason?  O  don^  talk  of  reason.  No—  not 
on  tMs  occasiont  occasions  there  are,  on  which 
there  is  nothing  for  reason  to  do :  matters  there 
are.  which  reason  has  nothinf  to  do  with,  nor  they 
with  reason:  matters,  if  appued  to  whicn,  reason 
is  outof  ]daee.  Yes,  that  there  are;  ana  this  is 
one  of  them. 

So  much  for  Right  Honourable  House;  and, 
to  save  trouble,  the  same  scene  may  serve  for 
Honourable  House. 

Mark  with  what  refinement  and  astntia  it  is 
worded — this  so-ealled  improvemeni  of  his  Lord- 
afaip^s.  Is  it  that  there  shall  be  no  fees?  Oh  no : 
only  Uiat,  how  much  soever  there  is  of  them,  the 
learned  persons  are  not  to  be  left  ^  dependent " 
on  them.  Aceordini^y,  in  the  first  pkioe,  there 
are  to  be  ftes,  at  any  rate :  this  for  the  sake  of  the 
stimulusi  and  as  to  what  fees,  see  section  the 
second,  as  above.  But  whatever  may  turn  out 
to  be  the  amount  of  those  fees,  what  a  sad  thing 
would  it  not  be,  if  men  were  left  dependent  on 
tfaem  ?—  and.  so  uncertain  is  that  amount^  would 
not  this  be  the  ease,  if  something  certain  were 
not  added  ?  Thereupon  comes  the  necessity  of  a 
salary;  whtdi,  as  mdependenoe  cannot  be  too 
complete,  cannot  (so  you  have  seen  already)  be 
too  "am^.** 

*  Done  away  wUK]  A  delicate  matter  this : — 
a  truly  delicate  matter :  and,  each  time,  what  is 
it  that  has  been  done?  Answer:  Just  what  was 
intended  to  be  done. 

Anno  1796,  was  made  one  report :  and  what 
vras  done  ?  That  which  had  been  intended. 

Anno  18S6,  another :  and  what  was  done  ?  That 
which  had  been  intended. 

Anno  1831,  was  made  this  speedi :  this  speech 
made,  and  in  pursuance  of  it  a  bill  brought  in, 
and  that  biU  passed  into  an  act.  And  now,  what 


22d  February  1831,  Mirror,  pp.  414, 415. 
— '<  Bottomed  on  these  recommendations,  I 
propose  to  your  Lordships  that  no  fees  shall 
in  future  be  taken  by  the  masters,  and  I  would 


has  been  done  accordingly.  Here  »  a  malady-- 
a  most  excruciating  malady :  compare  the  ope- 
rators, and  note  their  several  perfmrmances.  The 


was  intended  to  be  done?  Answer^  That  which 
.^  _ ,        .. :..__i__    Here  »  a  malady- 

:  compare  the  op 

, perfmrmances.  Tl 

former  operators  confirmed  it;  but  they  did  not 
exasperate  it ;  this  last  operator  has  confifroed  it, 
and  ne  has  exasperated  it.  Immediately  in  his 
sdiednles  will  this  be  seen  by  readers,  and  in 
process  of  time,  as  the  act  comes  into  operation, 
felt  by  suitors. 

•'  Fe«  as  salaries  V*  No:  — e<  sse  vide  Hver* 
siiatem,  as  Lord  Coke  says.  Take  them  not  as 
salaries.  No:  take  them  as  something  else ;  uke 
them  as  anything  else:  for  example,  as  oonsti* 
tuting  a  stimulus:  and  by  the  first  opportunity 
let  men  *' behold  how  good  and  joyful  it  is:**  — 
call  it  ^*  SLJhir  stimulus.**  Capiui  indeed  is  this 
distinction — choice  the  discernment  exemplified 
in  the  making  of  it !  Behold  the  stress  laia  upon 
it;  figure  to  yourself  learned  lords  and  learned 
gentlemen,  one  after  another,  mounted  upon  it  a 
cock-horse,  and  riding  off'upon  it. 

**  Excellent  principles.**  Yes,  excellent  prin- 
dples  doubtless.  But  what  were  thev?  (says  a 
reader. )  What  were  they  ?  answer  I:  this  is  more 
than  I  know;  and  I  will  spare  to  myseff  the  la. 
hour  of  looking  out  for  them,  and  commenting  on 
them,  and  to  you  the  labour  of  reading  them. 
What  he  has  now  before  him  may  surely,  and 
without  injustice,  be  taken  for  a  fair  sample  of 
them.  And  the  result  of  them— what  is  it  ?  It  is 
this :  be  the  fee  what  it  may — if  it  ought  not  to 
be  continued,  it  ought  not  to  be  continued :  if  it 
ought  to  be  cut  off*,  it  ought  to  be  cut  off. 

But,  even  after  taking  the  benefit  of  this  re- 
servation —  of  this  distinction,  in  virtue  of  which 
they  might  be  taken,  in  so  far  as  they  were  not 
taken  as  salaries— not  taken  qud  salaries, — even 
they  —  an  of  them  —  all  the  ingredients  in  this 
sweet  paste  are  they  to  be  done  away  with  ?  Oh 
no ;  that  would  be  carrying  things  too  far :  some 
of  them,  yes;  but  only  some  of  them.  Thus  far 
anno  1798.  But,  anno  1826,  with  the  benefit  of 
a  course  of  consideration  carried  on  durins  the 
interval  of  eighUand-twenty-years,  learned  lords 
and  gentlemen  had  stretched  their  legSy  in  such 
sort  as  to  have  got  a  step  farther:  the  recommen- 
dation (as  we  see)  then  was —that  ^^fees  as  sa^ 
laries  should  in  most  cases  be  done  away  with.** 
Wliat !  not  in  atf  cases  ?  not  without  the  benefit 
of  this  distinction?  Oh  no:  What!  and,  not 
even  with  the  benefit  of  this  distinction  ?  No ;  not 
even  in  thu  case:  that  would  still  be  ^oins;  too 
far ;  only  in  some  cases;  whereupon,  m  all  the 
other  cases,  in  every  one  of  which  the  same  sort 
of  mischief  is  produced,  they  remain  established. 
Behold  the  problem  solved :  attod  erat  faciendum 
est  factum  ;  and  x  i^  y  are  found  to  be  «  0. 

Hang  half  and  save  half,  says  a  familiar  adage; 
this  adage  learned  lords  and  gentlemen  have 
taken  in  hand,  made  it  into  a  maxim,  and  im- 
proved upon  it :  say  han^  hd{fand  save  the  whole 
—saying  this,  you  have  it  in  its  improved  state. 

Look  at  the  fees  called  copy-fees;  on  them  may 
be  seen  a  mark  set:  they  are  marked  out  to  serve 
as  a  scapegoat  to  be  sacrificed.  To  be  sacri6ced  ? 
and  why  ?  That  the  rest  may  remain  unsacrificed> 
and  be  saved.  But  this  scapegoat,  wat  he  th^ 
upoa  sacrificed ?  has  be  since  been  sacrifioedP 
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have  thote  of  the  clerks  so  regalated  as  never 
to  exceed  n fixed  maximum:*  and  that,  while 


Qiutre  eeo.    Is  he  intended  to  be  sacrificed  ? 
Wait  and  see. 

Directions  to  public  servants^  such  as  legisla- 
tors and  reporting  chairmen  of  committees ;  taken 
from  Dean  Swift's  '^  DirectionM  to  Servants:** 
•^  When  you  have  anything  to  report  upon,  what 
honest  men  wish  to  see  done  away  with,  and  vou 
do  not  like  to  part  with,  recommend  that  it  snail 
be  done  away  with,  but  take  care  that  the  quan- 
tity so  recommended  to  be  done  awav  with,  shall 
be  an  indeterminate  quantity;  *'^ tomey**  for 
example ;  or  in  esse  of  pressure,  you  may  even 
say  moet ;  in  the  iotit  ensemble  of  this  recom- 
mendation,  people  will  see  youx  good  disposUiony 
yoar  good  intention:  in  the  qualifying  adjunct 
some  or  most,  they  will  see  your  caution  —  your 
prudence*  Seeing  all  this,  how  can  they  be  so 
unreasonable,  these  same  people,  as  not  to  be 
satisfied?  Well  then;  if  they  are  satisfied,  then 
everything  is  as  it  should  be:  and  there  the 


And,  what  if  they  had  been  intended  to  be 
abolished  ?  what  if  tney  had  been  abolislied  ac- 
cordingly —that  is  to  say,  in  so  far  as  it  was  and 
is  in  the  power  of  parliament  to  abolish  them  f 
What  then9  Ask  Ix>rd  Tenterden.  The  table  of 
these  fees  hung  up  or  not  hung  up— hung  up«  and 
in  the  sight  <x  everybody — the  fee  in  question 
being  of  the  number,— will  it  be  thus  kept  from 
being  exacted  ?  Oh  no;  not  it,  indeed.  It  will  not 
the  less  continue  to  be  exacted ;  at  any  rate,  if  it 
be  under  and  in  virtue  of  a  situation  the  patronage 
of  which  belongs  to  his  Lordship.  Well;  but 
nippose  a  table  of  fees  established — a  table  sta- 
ting  the  several  occasions  on  which  fees  may  be 
taken,  and  the  fees  that  maj  be  taken  on  those 
several  occasions,  and  on  this  or  that  occasion  a 
fee  taken  to  an  amount  greater  than  that  which 
is  so  allowed  :^suppose  this  done,  and  the  extor- 
tion brought  before  his  Lordship,  will  not  the  ex. 
torter,  as  such,  be  punished  for  it  ?  Oh  no.  What 
then  ?  Why,  restitution  will  perhaps  be  ordered. 
Suppose,  for  example,  six  shillings  the  amount 
of  ttiefeeanowed,and  ten-and-sixpence  the  money 
taken  x  you  have  but  to  make  application  to  the 
court ;  and,  so  it  be  not  in  the  way  of  a  criminal 
prosecution,  but  in  a  quiet  civil  waj,  it  will  cost 
you  not  more  than  some  number  of  times  as  many 
pounds  as  the  shillings  you  sue  for ;  and  restitution 
of  the  whole  ten-and-sixpence,  or  of  the  four-and- 
sixpence  difference,  will  or  will  not  be  ovdeied:* 
and  so  toties  guoties^  as  oAen  as  you  please. 

There  you  see  the  power  of  parliament  —  there 
you  see  the  effect  or  it,  when  applied  with  the 
purpose,  entertained  or  pretended,  of  preventing 
extortion  by,  or  in  any  way  direct  or  mdirect  to 
the  profit  of,  learned  judges. 

*  jt  fixed  maximum,\EaLch  fee  a  sum  deter, 
minate  and  unincreasable$  Yes:  if  indeed  tfiat 
be  the  meaning,  so  far  so  good.  But  of  those 
same  unincreasable  sums,  suppose  the  number 
left  increasable,  ad  ii{/Sffltom,  —  increasable,  at 
the  pleasure  of  those  whose  profit  rises  in  proper- 
tion  to  the  aggregate  amount  of  them;  mcreas- 
aUe,  by  means  to  the  existence  of  which  the 
noble  and  learned  eves  were  open,  in  the  manner 
and  to  the  degree  that  we  have  seen:  and  these 

•  In  Official  Aptitude  Maximized,  j^c,  see 
Indications  respecting  Lord  Eldon^  pp.  369  to 


all  great  temptation^  to  multmfy  /onUf  i 
create  delay  and  expense  to  the  8uitora» 


sums  accordingly,  by  those  same  noble  aad 
learned  hands,  put  into  the  pre-emineBdj  leam> 
ed  though  not  ennobled  podcets;  between  which 
and  the  noble  one  there  is  a  communicBtiaB. 
Suppose  this,  and  vou  will  see  in  vrliat  way  it  is 
that,  upon  his  Lordship's  plan,  *"*•  aU  t^mplatiaa 
to  muUijdy  forms^  and  create  delaT  and  expeair 
to  the  suitors  "  is  to  be  removed.  Moreover,  faoe 
again  comes  the  *'^ stimulus :**  for,  whether  bum 
notwitlutanding  such  removal,  ^*  enoagfa  (tndr 
Lordships  are  assured)  will  be  left  aa  a  €ui  tfi- 
mulus  to  the  speedy  dispatch  of  burinesa^'  fm 
refreshment,  preparatorily  to  thia  pozt  of  the 
speech,  instead  of  an  orange,  presents  himself 
here  to  my  imagination  his  JLordshxp  takmg  oat 
of  the  learned  pocket  a  botde,  ana  oat  or  the 
bottle  a  good  swig  of  Lethe  water,  to  enablefaini 
to  forget  that,  in  the  esse  of  an  office  aveeicned 
with  emolument,  as  the  office  has,  ao  baa  the  sa- 
tronage  of  it,  a  determinate  value  ;  and  tbat  vm 
value  riseSf  and  that  in  a  determinate  psopatiia^ 
with  the  value  of  the  office. 

Fixed  or  unfixed:  —in  one  or  oths  of  these 
two  cases  must  be  the  amount  of  thia  same  maxi- 
mum oi  this  same  muriate  of  golds  if  fixed,  eff 
ffies  the  sHmulus:  if  unfixed,  then  llova  m  the 
temptation"^  that  temptation,  which,  by  men  ia 
the  situation  in  question,  alwaya  has  been  yieUed 
to —  that  temptation,  which,  so  Iodk  aa  maa  m 
man,  will  oontmue  to  be  yielaed  to —  that  temp- 
tation, which,  seeinsr  all  this,  and  seeing  it  ao  ab- 
solutely irremoveable,  his  Lordship  ia  ao  decs- 
mined  to  **  remove.** 

+  Temptation.  ]  Yes :  here  we  have  tamptatim 
again.  Already  we  have  seen  him  atating  whsi 
the  tempution  is  — showing,  demonstEating,  aad 
by  uncontrovertible  reasons,  that  it  ia  one  which 
no  judge,  nor  any  officer  in  an  office  aubotdhiiie 
to  that  of  judge,  ought  to  be  expooed  to;  sad 
thereupon,  eyes  wide  open  to  the  irreaiatiblflncs 
of  it,  and  the  mischievousness  of  it,  cornea  tW 
determination  to  expose  them  to  it — to  expoie 
them  to  it,  all  of  them,  judjns  and  their  anbor- 
dinates  together:  whioi  said  determination  ve 
have  seen  accordin^y  in  his  biQ,  now  passed 
into  an  act,  carried  mto  practice. 

Yea,  venly; — here  have  we  this  «ne  temtp- 
tation  again  m  this  same  speech,  taken  into  cse- 
sideration  a  second  tune  —  laid  before  their  lard- 
ships  and  the  public  a  second  time;  and  the  coa- 
sequences  of  it  a  second  time  full  in  view ;  the 
determination  a  second  time  formed — the  dktcr- 
minadon  to  expose  his  judges  to  it — tris  jodgei 
and  their  subordinates, — and  thoa  to  hnaf^  opoa 
the  whole  country  the  evils  so  ftilly  in  ha  vkw 
—  the  evils  of  factitious  expense,  daaj,  and  vex- 
ation, with  their  accompaniments,  denial  and  sak 
of  justice:  —  sale  of  it  to  the  compatativdy  lew 
— denial  of  it  to  aU  besides;  that  ia  to  say,  to  the 
vast  minority  of  the  thus  oppressed  and  plnn- 
dered  people. 

But  for  all  this  evil,  a  oompenaatioD  —  a  per 
contra  —  is  now  and  in  the  same  breath  sposa 
of  as  provided:  and  by  this  same  per  contra  we 
are  to  understand  the  evil  to  be  overb^anced. 
And  this  same  per  contra-^ what  ia  it?  It  ia 
neither  more  nor  less  than  a  stimulus  ;  nasnciy, 
the  old  stimulus*  which  we  have  seen  already, 
and  which,  for  the  present  purpose,  ia,  on  the 
present  occasion,  aeam  brouj^t  forward, -.acd« 
m  that  its  former  coaracter,  re-exbihiied* 
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tntcved,  enougli  wdl  be  left  u  a/air  gHmubu* 
CO  tbe  speedy  dispatch  of  basiness." 

22d  February  1831,  Mirror,  p.  415.  — 
**  These  high  incomes  from  fees  are  not  con- 
fined to  the  Masters.  Their  clerks  also  have 
incomes  averaging  about  £1600  a-year  each : 
two  hav^  as  mu<£  as  £2500.  There  is  only 
one  who  has  as  little  as  £1000,  because,  in 
his  case,  I  think  very  properly,  it  was  refiised 
to  allow  any  fees  to  be  taken.  I  must  own 
I  look  upon  those  *  gratuities,*  j  as  they  are 

*  Fair  tHmulut,]  Yes;  sure  enough,  here  we 
have  utotller  eld  acquaintance — a  vexy  old  ac- 
quaintance. It  has  now,  however,  received  a 
eonsiderable  improvement.  In  the  former  in- 
stance, on  the  former  occasion,  it  wm  a  ^  litUe** 
One}  that  was  the  best  and  the  most  that  could 
then  be  ventured  to  be  said  of  it  The  time  beioff 

St  seems  to  have  been  thought)  come,  the  epu 
ei/air  is  applied  to  it,  and  wim  this  polish  put 
upon  it,  it  is  presented  to  Us  for  acceptance :  and 
•uch  (it  seems)  is  its  virtue,  and  so  ample  the 
service  it  always  has  rendered,  and  never  will  ful 
to  render  to  justice^  that  the  good  effects  of  itare 
regarded  as  overbalandng,  as  just  mentioned,  all 
the  evil  ones  apprehendednom  the  temptation  in 
contunction  with  which  it  is  now  mentioned. 

The  case  (as  we  have  seen)  i^-i  that,  for  the 
meuurft  in  question  —  namely,  the  estabnshment 
of  the  mode  of  remuneration  thus  (as  we  have 
•een)  exposed  by  his  Lordship— fi»  tUs  mea- 
sure, composed  of  the  real  evil,  and  the  imaginary 
good  by  whibh  that  same  evil  is  supposea  to  be 
overbalanced,  he  has  now  (yon  see)  if  you  will 
believe  him,  found  a  lottom.  By  this  bottom 
(it  most  be  presumed)  what  is  meant  iS  a  JfiMl{/L 
cation.  The  justification  being  thus  fdead^  It 
would  be  injustice  not  to  exhibit  it:  here  accord- 
ingly it  may  have  been  seen  debited;  and  of 
the  hreadih  of  this  hoitomj  if  such  it  be,  we  havs^ 
as  above,  been  taking  measure. 

Good  heavens !  (says  somebody)  what  a  pother 
is  all  this  !i.aU  about  a  word— a  single  word! 
True:  a  single  word;  but.  once  more,  think  of 
what  importance  it  is — this  same  word!  Be- 
fore you,  you  see  a  man  to  whom,  in  eloquence 
and  deceptive  language,  scarcely  does  the  whole 
Gountrr  contain  any  koo#n rival—  this  man  you 
see  calling  forth  his  matchless  powers  — what- 
soever of  them  he  Han  mtister  — and  employing 
them  in  support  of  this  inexhaustible  source  of 
human  misery — the  yrwdtie  of  denying  and  sell, 
ing  Justice — selling  it  to  the  tens  of  thousands, 
denying  it  to  the  millions,  and  thus  devoting  the 
DiQiions  to  wrong  without  remedy:  and  in  this 
one  word  is  contained  the  whole  or  what  the  vast 
arsenal  of  his  resources  Can  furnish  for  the  de- 
fence or  so  much  as  the  palliation  of  the  enormity : 


fees,  are  these  same  gratuities  —  we  see  how. 
Af^er  speaking  of  ^fiei.''*  he  immedhitely  ailer, 
without  having  noticed  any  distinction,  says 
*^  these jgraiuitiet,^  Things  m  themselves  so  dif. 
ferent,  how  came  they  here  to  be  thus  confound. 
ed  ?  Foul  as  is  the  abuse  of  fees  so  extorted,  as 
has  been  seen,  —  still  fouler  is  the  abomination, 
to  which  the  name  olt gratuities  has  been  attached. 
In  the  case  of  a  fee,  the  quantum  Is  fixed;  in  Uie 
case  of  a  gratuity,  it  is  unlimited :  predeiermifiate 
limit  it  has  none ;  limit  it  has  none  but  that  which 
Vol.  V. 


ealled,  as  in  every  respect  most  objectionable. 
If  1  were  not  dispoied  to  adopt  a  drcuitout 
mode  of  describing  those  sums,  as  gratuities 
for  administering  what  is  called  justice,  I 
should  be  tempted  to  call  them  by  that  brief 
but  expressive  naine  by  which  the  public 
would  call  them — *  bribes;*  and  I  shall  be 
able  satis&ctorily  to  prove  them  such  to  your 
Lordships.  These  gratuUks,  or  whatever 
other  mime  they  deserved,  are  not  taken  by 
the  Mdsters;  I  wish  they  Were,  as  then  the 
high  character  and  station  of  the  Master  would 
prevent  the  imputation,  that  for  such  thinga 
justice  was  eold  in  one  of  the  highest  of  our 
courts.  I  could  wish  that,  even  in  that  case« 
the  tenmtation  did  not  exist ;  but,  in  practice, 
the  ta&ig  them  by  the  Master  would  not 
have  the  same  bad  effect  as  in  the  case  of  the 
CUrh:* 

Page  417.  ^  '*  You  do  not  do  so  in  other 
cases: — in  the  Ck>urt  of  King's  Bench,  for 
instance,  yOu  pay  the  judges  out  of  the  con- 
solidated fund.  It  may  be  correct  to  take 
these  fees  from  the  suitors,  to  levy  on  them 
all  the  expenses  of  the  proceedings ;  it  may 
be  proper  to  make  Chancery  suitors  pay  the 
judge  on  the  Bendi,  and  pay  the  expenses  of 
the  Chancery  Court ;  it  may  be  right  that 
the  suitors  diould  be  taxed -^  all  this  I  will 
admit ;{  but  then  I  contend  that  no  more 


it  determined  in  each  individutU  instances  de« 
temrintf,  and.  by  what?  Bv  the  need  which  the 
suitor  has  of  the  services  of  the  ftmcdonary ;  that 
is  to  sajT.  by  the  fri/ which  it  may  happen  to  him 
to  be  affiicted  trith,  ifL  at  the  time  m  qaestionf 
those  same  services  foil  of  being  performed :  by 
the  amount  of  this  cvU,  coupled  with  the  tempers 
of  the  two  parties — namely,  on  the  one  part,  tho 
degree  of  hardihood;  on  the  other  part,  the  de« 
gree  of  timidity.  From  one  and  the  same  solidtor, 
ahold  functionary  will  exact  any  number  of  times 
the  amount  that  a  timid  functionary  would :  from 
a  timid  solicitor,  one  and  the  same  function^ 
ary  will  exact  any  number  of  times  the  amount 
of  what  he  could  from  a  resolute  one:  the  soU» 
eitor^  I  say,  rather  than  the  suitor;  the  case  be- 
ing — that,  throughout  the  whole  field  of  regular 
procedure,  matters  are  in  such  sort  arranged, 
that,  for  the  suitor  to  see  to  his  own  business  —  to 
look  after,  and  take  care  of,  and  make  movision 

for,  his  own  interest^ is  impossible:  the  hands 

in  which  the  care  of  it  is  lodged  being  those  of  a 
set  of  other  men,  in  confederated  swaims,  of  each 
individual  of  which  the  interest  is,  on  each  occa* 
sion,  in  relation  to  that  of  the  hon&Jide  suitor,  in 
a  state  of  diametriod  and  constant  opposition. 

X  MmitA  Somewhat  wide  admissions  these.' 
However,  if  given  no  otherwise  than  hypotbetl- 
cally,  ana  for  the  purpose  of  the  argument — not 
categoricaUy  and  absolutely— let  them  pass.  Let 
them  not,  however,  pass  unheeded — these  griev« 
ances  thus  lightly  doJt  with ;  look  at  them  a  little 
more  attentively. 

1.  Grievance  the  first — Taxes  on  justice,  or  say 
law  tates,  in  the  shape  cX  stamp^uties.  For 
receiving  on  their  shoulders  a  portion,  whatever 
it  be,  of  the  burthen  hud  on  the  people  for  the 
aggregate  of  the  expenses  of  government, — selec 
»ton  made  of  tbe  mdividuau  already  soffeiing 
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should  be  taken  firom  the  pocket  of  the  Bidtor 
than  goes  to  pay  the  expense  of  the  court 


vnder  a  particular  affliction,  in  preference  to  thoae 
who  are  not  suffering  under  any  such  affliction: 
the  amount  of  this  burthen  varying,  in  unknown 
quantities,  upon  a  scale  of  such  lengthy  that,  in 
an  unaacertainable  proportion,  the  victiins  even 
sink  under  it,  and  are  completely  crashed.  Would 
youbeconsbtent?  To  these  same  objects  of  your 
oppression,  add  then  the  lame,  the  blind,  the 
maimed — and  those  afflicted  with  the  rheuma- 
tism, the  gout,  and  the  stone;  and,  for  further 
consutency,  if  these  be  not  enough,  the  orphan, 
the  widower,  and  the  widow,  for  and  during  the 
first  year  cf  mourning :  all  this  for  the  purpose 
of  keeping  off  the  bufthen  from  the  members  of 
the  community  at  larpie,  on  whom,  when  distri- 
t>ut«l  among  them,  tt  would  lie  but  as  an  im. 
palpable  powder,  the  pressure  of  which  would  be 
altogether  imperceptible.* 

2.  Grievance  the  second— an  ahute  .•—taxes  on 
Justice  in  the  shape  of  law  fees.  Penons  selected 
finr  the  being  subjected  to  the  burthen,  the  same; 
the  produce  carried  to  the  particular  account  of 
the  expense  employed  in  the  remuneration  of 
judicial  functionaries;  some  renderin^^  more  or 
less  service,  some  rendering  none.  Distmguiahed 
from  and  above  the  before  mentioned  is  this  se- 
cond tax,  by  its  capacity  of  being  augmented — 
we  have  seen  how — au^ented  to  the  utmost — 
by  those  whose  interest  it  is  so  to  augment  it,  and 
who,  accordingly,  to  the  power  add  constantly  and 
on  each  occasion  the  inclination,  the  determina- 
tion, and  the  endeavour  so  to  do.  To  the  burthen 
imposed,  as  above,  by  the  legttUUure  in  the  shape 
of  ttamp  dutiet^  augmentation  cannot  be  made 
by  any  other  hands  than  those  of  the  legislature. 
To  the  burtiien  imposed,  as  above,  hyjudget^  for 
their  own  benefit,  augmentation  can  be  made  — 
made  to  an  unlimited  amount,  and  accordingly 
has  been  made — by  the  hands  of  those  same 
judges ;  and  of  course,  unless  and  until  the  power 
of  so  doing  is  taken  out  of  those  same  Immed 
hands  by  the  legislature,  will  continue  to  be 
made. 

Not  uninstructive  is  the  mutual  relation  and 
ilifference  between  the  two  grievances. 

Nor  should  we  here  forget  a  vulgar  error — an 
eiror  which  has  been  laid  hold  of,  and  converted 
into  a  fallacy  by  those  who  profit  by  it.  According 
to  them,  taxes  upon  justice  (not  that  this  is  the 
denomination  employed  by  them)— .taxes  upon 
justice  operate  (say  they)  as  all  taxes  do,  in  the 
way  ofvrohibitiotty  and  thence  in  that  of  preven- 
tion: litigation  is  a  bad  thing;  they  operate,  and 
in  proportion  to  their  amount,  as  preventives  to 
it:  they  are  as  Mdks  in  the  mouths  of  the  liti- 
gious, oo  says  error:  what  says  troth  ?  That  these 

*  Of  the  above-mentioned  arrangement,  the 
mischievousness  and  blindness  were  demonstrated 
■ix-and-thirj^  years  ago  —  demonstrated  anno 
1795  —  in  Protest  against  Law  Taxes,  by  the 
author  of  these  pages;  and  taken  off  in  pursuance 
of  it  was  a  considerable  part  of  that  potion,  the 
produce  of  which,  under  the  name  ot  stamp  dum 
ties,  goes  to  the  public  revenue  for  all  purposes, 
and  could  not  be  mcreasable  by  judges ;  this  taken 
off,  whUe  the  whcde  of  the  portion  here  in  ques- 
tion -.  namely,  that  which  has  for  its  purpose 
the  paying  the  judges,  and  which  is  increasable 
by  those  same  judges,  and  to  an  unlimited 
•mount,  to  and  for  their  own  benefit,  was  left  on. 


judge;   Instead  of  this,  howevtf,  I  n- 
mend  you  to  make  the  judges  of  the 


and  J--0-    - 
connnend  you 


lean, 


bridles,  supposed  to  be  put  into  their  mnndis,Mi 
arms  put  into, their  hands ;  that  is  to  say,  if,  a&d 
in  so  lar  as,  under  the  appellative  of  iif^^iAiyoa 
include  him  who  in  the  Durthen  bdiolds  a  mean 
of  obtaining  for  himself  an  undue  benefiL.  bf 
giving  effect  to  an  unjust  demandyor  by  dcfnvi&f 
of  eflwctajttstone. 

Not  thai  tiieyare  nsHhridks:  too  true;  faridks 
they  are ;— but  on  whom  ?  On  whom  but  the  pooc 
man,  who,  by  the  rich  man,  has  been  fixed  vpea 
as  his  victim  ?  On  him  they  are  not  merely  brikks 
retardiwlm  motions;  they  are  ropes,  by  whidi 
his  han<&  are  tied  behind  him,  his  feet  tied  t^ 
gether,  and  sO  possibility  of  defending  himscjf 
wrenched  from  hnn. 

Taxes  upon  justice— checks  upon  liti 
Such  being  the  doctrine,— read,  mark,  1 
who  the  doctors  are  by  whom  it  is  pr 
They  are  the  dishonest  non-lawyer,  said  t 
ready  accomplice  the  fee-fed  lawyer:  the  neo. 
lawyer,  who  beholds  in  them,  and  finds  in  tfaczs, 
an  mstrument,  applicable,  and  with  certaintj  of 
effect,  to  the  purpose  of  dieatin^  his  ereditert; 
or  on  pretence  of  debL  wrenchm|[  property  on 
of  the  hands  of  men  who  are  noi  his  dAlors:  — 
the  lawyer,  to  whom  every  noo-lawrer  is  wh« 
a  sheep  is  to  a  wolf;  and  every  brother-lawyc;, 
what  a  wolf  is  to  a  wolf  of  the  same  bod. 

By  the  lawyer,  however,  a  distinctioB  is  d 
course  noted— the  distinction  between  the  U«. 
taxes  imposed  in  the  shape  oi  stamp-duHes^  sad 
the  law-taxes  imposed  in  the  shape  €ifte*.  Tbe 
stamp-duties  he  will  probably  not  be  averse  u>  tis 
abrogation  of;  on  the  contruy,  he  wiO  rather  be 
desirous  of  it:  for,  the  greater  the  ddTsIcaixn 
from  the  aggregate  of  those  which  are  expcaia 
from  which  ne  does  not  derive  profit,  the  more  is 
left  in  the  pocket  of  the  suitor  to  be  employed  k 
that  same  suit,  and  in  any  other  suits  Iram  vhid: 
he  «pU^  profit.  In  so  fiur  as  he  contributes  to  the 
removal  of  these  bars  to  justice,  he  win  cxhite 
an  apparentiy  good  tide  to  the  praise  of  ^n%- 
terestedness :  he  will  wesr  the  fisoe  of  a  law  »• 
formist:  and,  in  that  character,  he  nosy  look  for 
more  or  less  of  thst  public  confidence,  by  whkk 
he  will  be  enabled,  with  more  or  lesa  eliect,  to  aa 
in  the  character  or  an  adversary  to  law  refono. 

So  likewise  even  in  repaid  to  those  taxes,  tbc 
vroduce  of  which  fiows  into  the  cosnmon  poc- 
ket  of  the  profession;  so  many  diviHoms  as  that 
receptacle  contains,  so  many  groups  of  pnfit. 
"     '    '       law  1  " 


seekers,  flpom  each  of  whom  L... 

receive  support  at  the  expense  of  the  olbexs,  ani^ 
without  loss  to  himsel£ 

By  the  barrister  class,  for  example,  may  hs 
advocated  reforms  by  which  defakacioB  wiu  be 
made  from  the  profits  of  the  solicitor  dm»i  hj 
the  commonJaw  barrister,  from  thoae  of  tlx 
equity  chun ;  and  vice  vers&.  So  a|[;ain,  as  be- 
tween speakinff  barristers  and  the  vsnous  aorst  of 
mutes  called  chanAer  counsel  In  the  power  of 
any  of  these  it  may  be,  without  any  eonsidexabk 
real  sacrifice,  not  only  to  profesa  themselves  re» 
formists,  but  even  to  act  as  sodi,  and  thusexfa£bic 
the  appearance  of  didnterestedness. 

To  the  author  of  these  pages,  at  various  tbses 
sdvsnccs  have  been  made  by  leaned  gcatlemen, 
with  whom  he  had  not  the  honour  to  be  penooaSy 
acquainted ;  and,  of  the  truth  of  the  above  oteer- 
vations,  he  finds,  in  every  such  dvifi^,  exempt 
fication  and  dcmoutiatioB.  1^ 
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tSbtui  of  Gumceiy  an  annual  ample  allow- 
•Bce,  and  to  discontinue  the  present  clumsy 
unjust  method  of  raising  from  the  public  and 
from  the  suitor  three  times  as  mudi  as  would 
pay  the  one  Blaster  and  the  one  Master's 
derk,  which  are  all  that  are  necessary ;  while, 
l^  doing  which,  you  reduce  the  Masters  to 
the  positive  neoMsity,  in  these  matters,  of 
increasing  the  expenses :  —  not  that  I  blame 
the  Masters,.^ I  blame  the  system.*    My 


Frequently  is  the  observation  made,  that  al- 
ready* even  among  tawycrty  there  are,  and  in 
increasmg  numbers,  law  rrformittt  t  but,  if  true 
*-~  as  beyond  doubt  it  is — small  indeed  should  be 
the  extent,  in  which  it  is  expected  so  to  be; 
otherwise  than  subject  to  limitations  and  excep- 
tions such  as  the  above. 

.  An  example — everybody  sees  how  lUustiative 
as  well  as  illustrious  an  one— o»v  be  seen,  even 
in  the  instance  of  his  noble  ana  learned  Lord- 
ship. Exemplary  has  been  his  devotion  to  that 
one  of  the  infernal  deities  whose  name  is  eommom 
kiw;  strenuous  his  exertions  to  garnish  the 
pockets  of  her  votaries  with  pm,  picked  out  of- 
chose  of  her  sister  equity.  Witness,  tpeech  of 
1828 :  witness  again  the  loealeaurtt  biu;  with  plan 
and  speech  touching  and  concerning  the  same. 
For  this  phenomenon,  would  you  find  an  expla- 
nation ?  Forget  not  to  consider,  that  at  neither  of 
these  epochs  were  the  Seals  in  immediate  view, 
and  that  the  learned  labours  continued  still  em- 
ployed, moulding  into  the  bespoken  shape  the 
contents  of  the  wonder-working  ^  box.'* 

So  long  as  he  is  man^  thus  will  nun  comport 
lylmself :  to  be  ang^  with  him  for  so  doing,  is  to 
be  angry  with  him  for  existing.  But  whore,  and 
m>  fiuraiL  a  man's  endeavours  are  inoppositlanto 
die  welfare  of  the  community,  will  any  one  say, 
that  by  his  not  beinff  a  proper  subject  for  anger, 
the  nm  of  a  defensive  Aircefor  its  protection,  as 
Mgaiost  them,  is  in  any  degree  diminished  ? 

'*  Right  •  •  •  .  to  make  the  suitors  pay  the 
judge  on  the  bench,  and  pay  the  expenses  of  the 
Chuioeiy  Court"  Yes:  those  suitors  who  have 
wherewithal  to  pay,  though  it  be  their  uttermost 
farthing.  Well :  but  those  of  them  who  have  no 
farthing  at  all;  whether  the  suit  found  them  thus 
destitute,  or  took  it  from  them;  these  men,  how 
are  they  to  be  made  to  pay  it  ?  No:  to  them  jus- 
tice is  denied;  to  them,  imprisonment  is  given  in 
its  stead :  wlule,  to  those  who  have  wherewithal 
to  pay  for  it,  **•  what  is  csUed  justice"  (to  use  his 
liOrdship's  80  a|it  expresnoo) — that  same  drug 
is  Moldj  and  continues  to  be  sold,  so  long  as  they 
continue  to  have  wherewithal  to  buy  iu-iold  by, 
and  for  the  benefit  of^  the  judges  and  the  swaims 
of  other  lawyers. 

*  The  tvstem.]  Just  twentyyearsaffou-namdy, 
anno  1811,  in  the  work  intituled  TTteorie  des  Rem 
compenset^  by  the  author  of  these  pages,  this  same 
syitem  was  ^*^  Natned^**  if  exposure  of  turpitude 
is  ^  blamed  The  system  ?  Yes ;  and  the  said 
Masters  into  the  bargain,  —  if  calling  men,  and 
proving  them  to  be,  extortioners  and  swindlers,  is 
Dlaming  them : — blamed  by  him  were  system  and 
men  together;  and  thus  freely,  his  eyes  not  being 
sharp  enouffh  to  desoy  any  such  necessitv  as  that 
which,  to  the  noble  and  learned  eyes,  is  thus  ma. 
nifest  Clould  they  even  have  prevailedupon  them- 
aelves  to  abstain  from  this  modeof /tHfMuii^,there 
would  still  haveremained  to  them  the  fiiculty  of  in. 
creasing  thdr  emolumentsizd  injlnitumy  as  above; 


Lords,  these  form  the  bulk  of  the  changea 
which  I  contemplate  effeeting ;  and  I  have 
only  shortly  to  refer  to  what  I  hope  will  prove 
to  be  the  benefits  to  result  from  their  ope- 
ration ;  and  these  are, — a  better  decision  of 
causes — a  more  full  possession  by  the  cre» 
ditors  of  bankrupts'  estates — a  more  speedy 
administration  of  justice  to  such  creators, 
and  to  all  persons  interested  —  a  great  dimi- 
nution of  business  and  delay  in  the  Court  of 
Chancery  —  and  even  eventually,  probably, 
the  saving  of  one  of  the  judges  in  thatcourt.**^ 
22d  February  1831,  Afirror,  p.  419.—**  Ibeg 
to  remind  your  Lordships  that  if  I  have  cut 
off  seventy  places  from  those  in  the  dispen- 
sation of  the  Lord  Chancellor,  I  have  also  aU 
q/f  £7000  or  XSOOOf  a-year  from  his  emolu- 


there  would  have  still  remained  to  them,  for  ex- 
ample, the  frcnlty  of  effecting  the  extortion  of  the 
sum  of  £570,  in  payment  of  a  man's  name  put 
by  hhn  to  a  paper  without  looking  at  it ;  an  ex- 
tortion, the  ihut  of  which  is  oontmued  to  be  fed 
upon  in  full  security. 

SwindHng  $  Yes ;  swindling  f  that  is  to  say, 
^^  obtaining  money"  (as  the  sutute  words  h)  by 
false  pretences :  pretence  here^  that  of  having  done 
this  or  that  piece  of  business,  which,  in  fact,  had 
not  been  done  t  attendance^  for  example,  averred 
to  have  been  paid,  at  a  time  when  no  such  attend* 
ance  was  paid—no  such  business^  nor  any  businesa 
at  all,  on  the  occasion  of  or  in  relation  to  the  suit 
in  question,  was,  by  the  frmctionary  Ih  question, 
donOi  Before  the  public,  ever  since  the  year  1803 
— ^before  the  public,  now  for  these  twenty  years,  has 
been  a  work,  in  which  this  abomination  is  painted 
in  its  appropriate  colours.  Desert  is  a  term,  in 
relation  to  which  I  have  on  several  occasions  ob* 
served,  that  thoiqg^  it  is  with  propriety  coupled 
with  reward^  it  is  not  with  propriety  coupled  with 
punishment :  if^  however,  it  be  assumed  to  be  pro* 
perly  coupled  with  punishment,  punishment  haa 
oeen  still  more  richly  deserved  by  every  man  by 
whom  that  office  has  been  occupied,  than  by  any 
other  sort  of  man  to  whom,  in  spesiking  of  him, 
the  appellative  of  »Tptfii/er  was  ever  applied :  the 
swimUer—  a  malefi^tor  to  whom^  by  the  so-often. 
refeired-to  statute,  punishment  by  fine,  impri- 
sonment, pillory,  whipping,  or  transportation, 
was  applied ;  .*.  those  sevenu  punishments,  one  or 
more  of  them,  at  the  option  and  discretion  of  the 

Thus  then  stands  the  matter.  Disease^  a  com* 
plicated  case  ->.  extortion  coupled  with  swindling, 
Kemedy,  as  prescribed  by  the  noble  and  learuM 
doctor,  powder-ofiffost. 

Well :  no  longer  (suraose)  by  the  derk  are 
they  taken,  those  same  tees  —  no  longer  by  the 
clerks  but  according  to  prescription  (prescription 
by  the  noble  and  leamea  doctor)  by  the  Master, 
Good :  and  what  then  ?  Why— .that  in  the  course 
in  question  they  will  keep  gomg  on — these  same 
Masters:  these  same  Masters,  with  their  *^  hijfh 
character,**  and  in  their  «'  high  station  ;*'  gomg 
on.  as  they  did  in  181 1 ,  and  have  done  ever  since, 
unless  by  any  very  recent  arrangement,  unknown 
to  me.  It  has  happened  to  them  to  be  stopped. 

-h  £8000  O'Vear,]  "Whence  this  same  sum  of 
£7000  or  £8000  a-year  is  to  come,  ia  what  I  am 
utterly  at  a  loss  to  conceive. 

Amon^  the  House  of  Commons  papers  of  the 
last  session  is  one  nnmbeied  314'— date  of  the 
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Bients':  hU  emobiwtinii  arising  from  bank" 
Tuptcy  amoimted  to  the  sum  of  £7000  or 

order  for  printing,  8th  October  1631  —  intitaled 
**  Bawk&uptct  Fees.  No.  2.  An  account  of 
all  lumft  of  money  p«dd  by  the  derk  of  the 
Hanaper  to  the  Lord  High  Chancellor,  in  each  of 
(he  three  last  years.*' 

.  ^'  The  Lord  High  Chancellor,"  itgoes  on  to 
lay,  ^'  receives  from  the  Hanaper  offloe  certain 
payments  and  allowance  under  his  Lordship's  pa- 
tents, which  amount  in  each  year  to  the  unvarymg 

9um  of £1096  19    0 

**  Deduct  Hanaper  fees,     ...    10  19    6 

*^NetsompaidtotheChanceI]0r,£lO86  19    6^ 

Lost  am  I  here  in  astonishment ! 

This  same  sum  of  £1088 :  19 : 6.  ^is  it  not  the 
whole  amount  of  the  emolument  which  m  a  return 
called  for  by  the  House  of  Commons,  is  stated  as 
being  derived  from  the  source  in  question — the 
bannuptcy  business  ?  Tills  the  amount  really 
oiven  up  by  his  Lordship,  and  by  his  said  Lordship 
L8000,  or  at  the  kast  £7000  a-yeai^  asserted  to 
be  the  amount  given  up  by  him  ?  an  error,  on  sudi 
an  occasion,  to  such  an  amount,  and  in  such  a 
pni]M>rtion  ?  and  this  in  a  matter  to  which  his  aU 
tentioB  had  thus  pointedly  been  called  for  and 
directed  ? 

Can  it  have  been  of  anything  less  than  the  whole 
of  the  emolument  derived  from  that  source  that 
this  order  calls  for,  and  accordingly  the  return  ob- 
tained by  it  centains,  the  statement  ?  True  it  is, 
that  the  Hanaper  oMce  is  the  only  source  fi^om 
which  the  information  is  called  for ;  but,  had  there 
been  any  other  such  sources^  would  not  they  have 
been,  all  of  them,  included  m  the  order,  and  con- 
sequently in  the  returns  ?  Of  any  such  order,  what 
could  be  the  object  ? — what  other  than  the  ascer- 
taining and  brixu^ing  to  light  the  whole  of  what  the 
office  filled  by  this  high  functionary  was  deriving 
from  this  part  of  the  business  of  it  ?  This  -.  isu 
1^  sort  of  matter  that  could  either  have  escaped  his 
notice  or  his  memory? 

For  the  sake  of  round  numbers,  or  from  the 
hanyofdebate.aneRorofafewpereent.?  Yes: 
but  an  errorofo  or  7  hundred  per  cent.?  anerror 
of  suck  ma^;nitudein  theconoeption  entertained  by 
a.man  of  his  own  income?  Not  less  distinguished 
for  the  liveliness  of  his  ima^nation,  than  lor  so 
many  other  brilliant  accomplishments,  is  the  noble 
and  learned  Lord  X  but  an  imagination  that  could 
carry  a  man  thus  far  above  the  truth.-.is  it  not 
strong  enougii  to  carry  him  aloft  upon  the  wings 
of  it,  till,  as  Horace  in  aeertain  case  looked  todo, 
he  ran  bump  against  the  starry  firmament?* 

*  Apprehensive  of  the  guilt  of  misrepresentation 
and  iiQustice,  I  have  hunted  out  a  report  made  in 
a  former  year  —  a  report  having  for  its  subject- 
matter  the  aggregate  of  the  em<Muments  received 
by  the  Lord  Chancellor,  in  the  chancellorship  of 
Lord  Eldon.  In  it  I  find  what  follows :  date  of 
order  for  printing,  12th  April  1827;  Na  26&; 
general  tide,  '^  Bankrupt  Fees.  Returns  and  ac- 
count of  receipt  and  appropriation  of  fees  in  bank- 
ruptcy." Particular  account,  pp.  12  to  17,  both 
inclusive  ^.-''S.  An  account  of  o/^  fees  received  by 
the  Lord  Chancellor's  pursebearer,  from  the  dif- 
ferent branches  of  bankruptcy  business,  in  each 
year  ttom  1811  to  1826 ;  disuoguishing  the  spe- 
cific appropriation  thereof.** 

la  page  12,  at  the  end  of  the  account  of  the 


a-year,  every  fivtiung  of  nU^iH 
off  by  the  bill  I  am  about  to  iste. 


£8000 
be  cut  off  1 
duce." 

What  has  been  seen,  bdongs  totbeseeonl 
of  regularhf  received  benefits.  Now  ■  ti 
the  sort  of  benefit  camaUg  received,  istb 
shape  oi  patronage. 

22d  February  1881,lfMTor,p.417.-"Ril 
of  idl;  there  will  be  an  immense  redmtim  e( 
offidaT  patronage  ;  the  scheme  will  cosrat 
seventy  places,  at  present  in  the  gifk  of  the 
grtot  s^  into  ten,** 

Page  418 "  But,  if  tu>ehe  he  not  in 

many — and  they  have  to  examine  eridoHe, 
and  perform  many  other  important  dnlia*' 
and  if  two  Masters^  ought  to  be  added,  i» 
shall  cut  ofif  seventy  offices^  and  have  to  » 
crease  of  eleven.  We  shall  cut  off  Kfatj 
smaU  offices,  and  we  shall  have  a  ramnk 
of  eleven  large  ones. 

*  Two  Masters,]  Ttis  bears  rcfcram  »» 
other  job,  whidi  seems  to  have  I  — •^--'— » 


first  of  these  years,  namdy  the  year  fion^Apl 
1811  to  April  1812,**  comes  a  statcmcatiate 
words  and  figures :  .— 

'^  Total  received  fbr  the  JjoO]  I  ui 
Chancellor,  subject  to  the  deductions 
of  a  proportion  of  the  sahry  allowed   9Bin 
by  his  Lordship  to  his  purse-bearer.  - 
which.,  acoordmg  to  the  amount  or  2fl  M 
other  Dusinesa,  m  the  purse-bearer's  ■*. 

account,  is ><niir 

In  page  16— .in  these  same  annnsl  aosaiB, 
the  year  in  which  the  mass  of  emofaunait  ii  a 


its  minimum^  is  the  year  intituled  April  UH 
to^ April  1825:  and  in  that  year  it  stssdi 

tiitts:-^ .    .  X»l  M 

Deductions  as  before  atated,   •  SM  M 

ImTi 

In  pace  17— in  these  same  aceomilB,  die  jora 
¥diicntEei 


„  mass  of  emolument  is  at  t_ 

is  tile  year  intitaled  April  1826  to  Ana  187; 


and  in  that  year  it  stands  thus:—*  £1391 U  * 
tiODs  as  bcfbrs  stated,   •    2N  f  I 


BeductiODsi 


XllM  U  I 

N.B.  The  substitution  of  this  £289  to  Ai 

preceding  £250  wears  the  i^pcanDce at 

clerical  enor.^ 

Amount  of  this  emolument  upon  sn  sreap 

of  the  two  years,    •    ....    .    .    .    £7M  IM 

Whether,  by  this  last  account,  my  siKU^ 
ment  can  have  been  leMcncd,  the  reader  vi 
judge»  for,  on  adverting  to  it,  the  anMuot  de. 
dared  in  proof  of  disintertstedncas,  tomnt  • 
be,  instead  of  Oie  5  or  6  timea,.  about  lOtincfa 
great  aa  the  real  amount  At  the  time  rfd« 
speech  of  his  Lordship's,  at  tiie  making  «f  » 
the  magmfVinff  glass  through  which  he  IsoU 
at  the  sum,  hadswoUen  it  to  the  £7iM sriMN 
a-year,  the  average  was  no  more  than  tbii  ibs 
£755:10:9.  As  toUie  £1065slU6,  wUdiv* 
the  amount  of  it  in  the  year  1831,  hecooU  na, 
at  that  time,  have  known  anything  of  it,  mim 
he  had  himself  caused  it  to  be  taktt,  aaabid  k 
before  him  in  manuscript. 
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*'  Tour  Lordships  will  not  luppose  that 
these  two  descriptions  of  offices  we  the  same ; 
.lor  a  mail  who  deUghts  in  patronage^  who 
wishes  to  indulge  kindJg  feelingg,  seventy 
mmU  qfficea  are  much  more  convenient*  than 
eleven  large  ones.  He  can  give  away  the  se- 
.ireniy  saoaU  ones  among  his  friends ;  he  can 
obli^t  ^  colleague  with  one ;  but  he  cannot, 
Jbe  dares  not,  make  a  judge  of  a  man  who  is 
incompetmU;%  he  dares  not  go  himself  into  a 
joourt,  over  which  he  has  placed  an  unfit  per- 
son. 

*'  At  present,  the  persons  who  are  made 
judges  are  not  made  by  favour ;  they  are  not 
obliged  by  the  choice,  and  God  forbid  that 
^ey  should  hold  their  office  by  any  other 
title. 

"  Thus,  by  this  arrangement,  seventy  places 


*  ComMMUfiL]  A  oonvenieDt  word  this  same 
wotd  eonvtnienL  Where  the  purpose  is  de- 
cej^doD,  nroportioned  to  its  obseority  or  ambi- 
|;ui!tyis  the  convenience  of  the  diction  employed 
in  roeaking  of  it  Pride,  on  this  occasion,— the 
wUCe  of  the  candidate— speaks  more  plainly. 
iRTheEe  the  emolument  attached  to  the  situation 
bean  so  small  a  proportion  to  the  value  of  4he 
tfane  aad  laboor  necessary  to  the  perfnmaooe  of 
the  duties  of  it.  and  at  the  same  time  affording  the 
minimum  of  the  provision  capable  of  enabling  a 
man  to  keep  up  an  appearance  suitable  to  nis 
■tation  in  sode^.  without  afifbrdinff  wherewithal 
to  support  a  faimlv,  in  such  sort  that  the  gift  of 
it  woiud  scarcely  Se  regEoded  as  a  favour,  It  will 
not  sell  for  anything :  where  it  rises  to  a  certain 
flevation.  It  wQl  retcn  as  much  as  an  annuity, 
dear  of  .^  burthen  in  the  shape  of  service;  Of 
m  liying,  the  income  of  which  Is  not  greater  than 
fbat  of  a  turacy,  the  advowson  will  not  sell  for 
anything:  while,  of  a  living  which  is  rich  to  a 
certain  amount,  the  advowson  has  been  known  to 
aeU  fiir  as  much  as  14  years' purchase.  In  mi- 
litary offices,  moreover,  the  like  proportion  has 
place.  An  ensigncy  of  foot,  pay  o«.  M.  a-day, 
aells  for  no  more  than  £450 ;  while  of  a  lieute- 
Bant-colonelcy,  pay  17«.  a.aay,  no  more  than 
about  three  times  as  much  as  that  of  the  ensign, 
the  regulation  price  is  jC4A0O  —  ten  times  as 
snuch.  The  increment  added  bv  this  dicum- 
•tance  to  what  his  Lordship,  with  bis  disinterest, 
•dness,  gidns  by  the  change,  might  be  proved 
and  expressed  m  figures,  were  it  worth  while. 
Source  of  these  statement,  informatioo  obtained 
fiom  an  official  accountant. 
.  t  OMife,\  By  his  oommiadonerships  of  ^£1500 
•-ycaL  his  judgeships  of  £2000  a-year,  and  his 
dbiief  jud^^eships  of  £8000  a-year,  his  Lordship 
can  ^  oblige*'  persons  so  high  in  rank,  influence. 
and  capadty  of  fMitflng  mm,  that  they  would 
■ot  have  accepted  of  any  of  the  abolished  com- 
■dsslonerriiips,  with  fchcar  three  or  four  hundred 
a-year. 

X  Incompetent,']  Howsoever,  in  this  respect, 
the  case  may  be  with  a  hypothetical  Lord  Cnan- 
odlor,  fai  rmrd  to  an  actual  one,  if  in  what  I 
bave  heard  from  various  quarters  there  be  any- 
thing in  any  degree  well  grounded,  the  case  is  In 
BO  InooDsiderabie  degree  different  Of  the  four 
judges,  against  one  in  particular  the  outcry,  on 
the  score  of  inaptitude,  is,  if  lam  not  egregiously 
misiBfiinQed,  loud  and  extensive. 


are  lopped  off  from  the  pdtronage  of  one  of 
the  ministers  of  the  crown.  Great  diminu- 
tion will  also  take  place  in  other  departmenta 
of  the  court,  in  addition  to  those  which  I 
have  named ;  but,  wishing  to  understate  the 
advantages  of  the  phui«  rather  than  indulge 
in  any  exaggeration,  I  omit  them  for  the 
present.  By  my  propositions,  delay  will  be 
abridged,  decisions  improved  in  quidity,  and 
their  dbpatch  promoted,  and  expense  will  be 
considerably  lessened,  going  even  upon  the 
bare  supposition  that  nothing  finds  its  way 
into  the  pockets  of  suitors,  except  the  saving 
resulting  from  the  abolition  of  fees." 

22d  February  1831,  Mirror,  p.  418 "  It 

is  quite  dear  that  these  parties,  who  are  com* 
peUed  to  contribute  the  heavy  expenses  whidi 
arise  out  of  chancery  suits,  jue  the  last  per- 
sons whose  interests,  as  connected  with  the 
pecuniary  cost  of  legal  proceeding,  has  been 
yet  consulted.  The  tptal  saving  in  one  branch 
of  the  bankrupt  department  will  be  £6000 
a-year ;  the  exp^iditure  in  the  office  of  se- 
cretary  of  bankrupts  being  reduced  from 
£9p00  to  £3000,  and  the  whole  reduction, 
in  all  departments  connected  with  bankrupt 
affiurs,  after  due  provision  for  the  new  court, 
amounts  to  £26,000*  a-year  net  saviang  cf 
fees  to  suitors" 

22d  February  1831,  ilfirror,  p.  419 "But 

it  may  be  said — Ohl  you  are  taking  great 
pains  to  reform  the  expenditure  of  this  court» 
but  you  are  taking  excellent  care  to  keep  the 
chancellorship  to  yourself,  for  nobodv  com- 
petent to  fill  the  office  will  take  it,  with  the 
reductions  you  have  made  in  it. 

«  Very  well :  but  is  it  to  be  supposed  that 
I  should  have  consented  to  give  up  the  money 
arising  from  my  professional  exertions,  and 
consent  to  support  the  burthen  of  the  peer- 
age, if  I  was  not  to  take  some  fair  chance  of 
compensation  ?  My  Lords,  I  could  not  afford 

to  do  it 

"  Permit  me,  however,  to  add,  ipy  Lords^ 
first  and  last,  once  and  for  all,  that  if  I  sug- 
gested any  increase  of  the  emoluments  of  the 
Great  Seal,  I  would  rather  add  to  the  retiring 
pension  t  of  the  Lord  Chancellor,  than  t 
would  augment  his  working  .salary." 


*  £26,000,]  As  to  this  sum,  evidence  other 
th^  as  above,  none:  and  of  the  new  fees  esta- 
blished, unbounded  and  evejr  increasable  as  is  the 
amount  of  them,  nothing  said.  For  the  real 
amount,  see  below. 

-f  Retiring  pennon,]  The  more  rapidly  the 
lord  high  joober  drives  on  his  course  with  his 
learned  jol}-horses,  the  nearer  will  be  the  thus 
contemplated  fall  of  this  modern  Phaeton  upon 
his  bed  of  down  — the  retiriDg  pension,  — and 
the  greater  the  importance  of  any  addition  made 
toiL 

When  the  service  of  fighting  and  subduing 
their  opposition  Lordships  nas  been  accomplish* 
ed,  the  unpopularity  which,  by  that  time,  will 
have  thidcened  round  him,  will  have  impressed 
ihis  colleagues  in  the  cabinet  with  thcnteesaity 
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14th  October  1881,  Mirror,  p.  3053 — 

*'  The  Lord  Chancellor I  cannot  help 

observing^  that  I  have  heard  with  really  great 
concern,  that  8ome  imputations  —  I  will  not 
pay  imputations,  for  I  hope  I  may  consider 
myself  above  imputations, — but  that  some 
cavib  •  have  been  raised,  oiti  of  the  Houu, 
with  respect  to  my  motives  in  bringing  for- 
ward this  bill ;  «w  1  regret  the  more  sui- 
cerely  that  ^ueh  eamU  should  have  been  raised, 
because  they  have  been  entertained  by  per- 
sons for  whom  I  am  bound  to  pay  every  re- 
spect, and  particularly  by  one  person  —  a 
gentleman  of  great  learning,  a  personal  friend 
of  mine,  —  a  man  of  extraordinary  learning ; 
the  father  of  the  English  Bar,  and  the  &ther 
of  law  reform. 

*<  And  he  says,  that  the  anxiety  which  I 
have  evinced  (and  which  I  still  feel)  to  pass 
this  important  measure,  looks  as  if  I  were 
snatching  at  a  patronage  of  £26,000  a-year, 
besides  the  patronage  of  the  Great  Seal. 

*'  But  this  apprehension  of  my  excellent 
friend  arises,  I  must  say,  from  a  total  igno^ 
ranee  of  my  nature,  and  I  will  add,  too,  of 
the  provinone  of  this  &iff.t  I  have  only  suh- 
gtituted  for  a  patronage  of  £35,000  a-year, 
one  of  £18,000.t  In  addition  to  this,  /  have 


of  f^yiog  him  his  quietus,  and  consigning  him 
to  his  thus  antidpsted  retirement.    The 


entertained  of  the  retardation  ofyposed  to  parlia- 
mentary reform  by  the  job  here  m  question,  can 
scarcely  have  fiuled  to  hold  up  to  the  view  of  the 
pubUc,  in  the  proper  colours,  the  expediency  of 
audi  a  measure. 

*  CavUsJ]  By  eavilt^  seems  to  be  commonly 
understood  ungrounded  and  groundless  censure. 
How  far  it  is  in  the  present  case  applicable,  the 
reader  will  already  have  been  in  some  measure 
enabled  to  judge. 

i-  Ignorance  of  this  M//.1  If,  for  the  provi- 
sions of  this  bUl,  anything;  like  an  apology  be  to 
be  found,  the  resder  will  judge  whether  an  ig- 
norance of  the  substande,  auaudes,  and  probable 
effects  of  it,  on  the  part  or  all  concerned  in  the 
drawing  of  i^  but  more  espedally  of  the  noble 
and  leuned  onuightsman  at  the  head  of  them, 
will  not  constitute  the  least  bad  apology  that  can 
be  found  for  it. '  Another  point  on  which  the 
reader  is  hereby  r^uested  to  pronounce  judg- 
ment, is — whether,  to  the  removal  of  that  same 
Ignorance,  sonie  contribution  has  not  been  made 
by  him,  to  whom  this  ^'  total  ignorance*'  is  thus 
imputed. 

In  thii  same  requ^  may  also  be  induded  the 
article  of  ^*  motives  "  By  a  man  who  is  not  in 
the  habit  of  lookiziff  into  his  own  mind,  the  mo- 
lives  from  whidi  his  conduct  derives  its  direction 
are  frequently  not  so  correctly  or  oompreheDsivdy 
understood  as  by  by.etandeii.  In  these  observa- 
tions,  if  his  Lordship  will  be  pleued  to  continue 
his  researches  in  this  view,  he  may  perhaps  find 
a  sort  of  microscope  by  which  that  operation  will 
be  more  or  less  fsdlitated. 

t  £36,000-^18,000.]  Whether  in  these  fi- 
ffures  there  be  not  some  considerable  errors  of 
the  press  or  of  the  pen,  is  another  point  on  which 
the  reader  will  presently  be  in  a  ponditionto  pass 
judgment 


$ttrrendered  the  patronoffe  of' two 
places  of  £12,000  or  £14,000|  per 
so  that,  hy  the  operation  of  tkU  bSl^  there  «■ 
a  great  diminution  of  the  patronage  and  mi' 
vantages  now  belonging  to  the  Keeper  ^  tie 
Qreat  Seal,"* 

Now  agam  for  a  battle — a  second  bsitle 
—  between  the  prindple  of  wmgie-^eaieStett 
and  that  of  many'Seatedness,  Seene  «f  ack 
tion,  the  oommisstonerf*  court :  problenitobe 
solved — in  what  cases,  or  say  on  the  oeea. 
uon  of  what  sorts  of  business,  is  empiloyiDest 
by  this  bill  given  to  oommiasioiiers  actisf 
singly — in  what  other  cases,  or  on  the  ocea. 
don  of  what  other  sorts  of  busiDesB,  is  ess- 
ployment  given  to  commissioners  in  nnmben 
greater  than  one, — that  is  to  say,  two  to  si 
indiisive.  Sections  on  this  oocasioii  to  be 
looked  to,  in  the  first  edition,  f  6,  7 :  to 
likewise  in  the  second  edition,  in  which  ihej 
are  the  same,  word  for  word. 

1.  Look  at  §  6.  ••  The  said  six  cooube. 
doners,"  it  says,  *<  may  be  formed  into  two 
subdividon  courts,  consisting  of  three  cqib- 
misdoners  for  eadi  court :*!  after  that,  it  saji, 
**  and  all  references  or  adjournments  (meao- 
ing  probably  and  adjournments)  by  a  sssyk 
commisdoner  to  a  subdividon  court,  by  virtae 
of  this  act,  shall  be  to  the  subdivision  court 
to  which  he  belongs,  unless,**  he 

Here,  if  only  by  implication,  at  soiy  rstc 
beyond  doubt,  we  have  a  dngle  seated  oont 
authorized. 

2.  Look  now  at  §  7.  "In  ewery  bsak- 
ruptcy  prosecuted  in  the  sdd  court  oif  bsak- 

ruptcy,  it  shall be  lawfol,"  it  says,  **  fos 

any  one  or  more  of  the  sdd  six  oomBusaaoBecs" 
to  do  so  and  so :  **  Provided  alwmys,  that  as 
single  commisdoner  shall  have  power  to  cobh 
mit,"  &c  *'  otherwise  than,"  &c 

Here,  then,  we  see  autliorized  single-eest- 
edness,  double-seatedness,  treble-seatedaes» 
quadruple-seatedness,  quintoph 


I)  £12,000u^l4,000.] 
the  show  made  by  these  flcnres.  Bat  tUs  1 
cob-nut  haa  been  cracked,  and  the 
been  found  wanting.  I  could  notbat  i 
mudi;  and,  by  a  publication  iriiicfa  1 
appearance  wnile  these  pages  wcse  writing  ikift 
suspidon  hasbeen  pretty  weQ  confirmed :•  ftsn 
whidi  the  true  vdoe  appeals  to  be  sa  0  ;  ID  whidv 
perhaps,  may  be  subatttuted  jr;  if  x  be  tafceate 
a  very  small  number. 

As  to  the  above  acknowkdcmenls,  die  raialam 
and  ffood  fading  displayed  ny  them  is  sadi  as 
woula  be  matter  of  astonishment  ftem  any  pessm 
but  the  best  good-tempered  and.  goodJimnooni 
man  that  was  ever  seen  inr  that  high  office,  not  IS 
speak  of  any  other:  but,  intimatioa  has  been  al- 
ready given,  that  somdiow  or  odier  so  H  ha|ipaB, 
in  sui£  sort  is  my  stomach  constltnted,  that  mat 
even  in  this  shape  of  sudi  ixeUy  refined  a^g■r, 
can  anything  in  which  the  tasteeira  bribe  ispcr- 
ceptibie  be  swallowed  by  it. 

^  Legal  0(««fiiffy  October  19^  18SL  pc  181 


Digitized  by 


Google 


OBSERVATIONS'  ON  THE  BAKKRUPTCT  COURT  BILL. 


5W 


atid  seziopIe-MaAediiMi :  mx  diffsrent  eomrto 
for  the  more  effectual  ezduiion  of  "  iinoer- 
tainty,"  as  promiaed  in  the  preamble. 

d.  Look  now  at  §  13.  **  Every  fiat  pro- 
aecuted  in  the  nid  court  of  bankruptcy  shall 
be  filed,"  it  sayt,  **  and  entered  of  record  in 
the  said  court,  and  shall  thenceforth  be  a 
record  of  the  nid  court :  and  it  shall  there- 
upon be  lawful  for  any  one  «r  more  of  the 
comMuaUmere  thereof," — (namely,  of  the 
court  of  bankruptcy,  in  which  are  these  six 
commissioners^  it  seems,  as  well  as  the  four 
judg^) — '*  to  proceed  thereon  in  aU  respects 
as  commissioners  acting  in  the  execution  of 
a  commission  of  bankrupt,  save  and  except  as 
such  proceeding  may  be  idtered  by  virtue  of 
this  act."* 

4.  Look  to  §  20.  *<  It  shaU  be  lawful," 
says  the  bill,  "  for  asf  commissioner  who  shdl 
make  any  adjudication  of  bankruptcy,  to  ap- 
p<Mnt  two  or  more  meetings  instead  of  the 
three  meetings  directed  by  the  said  recited 
act,f  for  the  bankrupt  to  surrender  and  con- 
form, the  last  of  which  said  meetings  shall  be 
in  the  forty-second  day  by  the  said  act  limited 
for  his  surrender.^ 


*  This  act,]  Yes:  aoooiding  to  this  act,  at  one 
and  the  same  time,  in  relation  to  one  and  the 
same  supposed  act  of  bankruptcy,  in  two  diffe- 
rent juBtice-chamberk  by  two  cQfferent  sets  of 
judges,  the  one  subordinate  to  the  other,  one  and 
the  same  set  of  proceedings  is  thus  to  be  carried 
on ;  and  these  same  proceedings  are  (it  seems)  to 
heJUedy  &c  in  the  office  belonging  to  one  of  those 
same  sets  of  judses .—  namely,  the  four  judges  of 
the  court  of  bankruptcy  —  in  that  office  alone ; 
and  thereupon  ^  anyone  or  more  of  the  commis- 
sioners ikenof^  namely^  of  the  said  court  of 
bankruptcy,  of  and  in  wnicb,  in  one  sense  of  the 
words  court  a/bankruptcy^  there  are  four  judges, 
and  no  one  commissioner;  in  another  sense  or 
those  same  woids,  there  are  also  at  the  same  time 
commissioners  in  sny  number  not  exceeding  six, 
as  also  in  the  several  numbers  two,  three,  four, 
five,  and  six,  who  are  *^  to  proceed  thereon," 
(says  the  bill  and  the  act)  and  so  forth  as  above. 

Could  any  exerdse  be  better  hnagined  for  the 
purpose  of  being  trandated  into  Latin  verse  for 
the  mstruction  <^  Westminster  school-boys  in  the 
art  of  poetry,  as  above  proposed  ? 

This,  however,  is  an  episode.  Be  this  as  it 
may,  here  again  we  have  (it  is  true)  many-seated- 
ncss  in  all  iu  five  forms :  the  said  commissioners, 
whatsoever  be  the  number  of  them;  sittme  in  the 
laps  of  the  four  judges ;  of  the  said  four  judges, 
the  three  puisnes  saying-  they  axe  ^^  of  the  same 
omnioiC*  with  the  chief,  and  all  four  singing  to 
the  commissioner  or  commissioners,  ^  Lullaby, 
baby.*» 

t  Note  that,  fai  neither  edition  of  this  bill,  is 
there  any  such  or^wiy  other  act  redted. 

X  In  the  second  coition  also,  this  same  section 
stands  twentieth,  and  is,  without  variation,  in  the 
same  words.  Here  then  we  have  a  commissioner 
acting  under  the  direction  of  an  act  which  has  no 
existence:  much  good  may  it  do  him;  not  to 
speak  of  the  suitors.  Here,  and  without  doubt, 
we  have  single-seatcdness :  Yes-and  A^0  in  all 
lU  simplicity  and  purity.  | 


5.  Lookto§2L  ^  In  all  cases,"  says  the 
bill,  *'  in  which  power  is  by  this  act  given  to> 
anjf  one  of  the  said  commissioners  to  act,  such 
power  may ....  be  exercised  by  the  said 
chief  judge,  or  by  any  one  of  the  said  other 
judges :  and  where  any  such  judge  so  acting 
would,  in  case  he  were  a  commissioner,*  make 
any  reference  or  adjournment  to  a  subdivisioit 
court,  such  reference  or  adjournment  shall  be 
made  by  such  judge  to  the  court  of  review, 
instead  of  to  a  subdivision  court." 

Here  again  may  be  seen  single-seatedness; 
single-seatedness  mentioned,  many-seatedness 
not. 

6.  Look  to  §  22.  Place  and  words  the  same 
in  both  editions.  Subject-matter,  official  as- 
signees. Here  again  may  be  seen,  it  is  true, 
numyseatedneea  in  all  its  nine  degrees ;  but 
not  the  less  true  is  it,  that  so  also  may  be  seen 
tingle -eeatedneee,  "  The  proceeds  in  ques- 
tion," the  bill  says,  *<  shall . . . « be  possessed 
and  received  "  (possessed  before  they  are  re- 
ceived) '*  by  such  official  assignee  alone,  save 
where  it  shall  be  otherwise  directed  by  the 
said  court  of  bankruptcy,  or  any  judge  or 
commissioner  thereof."  f 

*  Question  here  for  argument:  Jud^  either 
the  judge  whose  proceedings  in  the  Imagined  case 
are  to  te  guessed  at,  or  some  other  and  what  juds;e 
or  judges:  question,  what  the  said  judge  would' 
do  were  he  a  commissioner  ?  Not  that,  in  this 
hnagined  case,  there  is  anything  of  inconsistency 
or  impossibility:  for.  thouf^h,  as  above,  every 
commissioner  is  a  juage,  it  is  not  true  that  eveiy 
judge  is  a  commissioner. 

Be  this  as  it  may,  here  we  have  a  most  smple* 
recognition  of  the  fninciple  of  single-seatedness. 
Not  only  six  justice-chambers  do  we  see  with  a 
oommittioneT  in  each,  but  J^ur  other  justice*' 
chambers  with  a  judge  in  eaoL 

f  Now  suppose  a  different  direction  ffiven  by 
eadi  of  any  two,  or  by  every  one  of  all  these  ten 
members  of  the  court  of  bankruptcy — namely, 
the  four  judges  who  are  not  commissioners,  and 
the  six  commissioners  who  are,  and  are  not 
judges.  What  is  to  be  the  consequence  ?  The  un« 
happy  wight —  the  official  assignee — should  he ' 
beC  as  he  may  be,  pulled  at  the  same  time  ten 
different  ways,  what  is  to  become  of  him  ?  Still' 
greater  would  be  his  embarrassment  than  that  of 
Garrkik  between  Tragedy  md.  Comedy ^  m  Her^ 
cules  in  the  print  between  Venue  and  Minerva  t 
more  nearly  resembling  would  his  condition  be  to 
that  of  a  French  traitor  under  the  aneien  rigime» 
when  pulled  four  opposite  ways  by  so  many  wild 
horses. 

After  this,  in  this  same  section,  comes  a  dause 
speaking  of  '*  such  rule  and  regulation ....  as 
the  Lord  Chancellor,  or  the  said  court  of  review, 
or  any  judge  of  the  said  court  of  bankrupt^,  if 
authorised  so  to  do  by  any  general  order  of  the 
same  court."  As  to  this  same  i/^  is  it  to  both 
the  sutyect-matters  immediately  preceding.^ 
namdy,  the  court  of  review,  or  any  judge  of  the 
said  court  of  bankruptcy— or  to  the  hot  of  them 
alone,  that  it  is  to  beundeistood  to  bear  reference  ? 
Here  likewise  we  have  a  recited  act,  a  said  recited 
act,  which  is  not  anywhere  recited:  so  nmch  the 
better  for  the  official  anignee,  who,  if  it  were  i*« 
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7.  Look  to  g  SO.  ^  Any  one  of  tbe  ^ 
commissioDers  may,"  says  the  bill,  **  a^omm 
the  examinationB  of  any  bankrupt  or  other  per- 
son, to  be  taken  either  before  a  Bubdivision 
oourt  or  the  court  of  review,  or,  if  need  be, 
hrfore  both  covrts  m  wccesiion ....  and  may 
likewise  adjourn  the  examination  of  a  proof  of 
debt,  to  be  heard  before  a  Bubdiviflion  court; 


cited,  might  have  to  be  charged  with  inUrest^ 
^ith  whidi,  88  the  matter  Btaods,  he  cannot  be 
char^:  and  which,  accordingly,  the  fault  wiU 
lie  hu  if  he  does  not  pocket 

Note,  moreover,  that  <m  this  occasion  the  woidB 
are  not,  as  elBewhere,  ruki  and  reguiatioru  in 
the  plural,  but  rule  and  regulation  in  the  sin- 
gttlar:  and  thuB  it  stands,  not  only  in  the  first 
edition,  but  in  the  second  also ;  and  that,  after 
leviiion  made.  Now  then,  as  to  this  one  rule  and 
riMiatUm,  Suppose  it  made  by  a  single  judge 
orthe  court  of  review,  what  rule  and  regulation 
is  there,  power  for  the  making  of  which  Ib  left 


any  one  of  these  functionaries,  the  one  rule  and  re- 
gulation thus  authorized  has  been  made,  what 
power  is  there  left  for  the  eventual  amendment  of 
It  —for  the  amendment  of  it,  whether  in  the  way 
of  subtracdoD,  addition,  or  Bubstitution  ?  By  the 
first  exercise  given  to  it,  will  not  this  same  power 
be  exhausted  ? 

Moreover,  as  to  these  ruUi  and  regtUaUofUy 
when  they  are  in  the  plural,  what  is  to  be  done 
with  them?  According  to  §  1,  they  are  to  be 
**  ettdblithed(*  according  to  §  II,  they  are  to  be 
tmtdet  aocoraing  to  §  22,  rules  are  to  be  made 
(doing  as  well  as  they  can  without  either  ne;g»- 
lationt  or  orders  ;i  according  to  §  34,  **  Rules 
and  orders  are  to  be  made  and  directed:^  and 
thus  it  stands  in  both  editions;  they  are  to  be 
made,  that  is  to  say,  in  this  section  *^  rulet  and 
orderu^  by  which  (it  seems  but  fair  to  presume) 
Is  meant  the  same  thing  with  what  (as  above)  is, 
in  other  places,  meant  by  '*  ruUe  and  regular 
tiom.** 

Whatever  ihlffg  it  is  you  mean^  horn  many 
times  soever  int?t0  same  portion  of  discourse  you 
have  occasion  to  mention  it,  be  sure  never  to  em- 
jfioy  the  same  locution  in  the  designation  qfit, 
A  rule  to  this  effect,  though  the  observance  of  it 
has  never  yet  been  made  obiiffatory  by  the  positive 
enactment  of  a  law  of  parliaments  has.  of  late 
days,  been  made  little  less  effectually  obligatOTy 
hf  a,  Um  of  fashion.  In  a  speech  spoken,  or  a  pa- 
ragraph in  a  periodical,  it  serves  not  any  mote 
important  purpose  than  that  of  ornament.  But, 
when  conformed  to  in  and  by  an  act  of  parliament, 
it  IB  of  more  substantial  use:  for.  whatsoever  be 
the  number  of  times  at  whidi  this  decoration  is 
emnloyed,  the  same  is  the  number  of  grounds  on 
each  m  which  a  lawsuit  may  be  erected,  and  ap- 
popriate  remuneration  for  learned  industry  and 
ingenuity  administered. 

As  to  rules,  regulations,  and  directions,  rules 
and  regulations  are  in  use  to  be  made^  as  also  to 
be  esUUflished;  not  are  they  altogether  unaccus- 
tomed to  direct,  and  in  thiB  way  to  be  active: 
but  as  to  the  being  directed,  and  accordingly  pas- 
sive,/ic<«  (says  the  common  aphorism)  are  stub- 
bom  things;  and  it  seems  questionable  whether 
the  like  Btubbomness  may  not  be  apprehended  at 
the  hands  of  rules  snd  regulatioHs. 


which  «id  court  s9iallproeeed  fviili  1 
mentioned  examination.*'  * 

After  that,  in  this  i 
proviso,  **  that  in  case,  befon  ike  sai 
missioner  or  subdivisioo  court,  botk 
....  consent  to  have  the  validity  «f  ay 
debt  in  dispute  tried  by  a  jury,'*  (which,  by 
the  bye,  they  will  not  d<H  m^eas  tlicy  wee 
egreguMisly  misadvised,)  ^*  an  ias«e  aUI  he 
prepared,  under  the  direction  of  the  saidcoB- 
misnoner  or  subdivisioa  eonrt,  tad  Mot  he 
trial  before  the  chief  judge  or  ooe  or  ■nrecif 
the  other  judges;  and  if  one  par^  only  ap- 
plies for  such  issae,  the  said  oommiaaiflacr  er 
subdivision  court  shall  decide  wketheroraot 
such  trial  shall  be  had,  saliject  to  aa  appeal 
as  to  such  decision  to  the  court  of  review.''^ 

Before  this  firaitful  section  ia 
another  rather  singular  pro?ision  m  it 
not  be  left  unnotieed.  Not  eooteni 
authorizing  and  requiring  the  judge  or  jodges 
in  question  to  >*  <njybani,"  or  say  traaaAar,  tiw 
matter  in  question  to  a  juificatory,  at  bk  or 
their  discretion;  it  authorizes  and  reqaires 
them  respecUvely  to  do  this  fiivcmr  to  two 
judicatories  in  succession.  One  after  another; 
thus  producing  the  effect  of  an  ^ppea^  ^"he- 
ther  the  parties,  or  any  one  of  them,  is  de- 
sirous  of  it  or  no ;  in  other  words,  altfaoqgh 


*  Here  again  the  alresdy-mentioned  diffimlty 
re-exbibits  itself:  this  same  opciatioa,  wfaaca>- 
ever  it  be,  any  one  of  these  five  camnussionas 
(all  of  them  at  the  same  time  membcn  of  the 
oourt  of  bankruptqr)  may  perform, — whatever 
may  be  done  by  the  two,  three,  four,  er  five 
others  to  prevent  it  As  to  adjourmutenis  fagr 
adjourn,  the  learned  draughtsman  means  (it  Buy 
be  presumed)  transfers  the  occasion  oo  whicB 
adjourn  is  the  term  commonly  employed,  is  when, 
the  body  bemg  the  same,  the  transference  k  si 
that  same  body  to  a  meeting  at  another  ttiiic,aDd 
at  the  same  ploiee  or  another  place,  Ba^  ftr 
aught  I  know,  precedents  of  cmfdoyment  avea 
in  this  sense  to  the  verb  to  adjostmj  may  naiv 
met  the  learned  draughtsman's  eye. 

tnii^B  far  the  bill:  so  that,  ia/tfr  o/ia,  sbonld 
the  question,  such  as  it  is,  be  derided  upon,  ia  die 
first  mstance,  by  the  said  three  other  jiid|^  the 
appeal  against  such  dedsion  of  these  sawta  other 
juo^  maybe  heard  by  these  same  other  judges, 
sittmg  unoer  the  name  of  the  court  of  miem^ 
The  appeal  will  be  from  themselves  totnen 
and  wm  accordingly  be  heard  by  T 

Infchelawofprooedure.inthispL 

impTQvement,  a  la  Brougnam.  is  exhilnted.  Aa 
appeal  from  the  Lord  CbanoHlor  to  the  Hooseof 
Lords  hay  long  been  underwood  to  be  ( i 

;ed)  an  appeal  firom'his  noble  and 

"  inoneplaoe,tohiiBaidnobieaDdleKBed 
Aj^LXMouxy  in  another  place :  but,  how  eSbotasBf 
soever  produced,  this  mode  of  obviatins  sNKrr- 
tainty,  though  not  without  some  rdativuy  bcn^ 
fidal  addition  to  expense  and  delay,  has  (u  is  b^ 
lieved)  been  authorized  and  esrablished  bv  acttf 
parliament*  It  may  aooordindy  be  ooosiaiBRd  » 
an  addition  made  to  the  list  ottne  impiovemeata> 
mads.or  meditated  ^the  noble  and Icamed author 
of  this  bill,  in  the  fabric  .of  the  law. 
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it  be  agiiBvt  the  desires  of  att  parties  inte- 
rested :  — "  Any  one  of  the  said  six  eommis- 
^ioners,*'  says  the  bill,  as  we  have  seen,  **  may 
adjoam  the  examination  of  any  bankrupt  or 
other  person,  to  be  taken  either  before  a  sub- 
^vision  court  or  the  court  of  review,  or  if 
need  be,  before  boih  eomrta  »  SMCsefstoji,  and 
may  likewise  a4}oum  the  examination  of  a 
proof  of  debt  to  be  heard  bdEbre  a  subdivi* 
sion  court."* 

8.  Look  to  §81.  **  J£  nusk  eammismomer^ 
or  subdivision  court,"  says  the  bill,  **  shall  de- 
termine any  point  of  law  or  matter  of  equity, 
or  decide  on  the  refusal  or  admittance  of  evi- 
dence in  the  case  of  any  disputed  debt,  such 
matter  may  be  brought  under  review  of  the 
court  of  review  by  the  party  who  thinks  him- 
self iqppieved,  and  the  proof  of  the  debt  shall 
be  suspended  until  sucii  appeal  shall  be  dis- 
posed of,  and  a  sum  not  exceeding  any  ex- 

'  *  Thus  &r  the  InU:  a  curious  enough  document 
would  be  the^brmaZa  by  which  this  appeal,  with- 
out the  name  of  an  appesl^  thin  appeal  m  ditguite 
—  this  ^mui-appeal,  as  it  may  be  termed,  —  is 
oidered  to  be  made  j  its  place  would  be  among 
llie  rules  and  regulations,  or  say  rules  and  orders, 
m  often  s|ioken  ot 

Thusitis,  that  hewagam  wefaave  f^ffe-#ai#- 
fdne^es  and  ef  the  six  oommissionefs,  each  one 
IS,  if  he  think  fit  so  to  do.  issuing  a  different  de- 
cree ;  making,'  on  one  ana  the  same  occasion,  on 
one  and  the  kame  point,  in  any  number  as  far  as 
idx,  difoent  decrees,  each  of  mem  oontradictoiy 
Soevety  other;  oo  thesuvposition  that,  to  this  act, 
and.tothkdanse  in  it,  the  exeeutiaD  called  for  by 
it  is  given  aoeofdingljr :  so  that,  should  the  money, 
mfMSdy  be  by  commissioner  A  a^udsed  to  Tho- 
mas Noakes,  by  commissioner  B  to  John  Stiles, 
bv'commissiooer  C  to  John  Doe,  by  commissioner 
II  to  Richaid  Roe.  and  so  forth,  then,  and  in  such 
esse,  the  said  Noakes,  Stiles,  Doe,  and  Roe,  &c 
urill  receive,  each  of  them,  the  said  sum  of  £50  to 
l^is  own  proper  use. 

To  the  Quantity  of  the  mass  of  arjgumentaiUm 
c^ppable  or  being  extracted  from  this  one  section 
— to  tibe  quantity  of  time  the  said  ai;^mentation 
may  be  made  to  occupy— to  the  quanuty  oi  money 
itmay  be  made  topump  up  outof  the  fund  lodged 
Id  the  hands  of  tne  assignees,  official  and  non- 
c^dal  —  to  tfaje  prt^  omable  of  being  extracted 
outof  4w  esid  moncT,^  the  shape  of  remuneration 
for  the  sernces  of  learned  judges,  learned  com- 
nassioners,  and  learned  gehdemen,  —  who  shall 
assum  any  limits,  other  than  those  of  the  said  fond 
Itseff?— aU  for  the  more  efTectnal  minimization 
oltexpeme^  delay ^  and  aaosrlotn/y,  in  fulfilment 
dTthe  promite  made  in  the  preamble. 

Note,  moreover,  that  hj  the  wordsof  this  clause, 
when  the  learned  persons  in  question,  be  the  v  who 
they  may.  adjourn  the  examination  of  any  bank- 
rupt or  other  person,  he  or  they  are  to  proceed  — 
not  with  thtU  tame  examinalkni,  but  with  the  ex- 
aminatioo  of  a  di^rent  matter  «  namely,  a  proof 
ofdeii,~^\uh  is  the  mode  of  proceeding,  mr  the 
carrying  on  of  which  the  leaxnea  draughtsman  has 
made  provision,  and  with  ah  anxiety  die  tokens 
of  which  are  upon  the  face  of  the  passage  so  con. 
spicuous. 

f  Here  again  may  be  seen  nngk'teatedncts : 
witnesa  **such  commissioner^^* 


pected  dividend  or  dividends  on  the  debt  in 
dispute  in  such  proof,  maybe  set  apart  in  the 
hands  of  the  said  accountant-general,  untH 
such  dedsion  be  made ;  and  in  like  manner 
there  may  be  an  appeal  on  the  like  matter  of 
law  or  equity  firom  the  court  of  review  to  the 
Lord  Chancellor,  "t 

9.  Lookkutlyto§32.  In  and  by  this  seo- 
tion,  the  crown  may  be  seen  put  upon  the 
aptitude  of  sin^Je-seatedness ;  and  not  abso- 
lutely and  merely  is  its  aptitude  recognised, 
but  also  the  comparative  superiority  of  its 
aptitude,  in  comparison  of  frtp/e-seatednesa 
and  ^tiodrupJe-seatedness.  Look  on  tOl  you 
come  to  the  words  "  one  commiesioner"  and 
then  observe  the  feats  which  his  commission* 
ership  is  rendered  capable  of  performing.  | 


X  Note  how  in  this  section  (which  follows  imme- 
diirtelv  upon  the  last-mentioned  one,)  lest  the  quan* 
tity  ot  tbjs  pre-eminently  necessary  remuneration 
should  not  yet  be  sufficient,  proviuon  is  made  for 
two  appeals :  two  appeals,  one  above  another,  — 
Oasa  upon  Pelion ;  namely,  one  from  any  or  all 
of  the  SIX  judicatories  just  mdicated,  appeal  to  the 
court  of  review:  the  other  from  the  court  of  rr^ 
view  to  the  Lord  Chancellor :  but,  lidi  indeed 
must  be  the  fimd,  if,  after  having  been  drawn  upon 
by  these  drains  which  we  have  been  seeing,  there 
remain  any  very  considerable  pickinn  for  his  said 
Lordship,  and  bis  immediate  subordinates,  in  Ida 
Court/Ot  Chancery. 

II  Appeals  may,  moreover,  here  be  seen  mount* 
ed  one  upon  another  in  a  pile,  by  which  the  tower 
o{  Babel  vim  naturally  be  made  to  present  itsdf 
to  the  mind  of  any  person  who  has  ever  seen  the 
elevation  of  it  up<Mi  a  Dutch  tile. 

<^  If  the  court  of  review,**  says  tiie  bill,  ''shall 
determine  in  any  appeal  touching  any  decision  in 
matter  of  law  upon  the  whole  merits  of  any  proof 
of  debt,  then  the  order  of  the  said  court  shall 
finallv  determine  the  queation  as  to  the  said 
proo^**  Havioggime  thua  far^  a  debtor  or  creditor 
by  whom  the  bill  wereperusing,  would  naturally 
expect  and  hope  to  fina  the  course  of  plunderage 
at  an  end.  Vain,  alas  I  the  expectation ;  for  now 
comes  in  the  pile  of  ai^peait^  inttoduced  by  an 
unless :  *'  unless,**  continues  the  bill, ''  unless  an 
appeal  to  the  Lord  Chancellor  be  lodged  within 
one  month  6nm  such  determination  :**  this  month 
being  interposed  for  the  more  effectual  fulfilment 
of  toe  promised  minimization  of  delay  and  un« 
certainty.  But,  alas,  once  more !  this  is  but  the 
beginning  of  sorrows;  for,  '' and  in  case  of  such 
appeal,'*  continues  the  bill,  ^  the  determination 
of  the  Lovd  Chancellor  thereupon  shall  in  Uke 
numner  be  final  touching  such  proof;  but  if  the 
appeal  either  to  the  court  of  Review  or  the  Lord 
Chancellor  shall  reUteonly  tothe  admission  or  re- 
fusal of  evidence,  then  and  in  that  case  the  proof 
of  the  dd>t  shall  be  again  heard  by  the  eommis* 
sioners  orsub-divifion  court,  and  the  said  evi- 
dence shall  be  then  admitted  or  r4ieeted  according 
to  the  determination  of  the  court  of  review  or  the 
Lord  Chancellor.**    Here  the  section  ends. 

Here,  then,  in  the  character  of  a  securi^,  an 
additional  security,  against  misdecision,  is  aa- 
sumed  the  propriety  of  an  appeal  from  the  Lord 
Chancellor ;  yea,  even  from  the  Lord  Chancellor 
to  a  commission ;  to  assy  one  of  the  six  commis* 
sioners,  at  the  choice  and  pleasure  of  the  party, 
I,  or  of  chance jU  it  may  happen.  But,  if  expense. 
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10.Lookto§40.  No— the  last  preceding 
was  not — this  is  —  the  concluding  arttde ; — 
the  article  by  which  a  dose  is  put  to  the  list 
of  the  proofe  given  of  the  Tirtual  recognition 
-which,  by  the  noble  and  learned  advocate  of 
many-aeatednetM,  has  thus  been  virtually  made 

delay,  and  uncertainty,  be  put  out  of  considera- 
tion  land  more  completely  put  out  of  consideration 
they  can  scarcely  be  than  they  are  in  and  by  the 
whole  tenor  of  ttds  bill,)  security  (it  must  be  ad- 
mitted) can  never  be  too  secure.  Here,  then,  is 
this  same  scale  or  pile  of  appeals,  at  the  pleasure 
of  any  one  of  the  -parties  (and,  in  particular,  of 
any  one  of  them  whose  pJan  it  was  to.  gain  lus 
pomt  by  exhausting  the  matter  of  fees  trom  the 
pockets  of  the  rest,)  reproduced;  and  this,  not 
once  only,  but  totie9  quoHa,  dU  the  exhaustion 
is  completed ;  and  thus  may  me  original  repetend 
be  improved  into  a  drcuiaie^  and,  for  the  benefit 
of  the  learned,  useful  application  thus  msde  of 
mathematics  to  jurisprudence :  and  the  tower  of 
Babel  turned,  MiapioHet^  topsy-turvy,  and  then 
aet  right  a^[ain.  as  m  the  case  of  an  Mur^gkut 
with  sand  m  it — an  hour.g1ass,  that  formerly 
usefiil  implement,  so  much  prised  by  the  wisdom 
of  our  ancestors,  now  so  extensivefy  supplanted 
by  clocks  and  watches. 

With  inoootestible  popriety  may  these  same 
appeah  in  Mmitey  alias  gwui'Oppealtf  be  thus 
mt  upon  a  level  with  appeeut  commonly  so  called. 
Why  so  ?  For  this  plain  reason:  because  in  point 
of  expense  and  delay,  no  difference  is  there  be- 
tween the  one  case  toad  the  other ;  andsolonff  as 
die  quantity  of  money  taken  out  of  the  pocxets 
of  suitors  is  the  same,  and  the  quantity  of  time 
wasted  is  the  nme,  what  matters  it  what  the  name 
Is  which  is  given  to  the  le^  operaiion  or  instru^ 
ment  by  which  the  evil  is  produced  ?  the  effect 
being  the  same,  what  matters  it  what  the  name 
is  which  is  given  to  the  cause? 

Now  then  for  the  ecaie,  or  say  pUe^  of  appeals 
^  these  same  appeals  so  called,  and  appeals  not 
so  called,  put  together.  For  shortness,  let  the 
name  of  meal  be  given  to  each  one  of  them. 

L  Appeal  the  firstwehavehadalready;  namely, 
by  secoon  81  —Appeal  f^om  ''such  commissioner 
or  subdivision  court*'  to  '*  the  court  of  review." 

2.  Appeal  the  second  (by  sections  81  and  32)^ 
fiom  the  court  of  review  to  the  Lord  Chancellor. 

3.  Appeal  the  third  (an  appeal  in  disguise)— 
Appeal  nom  the  Lord  Chancellor  to  the  com- 
missioner (the  tingk-eeated  commissioner)  or 
subdivision  court,  by  whom  or  which  **  the  proof 
of  the  debt,'*  says  the  bill,  shall  be  again  heard. 

4  Appeal  thefourth  (anotherdisgulsedappeal) 
—>  Appeal  fkom  the  commissioner  or  the  court 
of  review,  to  that  ssme  court  of  review.  Apptal^ 
db  eoiem  ad  ewtufem,  as  above  noticed.' 

&.  Appeal  the  fifth  (another  disguised  appeal, 
disguised  under  the  same  cloak  as  appeal  the 
fourth)— .from  the  court  of  review  to  the  Lnd 
Chancellor. 

6w  As  yet  we  have  but  five  appeals  declared^  or 
say  appeals  patents  but  a  sixth  disguised  appeal, 
or  say  an  appeal  httenty  if  not  a  eeventh^  may  be 
discovered  m  the  words  **  cem/oAetkmer  or  tub' 
diviiUm  court  ;**  for,  in  a  former  section,  namely 
the  sixth,  may  be  seen  established  an  appeal  from 
every  single  seated  commissioner  to  a  subdivision 
court ;  SM,  in  another,  namely  section  the  third, 
ftom  every  subdivision  court  to  the  court  of  re- 
view, from  whence,  as  above,  lies  the  appeal  to 
^  Lord  Chancellor. 


of  the  aptitude — not  to  say  the  mpeiior  sfk 
titade — of  sta^fe-seotedkess.  After  what  has 
just  been  seen,  this  progress  rit  most  be  ac> 
knowledged)  is  but  an  antidimax :  bat  the 
list— the  whole  list — having  been  imdeF- 
taken  to  be  given,  will  naturidly  have  beei 
expected  to  be  seen,  and  without  produdiaB 
of  disappointment  could  not  be  left  ancosa- 
pleted. 

This  section  has  for  its  snbject-matter  Ai 
case  where  a  bankruptcy,  being  by  Uie  act 
found  lying  under  the  cognizance  of  Hie  ex- 
isting commissioners,  is  transferred  to  tliat  of 
the  five  new  courts  now  instituted.  To  tii« 
six  commissioners,  each  of  them  singly-scated, 
are  (it  vnll  be  seen)  in  and  by  this  sectioa, 
given  the  two  powers  following: — 1.  Power 
tiie  first — **  power  to  appoint,"  says  fheldl 
'*  some  one  of  the  aforesaid  official  asaigiieca 
to  act  with  the  existing  assignees ;"  2.  Powfr 
the  second  — "  power  to  direct,"  saja  Hie  bin, 
<<  the  existing  assignees  to  pajr  and  deliver 
over  to  such  official  assignees"  (in  tlie  plorsl) 
"  all  monies,  &c."  Thus  far  the  bilL  Bat 
direetion  is  one  thing,  eompUtmee  is  aoolbcr 
thing ;  and  suppose  that  in  oonseqaenee  of 
such  direction  compliance  has  not  pfawe,  what 
then  is  ta  be  the  result?  ^itsioerr  Exactly 
that  which  for  the  remuneration  of  learned 
labour  is  to  be  desired.  Motion  will  have  to 
be  made  in  the  ^propriate  court,  say  the 
wtgle-eeated  commissioner's  court — motifl* 
to  show  cause  why  the  said  monies,  Iec  are 
not  so  paid  and  delivered  over :  whlf^  mo- 
tion, being  there  decided  upon,  may  or  may 
not  be  earned  upwards,  or  upwards  and  down- 
wards, into  the  scale  or  pile  of  appeah  above 
delineated;  and  thus  it  is,  that  to  that  pile 
which  can  never  be  too  high — namely,  the 
pole  of  remuneration  for  the  services  and  me- 
rits of  noble  and  learned  lords  and  geatlciBca* 
—  a  correspondent  addition  will  be  made. 

As  it  is  with  Hogarth's  prints,  so  have  I 
found  it  with  this,  if  not  inimitable,  let  as 
hope  never-abottt-to-be-imitated  hill:  look 
as  often  as  you  will — look  again  —  new  inte- 
resting objects  will  you  find  in  it :  till  this 
day  (October  the  19th,)  not  more  than  ^t^ 
judicatories  had  1  observed  to  have  been 
established  by  the  bill,  in  lieu  of  the  two 
which  it  found  in  exbtence.  On  looking  into 
a  section  which  had  escaped  me, — mmeiy, 
section  5th,  1  find  by  it  another  judicatory' 
added ;  namely,  that  of  a  Master  in  Chancery,: 
Tes,  that  of  a  Master  in  Chanoery ;  and  so 
bi  so  good.  But  does  the  ouitter  end  there  ? 
Oh  no :  for,  from  the  decision  of  his  Maalv* 
ship  lies  of  course  a  virtual  appeal,  — loidcr 
ihe  maoe  of  exceptions  to  his  report, — either 
immediately  or  through  the  medium  ef  the 
Vice-Chancellor,  to  the  Lord  High  Cbaneel* 
lor  in  his  quality  of  Supreme  Judge  (save  aad 
except  the  House  of  Lords)  in  matters  ef 
equity ;  so  that  thus  we  have  not  one  oidy. 
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liut  tliree  more  stages  of  appeaL  ^'Allcoato 
of  suit/*  says  §  5,  **  between  party  and  party 
in  the  said  court  of  review  shall  be  at  the 
discretion  of  the  court,  and  shall  be  taxed 
by  one  of  the  Masters  of  the  Court  of  CSian- 
cery."  All  costs  of  suit?  and  to  the  sum  of 
these  sweet  things,  what  limit  is  there  that 
can  be  assigned?  By  the  blessing  of  God  upon 
learned  industry,  to  thousands  of  pounds  in 
any  number  may  these  same  coats  be  made 
to  amount :  and  out  of  the  stalqes  constituted 
by  ihe  bankrupt's  assets,  and  played  for,  as 
«  pool  of  fish  at  Pope  Joan,  by  noUe  and 
lewned  lords  and  gentlemen — out  of  this 
fund  and  no  other  shall  these  costs  be  taken? 
Semble  que  non :  and  if  not,  then  by  the  cre- 
ditors, in  lieu  of  the  somudi  in  the  pound  to 
be  reeeioedt  comes  so  much  to  be  paid. 


So  much  as  to  everything  that  has  any  im- 
mediate application  to  the  particular  matter 
here  in  question ;  that  is  to  say,  to  the  merits 
and  demerits  of  the  bill,  now  passed  into  an 
act.  But,  in  the  course  of  this  inquiry,  has 
unavoidably  been  started  another  question — 
BO  less  than  whether,  under  the  present  head 
of  the  law,  as  between  melwraiioH  and  <ie- 
ferioration  of  the  whole  mass  taken  together, 
deterioration  is  not  of  these  two  opposite  re- 
sults uidiappilv  the  most  probable.  Now  then, 
important  as  is  the  principal  question,  still 
more  so  (as  everybody  sees)  —  incalculably 
more  so — is  this  collateral  one.  To  him,  so 
long  as  he  continues  in  that  highest  of  all 
high  law  situations — to  him  belongs,  so  fax 
at  least  as  concerns  pretfention,  the  attribute 
of  omnipotence*  'V^thout  his  concurrence-^ 
or  at  least  permission — for  no  melioration, 
to  any  considerable  extent,  can  be  seen  any 
chance :  for  no  meHoration  worth  mentioning, 
much  Tess  for  an  all-comprehensive  one. 

Of  any  beneficial  effect,  the  production,  so 


fiur  as  it  depends  upon  him,  depends  upon  the 
conjunct  existence  of  two  states  of  mind  — 
incinatiim  and  ahdity :  and,  if  indinalion  be 
absent,  abUity — all  the  ability  imaginable-^ 
will  be  of  no  use.  If  it  be  by  an  interest  op- 
posite to  that  of  the  community  that  his  con- 
duct is  guided,  inclination  will  be  —  not  on 
that,  but  on  the  opposite,  side.  Disinterest- 
edness, as  the  word  is  commonly  understood, 
is  the  quality,  not  of  him  whose  conduct  is 
not  determined  by  any  interest  (for  that 
would  be  a  mariner  whose  vessel  never  sails 
but  in  a  calm,)  but  of  him  who,  on  the  oc- 
casion in  question,  is  not  under  the  guidance 
of  any  interest  opposite  to  that  of  the  com- 
munity at  large :  to  the  possession  of  this 
quality  he  has  been,  and  will  be  seen  to  be^ 
laying  daim :  as  the  old  law  phrase  is,  con* 
tinwd  elainu  Into  the  validity  of  this  claim, 
the  inquiry  now  continues  itself.  By  hknself 
—  by  any  one  for  him  —  will  this  contesta* 
tion  be  complained  of  ?  He  has  himself  ta 
thank  for  it.  By  him  has  the  gauntlet  been 
thrown  down :  by  this  inquiry  it  is  not  thrown 
down,  but  taken  up. 

So  much  for  inclination.  What,  now,  if 
the  other  requisite  —  ability  —  be  wanting 
likewise?  As  to  this,  some  judgment  the 
reader  is  prepared  to  form  already ;  meaning^ 
always,  appropriate  ability :  for,  as  to  orato- 
rical talent,  supposing  inaination  opposite,  so 
for  firom  being  the  better,  law  reform  would 
be  all  the  worse  for  it. 

To  return  to  incHnatum.  Of  what,  in  the 
shape  of  patronage,  his  Lordship  has  given 
up^  and,  per  contra,  of  what  he  has  gained^ 
mention  has  not,  in  any  other  than  general 
terms,  been  thus  for  seen  made.  Now  for 
particulars. 

In  the  customary  order,  pr<fit  comes  be- 
fore lose :  but,  in  the  present  case,  the  most 
suitable  order  is  —  loss  before  profit. 

Here  follows  the  account :— .     ' 
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Paironage  given  tip,  asfoUowt  :* — 

1.  ConnnissionerBbips,  70. 

2.  Average  annual  emolument  of  each,   £380 

3.  Average  number  of  vacandes  every)        . 

year.t > 

,4h  Henoe,  average  value  of  the  whole 
number  of  tiie  incomes,  the  right 
of  appointment  to,  or  say  in  one 
word,  the  patronage  of  whidi,  is 
given  up, — that  is  to  say,  the 

value  in  the  hands  of  a  man  who    

has  it  in  perpetuity,      .    .    .     £1520 

5.  Average  number  of  years'  continu- 

ance of  the  same  man  in  the 
Chancellorship,  84 

6.  Tears'  purchase,  whidi  an  annuity 

for  eight  years  is  worth,  between 
6  and  7 ;  for  round  numbers  and 
ready ctilculation,  say)      .    ^  7 

Six  and  a  half  would  be  more 
correct;  but,  the  thus  assumed 
number  7,  bei|ig  the  same  on 
both  sides,  the  difference  will  not 
b^  materiaL 

7.  Qenee,  total  value  of  th^  patron* 

age  given  up £10,640 

—  this  being  the  average  value 
of  the  four  salaries,  namely,  the 
above£I520,  multipliedbythe 
^lumber  of  years  during  which, 
according  to  the  above-men- 
tioned calculation,  the  right  .of 
appointment  niay  be  expected 
pi  remain  ip  the  mxf^  hignds. 


Thus  is  the  value  of  the  patronage  gained, 
more  than  three  times  that  of  the  patronage 
given  up. 

So  much  for  calculations  and  results :  now 
for  objections  to  them.  **  Vast,"  says  some- 
body —  "  vast  (it  must  be  confessed)  are 
these  sums :  vast,  accordingly,  would  be  the 
value  of  the  patronage  in  question — the  pa- 
tronage gained  by  the  noble  and  learned  au- 
thor ik  the  measure,*— suMioiing  this  sanvB 
siun  actually  received  by  him.    But,  for  this 


*  On  the  per  contra  side,  in  thecotieipoudent 
paxts,  the  wordi  ar&M  far  as  may  b&  the  same, 
Hit /gures  alone  different:  of  this  identity,  the 
use  and  oonseciuence  aieip-.tfaat,  to  the  purpose 
here  in  question,  any  error  that  may  happoi  to 
be  found  may  be  seen  to  be  tbe  less  matoiaL 

*!*  As  per  rniort  from  individnals  by  whom  obr 
aervation  has  been  made  of  the  vacancies  nrhi^ 
occur  from  all  causes  whatsoevesi^-irom  vacancies 
occasioned  by  changes  and  promotions,  as  well  as 
by  mortality.  By  tablei  qf  mortaiUy^  it  would 
not,  as  I  have  been  told,  be  to  much  as  3:  cause 


Per  contra. 


under:  -^ 

1.  New  functionaries,  23. 

2.  Aggregate  of  their  salaries,^       Je26,4fi0 

3.  Average  number  of  vacanciea 

every  year:  beingasthe  number 
of  new  fonctioinaries  (23)  to 
thatof  the  fonner  fonctionaries 
r70,)  say,  for  rovnd  numbers 
o9:  that  number  being  4,t 
this  will  be  one-third  /d  4, 
namely,  1^. 

4.  Hence,  average  amount  of  tiie 

salaries  pla^  every  year  at 
the  disposal  of  the  Chancel- 
lor, by  the  vacancies  of  that 

year, £1590 

— which  sum.  to  give  the 
total  value  ox  his  patron- 
age, over  and  above  thait 
o€  the  appointments  al- 
ready made,  will  be  to  be 
multiplied  by  7,  as  below. 

5.  Average  numbed  of  years' 

eontinuanoe  of  the  same 
man  in  the  cfaaneellorship 
as  per  contra,  say  8.$ 

6.  Tears'  purchase  which  an 

annui^  for  eight  years  is 
worth,  as  per  oontra,|  7 


X10.719 


7.  Hence,  total  present  valoe  of 

patronage  exercisable  in  iu-  ' 

ture,       ......      3      

Henee,  total  value  of  the  patronage 

gained, X37»l]0 

Patronage  given  up, 10,6M 


Net  profit,  after  deduction  of  the  >     m^  ^^ 
patronage  given  up,  .    .     J  *  ' 


supposition  of  any  receipt  at  all,  «t  any  rate, 
of  any  receipt  approadiing  to  the  like  of  any 
such  amount,  what  ground  will  yoa  find? 
Tes :  if  he  had  children  and  grandddldreB, 
all  of  whom  he  had  to  make  proviaieBi  for, 
and  would  have  made  provision  for  out  of  his 
own  means,  had  it  not  been  for  this  resooree. 
But,  for  any  such  suppositi<»,  is  there  so 
mudi  as  thjs  shadow  of  a  ground  ?~ 

Not  mudi  (answer  I :)  not  mack — I  nrast 
confess.    But  neither  by  this        '     '      ' 


of  the  difference,  in  the  instance  of  the  i 

arics  In  question,  vacancies  produced  by  changes 

■and  TOomotiODs. 

X  Taken  from  the  list  of  JTeeywr*  oftke  Gwtai 
SeoLn per  Beatson's  Political  Index. 

II  jBy  report  of  an  official  aeoountaiit,ooDBa]teA 
for  this  purpose,  about  6i 

f  £26^.1  Inatiai^ intitoled  <« TheBaak- 
Tupt  Act,  with  introduction,  notes,  and  iodcx — 
by  a  Barrister,  p^  28,  the  sum  at  which  the  tatal 
is  set  down  Is  £24,000,  and  no  moves  a  sEf^ 
suielyy  either  of  the  pen  or  the  pras. 
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confessed  the  impropriety  of  placiiig  the  sum 
in  question  to  the  account  oi  profit  gained. 
'  In  the  first  place — the  question  of  chief 
practical  importsnce,  though  it  is  but  a  col- 
lateral one,  being  as  above  shown,  the  one 
relative  to  dmnterestednets ;  and  this  ques- 
tion turning.^ not  upon  abiohtte,  but  upon 
eomparaHve  values,  namely,  as  between  mat- 
ter given  up^  and  matter  of  the  same  sort 
^ned,  — the  consequence  is,  that  if  the  sub- 
ject-matter in  question  were  mere  moonshine, 
it  would  not  the  less  be  entitled  to  a  place  in 
this  account. 

In  the  next  place,  this  is  one  of  the  occa- 
sions to  which  the  old  saying  about  meal  md 
malt  applies :  if  he  has  it  not  in  meal,  he  has 
H  in  malt ;  if  he  has  it  not  in  money,  he  has 
it  in  money *s  worth. 

Reader,  before  you  lie  now  the  two  sides 
of  the  evidence :  which  side  Task  yourself) 
preponderates? — his  Lordship s ?  His  Lord- 
Ship's,  cry  aloud  in  chorus  the  vast  minority 
Of  those  whose  eyes  either  graiiiude  or  hope, 
more  especially  the  stronger  power,  keeps 
fixed  upon  the  contents  of  the  rich  box  of 
bon-bons  which  his  Lordship  has  the  distribu- 
tion of:  those  members  of  the  fourth  estate 
not  excepted,  whose  high  lot  (it  has  been 
said)  it  is  to  behold  a  frequent  knife  and  fork 
lying  before  them  at  ther  noble  md  learned 
table :  accordingly,  to  no  person  so  beatified, 
is  the  question  addressed.  And,  but  for  snch 
patronage,-  fi^m  whom  would  this  incense-^ 
all  or  any  of  it — be  received  ? 
'  For  topics  for  this  same  incense,  from 
which  in  this  way  the  value  of  his  Lordship's 
|>atronage  receives  increase,  can  there  be  any 
demand  still  remaining?  No,  surely:  but, 
for  argument's  sake,  suppose  there  were  —  a 
source  from  which  it  might  receive  comple- 
tion, and  that  in  a  manner  the  most  satisfac- 
tory, is  a  verse  that  may  be  seen,  I  do  not 
remember  in  what  page,  of  the  Oradus  ad 
Pam€i»ntm,  the  assistant  so  well  known  to 
all  manufacturers  of  the  so  highly  valuable 
commodity  called  a  Latin  hexameter  verse. 
It  connsts  of  a  verse  by  which  any  man  to 
whom  it  happens  to  have  a  fimcy  for  taking 
an  airing  in  Greece  at  the  top  of  Mount  Par- 
nassus, may  with  all  facility,  and  as  quickly 
as  he  oould  say  Jack  Robinson,  as  the  saying 
is,  give  himself  that  gratification.  It  con- 
sists of  eight  words,  which,  when  thus  put  to- 
gether, constitute  a  panegyric  on  the  blessed 
Virgin,  and  have  the  curious  property  of  com- 
posing an  entire  poem,  of  which  any  man  who 
is  cuiious  enough  may  make  himself  the  au- 
tiior.  The  property  to  which  it  is  indebted  for 
this  magic  power  is  this :  the  words  are  so 
selected,  that  in  every  order  which  they  are 
^pable  of  being  made  to  assume,  this  sort  of 
verse  is  composed  of  them.  The  verse  is 
this :  —  **  Tot  tibi  sunt  virgo  dotes  quot  sidera 
dtdo :"  it  is  thus,  by  an  arithmetical  process. 


60» 


that  so  cunous  an  effect  is  prodnced-^ringing 
the  changes  upon  these  eight  words.  The^ 
following  is  a  sample  of  the  topics  on  which 
that  same  incense  grounds  itseljf :  -« 

His  admirable  proficiency  and  exquisite 
skill  in  the  art  of  disseminating  **  Msejui 
knowledge"'*'-^ the  sound  discernment  and 
sound  judgment  displayed  by  him  in  the  choice 
of  subject-matters  and  operators — his  skill 
in  the  creation  of  universities — that  skill,  of 
which  Ltmdmia^  has  already  had,  and  her 
Alma  Scror  Regia  is  about  to  have,  the  be« 
nefit — his  complete  mastery  of  the  theory 
and  practice  of  legislation  as  it  ought  to  be» 
as  exemplified  and  demonstrated  in  and  by  his 
local  courts'  bill,  and  this  Mb  bankruptcy 
court  bill,  now  so  happily  and  triumphantljr 
erected  into  an  act 

No  great  chance  iff  thdre  (I  must  confcss> 
— no  great  chance  is  there,  of  any  Honour** 
able  Brougham^ —  who,  smelling  at  the  same 
nosegay  with  the  Lord  Erskine,  may  with 
him,  in  an  mnleamed  state,  feed  wkh  thanks^ 
giving  on  about  five  thousand  a-year,  and 
with  Aope,  o»  about  as  much  more — exo*- 
nerating  Us  noble  and  learned  fether  of  the 
whoie  of  this  expense. 

Profit,  in  this  shape,  it  is  true,  he  has  not: ' 
but  various  other  shapes  there  are  in  whick' 
he  has  it — shapes,  having  each  of  them  ite 
beauty;  and  in  variety  there  is  pleasure* 

Calculate  who  ean,  the  correspondent  m^ 
ditional  number  of  those,  whom,  like  the 
members  of  one  of  James  the  First's  parlia- 
ments, the  additional  patronage  will  throw 
**  upon  the  knees  of  their  hearts"  (for  in 
those  days  hearts  had  knees :)  calculate  this, 
and  when  your  calculation  is  made,  ask  your- 
self what,- when  the  means  of  sustenance  are 
provided^  what  is  it  that  money  is  good  for, 
but  to  cause  men  to  do  the  will  of  him  who 
has  it  in  his  pocket?  and,  in  a  word,  look 
the  world  all  over,  and  say  by  how  mudi  is 
the  appetite  more  canine  for  mammon  in  the 
shape  of  money,  than  for  mammon  in  the 
shape  of  power  in  general,  and  in  particular 
in  the  shape  of  patronage? 

February  22, 1831,  Mirror,  p.  420.—"  The 
only  motive  by  which  I.am  actuated,  is  the 
anxious  and  earnest  wish  to  purify  and  amend 
the  defects  in  the  institutions  of  my  coun« 

Such  is  his  Lordship's  «*  only  motive.'* 
Nothing  cares  he  about  fees:  nothing  cares 
he  about  salary :  nothing  cares  he  about  pa- 
tronage: nothing  cares  he  about  emobment, 
in  any  imag^ble  shape:  by  any  one,  or  all 
together,  of  the  objects  by  the  love  of  which 
the  conduct  of  orduiary  men  is  to  such  a  de-- 
gree  hard  driven,  not  a  jog  is  capable  of  being' 
given  to  his  immoveable  mind. 

•  See  Wettminster  Meview  for  April  1831. 
+  For  his  management  of  the  U^iivenity  of 
London,  see  Ejmmittcr  for  August  28,  \&U 
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So  much  for  tbe  tkadow  ;  now  for  the  sub- 
stance ;  80  much  for  makt'ieUeve  disinterest- 
edness. Reader,  have  you  any  curiosity  to  see 
a  sample  of  what,  in  relation  to  these  same 
arrangements,  real  disinterestedness,  in  con- 
junction with  appropriate  intellectual  apti« 
tode,  would  have  produced?  If  yes,  take  the 
trouble  to  read  what  follows  x  -» 

1.  As  to  the  imai^  of  the  functionaries  of 
all  sorts ;  this  number,  not  greater  than  that 
whi^  has  been  found  necessary:  and  to  find 
what  is  the  number  necessary,  proceed  in 
manner  elsewhere  recommended.  Proceed  up- 
on the  depmtaHon  nfatem^  as  above  expbuned. 
Begin  witii  the  minimum  number;  add  other 
functionaries,  one  by  mie,  as  the  need  re- 
ceives demonstration  from  experience ;  in  tvro 
words,  >!a<  experimentum :  this  is  what  com- 
mon sense,  when  it  has  for  its  companion 
eommon  honesty,  prescribes;  this  is  what 
gave  immortality  to  Lord  Bacon  t  be  not 
either  ashamed  or  afraid  to  take  a  leaf  out  of 
the  book  of  Lord  Bacon. 

9.  Next,  as  to  remuneration  in  the  shape 
af  emohimaiiB:  for  the  purpoie  of  reducing 
them  respectively  to  a  minimum,  employ 
eompetitum:  fear  not  to  employ  in  this  case 
that  instrument,  the  application  of  which  has 
the  approval  of  everybody  in  every  other  case. 
..  This  you  will  do,  unless  the  advice  of  com- 
mon sense,  in  union  with  common  honesty, 
be  found  or  deemed  too  hard  to  be  digestible. 
•  As  to  emolument,  is  that  same  exdusively 
adequate  instrument  so  startling,  that  blindly 
employed  precedent  is  preferred  to  it?  Look, 
then,  to  tiie  case  of  the.  London  police  ma- 
gistrates.* In  that  case,  four  hundred  a- 
year  was  sufficient  for  their  emolument,  and 
therefore  would  be  for  these  commissioner- 
ships,  as  has  been  elesewhere  demonstrated 
by  uncontroverted  and  uncontrovertible  rea- 
sons ;  in  addition  to  the  demonstratiou  af- 
forded by  the  urgency  of  the  applications  at 
all  times  made  for  these  same  defunct  eom- 
misdonerships. 

So  much  for  general  suggestions.  Would 
you  wish  to  see  them  applied  to  particulars? 
Proceed  on,  and  read  what  follows :  >* 

1.  In  the  imme^te  judicatory,  judge  one, 
and  no  more. 
-  2.  So  in  the  appeUate  judicatory. 

3.  Grades  of  jurisdiction,  these  two,  and 
Ho  more. 

4.  Appeal  to  the  Chancellor,  not  any. 

5.  Appeal  to  the  House  of  Lords,  not  any. 
To  this  sham  security,  exists  there  any 

person,  by  whom  an  efficient  and  honestly- 
meant  security  would  be  regarded  as  prefer- 
able? Of  the  sort  which  I  would  venture  to 
propose  to  him,  a  model  may  be  seen  in  the 

*  In  "  Official  Aptitude  Mszhnixed '*  &c. 
^  Observations  on  Mr.  Peel's  Police  Magis- 
ctates'SaUiy-ralsing  Bill,"  anno  1821k   Antea^ 


paper  styled  «<  The  Ftel 
Dedaration," 


kc  Purposes  of  it, 
others,  these:  —  1.  To  fhmtsh  to  the  i 
tionary,  as  far  as  it  goes,  a  distinct 
hensive  view  of  the  field  to  which  hia  1 
will  be  to  be  applied;  2.  To  call  in  the  sad 
of  the  popular  or  say  moral  sanctioiiy  for  se- 
curing appropriate  moral  aptitude,  against 
departure  from  the  rig^  path,  in  ways  to 
which  the  power  of  the  legei  sanrrion  is  not 
applicable ;  3.  To  present  to  the  minds  e£ 
locators,  a  standard  to  whidi  the j  msj  make 
application  of  what  they  understand  to  ba 
the  characters  of  the  several  peraons  loeable^ 
whom  the  occasion  offers  to  their  dioiccu 
Locator,  on  the  present  oocasioD»  the  Lord 
Chancellor :  persons  locabk,  all  peraosia  ia 
whose  instance  adequate  gromnd  haa  place  for 
rogarding  them  as  endowed  with  solBcicBt 
int^cttud  and  aetioe,  without  olgectiaB  on 
the  score  of  siora^  aptitude. 

Will  it  be  said  or  thought,  that  for  the 
commissioners  in  question,  a  more  exiauim 
portion  of  Iaw4eaming  is  requisite,  than  &t 
police  magistrates?  To  any  such  8appoattioa» 
I  make  answer — 

1.  Not  more,  nor  yet  so  much.  Of  these 
commissioners  the  jurisdiction  is  oot^ned,  m 
the  branch  of  law  called  the  doU^  to  a  com- 
paratively narrow  comer  of  that  fidd:  and 
with  the  penal  branch  it  has  nothing,  or  next 
to  nothing,  to  do :  of  the  police  magistratei^ 
the  jurisdiction  spreads,  in  one  way  or  other, 
over  the  penal  branch  in  its  whole  extent, 
and  over  sub-branches  in  great  variety  of  the 
civil  brandi. 

2.  For  the  possession  of  this  so  desiraUa 
an  endowment  on  the  part  of  his  ite^aoMag 
children,  no  real  provision  whatsoever,  ia 
and  by  this  act,  does  the  noUe  and  leaned 
father  of  it  make :  for  the  possession  of  this 
branch  of  appropriate  aptitude,  no  better  nor 
other  securi^  does  it  provide  than  was  pto. 
vided  in  the  police  magietratet^  ealary-rmimig 
act,  by  the  right  honourable  sham  reformert 
in  whose  steps  the  noble  and  learned  kwi. 
on  this  occasion  at  least,  treads  blindfoy. 
Eating,  or  making  believe  to  eat,  a  eertmn 
number  of  dinners  in  one  or  other  of  Ibar 
large  apartments  called  haUs,  followed  by  a 
relative  fiut  kept  holy  during  a  certain  nom- 
ber  of  years,  is  the  security  with  widA  Sir 
Robert  Peel,  ia  despite  of  all  my  icoMn* 
stranoes,  remained  inexorably  weQ  satisfied: 
and  when,  in  the  form  of  a  bill,  thia  ssaaa 
bankruptcy  act  was  concocting,  aU  the  while, 
on  the  noble  and  learned  table  lay  that  mtk 
of  mine,  in  which  the  absurdity  md  wtnm^^u^ 
vousness  of  that  same  sham-eecufitj  stndi 
demonstrated. 

3.  On  the  occasion  of  his  appointment,  in 
relevant  and  appropriate  law-leanung  no  re» 
gard,  or  next  to  none,  is  ever  paid :  it  ia  not 
thefitthion.  That  whidi  in  this  rayectiithi 
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fts]ii<m«  there  lias  been  oocanon  to  hold  up  to 
view  elsewhere  in  these  pages.  Of  what  is 
called  e^fitity,  what  knew  Lord  Lyndhnrst, 
when  the  charge  of  dealing  ont  that  high-prioed 
commodity  in  so  high  a  grade  was  put  into  his 
hands  ?  What  knew  of  it  Lord  Brougham — 
what  knew  of  it  Lord  Vauz — or  either  of 
them?  What  opportunities — what  means — 
of  such  knowledge  had  they  had— these  noble 
and  learned  persons,  any  fi  them  ?  No :  con- 
siderations styled  political,  alias  party,  were, 
as  ererybody  knows  and  says,  the  cause  of 
choice  in  those  cases;  the  like  considerations, 
or  private  and  personal  benefit,  or  good-liking, 
have  of  course  been,  and  will  continue  to  be, 
in  these. 

Thus  much  for  a  atay^omach,  until  the 
time  is  arrived  for  application  made  of  the 
all -comprehensive  local  judicatory  system: 
the  business  of  this  temporary  and  mak&>shift 
institution  of  a  special  judicatory  for  bank- 
ruptcy business,  will  then  be  absorbed  and 
merged  into  the  common  mass  of  the  business 
of  those  several  judicatories. 

Noble  and  learned  eyes !  can  you  carry  your- 
selves so  far  as  to  the  other  side  of  the  Tweed? 
In  Scotland,  is  there  any  bankruptcy  court? 
No  such  thing.  Any  insolvency  court  ?  No 
fuch  thing.  And  the  assets  of  insolvent  debt- 
ors — are  they  the  less  effectually  disposed  of 
Hot  the  benefit  of  creditors?  No  such  thing. 

In  Scotland,  had  not  the  noble  and  learned 
fiither  of  this  act,  if  not  the  whole,  the  last 
and  finishing  part,  of  his  education  ?  bi  his 
advocate's  shape,  did  not  —  in  his  chancel- 
lor's state,  have  not  already  —  those  same 
noble  and  learned  eyes  found  need  to  carry 
themselves  all  over  that  part  of  the  island? 
There  sits,  moreover,  the  Lord  Advocate. 
Scotland — has  not  she  a  sort  of  Attorney- 
General,  but  with  autiiiority  much  more  ex- 
tensive than  the  English  Attorney-General, 
iji  the  person  of  that  same  Lord  Advocate  ? 
To  the  Lord  Chancellor,  had  no'opportunity 
ever  presented  itself  of  hearing  how  matters 
stand,  in  this  respect,  from  that  same  Lord 
Advoci^?  Exists  there  that  man  with  whom 
he  is  in  habits  of  closer  intimacy,  or  more  con- 
stant communication,  than  with  that  same 
Lord  Advocate  ? 

Appropriate  exammation ;  and,  for  ascer- 
taining the  maximuiQ  of  the  pecuniary  remu- 
neration needful,  competition  —  competition 
among  those  by  whom  the  examination  has 
been  undergone — competition,  that  operation 
by  which,  between  dealers  and  cuUomert, 
prices  in  general  are  settled :  —  these  are  the 
Instruments  by  which,  according  to  my  prin- 
ciples, economy  and  officul  aptitude  are  se- 
cured, and  made  to  dwell  together  in  perfect 
amity.  This,  in  both  departments — tiie  ad- 
mitttstrational  and  the  judiciary:  but  in  the 
judiciary  in  particular,  these  form  no  more 
than  a  part  of  the  seeuritiefl  which  my  code  [ 


has  provided  for  appropriate  aptitude  in  the 
judiciary  department. 

For  die  good  people  at  large,  when  the  ful- 
ness of  time  shall  have  been  accomplished, 
is  all  this  information  designed :  —  all  this 
information,  the  object  of  which  is — so  to 
manage  matters,  as  to  cause  the  interest  of 
functionaries,  in  all  official  situations,  to  be 
in  exact  coincidence  with  their  respective 
duties.  As  to  learned  lords  and  gentiemen, 
whose  eyes  are  so  pertinaciously  closed  against 
all  such  information  by  a  compound  of  sinis- 
ter interest,  interest-begotten  prejudice,  and' 
authority -begotten  prejudice,  where  is  the 
lever  long  enough  to  wrench  them  open  ? 

To  doctrines  such  as  these,  when  will  pub- 
lic functionaries  in  general,  and  law-learned 
lords  and  gentlemen  in  particular,  lend  a 
willing  ear,  and  act  accordingly?  When  the 
population  of  Newgate  and  St.  Giles's  lend  a 
like  willing  ear  to  a  sermon  having  for  its 
text  <*  Thou  Shalt  not  steal,**  amend  their 
ways,  and  act  according  to  those  words. 

Alack-a-day  I  a  littie  more,  and  I  should 
hare  forgot  to  acknowledge  the  oath — ^the  se« 
curity  afforded  by  that  pbuitasmagoric  cable, 
with  such  care  and  punctuality  provided  for 
binding  a  functionary  to  his  duty.  Well  then, 
here  it  is.  Not  so  much  as  one  of  all  the 
whole  three-and-twenty  new  functionaries — 
creatures  of  his  Lordship's  creation — not  so 
much  as  one  of  them  idl  is  there  by  whom 
that  same  cable  has  not  been,  nor  of  the  fn« 
tnre  contingent  ones,  by  whom  it  vnll  not 
have  been,  swallowed. 

In  regard  to  qualifications  and  security, 
thus,  then,  stands  the  nutter.  For  appro- 
priate ixtdiechud  ^titude,  we  have  the  se- 
curity composed  of  the  manducatory  and  the 
jejunial,  as  above  mentioned :  for  appropriate 
moral  aptitude,  we  have  the  oath:  equivalent 
to  whidi  mockery,  and  instead  of  noxious,  as 
that  is,  perfecdy  exempt  and  pure  from  all 
evil  would  have  been  the  loyal  song  of  God 
save  the  king  ;  or,  in  learned  language  fi^om 
the  grammar  of  the  royal  school  at  Westmin* 
ster,  the  harmonious  couplet  — 

**  Utera  il  pneeat  ▼ooalii  pun  Tocatixr, 
Ceu  rsttf;  impon  Mt  pneeat  at  oonaona,  eea  net.** 

and  here,  in  this  same  couplet  with  the  word 
jntm,  as  a  gem  set  in  it,  might  have  been  seen 
Morality,  with  her  sister  Intellectuality,  hand 
in  hand.  Nonsense,  so  far  as  regards  contri- 
bution to  the  end  which  ought  to  be  kept  in 
view,  nonsense  being  the  matter  which  that 
chosen  formula  is  composed  of,  I  propose  this 
fi>r  a  substitute  to  it,  as  being  composed  of 
less  trashy  nonsense  I 


Here  ends  tiie  thread  of  these  Observations: 
and  here  would  end  the  Whole  publication,  but 
for  the  demand  for  the  reason  of  the  change 
of  the  title  from  Observations  on  the  Bankm. 
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ruptey  Court  Bill  to.  Lwd  Brougham  DU^ 
played, 

Lnportant  as  is  tlus  subject,  there  is  one 
whidi  18  still  more  so ;  and  that  is,  his  con- 
tintiance  in  the  office  now  filled  by  him.  Law 
reform,  or  a  sham  reform — on  him,  more  than 
on  any  other  man,  depends  the  solution  of  the 
momentous  question,  wliidi  of  the  two  shall 
be  our  lot  ?  Shall  it  then  continue,  or  shall 
it  cease  to  be,  filled  by  him?  This  is  an  ul- 
terior question ;  a  question,  on  the  answer  to 
which  it  depends  whether  during  our  joint 
lives  any  fi'uit  can,  with  any  hope  of  success, 
be  looked  for  by  the  labours  in  whidi  my  long 
life  has,  the  whole  of  it,  found  the  greatest 
part  of  its  occupation,  and  the  dearest  part  of 
Its  hopes.  Now,  then,  what  is  my  situation  ? 
That  of  a  man  who  finds  imposed  upon  him 
the  painful  necessity  of  stopping  the  course 
of  those  same  labours,  for  the  purpose  of  ddng 
what  depends  upon  him  towards  conferring 
this  benefit  on  his  country  and  numkind. 

Four  occurrences  present  themseWes,  as 
the  most  prominent  of  those  which  have  con- 
curred in  the  production  of  this  distressing 
persuasion :  —  1.  The  charity  inquiry  job ; 
2.  The  advocacy  of  fee- gathering;  8.  The 
opposition  made  bv  him  to  the  ballot  $  4.  His 
education  jobs. 

1.  First,  as  to  the  ehariig  inquiry  job. 

For  anything  like  a  full  and  detailed  exa- 
mination of  it,  this  is  not  the  place  >  by  a  few 
general  and  leading  observations,  the  course 
adapted  to  an  instructive  and  useful  examina^ 
tion  of  it  may,  perhaps,  be  seen  to  be  pointed 
out. 

1.  So  long  as  the  judiciary  system^  with 
its  procedure,  continues  to  be  what  it  is,  not 
good,  but  evil,  is  what  the  inquiry,  carried  on 
as  it  is,  not  according  to,  but  in  contraven- 
tion of,  the  greaUst'-happinen  principle,  will 
have  for  its  net  product. 

2.  So  enormous  is  the  fiMtitioos  expense 
of  procedure  in  the  judicatories  called  equity 
courts^  in  which  this  business  would  have  to 
be  and  is  carried  on,  —  that,  before  it  had 
proceeded  any  comparatively  considerable 
length  —  any  length  capable  of  contributing 
effiretually  to  its  professed  purpose— namely, 
tiie  institution  of  a  system  of  aU  comprehend 
sive  national  education, -<— parliament,  the 
nation,  and  the  treasury,  would  naturally, 
not  to  say  necessarily^  become  impatient  of 
it,  and  that  in  such  sort,  that  to  prevent  fur- 
ther effusion  of  the  life-blood  of  tiie  treasury, 
a  bandage  would  be  applied  to  it. 

.  As  to  the  patronage,  the  persons  by  whom 
the  benefit  of  it  hu  been  reaped,  are  his 
learned  brethren  the  profession,  in  every 
brandi  of  it  to  which  the  business  has  given 
employment; 

In  the  report*  which  on  this  subject  has 


*  No.  861 :  date  of  the  order  for  printing,  8th 
May  1898:  tiUe,  Court  of  Chancciiy. 


been  laid  before  the  Honourable  Hooae,  masy 
be  seen  the  amount  of  the  busiiieas,  wkk  its 
profits,  for  which  they  stand  mdelitedtotfck 
one  of  his  Institutions  on  that  aoor& 

Had  anythii^  better  tbm  power,  patroB' 
age,  and  ambition-servmg  popnlari^ — kad, 
in  a  word,  the  happiness  of  the  oowimuMty 
been  at  the  bottom  of  all  this  care  of  Us, — 
would  he,  when  the  prospect  of  power  and 
patronage  had  ceased,  have  turned  hia  bade 
upon  this  same  charity  busiiiesB,  and  left  it 
to  deteriorate  by  neglect?  No^  surely.  Row 
then,  mark  well  how  he  dealt  wiA  it. 

1.  Quantttyoftime  left  unanpkijediB  the 
(hsumss,  fiMir  months  out  of  the  twelve  rf  so 
says  an  acknowledgment  made  by  ^e  «bur« 
nubi  of  the  board — the  person^  hHmso  otna- 
tion  rendered  it  his  tnterest  i»  wa^km  the 
proportion  of  time  emploved  la  that  aatae 
business  as  great  as  poasible. 

2.  Quantity  of  time  professed  to  be  eoi'' 
ployed  in  the  journeys,  not  more  tian  four 
months  out  of  the  twelvcf 

3.  Quantity  of  time  profesaed  to  be  ctt^ 
ployed  in  digesting  the  doeomeBtafy  evidesee 
and  drawing  up  the  reports  thereupon  made, 
the  remaining  four  months — a  quantity  ef 
time  equal  to  that  prrfessed  to  be  employed 
in  the  journeys  and  the  ekicidation  ef  the 
evidence  together^f 

4.  Every  member  left  at  liberty  to  easplsy 
himself  in  his  profesnonal  pursmts  for  sny 
portion  of  his  time,  at  pleasure — of  thetieie 
he  virm  to  be  paid  for  at  the  rate  t££lSS» 
a-year  at  the  public  charge  (so  ordein*  the 
act;)  on  the  dremU  not  excepted:  eetnally 
so  employed,  these  same  functiomvies  eoe  or 
more  of  them:  one  of  them  for  and  dnrieg  a 
more  or  less  considerable  portien  ef  kietime 
occupied  in  the  exercise  of  aaetber  eAee  m 
Iretand ^namely,  that  of  lUMiBiisiiuasi'  «f 
Irish  eduoation.'f 

5.  By  lorn  or  destnietien  of  ilmiiieiliL 
through  negligence  or  wilfulneas,  ckaiilicsia 
unknown  numbers  left  expoaed  to  be  eitia- 
guished. 

6.  No  thoi^ht  bestowed  on  tbe  prevealioe 
of  breaches  of  trust  in  this  shape  in  lime  fii- 
ture^ 

7.  For  the  preservation  of  the  several  do* 
cuments  constitutive  of  title,  an  act  soeie 
years  ago  having  passed^  the  fiidt  of  Us  mk 
anxiouriy  fostering  care,  the  objeet  of  it  car- 
ried into  eflfect  in  the  instance  of  no  mere 
than  a  few  counties,  and  then  left  in  the  stele 
of  a  dead  letter.* 

Three  several  modes  there  are,  in  one  or 


f  House  of  Commons  paper,  Afaeeli  1 
No.  22A,  intituled  *"  £ridax»  taken  b^smtha 
Finance  Committee,  and  the  Return  kid  hcfcct 
the  Committee  in  1828,  which  weie  pieauned  m 
the  House  upon  the  34th  day  of  Jane  IttlU- 
John  William  Warnn.  Bsquire,  caUsd  inaad 
cxaminjBd,"— Pp.  8  to  K^ 
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more  of  which  it  is  in  the  power  of  the  fee- 
gatherer  to  make  additions  — and,  generally 
speaking,  to  an  indeterminate  and  milimited 
amount  —  to  the  quantity  of  the  depreda- 
tion committed  by  him  by  means  of  this  in- 
strument :  one  is  —  by  aadition  made  to  the 
quantity  of  the  written  matter,  in  proportion 
to  whidi  the  addition  is  allowed  to  be  made ; 
another  is —  by  addition  made  to  the  number 
of  the  occadons  on  which  the  fee  is  allowed 
to  be  exacted ;  and  a  third  is — by  addition 
made  to  the  number  of  dtofM  or  other  portions 
of  time  at  which  he  is  occupied,  or  supposed 
to  be  occupied,  in  that  same  quantity  of  bu- 
siness, be  it  what  it  may ;  thus  splitting  the 
whole  time  into  a  number  of  fractions — their 
distance  from  each  •  other  determinate  and 
limited,  or  indeterminate  and  unlimited — for 
the  purpose,  and  with  the  effect,  of  exacting 
a  fee  for  each  such  particle  of  time;  thus 
giving  increase  to  the  expense  imposed  upon 
the  parties  interested,  as  also  to  the  deUof,  in 
proportion  not  only  to  the  number  of  these 
same  particles  of  time,  but  also  to  the  dis- 
tance between  each  of  them:  three  modes — 
all  of  them  so  many  concealed  modes  —  over 
and  above  the  open  mode,  by  addition  made 
to  the  amount  of  each  fee  so  allowed  to  be 
exacted ;  of  which  last,  the  efirontery  of  it 
notwithstanding,  examples  are  not  wanting.* 

By  the  quantity  •enlarging  shape  of  the 
abuse,  is  produced  the  miJeficentlengthiness 
of  each  portion  of  the  statute-book,  in  the 
existing  state  of  it ;  and  thence  will  be  pro- 
duced the  obstruction  which  will  of  course 
be  opposed  to  every  proposal  for  the  removal 
of  it :  by  the  other,  the  time^sptitting  abuse, 
the  enormity  of  the  factitious  quantity  of  de- 
lay with  which  are  loaded  the  proposed  laws 
termed  private  hiBs,  throughout  the  course  of 
their  passage  through  parliament. 

By  its  quantity-enlarging  shape,  in  conjunc- 
tion with  the  utter  absence  of  all  classifica- 
tion and  order  in  the  disposition  of  the  matter, 
is  produced  the  impossibility  a  man  is  under 
of  coming  at  the  knowledge  of  the  rights  of 
the  benefit  of  which,  without  such  know- 
ledge, he  must  be  deprived ;  of  the  wrongs 
to  which,  but  for  such  knowledge,  he  must, 
without  remedy,  remain  exposed,  at  the  hands 
of  all  other  individuals ;  and  the  punishments 
which  he  must  remain  exposed  to  suffer  by 
the  hands  of  government :  and,  in  short,  to 
fill  up  the  measure  of  maleficence,  to  this 
abuse,  in  conjunction  with  the  leaving  the 
rule  of  action  in  the  shape  of  the  imaginary 
sort  of  law  called  unwritten  law,  alias  y«ru- 
prudential  law,  alias  common  law,  sUmsjudge- 
made  law,  is  owing  the  non-existence  of  an 
all-comprehensive  code. 

*  See  ^^  Indications  respecting  lAtrd  Eldon,** 
in  '*  Official  Aptitude  Max%'mx€d^  &c.  antea. 
p.  34a 
Vol.  V. 


On  two  achievements  is  based  whatsoever 
can  be  done  in  the  way  of  law  reform  — 
namely,  appropriate  codification,  and  appro* 
ipnntA  judiciary  establishment,  with  its  system 
of  procedure.  To  the  last  of  them  his  Lord- 
ship's implacable  hostility  is  but  too  indispu- 
table ;  it  has  already  been  held  up  to  view : 
to  the  former,  it  is  but  too  probable,  not  to 
say  certain  —  sinister  interest,  interest -be- 
gotten prejudice,  and  interest-begotten  sym- 
pathy, join  with  consistency  in  calling  for  it 
at  his  hands.  BeSore  him  has  all  along  lain 
that  volume  of  mine,  in  which  the  demand 
for  codification,  and  the  demand  for  a  new 
judiciary  estabtishment,  with  its  procedure 
code,  are  spread  out  in  detail :  of  the  latter* 
what  use  has  been  made  by  him,  may  be  seen 
by  whosoever  has  the  requisite  curiosity  and 
patience. 

By  all  these  jobs  of  his,  he  has  stretched 
out  the  right  hand  of  fellowship  to  jobbers  of 
all  sorts,  whose  jobs  are  not  of  a  magnitude 
too  small  to  be  included  in  such  an  alliance : 
giving  thereby  an  invitation  to  maximize  the 
number  of  the  several  jobs,  the  profit  from 
each,  and  the  quantity  of  the  sustenance  and 
life-blood  of  the  community  let  out  by  every 
stab  thus  given  to  the  constitution. 

In  his  eulogium  on  education  —  in  his 
**  schoolmaster  sent  abroad" — he  may  have 
seen  (and  who  will  say  of  him  that  he  did  not 
see  ?)  the  schoolmaster  sent  abroad  by  him 
throughout  all  nations  in  the  quality  of  col' 
lector  of  the  customs,  in  the  shape  of  praise, — 
to  gather  in  the  tribute  of  praise  and  popu- 
larity for  his  own  behoof:  laying  it  up  in  store, 
in  readiness  to  be  applied  to  whatsoever  pur- 
pose the  turn-up  of  affairs  should  at  any  time 
present  him  with  an  opportunity  of  employ- 
ing it  to  advantage.  Actions  are  no  bad  in- 
terpreters of  intentions.  Yes,  to  whatsoever 
purpose :  and  already  have  we  seen  to  what 
sort  of  purposes  his  treasure,  in  this  shape, 
has  actually  been  applied.  *f  And  by  this  ser-  * 
vice,"^  says  some  one,  **  has  not  great  benefit 
been  actually  and  already  rendered? — ren- 
dered, certainbf  to  this  country,  probably  even 
to  others :  and,  for  this  benefit,  is  not  corre- 
spondent gratitude  unquestionably  his  due  ?" 
Atiswer:  Not  altogether  so  assuredly.  Grati- 
fication? Yes — gratification  on  our  part ;  but 
gratification  and  gratitude  are  different  things : 
cause  for  grat^cation  is  in  proportion  to  re- 
sults :  but,  cause  for  gratitude  depends  upon 
intentions.  On  the  present  occasion,  the  ques- 
tion is  —  this  all-needful  benefit,  shall  it  or 
shall  it  not  be  received  by  us  with  gratitude? 
And  if,  how  great  soever  the  benefit  may  be, 
the  party  for  whose  service  the  benefit  was 
intended,  was  not  ourselves  but  himself  alone, 
what  is  the  cUdm  it  gives  him  upon  our  gra- 
titude? 

Ballots  what  shaU  I  say  of  the  ballot?— 
what  of  his  Lordship's  sentiments  in  regard  to 
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it  ?..,.4o  the  question  whetlier  Uie  opinion,  the 
wish,  the  ezerdse  given  by  man  to  bis  power 
as  and  for  his  own,  shall  be  the  result  of  his 
own  will,  <v  that  of  another  man — of  a  man 
who  acts  as  a  tyrant  over  him  ? — ^whether  suph 
his  act  and  dfl«d  shall  be  genuine  or  an  im- 
posture?—whether,  by  hundreds  of  thousands. 
Englishmen  shall  remain  subjected  to  no  other 
option,  than  that  of  e^  man  violatbg  his 
own  conscience,  or  suffering  pecuniary  loss  to 
an  amount  to  which  there  is  no  other  limit 
than  that  of  the  whole  me^s  of  his  subsist- 
ence ?  In  this  one  feature,  fM  in  a  lyiirror, 
behold  the  frame  of  mind  of  this  our  self-pro- 
fessed reformist* 

After  an  attack  made,  and  tbu$  made,  upon 
one  of  tiie  most  admirable  members  this 
eountcy  ever  saw  of  the  most  highly  talented 
profession — one  of  Ibe  most  amiable  men  I 
can  think  of  in  private  Ufo,  I  now  take  this 
ny  last  departure  from  the  subject. 

Well,  then,  this  being  the  manner  in  which 
/  deal  by  km^  what  is  the  manner  in  which 
he  deals  by  iie  f  and  this,  after  having  seen 
the  first  part  of  these  same  Observi^tions. 
Often  does  it  happen  to  him  to  speak  of  me; 


*In  this  my  conception  of  his  Lordship's 
frsme  of  mind,  do  I  stand  alone  P  Of  the  con- 
trary, the  following  epigram  will  present  a  de- 
monstmtioa.  It  has  for  Its  author  an  oflidfll 
posouy  who  has  for  his  duty  the  leporting  his 
opinion  of  certain  officiaL  proceedings  i  in  how 
great  a  degree  the  severity  of  the  character  given 
or  his  saia  Lordship  in  that  flight  of  fancy,  goes 
beyond  that  siven  of  him  by  this  discussion,  in 
the  |riving  or  which  I  am  now  occupied,  will  be 
visible  to  every  eyc^  By  this  severity,  two  tUngs 
wiU  be  dsBoonstBstacl:  1.  That  this  of  mineis  not 
singular;  and  2.  That  so  far  is  mine  from  being 
so,  that  one  person  there  is,  whose  qualifications 
are  oluects  or  respect  to  more  than  one  even  of 
his  Lordship's  devoted  friends,  —  yes,  one  per- 
son, at  least,  there  ii,  who  even  goes  beyona  me 
In  severity. 

(From  The  ExavOnefy  of  August  14, 1831.) 

THE  FATE  OF  A  BROOM. 

AV  AHTICIPATIOK. 
Lo  I  in  oomiptlon's  lomber-room. 
The  renmuitt  of  a  wond'rooB  Broom, 
That  walking,  tslUnf,  oft  was  Men, 
Making  stout  promise  to  sweep  clean ; 
But  evennore,  at  every  push, 
ProTod  but  astump  without  a  Ivoih. 
Uoon  its  handle-top  a  soonoe» 
lake  Brahma's,  loosed  four  wajs  at  onoe : 
Poorlng  on  King,  Lorda,  Chnrdh,  and  Babble^ 
Long  floods  of  fltroor-oanrfing  gabble ; 
From  four-fold  month-place,  alwajs  spimiix^g 
Prqjeeta  of  piaoslble  begfamfakg, 
~-~        fsaaTsMnoedS  ne'er  in 


That  any  one  should  have  an  end : 
Tet,  BtSu,  fey  ddfts  and  quaint  InTentlons, 
Got  ere&  tor  Its  good  intenUou, 
Adding  no  trifle  to  the  stor^ 
therewith  the  Deril  paves  his  floor. 
Found  out  at  last,  worn  bare  and  serubUsh, 
And  thrown  aslde^  with  e«bernibbksh, 
Well  e'en  band  o'er  the  eoohanted  stick 
As  a  Aoloe  present  Ibr  Old  Midk, 
To  sweeps  bejond  the  Btgrglaa  lake, 
ThepaveoMntithaahelpMtoi    ' 
Uarek,  1831. 


seldom  in  any  other  terms  thaii  sndi  is  area 
mixture  of  affection  and  even  more  Unn  re. 
spect ;  never  in  terms  of  the  opposite  descrip- 
tion :  to  this  effect  is  what  it  baa  been  my 
good  fortune  to  hear,  from  a  variety  of  qoar- 
ters  ..  with  what  a  mixture  of  surprise  and 
gratitude  let  any  one  imagine.  Bad  the 
thought  of  «  fillip  to  a  single  individual  who 
has  thus  shown  how  little  he  cared  alboot  it, 
outweighed,  in  my  mind,  one  of  the  most  im- 
portent  ingredients  in  t)ie  welfiure  of  the  most 
extensive  empire  upon  earth,  not  to  speak  of 
*'  the  rest  which  it  inhabit,'*  I  should  hare 
done  otherwise ;  but,  consideriQg  whom  it  has 
been  written  by,  let  any  one  judge,  whether 
anything,  that  could  be  written  with  tbe  ruv 
—  the  public  and  all-important  view  —  these 
pi^^es  are  written  with,  could  be  regarded  ss 
superfluous.  Js&emt  Bbntbajl 


POSTSCRIPT. 

Aftxe  the  last  word  of  this  present  work 
had  been  written,  a  book,  whidi  bears  for  hi 
title  The  Black  Book,  was  put  into  my  hand» 
by  a  friend,  who  had  been  witness  to  the 
writing  of  the  pages  of  this  work  as  it  went 
on,  and  by  whom  the  discovery  had  not  bcea 
made  before  the  day  of  his  giving  the  xnfor. 
mation  to  me.  It  is  inserted  here,  as  another 
piece  of  evidence  of  the  nature  of  that  ad- 
duced in  the  preceding  note. 

«<  BROUGHAM,   HENRT,  (IVhtcheiiteJ 
Barrister  at  Law, 

«<  The  political  tendencies  and  aeqiiiTe- 
ments  of  this  Member  have  been  ao  often  set 
forth,  that  it  would  be  a  waste  of  tbe  veaderli 
time  to  indulge  in  disquisition  on  so  trite  s 
theme.  A  strange  fotslity  seems  to  wstoad 
every  project  to  which  Mr.  Brougham  directs 
his  efforts :  no  one  has  abounded  in  more  use- 
ful suggestions,  nor  evinced  greater  and  more 
searching  powers  m  the  exposition  of  abases; 
yet  it  cannot  be  said  he  baa  originated  eak 
carried  through  a  smgle  measure  by  whick 
the  community  baa  been  materially  benefited 
This  is  a  very  <*lame  and  impotent  conda- 
sion'*  after  a  public  life  of  great  hustle  and 
considerable  duration. 

'*  Mr.  Brougham's  exposure  of  the  abases 
of  Charitable  Foundations,  1^  wbkh  he 
showed  the  Poor  had  been  robbed  of  near 
Two  MiLUONs  of  annual  revenue  by  behopc. 
parsons,  and  gormandizing  eorpotwtiow,  Sd 
him  infinite  honour ;  but  nothuur  nae&I  has 
resulted  from  the  diiseovery  ofma  bsk  of 
pious  plunder.  The  learned  gentlensan  saf- 
fered  his  billon  the  subject  to  be  fiittqed  ef 
an  its  usefulness  and  eflSdency ;  tiie  job  got 
into  the  hands  of  oomndssioners,  who.  with 
enormous  sabries,  have  been  perambnlatiiY 
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the  country  for  year*,  under  the  pretext  of 
ioTestigation ;  they  have  published  thirteen 
folio  volomef  of  report«,and  have  thrown  part 
of  the  property  into  dmneery,  but  not  a  shil- 
ling appears  yet  to  have  been  saved  from  the 
cormorants,  and  applied  to  the  uses  for  which 
it  was  originally  intended.  All  this  delay  and 
cumbrous  machinery  might  have  been  saved; 
a  single  bill  for  a  general  restitution,  or  a  local 
inquiry  by  persons  nqt  interested,  was  all  that 
WHS  needed. 

"  I  pass  over  the  Honourable  Member's 
libel  bill»  and  his  bill  for  universal  education ; 
they  were  both  so  ill  concocted,  that  they 
pleased  no  par^,  and  came  to  nothing.  The 
last  project  which  has  &llen  under  hit  para- 
lizmg  touch,,  is  the  London  university,  and 
even  this  great  and  salutary  scheme  appears 
either  dead  or  struggling  for  life  under  the 
influence  of  his  banenil  countenance.  What 
the  learned  gentleman  chiefly  desiderates,  if 
more  concentration  of  purpose ;  like  water 
spread  upon  a  plain,  his  great  powers  are  lost 
by  diflfusion :  it  is  true,  such  discursive  irri- 
gation may  fertilise,  for  a  season,  an  exten- 
sive sur&oe ;  but  it  is  too  weak  to  turn  a 
mill,  or  produce  permanent  and  visible  effects. 
Another  cause  which  impedes  the  usefulness 
of  this  really  worthv  man,  and  creates  mis- 
givings  among  his  friends,  is  the  uncertainty 
of  his  mora/  and  poHHcai  organization :  he  U 
not  gay  and  profligate  enough  for  a  Tory ;  he 
is  too  independent  for  a  Whig  partisan,  which 
doting  fiiction  never  ft^gave  him  calling  their 
Ute  Grand  Lama  Ponsonby, "  an  old  woman;" 
still  he  is  often  too  circumspect  and  persona/ 
in  his  pursuits  for  a  thorough  patriot  or  re- 
former; and  his  late  repulsive  and  snappish 
behaviour  at  Appleby  shows  that  nature  never 
intended  him  for  a  popular  leader.  These 
points  are  all  exemplified  in  the  Honourable 
Member's  wiry  and  sinuous  career,  from  his 
first  introduction  to  Mr.  Pitt,  through  his 
curvettbgs  with  the  Westminster  reformers, 
to  his  fiiud  and  hopeless  fixatbn  in  the  Whig 
slough  of  despond. 

'*  Leaving  these  general  touches,  I  shall 
come  to  a  subject  on  which  filr.  Brougham 
is  entitled  to  unqualified  praise ;  I  mean  his 
efforts  in  fiivour  of  popular  education.  In  the 
promotion  of  this  noble  object,  his  endeavours 
have  been  unceasing  and  invaluable ;  and  he 
is  the  more  entitled  to  gratitude,  because  it  is 
a  pursuit  from  which  he  can  expect  no  per- 
sonal advantage,  while  the  benefits  he  may 
confer  are  incalculable.  There  is  one  point 
connected  with  the  Mechanics'  Institu- 
tions, in  the  success  of  which  he  takes  so 
deep  an  interest,  to  which  I  should  wish  to 
call  his  attention.  It  is  a  pity,  I  think,  the 
conductors  of  them  should  so  exdosively 
direct  their  attention  to  the  diffusion  of  a 
loiowledge  of  the  merely  p^nco/  sciences: 
without  depreciating  any  branch  of  know- 


ledge, it  is  not  conceivable  how  the  lot  of 
the  working-classes  can  be  bettered  by  an 
acquaintance  with  medianics,  acoustics,  elec- 
tricity, galvanism,  and  other  branches  of 
natural  philosophy,  which  constitute  the  re- 
iterated topics  of  institutional  lectures, .  The 
miseries  of  society,  in  my  opinion,  result 
much  more  firom  moral  and  political  causes 
than  a  want  of  physical  knowledge  and  power. 
Nature  has  given  to  man  fertile  land,  sun,  and 
air,  to  produce  his  fbod,  and  it  is  the  waste 
or  misappropriation  of  ihe  product  of  these, 
her  almost  spontaneous  gifts,  that  chiefly 
creates  ignorance,  penury,  and  dependence. 

**  Political  economy  is  a  science  of  general 
application ;  every  one,  as  landlord,  merchant, 
or  workman,  being  interested  in  the  laws 
which  regulate  rent,  profit,  or  wages.  It  also 
elucidates  the  important  relation  between 
subsistenoe  and  population.  Till  tUs  great 
problem  is  universally  understood,  we  cannot 
look  forward  to  any  permanent  improvement 
in  the  condition  of  the  people.  Physical 
science  may  augment  our  productive  powers, 
new  machinery  may  be  invented,  nul-roads 
may  be  constructed,  and  the  application  of 
steam  extended;  still  the  lot  of  the  people 
will  not  be  improved:  wages  will  be  no 
higher,  provisions  no  cheaper,  the  hours  of 
labour  no  shorter;  the  only  result  being, 
that  they  will  be  more  numer<m9,  their  de- 
pendent and  necessitous  condition  remaining 
the  same  as  before. 

"  Why,  too,  not  have  more  frequent  dis- 
courses on  the  medical  art?  It  is  lamentable 
tb  observe  how  much  misery  results  from 
ignorance  of  the  human  constitution  —  ihe 
properties  of  food — the  regulation  of  air  and 
exercise  —  and  other  means  by  which  the 
health  is  preserved  and  the  constitution  in- 
vigorated. 

*'  The  foundation  of  laws  and  morals  might 
be  explained,  and  the  connexion  between 
these  and  individual  and  social  happiness 
would  open  a  delightful  field  for  eloquence 
and  elucidation.  History,  especially  of  our 
own  country,  and,  more  paiticularly,  that 
portion  of  it  whidi  refers  to  the  rise  of  cities 
and  towns,  and  the  emancipation  of  the  great 
body  of  the  people  from  a  state  of  worse  than 
West-Indian  bondage,  would  form  an  instruc- 
tive inquiry.  To  tibese  might  be  added  geo- 
logy, organic  remains,  and  natural  history, 
which  would,  I  think,  form  popular  themes; 
they  would  liberalize  and  expand  the  mind, 
abstract  it  from  gross  and  vulgar  pursuits, 
and  create  an  appetite  for  intellectual  re- 
seardi  and  disquisition. 

**  I  have  only  one  more  suggestion  to  sub- 
mit to  Mr.  Brougham.  I  trust,  as  soon  as 
the  new  parliament  assembles,  he  will  move 
for  the  repeal  of  the  1  Geo.  IV.  c.  9,  that 
act  which  restrains  the  sale  of  cheap  pcs- 
LiCATiONB,  by  fixing  the  minimum  of  price 
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ai  wliich  tliey  majr  be  gold,  and  the  smallest 
number  of  square  inches  on  wbich  a  writer 
may  circulate  hi^  ideas.  This  Vandal  law  was 
passed  dai«M[<ilie  administration  of  that  poor, 
Ulitemte^  jum  shortsighted  mortal,  the  Mar- 
quis of.  Londonderry.  It  is  nothing  less  than 
a  taot  on  ike  knowledge  of  the  poor,  and  its 
injustice  ftnd  iniquity  can  only  be  equalled  by 
that  which  taxes  the  bread  they  eat,  for  the 
support  of  an  overgrown  aristocracy.  Such 
a  motion  is  required  of  Mr.  Brougham  for 
two  reasons:  first,  to  evince  the  sincerity 
of  his  wish  to  enlighten  the  popular  mind; 
secondly,  as  an  atonement  for  a  former  error, 
when,  moving  on  one  of  his  political  tacks, 
he  launched  into  declamatory  invectives  on 
the  seditious  and  blasphemous  tendency  of 
the  *  twopenny  trash.'  It  is  true,  all  the 
cheap  publications  were  not  conducted  with 
'  absolute  wisdom ;'  some  of  them  were  dia- 
bollcal  in  their  ot^ect,  vulgar,  violent,  and 


un-English  in  the  extreme.  Bat  along  with 
these  evils,  considerable  good  resulted :  thry 
generated  a  taste  for  reading,  incnlcated  a 
feeling  of  independency,  g^ve  the  people  a 
glimpse  of  their  importance  in  the  sodal  scale, 
and,  no  doubt,  sowed  the  seeds  of  that  ia- 
tellectual  activity  which  promoted  the  esta- 
blishment of  the  Mechanics'  Institation,  aad 
diffused  a  thirst  for  an  acquaintance  with 
natural  and  medianical  truth." 

The  work  from  which  the  above  has  been 
extracted  was  published  in  Octoiber  1926; 
and  it  can  hardly  have  escaped  obsermos 
how  prominently  his  Lordship's  defidaoes 
on  the  subject  of  the  diffusion  of  nonl  lai 
political  knowledge  have  been  aubseqaeatlj 
developed,  in  connexion  with  the  Sodety 
instituted  for  Diffusion  of  Useful  KnowMge, 
and  also  with  relation  to  the  Taxes  on  Know- 
ledge. 


[/n  the  original  EdUian^  here fMowExinuU  from  the  CofUtUtUwrnal  Code^ 

viz.  Chap.  XII.  Judiciary  Collectivblt,  §  5.  Number  in  a  Jadica- 

., .  tory,  and^  {   32.  Judges,  &c.,  Securities  for  Appropriate  Aptiivde. 

\_Theie  wiU  be  found  in  their  apprrjpriate  places  in  thu  — Ed.] 
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